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’rijL- appeal inn«5t, however, in iiiy opinion, aitceeed 
on ihe f^ioilnd that the :iH«cssinent complained of is 
Iiarreil hy section of (lie Asvani I..:uid and Jlovcnue 
Jfc^'tUation, ISSij. Ii js urgiieil for the re.sjiondcnt that 
tliy riKhl of (toverniucnt to u<ise«s land-a*vcmio wlncli, 
ns is pointed out in the preainhles to Jiegnlations 
XIX and XXXVII of 1793, Ik banwl on the ancient law 
of the country, can never he bailed. As to life 
position stated in those ^eiienil terms, it is not neees* 
siry to expit'ss an opinion. For it Is clear that 
Government can divest itself of tho rlglit to assess 
I’cvenuo and can make such regulations for the 
guidance of its ofliccrs ns will have the same pnictieal- 
icsult a.s a renunciation of the liglit to assess revenue. 
Now, [lie Ass.im Land and Ilevemie lieguhition lias 
lepealed tlie Bengal Regulations, so fur as they apply to 
tenitories to which Ihe ifegulatioii has been e.\tendcii,' 
so the only provisions for ussessmont of land-revenue 
extant in Sylhet are those to be found in tho Regula- 
tion itself. Section 28 provides that all land shall 
be deemed liable to be assessed to rovenue, subject 
to exceptions in favour of two classes of land, and 
subject also to certain provisos. E.xemption i.s 
claimed under the 4th proviso which declares that 
nothing in the section shall “authoiise tlie assessment 
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oT any land wliicli lias licen liold rcvciiuf-fivi' for 
no years cnnfimioiisly unless it is sliowii that the 
right so to liohl has ceased to exist.” The learned 
Atlvoeate-Gouonil argued that tlie words “held 
ivvenue*free ’’ incaiU so held “ as of right,” but h(“ was 
not prepared to utgnc tli.it they could not mean 
merely “held without p:i 3 ’ment of revenue, ” a])art 
from anj’ (picstion of the right so to hold the laml. 
1 think tlial if the former meaning iiad been intended 
it would have been cxpresse.l in delinite terms, and 
that the meaning to be attached to the words is the 
alternative ouc suggested. The proviso then would 
seem intended to reproduce tlie rule of (10 Vears’-limlt- 
atioii provided by section 2 of Regulation 11 of ISO'). 
It is aDo definitely enacted that tlio proviso is made 
inapplicable tf it be shown in the case of land so lield 
that the right so to hold it has ceased to o.xist. The 
qualification is prob.xbly intended to save the hind- 
revemio in cases where at some time the laml has 
been rightly held without payment of revenue witiun 
the ()0 years. The etEect of the proviso appears 
to be to save the land from assessment if the owner 
can prove GO years’ possession without p.ijmient of 
'■revenue, unless Govormnent can prove that at 
some time within the 60 years thei*e was a cessation 
ot the assessee's right to so hold it. If it were 
sulVicienl lov Goveynwient to show that ut .my lime, 
even befoie the 60 y^ears, the owner had no right to 
hold the land revenue-free or had lost the right, the 
practical eilect of the pi-oviso would be merelj’ to 
rai.se a presumption iii favour ol freedom from 
assessment after 60 years holding without pajunent of 
revenue. If that had been the intention, I think 
it would have been expressed in simpler langiia"e. 
It seems to be a case of an exception within an 
exception. So that if in fact there has never been 
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CORRIGENDA. 


l*:ipe A. lino l.*i./or “liitcrpn’IiHr* rmf/ •• tiiierprofed l»y.” 

Pajio 2.il, line 3 from bottom for “ IGl ” 

Pape 327, la*?! line (tvl.),/or ** I 4 . B.” rrad “ L. U.” 

Pape 432. lino 11 ’(lioail note), for “ llvinp ” trad “ le.ivlup.” 

Pape 30,'), line 10 from bottom (ref.)./or “ 1 B. li. K.” tr/id 
“ 11 B L. It.” 

Pape aOn, lim* 2<), for ** AUjttn ** n‘.nl “ Ali/rJ itt 

Pape 511. lino 3 from bottom (ref.),/or "A. C. Sal" read 
"A. C.351.'* 

Pago 5G7, line 2 from bottom (ref.\/o/*“ 1 11*07) C. Tj.J. ’’ 
read “(11*07) 7 C. 

Pago 585, last lino (ref.)./or “4 Mad." rmd'“ I Mac. " 

P.ipo G2.5, lino 3 from bottom (ref.), for "h. B. Jl. ' 

“4L. BP." 

Pape C32, lino 5 from bottom (ref.), /or “ [ISDl] " read 
“[1892]." 

P.igo 759, lino 13,/o'r “claimant" renrf “ clalmanta.” . 

Page 791, lino II, /or “ BlackwoU” trad “Blnckwall." 

Page 813, last lino (ref.), /or “ 20 Q. B. D. 2(>8 " "20 

Q. B.D.3CS. ” 

Pago 857, lino 15 (head note), for " flail *’ read ' Rale." 

Page 928, last lino (ref.), for “ 9 C. L. J. ” read “ 1 1 C. L. J. ’’ 

Page 944, line 3 from bottom (ref.),/or "4. C. B. P. 302 ’» 
read " 4 C. L. R. 538. ” 

Page 949, last line but one (ref,), for " 3 W. R. 24 " read ■ 
“3 W. R.49.” 

Page 1053, line 3 (head-note), /or “ Owlandson " read " Row- 
landson.” 

Page 1162, last line (i-cf.), /or “ 28 Calc. 25 ” read " 28 Calc. 
253." 
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Act 188S — VIII ; See Bevqal Te*ia>ct 
Act 


Page, 

Act 1887 — IX: See Provincial Small 
Caui.e Courts Act. 

Act 1887 — XM : See Civil Courts Act. 

Act 1894—1 : See Li\D Acquisition 
Act 

Act 1898— V: ^pcCbimisal Procvdube 
Copr. 

Act 1907—111 : See Peovixcial Iseot- 
TEscY Acr. 

Act 1308— V : See Civil Pbocedcre 
Code. 

Act 1908— IX : See Limitation Act, 

Act 1909— :n : See Presidency Tow.nb 
Insolvency Act. 

Act 1919 — VI : .Mussalman Waee 


Validating Act 

Act 1915 — VII: Ser Companies Act. " 

Adopted Son, rights of: See Hindu 

Law— Striduan ... ... 944 

Adoption : See Hindu Law — Stridhan 944 
Adverse Possession : Sre Hindu Layv — 

Alien NT ios by Widow ... 417 

: Se- Sale for 

f Arrsaiis of Revenue ... 779 

Agent, duty of: See Principal and 

Agent ... ... ... 248 

, trauiultnt eondaet ct : See 

Principal, liacility or ... 511 


Alien Eneny, cuit against — 1/ mutnlain- 
able rfurinj the continuaiiee of u-or— 
internment^ ifi object U (iocs not 
matter whether the cause of action 
Arose before or oftor tlie w»r, an 
alien enemy can ho Hiifil in oiir 
Courts nnd has ever> right to pro- 
«ent Ins cai.‘ liefore llic Courts In 
scitjrdanco wilii ll’c law* of proce- 
dure. Uoltey \. LoicenJtUl, [lOKi] 
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Alien Enemy, suit against — concld. 

1 K. B. 140, followed. The fact 
that the defendant line heon intern- 
ed does not make auj’ difference, 
as the object a£ internment is to 
prevent him from doing mischief ^ 
and not to cut down liis liahililies. 

Abdul Quadeh e. Fritz Kapt, 
(191G)1.L H. 43Ca’c.' ... 1140 

Anonymous Communication : See U.v- 

PROFESSIONAL CONDUCT ... 685 


Anticipatory Breach : See Sale op 
Goods 


Appeal: See Ciiota Naopur Tenancy 
Act (Kbng. VI of 1908). ss. 8? 
258,204.. 

: .See CoJirnoMiSB ... 


— — : See Land Acqusition 
: See Security for Costs 


■ Co'Mohduhon of appeale— 
Plaint, amendment of tchen a’lotc- 
able — Practice. Tlic Code of Civil 
Procedure contains oo provhions 
for uonsoIidatiDg proceedings in 
India. Whether the Court has 
jurisdiction to co'isoIidaCe proceed- 
ings or not,' it would oiiljr do so 
;/here the consolidation is asked for 
before the trial of the Miits begins 
or where the evidence given in tlie 
two cases is cumnion in botii of 
them. No ainciidmeiit of plaint 
can be allowed w here tlie proposed 
amendment would take away from 
the defendants, if allowed, a right 
that thej would have if tlie plaint- 
iffs had proceeded against tliem b> 
way of original suit Javardiv 
KisnouE Lsl V. SniD I’ers,iiad 
Ram, (1915) I. L. R 43 Calc. 


Order of Judge ttUing fin Ori- 
ginal Side rejeeliiig an appUenOon 
for an erder to lel avde ditm'tial 
of ain't, ichelher appedlahle — Juris, 
diction — Letters Patent, 186S,ss. 15 
4i — "Judgment ” — Ciril Proce- 

dure Code (Act V of ISOS), as. JOt 
117; O.JX.rr. 8,9; 0 AX///! 
r.; (c); 0. AX/A', r. 3.-Oosts. 
An appeal Jiei to the Higl, Court 
in its Appellate Jurisdiction from 
an Ollier made under Order I,\, rule 


305 


I3C 

85 

665 

243 


95 


Appeal— conh/. 

9 of the Civil Procedure Code, by 
a single Judge sitting on the Ori- 
giiial hide of the High Court, 
rejCLtiiig an application for an 
order to St t aside tiie -dismissal of 
a suit. ITiirish Chunder Chexedhry 
v. A'oZi Snitderi Debt, I. L. R. 9 
Calc. 482. Gobinda Lai Das v. Shib 
Das Chatterjee, I L R 33 Calc 
1323. .}fantab Ah v. AiVm/ Chaml, 
I. L. R. 15 All. 359, lirij Coomaree 
V. HamrieL Das, 5 C. W. N. 781, 
Tootsee Honey Dassee v. Sndett 
Dassee, 1. L. It 26 Calc. 361. The 


9 Bom. ir, C. .398, Uadjee Ismail 
Badjee huhbteb v Hadjee Maho- 
med Uadjee Joosub, 13 B. L. R. 9j, 
referred to. Gobinda Lai v Shib 
Das, I. L. R. 33 Cslc 1323, di-sent- 
cd from by Jlookerjee J. Tn© 
order of dismissal set aside and t'li© 
buit ri stored by the Court of 
Appeal, subject to an order for 
costs. Southampton, Isle of IPiy^l, 
Portsmouth Improced iSteamioat 
Co. V liaielins, 34 L. J Ch. 287, 
Michell V. IPiVaow, 25 W. R. 380, 
Birch V IPiRiaina, 24 W. R. 700, 
Hall V. Leieis, 2 Keen 318, Jinruga 
Chetty V flajasami, 22 Mad. L J. 
284. The Oiiental J’inanee Cor- 
poratio/i v. The Mercantile Credit 
and Finance Corj?oratio«, 2 Bom. 
n.C. 282, .and Uurgoine v Taylor, 

I L. R. 9 Ch I). 1,’ referred to by 
Mookerj.*e J Mathura Su.ndari 
C lIANDRV SaTIA 

(1915) I, L a, 43 Calc. 

Question of Fact-Weight to be 

given to (he opinion of Trial Judge 
—Dull, of Court of Appeal- 
Practice— Broler's Commission. 
fusion of a Judge sitting on the 
0-igiii.aI Side ilncreeuig a claim for 
commission reversed on appeal on 
gnestion of fact [Samierso.s C. J. 
dissenting]. Primiples guiding 
tie Court of Appeal in dealing with 
* the findings of fact arrived nt by a 
JnJ~e o£ the Coo.l of fint insteneo 
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Pauc. 

Kppeal^^onrM 

discii'iiod. LaUBj. Mviioiicrv r. 
Oi-zi'Aii (1015)1. L It. 4nc«lc. 835 

■ lierieic—Ciril I'roeftiurt Cofte 

(^cl Vo/t0QS)O .\U,r. II j O. 

.Y/.l II. r. 4—\oliie t>f Tfrin- la 
reffonrientt, %f nttt^tary — " 

• It ixxrttj " — (IroHwh t>f if 

rtttncud on rerieir-^'llm^nt Ten. 
a'te'j Art (17// o/ ISSS), u SS, 

159, l6l~~SixU in treeiilioH of a 
dtirte under Chaji XIV e./ihat Ael 
‘-‘Purchnte hy n ttranyer-^JI tauiny 
of" tneumbranrti" ni i. lOT ,i/ the 
IJenjal Tenaney Art. Wltpre au 
appeal was aisminsril^ (liaiiiis>«‘<] by 
a Uivioionil Ueiicli of lliia Court 
and Buth order wa< intiinalcjy ^el 
aside on rctitv. by Ibo mud iJciicb 
on aneajiarte application >MtUout 
notice to tbo resfiOmleiita //rW, 
that the last order was snlid cren 
in the absence of such notice J-y 
Kumar Dutl Jha r i:,hrte Sand 
.Du«7Ao, IG W. It 470, llaladhar 
Jha T. 8 i/aI Shah Mahomed, 251nd 
Cas 880, followed. Abdul If akm 
CAoiftM«rv V, Mem Chand-a Dat. 

I. L t{ 42 Culc 433 dias'uted 
from. The expression ** opposite 
parij ’• in o XLVII, r 4 of the 
tivd I‘foceUiire Code means the 
pofly interested to mipno't the 
order sought tn l-e va^ateil or modi- 
fied upon the applicntimi for review 
Afl« an appeal is alloiced under 
O XL/, r J2, after review, the 
appellants are not restricteil to the 
Miigle ground for appeal which was 
the basis for review, hut tlie whole 


"• •' loiiowwi. The 

nghtsofa I ranger who purriiases 
at a sale in esecutinn of a decree 
un.ier Chapter XIV of the Bengal 
Tenancy Act. are regulated hy a 
159 an.l not hy s 85 of that Ac% 
llio word “encumbrances" tn s. 
ICI of that .\et includes the inter- 
e-ts of an iindor-ran at Javaki 
^ATH IIOR* r PnABOASIVI UaSEE 
(1015)1 L. It. 43 talc. 


Page 

ipporlionmtnt of Rent: Sre Kent, 

pfiT ron ... ... 654 


Arbitrttlon ' .C77>fiValion o/ partiet to 
C-url /or rt/ertnee «/ niit to arli. 
tralion — Omituon of yuardian of 
jji/oor jHiTli/ to tiyn • 

Cieil I’roetdure Code. IDOS, $t. lU, 

IIS, ISI „jid 0. XIA’II [l)-,Seh. 

If, II. /. IS an I Id (/) (2)— 
Crourtif fur lellinj aiUe airerd~~ 
dermal by Ofieioiiny Chief Com- 
mnuoneron rentie of ordtr of Chief 
Cammiiiioner refuiiny reciiton — 
Finality of dterte on aiforrf. Meld, 
tliat>‘cli. l[, H. I of tlio Civil Proce- 
dure Cwlc, 1008, which provides 
that where the parties to a suit 
liAvo agreed that tho matter in 
diiTereiue s'lall be referred to arbi- 
tration they may apply in writing 
to the Court for on order of refer, 
eoce, does not rer{uire that the 
'Nriltng hhould necessarily be 
Signed ; and where the guardian ml 
litem of » minor party was in Court 
and nssctited t > tlie application, tho 
omission nC the guardian to sign it 
»As immat'-riul. //«/</, also, 
(allowing the appeal) that tn this 
ease there was no defect on the 
face uf the award, nor any misenn- 
diicl of the arbitrators or umpire, 
iiOr any ciinecalment of facts by 
any of the pirti°B which would 
bring the cav withui tlnwe provi- 
sions in 5c-h II which might cosbie 
the Oniirt to aet it aside , and that 
the OfRciJting Cluef Coniini-siot er 
was, therefore, not justified m in- 
terfering in review with an order 
made by the Chief C uiimissioiier 
refusing reiision Umed Si.vgii r. 

Setu SonnAo Mal nuAmiA (I9l5) 

I. L. R43Colc. ... ... 290 

ArbUrstienin London : See Contract 77 

Arma, purchaie of : See Forgery ... 421 


Arrest: See Re-cuf from La"tcl 

CrsTODY ... ... llCf 


Attain Land and Revenue Peculation 
(I of 1886), es. 70, 71 : See Sale 

FOR Arrears of Kevenu'E ... 


779 


IV 
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Assam Regulation (I of 1B86)) s. 28, pro- 
visos 2 and 4 : See Assesshest ... OT.*} 

Assessment — Sovereign r'ght — Aimifa- 
tion — Ttesum^lioii — liight o/Goiern- 
ment to assess revenue on leoid 


jiroiisot 2 and 4 — Legislation when 
retrospeelive. Tliougli tiie Govern- 
metit’*a riglit to assess land reveuuc 
is a sovereign riglit and li»Mce not 
subject to the Statute of Unntation 
under ordinary circnmatances, there 
is notlung to pievent the Govein- 
nicnt from divestini? itself of such 
nglit by nia’urg regulations for 
assessment and collection of revenue 
which might under certain circums- 
tances give exemption fiom assess- 
meot of laod revenue Boddupalh 
Jagannadham v The Secretary of 
State for India, T. L. B 27 Mad. 16, 
• distinguished. The effect of pro- 


Attorney’s Lien for Costs — Practice — 
Set-off — AUaihing creditors. Where 
on an application by the defendant 
that satisfaction of a decree obtained 
against tlioni by the plaintiff should 
be entered bj setting-otT a decree 
upon an award in tlicir favour 
against the plaintiS, it appeared that 
a prohibitory order iiad been made 
agaiost the plaintiff i i execution of 
a decree obtained by a third party, 
and the, attorney for the plauitiff 
claimed a lien for costs on such 
decree i — Held, tliat the defendants' 
application to set-off was proper, 
but that this was not a case in 
which the Court ouglit to hold 
tliat the solicitor's hen iute cepts 
the set-off claimed. Edxeards v. 
Uope, 14 Q B. D ^2%,'BhUy v. 
Lalha’Ti, 41 Cli P 518, Natcai 
Nazim of Hrugal v lltera Lall 

m T» T 1" 4 I I C. » . 


V180 4 to 3 is ot the Assam 
Begulatiori (I of 1896), which is 
huied oa 8 2 of the Dciigat ResnU- 
tion (II of 1805), is to exempt land 
from aBScssment if the owner can 
prove 00 year’s possession of it 
without payment of auy revenue 
duriug that period and thin to In- 
troduce the rule uf 60 years’ 
limitation. Piovisu 2 of that Regu- 
lation merely autho,i>es assessment 
of lands excepted fiom the Periiia- 
□ ent Settlement if tliey do not fall 
under any ot the saving clauses. 
A statute is iiiit retrospective simply 
hecaiise a part of the requisites for 
its action is dr.iwa from a time 
antcceilentito its pa-siog. Queen v. 
St Man/ Mhitechapel, 12 Q. B. 
120. followed. Ananua Kumab 
lllIArrACHABJEK V. SucnCTARV OF 

State for India (lOlC)I. L It. 43 
Cale ... ... ... 


See DsrosiT is Cocht 


withdrawal by; 


[1899] 2 Q. 15. 498, referred ti>. 
BHOPE.SDEA Nath Bho'-f v. E D. 
Sassoon & Co (1910) I. L. R. 43 
Calc ... ... ' 932 

Auction Sale: See Bbsami Pckchaser.’. 20 
Bailor and Bailea : See Parinership .. 733 

Balance of Mortgage-money, suit fo^ : 

See Specific PEr-ronMANCs . . 53 

Belchambers Rules and Orders, Rule 

570 ! Sre Revivor ... ... 903 

Benami Purchaser — Auction sale — 

Civil Proceduie Code (Act V of 
1905) e 6'/ — 06jec< of the ’cction 
Section 66 of the Code of Civil 
Procedure, 1908, lays down tiiat 
no suit shall be maintained .iLainst 
any person claiming title under a 
purchase, ceitified by tlie Court, on 
the ground that the piiichase was 
made on liehalf of the plaintiff or 
some one ‘hroiign whom the plaint- 
iff claimA. The section is clearly 
aimed at henami purcliases at execu- 
tior sales. The clear intention of 


Attaching Creditor : See AnoBVEt'a 
Lies ron Cobts 
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Benatni Purehattr — tf>nel<l. 

tlic section M to ►t'lp tfn.imi pnr. 
clia«e< l>j making it iiiipo*«iMo f.*r 
llie real o« n«T to qiie-tion tke 
mtdir's title. Ituhan Dial \. 
GAa:i-«.f.rfifi, 1. L. It. 23 .Ml. 176, 
referred to. S.u/i Churn yuirrit 
.dn-M/iMrwa. I. h. It. >3 Cale. 69D, 
doubled. 11 a\C'i*\ I’EasiiAp Tiix- 
KMR V. Jxtitj Nasdav Tkakir 
tl915) 1. L It. 43 Calc. ... 90 

BtntmMtr-— Partition— Joint immorii- 
lU jiro/>'rJ»^, fid't for jiailiHou of. 

A benamidar cannot nninlaln a 
suit fur pirtitiuri of ]ui»t iniiiiova- 
ble property DiJ*» iWdjr v. Ram 
AriiAna, 1 C ^^.N. lS5, Uahmom 
V /l-irn .•'uhaie SC hi. 3t>5, Sree- 
Hath v Chifderitalh G)iu$e, 17 
\V. It. 192, Bhoobuntn'ir Roy v. 
Juggti$urte, 22 \V. It. 413, Sachtla- 
nanda v. Baloram. \. L It. 24 (.ale. 

G44, Ilara Gobiiidt Sah i v. Piinia 
Chandra Saha, 11 C. L. J. 47. 
Alikjan Dill V. /i’<im&araR,12 C. L. 

J 367, A'tr(i6ar v. GopalJiu, 19 
C. L J. 193, l/fA«re<j«/<«a V. //ar 
C'Aurrt, 10 W It 220, Fuxtelun 
Omdah, 11 U. L 11.130 note, Kally 
PTototino V. Dinonuth, 1 0 L. It. 

60, TVimaeonirja v W’ooijulmonte, 

20 W It. 72 ITan Gobtnd .4</Ai- 
kan \. ,4 AA'/y A'lmiir, I L. It 1C 
Calc. 3G4, f»j«r CAandra Gopal 
Chandra, I. L. It. ‘2h Calc 98 
liaroda v. Dino Baridhu, I. L. It. 

26 C.alc 874, J/uAc^rfra A'ofA 
•Voolerjec v. Kali /'ro*Aorf Johuri, 

I. L. It 30 Cak 265. A'litAoperamal 
a. Seretari/ of Slatt, I L It -*0 
5Iod 24*1, KcntolacAaio v. Sahra- 
mamo, 8 Mad. Law Times 377, 
Dagdu v ilaliunt. I L It 22 lloin. 

820, Rav}! \ 21nhaUx\ I L It. 11 
Uoni 672, Kand Kiihore Lall y. 
Ahmai At.i, I. L. It. 18 All 69, 

I’od Rim y Umrao 5»nyA, I L. It. 

21 All. 360, Donzelle r. Keilarnalh, 

7 It. L n. 720 ; 16 W It 186, 
A’edamatA ^ . DomtU. 20 \V, It 352, 
/ndurii/flee v itahhooh 24 W. it. 

44, Joyiiarain V. A'lvfamftini, 7 ft. L« 

It. 723 note, Purma n. IVraA. 3 
Wyinaii’s Hop 36 Itogar v A’aran 


Taoc. 

ttnimlilAr — enn>U. 

finjh, 2 I*. \\\ It. 26, llaurddin t. 
Mahomed 12 C. AV. N. 409. Ram 
tlhvroiee v. Untturr, 18 W. It 
454, Sita Hath v Kohin Ckvidtr, 

& C. E. It. 102. Gopi Sath r. 
Hhiigiral Perihad, I. I.. It. 10 Calc. 

697, and Rhoja 7Vr#Anf/ v. 7Aim 
UH, I. I.. It 24 Calc. 34 referred 
to ATnAIMS'fssA Itllll V. Safat- 
t'lLAii .MtA. (1915) I L It 43 


Calc ... ... 504 

SeiCtI DIitHet Carattesr, reference to: 

See SiMiNADArs ... ... 227 

Municipal Act (Bengal HI of 1884), 

11.30,31: See ML’Mctrii.iTt ... 130 

Rfigulatlen (II of 1805) «. 2 (2): 

See As4E«<i«rsT ... ... 973 

Tenancy Act (VIII of 1885), ei. 

52 (. 2 ), 49, 85, 167 : ... ... 1G4 

(VIII of 1885) 11 . 85, 

159, 161 : See AprBAL ... 178 

(VIII of 1885; ». 95: 

SeeCo'iMO.v MAsAorn ... 98C 


Bengal Tenancy Act (VIII of 1895) 
a. 104— /fe amendment in 739S — 
Effeet of $. 70i— SeH/enient O^eer, 
poirer of. Section 102 of the 
Benj^al Teoaiic) Act has now been 
ameiideil by the inaertion o£a new 
ehusc ^vhicli cxprvsiily authoriACs 
the SettleinoTit Olheer ti> <1eciiie 
when the land h claimed to be held 
rent-free — whether or not rent is 
actually paid, and if not (laiil, 
whether i>r nut the uccupniit is 
entitled to hold the land vvitlioiit 
payment of rent, and if no entitled 
under wliot authenty. Tl>e eery 
circninstance that tlio Le*rislat'ire 
has inserted this clause in t-ection 
102 points to tlie cnticliisiun ti at 
the matter provided fur thereunder 
IS not co\ered by tlie other clause 
of section 102. The Leffi-Iature 
could not p04siLly have intended 
to accord finality to a deii'ion of a 
dispute by a Settlement Oflicer 
which It was l>f}oi.d the jurisdic- 
tion of the Iteveniie Officer to decide 
under section t06 of the Bengal 
Tenanc} Act Radha A'u^<ore v. 
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Bengal Tenancy Act— 

DuTO'ualh, I. L. It. 32 Calc. 1G2, 

Dona.li Dass v. Keshub Prithli, 8 
C. \V. N. 741, ^ahiit Cha/uira v. 

Itadha Kishore, 11 C. W. N. 853, 
Niliinja lieharr/ v. Ilailha Kithori'^ 

22 C L. J. 148, Secretary of State 
for India v Nthjt Sinyh, I. L. R 21 
Calc. 38, Dharani Kanla Lahiri v. 

Gaber Alt Khan, 1. L. R 30 Calc. 

339, Kafii‘1 Khan v. Brojo Nati 
Das, I. li. R. 22 Calc. 244, an<l 
Diiendra v. Bhoirab, 20 C. L. J. 

295, referred to BinE\mn Kishore 
Mavikva r. Km.itara Debi, (1315) 

I. L. R. 43 Calc. ... ... 547 

i (Vin of 1885 , as. 

105A), (4), 10G, 109A: See Second 
AvthKL ... ... ... 603 

18. 159, 

163 to 167: SXLE ... ... 203 



1S7: See [kcdhiirvnce ... 558 

a. 174: 

See Deposit in Coujit ... lOO 

a. 182: 

Ol'CUfancv liiGHi ... 135 

Bona fiJe Claim s See Cudiin'al Tubs* 

PASS ... ... , ...1143 

Bona tides, want of: See Drrostt ie 

Coont ... ... ... 269 

Breach 07 Contract : See Damages ... 493 

Calcutta Baled Jute Association : See 

Contract ... ... 77 

Calcutta Improvement Act (Beng. V. of 
1911), 8. 71, cl. (r): See IltCOHUS, 
rOWEB TO CALL roB ... ... 239 

Cause of Action, suspension of: See 

Limitation ... ... 660 

Central Bureau Register : See SrcvniTY 

FOP. QCOU BEHAVIOUR ... ... 1128 

Cerliflcate or Purchase: S>’eFouGFRy 421 
Certifisatlon of Payment: E\rcD. 

TiON op Decrfe ... ... 207 

Certified Copy, filing of : See Forof-ry 783 
Chaukidarl Chakran Lunds Act (Beng. 

VI of 1870) s. 1 : See Simanada^s 227 
Chstly Money-lending Firm: See 1‘tiisci- 

PAL and Auest 527 


Page. 

Chota Nagpur Tenancy Act (Beng. VI of 
1908), 8S. 27, 264, 520 : See Junis- 
DICIIOS ... ... ... 13S 

Chowkidari Chakran Lend, onus of 

proving : Remand ... 1104 

Civil Courts Act (Xli of 1887) 88.7 Cl. 

(1), IB: See JuRisniCTiON ... 650 

Civil Procedure Code (Act XIV of 1882) 

*8, SO, 211, 212 ; See Jorindiction 650 


BS. 223, 224, 25S, 248, 249: See 

llFMVOB ... ... ... 903 


s. 232: Ser SpECinc Performancf 990 


e. 539: See JIaiiomedan Law— 
Endowment ,,, ... 1095 


8. 584; See Remand ... ... 1J04 

Civil Procedure Code (Act V of 1908), 

8. 10 ! Sre Si \Y OF Soir ... ,,, 144 


s. 66:,5«eJ3E.NAMi PoncuAaEs ... 20 


«. 98, cl. (3)5 0. XXIII, r. 35O. Xllll, 

r. 1, cJ (m): 5eeCoMiR0MisK ... 85 


s. 98: 5ee Inuumbrance ... 553 


es. 104, 1175 0. IX, rr. B, 8;5fe ' 
Appeal ... ... ... 857 


8. 107, 0. XLI, P. 23: See Remand ... 148 


s. 107, 0. XLI, rr, 23, 25 : See 
Remand ... ... ... 933 


ss. 110, 115 : See Lf-tters Patent 
Appeal ... ... ... ^0 


e. 113, 0, XLI, p, 1 : See Specific 
Performance ... ... 59 


es. 114, 115, 121 ;0 XLVIllr (1); 

See Arbitration ... ... 290 


B. 115: S'e Sanction FOR Prosecu- 
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Til 


Parx. 

CWit Preeidara Code, (Act V of 1901), 

•I. 117, 151, 0. XII, r. 10: S*- 
IssOLi-ANa ... ... 243 


t. 1(1, 0. XU r. 1 : Sff Oimhon 

MANAGnn... ... ... 98C 


0. tit, r. 4 : See Vakalat.vama ... 884 


0. V, rr. 12. 17; 0. IX. r. 13: See 

SuMMOss, seutice or ... ... 447 


0. Vlli, r. 5 : Ex-rAHTe Decbce IOOI 


0. XI, r. 2 : See lMTKnno<iATontLS ... 300 


0. XXI, r. 2 ; See Execctios or 
DtCRBE ... ... ... *207 


0. XXI, r. 41: S«< I'BiCTicE ... 285 


0. XXI, r, 46: See Deposit in 
CocBT ... ... ... 2C9 


0. XXIX, rp. 1,2: S« Plaint ... 441 


0. XL, r 1 : IleccuER ... 124 


0. XII, r. 11; 0.' XLVII, r. eiSee 
Aipeal ... ... ... 178 


0. XLI, rr. 22 (S), 33 : See Sale ... 790 


0. XLV, r. 5: See Valuation of 
Suit ... ... 225 

Co-owners: Hindu Law — Paiititios 1118 

Co-wives, sons of: See Hindu Law — 

Sthidhan ... ... ... 944 

Common Manater— .l/iyificcdon fur the 
appointment of a Common ilanager 
—Appointment of a reeetter pending 
dieposal of the apphcaHun — Bengal 
Ten, meg Act (VllI of I88S), $. 93— 

Cipil yVorerfure Code (/lc< I' of 
1908), ». lit anlO XL,r.l. The 
terms of 0 XL, r. 1 of the Civil 
Proceilure CoJe of 1908, arc wnlcr 
than the correipomhng s. 502 of 
the Ci\il Pruceduro Code of 1882 
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Common Manater— co>e/</ 

ami Jo not proiMe lh.at the appoint- 
tnent of n rocciicr slioulJ In> con* 
lini-J to a suit. An application for 
the oppxiiitincnl nf a Comtiion 
M«nat;i r Htiiler s. 93 of th -- Bengal 
Tenancy Act >< nn original jirocceJ- 
ing oon'cmpIntcJ in h. 141 «f the 
Civil proccilurc CoJt. to which the 
proccliirc nnJer 0. XL, r. 1, semis 
to l*c applicohle. Thalnir I’ratad 
V. I. L. It. 17 All. IOC, 

foIIowcJ The relief of an aggriev. 
c<l p.artt to such an orJer is hy woy 
of nil nppea! and not by nn applica- 
tion for rcsinon. Anapal: Citow'> 

PHTBi r. MAito'irn llosstis Ciiow* 

' pm'Bt.(l9lR)I. L It. 43Cnle ... 986 

Cempantei Act (VII of 1913), ss. 2 (S), 3 

(5), 171, 21S, 232; See LtQUIDATon 08G 
Company : iNconroiiATED Costpam 790 

Complaint : 5re False Intobjiation ... 173 

CompotlUon of Dflence: See CniittsAL 

Trespass ... ... ... 1,143 

Compromise t Sre Mistake .. ... 217 

■ •CompTumnt,ifuot recorded, 

effeit of— Content tieerte— Appeal— 

C’lril procedure Code (r!c< F O' 

JOOS), I 90, el. (3), 0. A’A’/y/, 
r. 3,- 0. XLIII, r i, cl. (m). A 
(consent) decree under r 3 of 
O XXIll of the Civil Procedure 
Code can he passed only after there 
has been nn order tint the compro- 
mise he lecorded Tins is not a 
mere matterof form, ns the nggriev'- 
ed party has a right of apptal 
agamst this order, and s 96, cl. (3) 
of the Code IS not otiicrwisc a bar 
to an appeal from such a decree. 

Pauan Sirdar v. Biiupendra Natu 
Kao (1915), I. L It 43 Calc ... 85 

Consent Decree : See Compromise ... 85 

Consolidation of Appeals: See Appeal 95 
Conitruclion : See Hindu Law — Will 432 

Constructive Notice: Mordiaoe ... >952 

Contempt of Court: See Anowmous 

Uommunkation ... ••• 9®^ 

Contintent Bequest In fnturo: See 

Hindu Law — Will ... — 43. 
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Contract — Trafficking in offices — Official 
corrnffiion — Coniracl for return of 
moiieii paid to Nazir to secure op- 
potnlin^nl as peon — Suit to enfuree 
such contract, maintainability of — 

Puiltc policy — Contract -Ift (IX of 
18711), Ks. 3J. Oo. The sale of a re- 
commc.iclatiou, nomination or influ* 
ence in procuring a public oihcc is 
illegal and TQi<l, for trjfEcking in 
oflicci would inevitably tend to 
oflicial corruption: and uho'Ciuirt 
will not ni^ist a party who has 
entered into a contract tainted by 
moral turpitude, both sides liemg ^ 
partieeps eriniinis, m pari delicto. 
Tappenden v liandall, 2 Bos. & P. 

467 ; 5 R. R. CC2, followed. A 
suit to enforce a contract for the 
return of money paid to a Nazir 
to secure au appointment as a 
District Court peon for tlie plaint- 
iffs son 13 not maintainable, Oai 
Vijll V. Nansa Nagar, I. L. R. JO 
Botn. 163, referred to, Pichakatty 
y, Narayauappa, 2 Mad H. C. U. 

243, discussed and disitngiiished. 

Such an agreement is v id abiniUo, 
its object being opposed to public 
policy within the mcaoirg cf sec- 
tion 23 of the Indian Contract Act 
wliile bcciion C5 thereof applies to 
an agreement subseguenily (t) found 
^ to be void, (ii) or made void by 
supervening circumstances. Bak- 
shi Das v. Nadu Da*, 1 C. L. J. 

2C1, and Gulabchand v. Pul Bai, 

I. L- R. 33 Bom. 4J1. considered 
inapplicable, Lsner Coachman r, 
HabaialUose (1915) 1. L. R. 43 
Calc. ... ... ... 115 

, construction of : See Sale of 

Goons ... ... ... 305 

; rescission of ; See Sale ... 790 

' — ■■ Sale of ’Cairurta Baled 

Jute Association's contract — Effieet 
of clause containing fi'-me guaranlee 

— vlrZutrafioa in London between 

Calcutta /Jiirrharer nni London 
purchaser, whether bimling on Cal- 
cutta seller. R. D. & Co , a firm 
currying on business in Calcutta as 
lialcrs of jute, suld 500 lal-^ pf 
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Contract — contd 

jute to E. D. S. & Co. for shipment 
to London. Thu contract contaiii- 
edaclaiiae in writing, known in tbe 
export trade os “a Ilome Guaran- 
tee” tliat is, a clause by which 
the Calcutta seller gimranteed 
the weight, condition and quality 
at the port of destin.ation. • 11. D. 

S & Co. sold tlie juto ro a Loudon 
buyer, 'who claimed an allowance 
for infeiiority of quality ; and upon 
an arbitration in London an .iwnrd 
was given against K D. S. & Co 
R. D. & Co. brought this suit 
m Calcutta against E. D. S. & 

Co. to recover the price of the 500 
bales of jute. E. D, S & Co. con- • 
tended that they were not liable on 
the ground that under tlie terms of 
the contraet R. D. & Co had 
guaranteed the condition and 'qualify 
of the good* at the port of destina. 
tion ; that by tlie award the goods 
had I>een invoiced back to ilio sel 
Icrs 5 and that in terms of the con- 
tract R. D & Co were bound by the 
award, field, tint the clause in 
writing, that is to say the liome 
guarantee,’ does not mean that a 
London award in a submission by 
tbe Calcutta purchaser and the 
London purcliaser in accordance 
with tiio ruhs and conditions of the 
London Association contiact of 


ger to the London aubmission there 
should be a clear and iiuambiguous 
agreement tu tlmt iffect. Held, aLo, 
that althougli it may be correctly 
contended that any dispute about 
quality, between tlie Calcutta seller 
and the Calcutta buyer may be 
validly referred to arbitration in 
London in accordance to that clause, 
the meaning of tlie clause cannot be 
extended so ns to make an award 
between tlie Cilcutta purchaser 
and the London purchaser binding 
upon the Calcutta seller. Rau 
Dctt Ramkjssev Dash v. E. D. 
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I'Ar.E. 

Centriet — rowfW. 

SAvcfos A- Oi (1915) I. i..n, « 

Ctlc. ... .•• ••• •* 

Centricl Act (IX fll 1172) *t. 23. 13 : . 

TpArrinii«.fi IV orrifts ... US ' 

-tt. 73. 107: f^e 

DiVif^r.s ... ... ... 4?3 

't.llO ; Sf PiBT- 

VEitsiiiP ... ... ... *33 

It. 207. 2S3, «L 

(10): Sp« I’ftivnrAL Asn .\nt\T ... 2l8 

for Moathly DiMvcrlii: S'f I 

Salecp (lOOM ... ... 3U5 I 

tfl lend o- bor.'flw : Ste Rrm- I 

rjc rmronHAVCE ... ... 5D ! 

Conveyance: S/e liecci'cn ... t”4 

Copy of Ported Ooeument, filint of : Sfe 

KorJSEBT ... ... 783 

Corporation. S«t ••• ... 700 

— ■ . — , luU atalnit: S«i PuisT 441 

Coitt: Ste Arrcii, ... ... 057 

— - ■ t See Attobvei' 9 Lies fob C<r.T3 932 

- : S«6 Revavp . . ... 1104 

■ ■ : See Si'MMov^ er.nwcE or ... 474 

■ — — 'Pnietpal and Agenl—Coett 

ItUeten I’finetpal and A^tni in a 
luil/or areounl—^ifaniige', UaliUty 
"/i c ■tl$~Pritidet,e<j Small 
Caute Court* Act (XV r/ t9S2), 

I. S2 — PracUet. In tl.e matter of 
costs, the Courts di«c'ctioii m to 
be exerci.ed «ith apr-cial reference 
to all the circiiinstarices of the case 
including; the conduct of parties. 

6Afo DyaJ TVira » Chott'lhury v. 
liiehunath 7'<irari Choicdhury, 9 
W, II. Cl, referred to It a praon 
tal.eH up the mana).eiiieut of 
another's (state and collects find 
lU-biir'Cs moneys, he must Is. nady 
with Ills account , and if his failure 
to perform this obvious daty 
necessitates a suit, then he must 
pay the coaU CoUyer v. Dudley, 

2 1. J. Cn. 15, referred to So, 
u here a manager li.as delil>cfstely 
act up a false defence, and on bcinR 
ordered to render an account, 
submits a falseaccoutit and aup- 
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I Coill'—owf f. 

jircs'Ci 5mp-iflatit document* Ihrrc- 
liv hiinperinf; *0.1 prejiKlicIni: tlr 
iii'^uir}, it is s>ti1y ri^lit tint lie 
rlioiiM* pat III" full ciMts of. and 
inrideulil i'l, the suit, /(im.op-is/ 
C^allerjre v, Jih -hitn Jfohan 
Ifanerjff. C-rrl'iii** IJep. 12C, and 
IJurnnath Il.il v, A’c/sAsit A'HVKir 
tUlht\i, I. L. I! 14 Calc. 147 
fcfrrrrsl tn. Hcctii*" in a suit for 
an acTnimt a sum of inonct less 
than Kiiists t.oO) «a< found due 
by l!ie def.-iiihiiit, it does nut 
follow that siicli a nint shoiiM hate 
Is'cn institiilcsl in the Prcsilcncr 
Mi.all Cansc Court, and that the 
ppnris'Ons of a. 22 of the Presj. 
sicney Small Cause Cour.jt Act 
apply. SoKirvAiu tiiiosE r. Core 
.Mohav Coswavi (1915) I, L. R. 
43CaVc. ... ... 19u 

SoUrtturt lien for cerft~J/inor 
•^Xext fritnd—AUorneit eoele for 
proceecfin^i unrfertalrn ox <Ae nerl 
fn'nift inelrueUonr-^Whether altor- 
net/ It e)ilill»l to a cArtr^e on (Ae 
minor’s jirnperiy fur Ait costs so 
i«cwrrfrf--/VactiCf. U’liere a suit 
has been brought by o minor 
tlifough Ills next friend fi>r dcclar. 
ation of tho infant’s title to 
and poasesmon of property, the 
attorney is entitled to have a charge 
declared on the properiic* for tlie 
amount of costs incurred by him 
and he is entit'ed to recover the 
same iii a suit. iSAaic v. A’eoff 
C II L. C. 581. Dalle v. Daile, 

L 11. 13 i:q. 497, Pritchard v. 
Dobertt, Ij It. 17 C<]- 222, /n re 
lloicartli, 8 Ch App. 415, Helps 

V Clayton. 17 C. It. {.V. S.) 553, 
EX’parte Ticeed. [iSOllJ 2 Q, B. 

1G7, Narendra Salh Sircor v. 
Kamalhastnt Dasi. 1 L. It. 23 
C.dc 5C3 Devhabai v. Jefferson, 
Dhaisjntar ami Dmsha, I. L R, 
JOHua 248. A’ArlKr A’nrfo MtlUr 

V Jvalty Protaima Ghote, I. L. It. 

2.3 Calc. 887, In re V right’s 2>u*f 
[ISOI] I Cli 317. ira/fiiu y_ 
Dhunnoo Daboo, I C. It. 7 Calc, 

X40, Sham CAaraa .Val 
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Costs — cunclti. 

Chdiaihuri/ Dchya Sivglx Palirajy 
I. L. It. yi Calc. 872, Itpahanis. 

VhunAi Charan Pal, 9 C. \V. N. 
cxcvii, and Branson v. Ajipasami, 

I. L R. 17 M.ad. 257, referred to. 

Kti'iiii Krishna Dutt v. IIabi 
Narain G.\vgci.y (I9l5) 1. L 11. 


43 Calc. ... ... ... G7C 

Court, powor of : i'ee I.nterest ... 632 

Court Fees Act (VII of 1870). s. 19 (e); 

See Probate ... ... 625 

, s. 19E: 

See Pesat-tt ... ... 230 

Court of Wards : See Limitation ... 211 

Act (Bang. IX of 1879) 

8.18: See Limitation ... 211 

Criminal Intant; See Cr'.sunai. TrepasS 1143 
Criminal Procedure Code (Act V of 1898), 

SS. 4 (5) 195 (1), (i) 476 s See 
Sanction for Prosewtion ... 1152 


8 . 103: See SECunm* TO keep the 
i’EACE ... ... ... 671 


8. 108 (5): See Ssccritt for good 
BEI lAMOt'R ... ... 591 


8. 110 : See Security for good 
DF lIAriOCB ‘ ... ... 153, 

1128 


8. 122; See Si BEIT ... 1024 


88. 192. 209 to 203, 478, S37 : See 
False Information ... 173 


8 . 195: See Sanction for Prose- 
cution ... ... — 597 


f. 234: See Joisdeb of Capes ... 13 


81,289, 292: See Uioiit or liepLT 426 


81. SIS (3), 423 (7) (d), 439: See 
Criminal TfiESri's ... ... 1143 


542 
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Criminal Revision — Praeliee — Time-Umit 
of to High Court in cri’ 

minal revision— A jpUcatlon made 
a^ler the erpiry o' 60 days from 
the dile of the order. As a matter 
of practice the Ilinh Court a'UI 
not, sare iti exceptional circuins- 
taiices, entertain an nppHc.ition in 
trimina} revision it ii made 

witliin sixty days, CTcliidiD}; tlic 
time tieces.ary to obtain copies, 
from the date of the order coin- 
plaioeJ of. ' 7n the matter of 
Kretra Mohan Giri (1916) I. L. It. 

43 Calc. ... ... ... 1029 

Criminal Trespass — High Court, po'eer 
of, to aliote eomjJO»{f/o« an offence ' 
on revision — Unmmal Procedure 
Code (Act V of JSOS), J4S (5), 

SS (7) (if), JS9— Necessity of CVi* 
minal intent— Entry on land tender 
bond jiJe claim of riiihi-^Penal 
Code {Act XLVof JSOO). ss 441, 

447. The lli^h Court has no 

^ power, as a Court of Itevipion, 
under t>. 439 read with s. 423 (7) 

(<0. to sanction tlio composition of 
an offence wlion entered into after 
the conviction of the accused. 

AifAdr Ch'ndra I)ey v. Subodh 
Chan-ha Ghosh, 18 C. \V. N. 1212, 

Snnhar Bangai/y v. Sankar 
Ramuyya, 1C Cr. L. J. 750 ; 29 
Mad. L. J. 52l, and Emperor v. 

Bam Chandra, I. L. R. 37 All. 127, 
followed. Emperor v. Bam Piyari, 

I. L. E. ,32 All. 153, Enqi Ahmad 
V. King-Emperor, 11 All. L. J. 13, 

Nidhan Stn^h v. King-Emperor I 
Cr. L. j. 509 ; 5 Punj. L. It. 252, 

Bam Samp v. Emprror, 11 Cr. L. J. 

496 ; 13 0. C 161, and lall v. 
Emperor, 15 Cr L. J. 567 ; 17 
0. C. 92. dissented from. .46ndi 
liegam v. Ah llusen (1897) All. 

\V. N. 26, distinguished. To sus- 
tain a conviction under s. 447 of 
the Penal Code, it is necessary to 
prove not only entry on land in the 
posMission of the complainant but 
also one of tlie intents specified 
in e. 441. Where a person was 
char^'J under as. 447 and 504 of 
the Penal Code and convicted only 


t. 473 See Perjury 



OENEHAL INDEX. 


Z( 


PAOt. 

Criminal Treipais — coneld 

under tlie former : IleJd, that tho 
intent to commit nn offence or to 
intimidate, insult or n moy not 
bavins been established, ilie convic- 
tion was bad. If a pc-son ctiters 
upon land in tlic possession of 
anotlicr, in the overcise of a bond 
fde claim of right without any such 
inient, he cannot be convicted 
under s. 447, though he may have 
no riglit to the land. Emprt/b v. 

Budh SingKlA. It. 2 All lOl, lU 
/’arui, 9 B L 11. App 
19, and Jaralhun Singh v, Ktng- 
A'niperor, 7 C, L. J. 238, follow i*<l. 
AksiiovSinoh r UasiESWAR llAoni. 


C191G) I L. U. 43 Calc 1143 

Cross-Examlnatloa, exhibiting docu- 
ments during: See Right OP llErtt 421 

Gross Objeetion: See Sate ... 790 

Custom of Succession to Estate: See 

liisDtr Ltw— A ubsatiov ... 417 

‘Osnagest See Specipic PERronH^^•CE 59 
meiture of: See S\ie of 
GOODS ... ... ... 395 


— -Veoiupe of ddmages — Breach 
of conlrael for tale o' tharer— 
Breach hy fcuje/— Sale by vendor 
at various dates a^ter breach at 
higher jtriees lAan those prevailing 
at date o' breach — Sale not in 
mitigation o' damages — Buyer not 
•enlilleil to ben'ft of higher rates 
of sale — Contract (/let IX of i87S}, 
ss. 73 aTid 107. Under contracts 
made at variuus dates between 
April and August l9ll, the appel- 
lant agreed to sell to the respondents 
certain shares to be delivered on 
30th December 1911. On that date 
the shares had fallen largely in 
value, and on tlie appellant tender- 
ing the shares the respondents 
declined to take them. Negotiations 
up to 26th February between the 
parties not resulting in a settlement, 
the appellant after demanding a 
sum representing the difference 
between the agreed price of the 
shares ond their value at 4-3 per 
share, tlie market price at the date 
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Damagll — eontd. 

of the breach of the contract, sold 
the shares at various dates from 
28th February to October, in every 
case except one at a higher price 
than 4.3. In a suit broiiglit on 
22nd March 1912 by thu appellant 
for the amount demanded, thcCldef 
Court allowed the respondents the 
benefit of the increased prices 
received by sale of tlie shares by 
giving tlicm, in mitigation of 
damages, credit for the prices 
realiesd over and nliove ths market ' 
price Oh 30tli December, on tlie 
date of the breaeli . — Held by the 
Judicial Committee (reversing that 
decision), that on the breach by tlie 
respondents tlieir contiactual right 
to the shares fell to the ground , 
and tlic Appellant tlicreafter sold 
sliarcs l<e)oNgitig to iiimself in order 
to ascertain the loss arising by 
reason of the respondenta not com- 
pleting at the contract price If 
after tlie breach tlic seller holds on 
to the shares, tlic epeculation as to 
the way the market will subse- 
quently go is the speculation of 
the seller, not of the buyer • the 
seller cannot recover from the buyer 
the loss below tlic market price at 
the date of the breach, if the 
market fails, nor is he liable to the 
buyer if the market rises. A plamt- 
iff who sues for damages is bound 
to take all reasonable steps to miti- 
gate the loss consequent on the 
breacli, and cannot claim any sum 
due to his own neglect But the 
loss to lie ascertained is the loss at 
tlie date of the breach. Sianiforth 
v Lyall, 7 Bing. 169, followed 
The fact that by reason of the loss 
of tlie contract which the defend- 
ant has failed to perform, the 
plaintiff obtains the benefit of 
another contract winch is of value to 
him, does not entitle tlie defendant 
to the benefit of the latter contract, 
late* V. TTAvf*. 4 Bing. N. C 272, 
i?rad&>irn V Great Western Jiailiray 
Co., L. U 10 Exch. 1. and Jelton 
V. East and West India Docl, L. R. 
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Damages — conchh 

10 C. P. 300, followed. Tlie iiinrkot 
rate ■>£ the breach is toe decisive 
eleinent llodocanachi v i/iZijfrw, 

L I!. 18 Q. B. D. 67, aud U’Wijawn 
V. A'jint, [1014] A.C. 10, followed 
IliH puiidple applies to a brcacli 
by either Bcllor or bu^er. Neither 
section 73 nor 107 of the Contract 
Act (IX of 1872) could be referred 
to «a in favour of the respondents : 
the former was only declaratory of 
the rigiit to damages, and the latter 
was inapplicable to the present 
case. JAMAI. V. JlOOLLA Dawood • 

SOKS & Co. (1915) I. L R. 43 Calc 493 
Oayabhaga School: See Hikdu Law — 

hua’Ebsio.v ... ' ... 1 

Debtor and Creditor: See Tra^sveb op 

I’liorcRTY Acr(IVoF 1882), s. 53 52t 

Declaratory Decree, effect of: 

Diqwabi Tenure ... ... 743 

euU tor— Specific 

Jlelie/Act(!of 1S77), «. JS—Suit 
ly aXicrjtdrtureicner for declaration 
of UlU—Leyal interest or eharaUer • 
nreessary to tup oil claimSutto 
reeole probate a^ter ictU had been 
affirmed by Probate Co'irl—Suit by 
rec/rtioner to prevent waste by f/indu 
widow, not analogous — Pule o/ ret 
judicata origin and application of — 

Rule existing in Hindu as well cs 
English law. Ou on application to 
the District Court, by the first res- 
pondent, for probate of the will of 
H, a Hindu who died leaving two 
widows but po male issue, the 
appcllauts entered a caveat denying 
the genuineness of the will, and 
asserting that they were the rever- 
sioners nf B and liad, tlierefore, a 
locus standi to oppose the grant of 
probate. Tlie Diitiict Court held 
that the ca^eato^s liad failed to 
prove their interest, and granted 
probate of the will to the first 
renpondent as cxccuctor by implica- 
tion. The High Court on appeal 
afiinned that dccNion, and the | 

appellants _ without any -fiirtber 
appeal instituted o suit in the Sub- i 

onlinate Judge's Court against the | 
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Declaratory Decree, suit for — conUU 

first rcspondcntniid the two widows 
for .a declaiation that they were the 
next reversioners to the e‘-tatc of B 
according to Hindu Law in the c.Tse 
of an intestacy, and ns such were 
entitled to obtain revocation of 
prob.ite. Tlie first Court gave them 
a decree but on appeal tlie High 
Court held that the suit was iiarred 
by ^ction 13 of the Civil Proce- 
dure Code. 1882, as being r«* 
ju.'irata by the decision of tlie 
District Court in the probate pro- 
cerdings. fTe/rfbyby the Judicial 
Committee (without deciding the 
question of res judicata), that the 
emt was not maintaionblo with 
referroiice to section 42 of the 
Sj^cific lIcHef Act (I of 1877) : the 
will liad been afiinned by a Court 
of appropriate jurUdictloii, and its 
decision could not be impugned by 
4 Court exercising a difierent juris- 
diction : for the purposes nf tlie suit 
the will must staud. and tliere was 
no intestacy. The oppellants had 
therefore shown no Ipgal character 
or title which would ]ostify them 


right of a reversioner to sue wliere 
a widow in po«se«Bion for her life 
estate vias coinmittlog acts of 
waste to the prejudice of tho-^o 
who migiit succeed to the pro- 
perty on her deatli, was not ana- 
logous : such a portion necessarily- 
assumed the obsence of an imme- 
diate aud absolute testaraeutary 
disposition. Suits of that -kind 
formed a very special class, and 
tne question in them was one solely 
between the reversioner and tlie 
widow, the former being unable by 
such ft suit to get, as betweeu him- 
aelf and a third party* an adjudi- 
cation of title which lie could 
not obtain without it. Kalhama 
Eatchiar v. Doreuiga Tever, L. U. 

2 1. A. 1G9, referred to. Semhle' 
The rule of let judicata while 
founded ou ancient precedent is 
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Declaratory Decree, tuU for — conehh 
dictated I'J a wisdom wliich •« for 
nil time : see 6 Coke's Institutes 
9A. Tlioiigh tlie rule may bo 
traced to an EnglUli source, it 
embodies a doctrine in no way 
opposed to llic spirit of tho law as 
expounded by tlie lliiidu Commen- 
tator''. Vijnanes\ara and Nilakautli.i 
include ttie plea of a foriiur j'ldg- - 
inent among tliO'O allow ed by law. 
citing for tins purpose a text of 
Kaljana; eee Mitaksbara IVya. 
valiara), Book 11, Cli. I (edited 
by J It Gliarpurc), p 14 ; and 
Mayuklia, Cli. 1., s. 1, p, 11 of 
Mandlik's edition. Tlie application 
of ttio rule by tlie Courts in India 
should therefore be influenced by 
no technical con'uderations of form 
biit^bj matter of subatance within 
, the limits allowed by law. SiiEO- 
PABUN SiSOll V UaMANAXOAN 
Pbasad Sixnii (lOlG; I. L. K. 43 


Calc. ... ... ... C94 

Oeoreci aasi^nnent of: S<« Spccepio 

I’EfiFOR»ASCB ... ... 990 

>u1t to set aside: HiistAse 2l7 

, without evidence : See Ex tabte 

Decbce ... ... ... <001 

Defendant, misdescription of: See 

Plaint ... ... ... 441 

Demonstrative Legacy : See Wivu ... 201 

Deposit In Court — Judgment debtor — 
Tranidfree of the judgmenl-deHor — 


Bengal T-^ancy Act {I’lII 0 / I8S5), 
t 1 74 — Sale, eetling ande of. An 
application under s. 174 of the 
BengalTenancy Act can be made by 
the judgment-debtor alone and by 
no other person. Haujit Kumar 
Gho$h V. Jogendra Katk Kay, 16 C. 

L. J. 54 c, referred to Surexora 
NaRaiv yiSQH t. Lacuhi Kocb 
(1915)1. L R. 43 Calc, ... lOQ 

- • ifoney paid under 

CompuUion of Lai^~irant <>/ 5ond 
fidtt^Aelion for recovery of money 
— Ciril Vrocedure Code (.4f< P oj 
lOOS), 0. XXr. r 46 el. (Z)— 
Attachment of debt due to a tlranger 
on the allegation that the garnnhee’t 


Page. 

Deposit in Court— conhf. 

creditor icai benamidar of ihejudg- 
meat-debtor— Deposit by garnishee, 
conditional, on enquiry — Withdrawal 
of the money from Couit by the 
alia hing creditor without notice 
to the g iriiiihee~Courts power 
of enquiry. Where debt due to n 
stranger w.ss attached 011 the alle- 
gation that he was benamidar of 
the j idgii eiit'delitOr and the ottach- 
ing creditor withdrew the money by 
lease of the Court without notice 
to tiie garnishee, iu a suit hy the 
latter for the recovery of the money 
deposited, it Ix'iiig found that 
there was no benami transaction as 
alleged: Bdd, that the rule that 
money paid under compulsion of a 
legal process was Irrecoverabls can 
only be pleaded where tho party 
who has got tlio beneQt of his 
oppooent's paymeuts, acts bond fide, 
J/arrio/: v Hampton, 7 T R. 269, 
distinguished IKarrf d. Co. T. 
IPoifi*. (1900] I Q n. 675, follow- 
eii Clause (d) r 46 of 0. XXI 
of the Civil Proeeduro Code does 
not c-inteiiiplnte of ca^cs w here the 
deposit was purely conditional on 


eo conOitiounliy ilcpusiteu, wiUiout 
notice to tlie garnishee, even though 
made with the leave of the Court 
IS a gravo abuse of judicial process. 

It IS true tliat 0. XLVl does not 
expressly contemplate of an 
enquiry as is enjoined in 0. V, rule 
45 of the rules of the Bupremo* 

Court in England but the 
Court has inlierent power 
to enquire Hacixatu CHOWDiiUBr 
V. Haraoas Achaiuya Chowohuet 
(1915)I.L. 11.43 Calc. ... 2C9 

Di{warl Tenure — Digtars of Ghat 
Bharra in district of Bankura— 
Appointments made by Government 
— 11 ftflAer any relief thereto _eould 


the plaint ifTsappointincnt as Digwar 
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Digwarl Tenure — conld. 

in succession to hildeceased father 
the last bolder, but the commissioner 
cancelled it on a misrendiiif’ of the 
law, as to Ids title, and on appeal to 
the Governineiit the plaintiQ was 
directed logo to the Civil Court for 
relief- Zfeld, that the Di^tvarR of 
Gbat Bharra in Bankiira were the 
holders of an office remunerated 
by the enjrymeut of land, and the 
history of the office established 
a general usage on the death of 
a Digwar holding office to appoint 
his lieir in Ids place as the successor 
to his office. That here the usage 
of the heir taking Ins predecessor’s 
place could ha traced batk to the 
savenleentli century and so long a 
usage could not be disregartled as 
an exponent of tbo Dig var» right. 

On the contrary the force of law 
could safely be ascribed to it, sub* 
j'ect to the qualidcation that tbs 
heir’s claim and tenure of office 
was dependant oa the approval of 
the Govermient, That the Civil 
Court could do no more than ex* 
press its coiidusion that the 
plaintiff \\.astlieheir of one of tiic 
last incmiibcnts and Ini claim to 
succeed was subject to tbc approval 
of tlie Government, and tiiae tlic 
ground on wliioli the Commissioner 
cancelled the Magistrate’s sanction 
was erroneoiM in law. Jojouira 
Nath Singh v. Kahcharan Hoy, 9 C. 

\V. N. G63, distinguished. That in 
view of all the circumstances of the 
care, a declantory decree could 
- be made defining the plaintifTs 
position, though it may be that it 
was not really necessary, for having 
regard to the Government’s reply 
referring tlic plaintiff to the Civil 
Court, It would probably be prepiretl 
to give or "Itlihold its approval in 
accordance with the view cxjircssed 
by the Ci'il Court, seeing that it 
Invited recourse thereto. That in 


uiiueiiai 101 u jun uecisioii ' ns the 
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OiSwari Tenura— coiwW. 

plaint was not happily drafted. 
Cockerell v. DiekeiiA, 2 .Moo. I, A. 353, 

Dnrg-i Prashad Surelha v. Dhagan 
La/, I. L II. 31 Calc.GU ; L 11.31 
(. A 122, Gnpi A’aravou- Khanna 
V. NunsWAar, I. L. II. 27 All. 325, 

L. « 32 I A. 123, referred to 
JlEMitxnBi Nath Iloi r Upevdri 
'A nAlV llO\ 'ami SliBRTARY OF 

State for Ivdia (1915) I. L. il. 43 
Calc. ..i ... ... 743 

Di^wars, appointment of : — See Diuwari 

Tevitre . . ... ... 743 

Oisclaimef: — 5 *«Lisdloru Avn Tenant 878 
OI$cpation:—5cc False I.s'FORUATio.v ... 173 

— of Court : — See Maiiosiedav 

Law— Ekdowmes't ... ... io85 

Dismissal of suit, application to set 

aside an order cl i^See Appeal 857 
Oislribution of Proceeds : — See Liquida- 
tor ... ... ... 586 

District Board, sale by:— S«e Sale ... 790 

District Judje, 'Jurisdiction of:— 

Wakf ... ... ... 467 

Documents, exhibitinil during cross- 

examination See Riqkt of Replt 420 
Ejectment :— See Landlord and Tenant 164 
Encumbrance by Co.sharer : — See Joint 

Estate ... ... ... 103 

j Encumbrances:— See Sale 263 

Endorsement: — See Vakalatxama ... 884 

Enmity or Haired, dissemination of:— 

I See Security for good clhaviour 591 
Equitable Mortgage :— See JIortgage ... 895 

Estates partition Act (Bang. V of 1807), 

a. 99: — See Joint Estate ... 103 

Evidence : — See Rent Decree ... 170 

Evidence Act (I of 1872) s. 102 See 

Bent, SUIT FOB ... ... 554 

114:— See 

PaiNClPAL AND AoES'T ... 527 

— ■' 8. 114, Ulus, 

(d): — See Be'it Decree ... i7o 

j Ex parte Decree : Sec Rent Decree ... 170 

: See Sujimo.vs, ser- 
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Ex part# Decree — eontd,- 

Ex parte Decree — Decree iritAout 
eridenee — rraeiice and I’roeedure — 
Unliquidated damages — Undefendeil 
suit — rfr/eMrfarttfl/'/’rorjn^aJ /Ae/rial 
— ^eJre tade/endre/vsed — iYo<i rfe- 
nial 0/ c/aim, fj'ecl of — Verif cation 


0. XXXVJI, Tlic plaiiiHlTs cotcred 
tcto a contract ^Mtll UiC defend- 
ants for tlie pale of certain 
poods and upon the defend- 
ants failing to deliver tlie same 
Mitliin ilio time specified in tJic 
contract, they brought a suit for 
breach of contract and c'aiincd as 
damages the difference bel>\cen 
the ci.'utra''t price of the goods and 
the market price thereof. TliO 
defendant did not enter appearance 
nor did they file a written statement, 
and the suit a^as in due course 
transferred t« the list of undefend* 
ed causes. On the date of hearing 
of the ease, the defendants applied 
for leave to defend the suit on 
the ground that their attornoys 
had inlsnnderetoud their instrnc* 
ttona to them to appear and 
defend the suit. The Court, 
however, rofu<ed the applica- 
tion and, wiihout hearing any evi- 
dence Hhatxoeier nther than read- 
ing the affidavit of service of 
Biiminons, docrcc<l the plaintiffs’ 
suit ex parte • Held, that it wooM 
be undesirable if a suit such cs this 
were adjudicated upon without any 
evidence, in the real sense of the 
word, given by the plaintiffs where 
the claim was lor iinhcimdated 
damages, and tliat the learned 
Judge had no jurisdiction to make 
the decree, which in fact he did 
Held, also, that 0. VIII, r. 5 of the 
Code did not apply to a case where 
the defendant liad not put in a 
written staiemenf . Held, al«o, that 
the verification of the plaint was not 
evidence on which a suit could be 
decreed whether the adversary did 
or did not appear. Daedeo v. John 
£mid(, I.L.lt 22 All. 65, referred to. 


Paoe. 

Ex ptple Decree— foHcW. 

//<W, further, that there was no legal 
evidence on the record on which the 
decree mode in favour of the plaint- 
iffs might be supported,’ and that 
the plaintiff" were nut entitled to 
eiicci^ on tlic basis of an implied 
admission of their claim by the 
defendants Per SASOEnsON C. J. 

The fundamental jiilnciple is that 
tlie plaintiff, when he comes to 
Court, must prove his case and 
must prove it to the satisfaction 
of the Court Per Wooiiroffe J. 

No decree can bo legally given in 
any cases without evidence except 
in coses of the suits governed by the 
provisions of 0. XXXVII of the 
Gvil Procedure Code In this Court 
it lias fllwaj B l>een the practice in 
undefended ca>es to take evidence 
and defined in the Evidence Act, 
oatnely, ©'■al statement of witnesbi 
and doenmeuts prove! l>cfore the 
Court. The eurent enrift may be 
lovked nt when interproltii g the 
terms of the Civil Procedure Code 
GaUtavn e HutcJii*oji, 1 h It. .19 
Calc. 79, referred to. Per .MOOKBU- 
JEE J Great caution should be 
exercised wlien suits arc heard 
ex parte This ohservatmn is of 
universal application Hut it 
applies with Bpevinl force to cases 
where iiiiliiiuulatcd dauia;.es are 
claimed on the allegation that there 
b.ss been a breach of contract. 
/lmri(Ma{A Jha v Dhunpat Sing, 

8 B. L. !• referred to J. B. 
Ross&Co.f L' It Scnivrv (l9lC) 

I I.. U 43 Calc. ... ... 1001 

Execution of Decree : Sre Practice ... 285 

See Re\ IVOR ... 903 

■ ■ — Decree-holder — Pay- 

ment of money by jndgmrnt-deltnr by 
vayofintereet—'Xolification of the 
payment to Court— Certijiealion <f 
|A« pfli/ment— Cirit Procrdure Code 

(Act r ofiBV6) O XX/ 

Limitation .4ef (.Yl’ -f 1877), $1 
19, 20. A decree lioldi r w ho has 
received a certain rum of money hy 
way of pavmeiit of lutercst. might 
either appl.v to certify pavment 
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Execution of decree — conclH. 

before execution or mlglit do so 
on his application for exc* ution of 
the decree. ^On the I7tb February, 

■ lOOG, the piaintifl obtained a decree 
and on the 18th 5Iaj', l9ll, he appli- 
ed tor execiit on. At the time of the 
application lie notiScd to the Court 
that he had received u certaiu sum 
on the 19lli June, 1908, fiorn the 
judgmcnt-ilcbtor, towards interests 
and alleged that the execution was 
not haired by limitation . — Held, 
that the notiheatioD to the Court of 
. the receipt of the sum pud by the 
judgment-debtor was all that the 
decree-holder had to do in order to 
certify payment, and 0 XXI, r. 2 of 
the Code of Civil Pincediiro did not 
stand ia the way. EfSUpyztsriN 
SARKAtt I. SvNcnu L\t, Nahata 
(1915)1. L.R. 43 Calc, ... 207 

Executrix, daath of : ,S<eFRODy(E ... C25 

Fact, questions of : See Aiteal ... 833 

False Mfsrmation— /a/ormahon to the 
podee reported faUt — Subsequent 
petition to the Magtslrale impu^nin^ 
the report and praging for trial 
^Complaint — Proper procedure 
—Reference 'f complaint to another 
Magtstrale for enquiry and report, 
legality of — Poxcer of latter h hold 
inquiry and direct prosecution of 
informant for offences under ss. 182 
and 211 of the Penal Code — Juris- 
diction of referring ilagislrale to try 
such cAar^fj on the police report 
leitho'il previous disposal of the 
complaint— Discreti'in—P rejudtee— 
Criminal Proee lure Code (Act V of 
iSPS),«». 122,200 to 203, 470, S37. 

A petition impugning the police 


to a Siili-divisional Msgiitmle he 
should, therefore, either examine 
tlio complainant him clf. record 
reasons for distrusting its truth 
hoM an inquiry personally, and 
then pass a formal order of 
dismissal, or he slioiild make It 


False Iflfor.'nation— conc/(f. 

over to another Jlagistrate for 
disposal. The latter may then, 
after inquiry, mate a proper 
order dismissing the complaint ’ 
and pa«> on order under 
«. 476 of the Cods. The Code 
does not permit a Magistrate to 
refer a complaint to another 
Magistrate for •inquiry nr d report, 
and the latter h.is nc jurisdiction in 
aach a case to p.iss on order under 
a. 476, Where in kucIi a case the 
police have reported the information 
as false, and have asked for a 
prosecution, the Jlagistrate has 
jurisdiction to try the charge on the 
police report. (jl«e«/i.F7mTire*s c. 
Sham Lall I. L. R. 14 Calc. 707, 
referred to. There it no sfatiitory 
provision rcquiiiog such petition to 
lie finally disposed of as a complaint 
Wfore a prosecution iiudcr h. 211 
of the Penal C.jdu c unmences It 
is a matter of discretion, und the 
High Court ivill not, having regard 
to 8 537 of the Code, interfere wltli 
a conviction if tlia acuiseJ has not 
been prejudiced,. GAXnADitAR Pba- 
DIIAN ». liMrERoa (1915) 1. L. 15 43 
CjIc. 

•to Police : See 


yA'SCTIOX FOU PeOSECOTION’ 

Female Heirs i Hisdu Law— 

Stkidiiiv ,,, 

Ferry; See SpEcrALCoNiTADLEs 

FirstClass Magistrate: See I’EniURY 

Fitness; yeeScnEiv ... 

Forgery— Cer<;/ferf ciyjy, filing of 
whether tue of forged document, if 
original he foiged — Evidence of 
intention — Penal Code {Act XLV' 
oflSG0),ss.4eB^47l, A scries of 
a radar transauctions winch are not 
the offence charged can nnlybeuai-d 

as evidence of tlie intention of tlie 

person who forged the doeiiinent 
oral not as evi lence of forgery. It 
U extremely doubtful whether the 
mere filing of a copy Is the user of 
a forged document. A certified 
copy thereof is certainly not a 


173. 
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64 
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542 

1024 
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For^eri — concUl. 

forgoj docinnent. But it ia other* 
wise where the ofTendcr o-oJ the 
copj knowing or having rcaron to 
believe that tlie entries in tlie on* 
giiinl dociiinents were forgeries anil 
intending to use them for frandn- 
Icnt purposes Q«<r« v. Xiijitn 
All, G W. U Cr. 41, and iTmjjeror 
r.JMatShigh.l L. R 28 All. 402, 
distinguished. KnisitvA GoviNnx 
1’al f. Emperop. (1015) I. L. Ih 
43 CaL. ... ... 783 

Sig-ung terlijieale f>J purchase 

of arms an't amtivniltont in J'liUe 
names and giving urong d'i'//rfMe«— 

Person legally enlilled tn possess the 
same — .4cl "/rauflulent ' if not 
diehonest''— Penal Code (.ic< 

XLV ISCO) ts 23, 21, 463 to 16S 
A person lawfully entitled toposiess 
arms and ommnnitions signing the 
prescribed certificate of purclmse of 
the same in the name of anotlur 
with an address not Iim own, and 
thereby deceiving the gunsmith and 
the Government and def'^ating the 
object of the certificate, commits 
forgery Ins ait having been done 
” fraudulently, ’’ if not “dislionee* 
tly." Jleg V. Toshaek, 1 Den 
C C R 492. empress v. Dhunum 
A'are«, I. L. K. 9 Calc. fi3, and 
Queen-Emprest v Ahba* 

R. 25 Calc. 512. followi-il. CscstEY 
r. IlMi'Enoa (191.5) I. L K 43 Calc. 421 

Fognder, desesAdan! of : See Wakf ... 4C7 

Fraud: 5<e FonoFn* ... ... 421 

■ :5geMi>T\M .. ... 217 

Fraudulent Preference — State o/ mind 
of mak'r — 7;jte/jfio«— Receirer — 

Onus — Pronneint Insolvency Act 
(7f/o^ Jt^Or). e. 37 Tlie question 
whether there has been a fraudulent 
preference depends not upon the 
mere fact that tliere hid l«eii a 
preference but al<o on the slate of 
mind of the person wtra made it. 

It must )>c show n not only inat he 
has preferred a creditor but that he 
has frandulotilly done so It 
depend* upon wliat was inhisniind. 
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Fraudulent Preference — cone <1. 

Tor this purpose it is not true that 
thcdchtor must bo taken to have 
intended the natural consequences 
of his acts. One must find nut 
w'hnt he really did intend. Dicta 
of Lord Ilalshiiry in Sharp v. 
Jaetson, [1899] A. C. 4 19, followed. 

It Is not necessary to tlireateii 
triiiiinal proceedings to constitute 
preS'Urc. The tlirent of civil suits 
is cnduglu If it is established that 
tlic transaction was the result of 
real pressure brought to bear bj- a 
creditor on his debtor, it cannot be 
deemed os n spontaneous act. The 
onus IS on the Receiver to show - 
that it was an mitccre of n frainlu* 
lent prcferenc*. XiiirBSUiu Nath 
S vHU V. Abhotosu Ouosv, (I9l5) 

I. L. n. 43 Caut. ... ... 640 

Fraudulent Suip-esflon: 5rc SaoiioaA. 

itov ... ... ... 89 

Carniihee, deposit by: See DriOiir IM 

Co'-hT .. ... ... 269 

Sedowns : See Lash A'^risiTios ... 665 

Covernment, right of : Set .Issls&viest 973 
Craat-grandfalher’i sen’s dauthter’s 

son ! See ilivno Lwv— Sc^ci'ssio.v 1 

Cuardian of Mine*: See Ariiitbatios ... 290 

Kigh Court, jurisdiction of : See I’liiiiURY 542 

Cane al Rules and Circular 

Orde'S, Voh *, Ch. XI, r. 4S(e): See 
Vakalvivavu .. ... 884 

KIsdu law — Xlienalloi — ihennlon ly 
vndotc — Legal neceyii tg— Spiritual 
welfare of her hiishanil — I'o uka 
extent alienation />erniHif/Ie— Recital 
in a deed, by tleelf not conclume 
ecicfrnee Where a d.-eJ. hy a 
limited owner with qualified power 
of alienation, is iinpeaihed, the test 
is whether the purpo*e for wiiich 
the aheDatiun was made was proper 
or legitimate Cof/e'-tor j/aew/i- 
palam v. Cavaly I'meata 8 Moo. 

I A. 529, referred to. Xeci-nslty 
is o d> one of the phases of the test 
of proprietv. 7fiij Lulhee v. <7o* 
loot Chunder, 13 Moo I A 209, 

Sham Stfiufer Lai v. deAAai* 
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Hindu Law— Alienation— /■(»?«/{/. 
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Kwncar, I. L. R. 21 All. 7l ; L. 11. 
25 I. A. 183, Bejoy Gopal Mitlerjt 
V. Girindra Nath I. L. U. 

41 Calc 793,' referred to. Tlie 
widow iiasalniRer power oEdispoui- 
tion for religious or tliantable pur- 
poses or for purposes wlucli are 
supposed to conduce to tlie spiritual 
weltore of her hushand thnii what 
ehe possesses for purely worldly 
purposes. An cxhaii-tive cruimern-* 
tiOD of these religious or chontabtc 
purposes is neitiicr possible itor 
necessary. Cossinaut Bysack v. 
JIurrosoondry Dossfe^ 2 Morley's 
Digest 198, referred to. This being 
a qiieetiou purely of Ilitidii law, 
great care must I e taLcn iti coming 
to a ilecision upon tliat subiect in 
order to present Eogli<li Judges 
being warped by Impressions made 
upon their minds ill (Oiisequctice <>£ 
their liobitual application of DnglUh 
law* nod the nature of Kngliah deei- 
sioii to which they arc aceustoiiicd 
and to copslder in what way n 
Hindu Court of Justice would hare 
decided tho point. The true ride 
appears to be that tin re is adiatinc- 
tioti ln'tween legal ni'ceeatly for 
worldly piirporfiB on the oic hand, 
and the promotion of the spiritnat 
welfare of the dcccnacd on the otlur 
hand, and Hint, w Ithiii proper limits, 
the widow may alienate her hue- 
band’s property for ths porforin- 
ance of religions acts wliicli arc 
supposed to conduce to his spiritual 
benefit. .I/nZAcvfa v. Kullinni, 1 
JIac. Sel R<p. 62 Bam Chundcr 
Surma Gnuyayoritid, 4 Jinc. Scl. 
Rep. 147, A’articf- CUuuder v. Gout 
Hohun, 1 \V. IJ. 48, Ilvnjftl Jlam 
V. J/o/ionifd Trorit, 21 AV. R, 49, 
Jlam Kamil Singh \ Ham Kishote 
Dot. I. L. U. 22 Cnlc. bOG, CAurn- 
rnoti Sahu v. Gnjii Snfiu, I, L R, 
37 Cfllc. 1. Ilarmaiige v. Bam 
Goial, 17 C. W. K. 782, 7?ama V. 
Banga, I. L, R 8 Ma-1. 552, 
Lalhsmhiaragana v. Datu, I. R. r] 
11 Mttd. 288, yvppuluri v. Gori- 
mii/a, I. L. R. 34 lilail. 288, Puran 


Dai V. Jai Narahi, I. L. R. I All. 

482, A'l/jiurv. SebaL Bam, 1 Dor. 

405, Jogjiban v. Deoshankar, 1 Ror. 

394, Chiiiiilala v. Jussno, I Dor .55, 
referred to. A gift of a moderate 
p.»rtiOii of the property of her liiis- 
band by tlie widow with a view 
to liM spiritual bctieiit is valid 
Whether the alienation covers 'n 
reasonable portion of tbe property 
of tlie hilshand of tbe Indy is a 
question which miHt be determined 
with reference to the Lirciiiiistnnces 
of each particular clUpositioii. 

Bam Chiuder Surma v. Gunga- 
gorittd, 4 >lnc. bVI. Rep 147, 
CAurfliJiflu V. Goj>: Sahu, I, L. R. 

37 Cnlc. 1, referred to. Recitals 
in a deed are not by thcnisplves 
concinsivo evidence of their truth 
and the foots alleged should be 
proved obnn*. Bnj Lai v. Inda 
Kunnar, I. L. R. 3G All. 187, 
referred to. Knrn Lal SiNait r, 
Aaopma Misser (1915)I, L. R. 43 
C«'c. ... ... ... 574 

Hindu Law— Alienation by Widow— 

Legal nectss\tg'~Onus of proof of 
legal /leemitu ns afected by lapse 
of time-^Proo/ ofrustom of sueces~ 
sion to estate — Lmitalion~^Adverte 
possession — Bes judicata On tliis 


f III I. I, IV. JO Laic Ql page 725. 
RAVANr>lIWAR PnVsAD DlNGir V, 
CiiAKin I’RAS^D Sivcii (1915). I. L. 
R 43 Calc. 4 ■ ,,, 

Hindu Law— Eudowmsnl— A'ature object, 
custom and 7 »mi/ice of muth or 
asthttl~-Blgfit of succession as 
^fahant, custom of~irahant appoint- 
intf a married man and father of 
children in be Jf/dhaitt-— Abdication 
bv J/ahanl of hi% functions — Bight 
of his senior chela to succeed him. 
In this oppc.il the question was 
. whether tho oppellnnt who claimed 
to lie senior chela of the first res- 
pondent, the late mnhanl who had 
retired, or tlie Kccond respondent 
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Hindu law— Endowment — 

wlio claimeJ to lia% c been opjioi tilP»t 
by liim, was entitled to succeed him 
I as tlie »nrtAa>it of tbc I’atcpur nit^at 
or myith. On tliU question tbclr 


dent was a married man wlio had 
not on initiation renounced ins 
.worldly ties and tbo begetting of 
h cliildren, and Asas not an ascetic or 
fcttirayi ehtla, but aaas disqualiBol 
from holding the 'ifrice of mananl. 
As to the nature, object, custom and 
practice of aucli n religious inatitn- 
tion, Sammant^u Fandara v 
Sellapa ChtHi-,1. L. R.2 Mad. I7i.* 
was referred to. The qiieetion as to 
v-mo had the right to eucceetl to tiic 
ollice of ma/iQiit depended, according 
to lliQ welUknowti rule m India, 
not on tlie general cuHtomary law. 


1. A 405, 3futtu Ramnlinya SefU' 
patt v, Periinat/iigum I'lUai, L. U. 
1 I A. 2U0, and liaja TurmaJl 
Taba>. Kuri Vurmah Kunht KatU 
I. L. R. 1 Mad 235 ; L. R. 4 I. A. 
7C, referred to. On the qtiestion as 
to the second respondent Wing a 
married man. oa which the Courts 
below h.ad differc 1, their Lordships 
were of opinion that. thc verdict 
given by the Subordinate Judge 
who had tlie aiUantage of seeing 
and hearing tlie w ilncsses, could not 
be lightly ait asid , capccially as 
that Judge was al«o presumably 
acquainted with the manners and 
customs of the people among iihoin 
Biich a transaction was alleged to 
have occurred Tiiere were, more- 
over. no suflicieiit grounds stated 
by tlie High Court for disturbing 
that verdict. Having thrmseltei 
invesiigaltsi the facts, their Lonl- 
ships held that the rule— of attach- 
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ing weight to the opinion of the 
Judge of first instance — could not 
safely I>c departed from in the 
present 'case. Tliciiigh the deeds 
appointing the second and third 
lespondcnts to W successively 
tpa}ia>it$ were inclTectivc-thc former 
licin” not competent to hold the 
ollice, and the latter linving died, 
tlio first respondent could not, in 
their Lordships opinion, be consi- 
dered to lie still the maAanf. He 
hod abdicated all Ins functions, and 
had liiniself retired from the olTice. 
Amahaulwan not only n spiritual 
preceptor, but A trustee in respect 
of the offAaf. lie had by appoint- 
ing a married man and father of 
childfcr to the ofhee consented to a 
violation of those vows of asceti- 
cism and celibacy svliich it was liia 
duty as a trustee to maintain nnd 
protect. His abdication must there* 
fore be accepted as a fact in the 
case. A vacancy lo the ofRce had 
therefore been created which under 
the circumstances would devolve 
upon the appellant who was found 
to bo senior chela and w’as not 
alleged to bo Incompetent to be 
mchaiit Rau Rrskasu Das v. 

Asasd pAt (lOlC), I. L R. 43 
Caic. ... ... ... 707 

Hindu Law — Joint family — .^ftlal•»hara 
taie— Allegation of seyiarofi'.n hy one 
memliei rjfjoinf/am/y — LV/'rwiou 
of inUtttion to hold thart BrparaUly 
foVoved by fill for /larUtinii— 
Uneqnirocal nnd clt'irlii erjircmed 
tnlention — ‘‘ Se/>aratiuii ” at dulmet 
from '' dii'inon of eharei of j>ro- 
perty." In tliis case tlictr Lord- 
ships of till: JudicinI Cmnmitteo 
held, on tlic facts, that tlie comiuct 
of the pldiiitiff, a member of ft joint 
Hindu family governed by tlio 
Mitaksliora law, in indicating by a 
notice in o regi-iterod letter liis 
mteutiOD to separate lumsclf and 
enjoy his share in soxeralty, coupled 
with a suit for partition wsn 
as •‘nneqiiucwal ” and “ cirarly 
expreaaed " ttn ititenlion si could !■> 
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Hindu Law— Joint family— con/ /, 

made, and that it amounted to a 
separaiinn with o’l its legal conse- 
quences. The rule of law applicahla 
to cases of separation from the joint 
iindivi led family laid down In Suraj 
A^arai'n v. Iqbal Narairt, i. L R. 35 
All. 80 ; L 11 40 I. A. 40, followed. 
Nowhere in the Mitaksiiara is it 
stated tiiat agreement hetwecn all 
the coparceners is esaentiol tn the 
disruption of the joint status, or 
that the severance of rights can 
only be brought about by the actual 
division and distribution of tbe 
property held jointly. On the other 
hand, numerous authorities ou the 
subject leave no room for doubt 
tliat “separation,’' whicli means tiie 
severance of tbe status of jolntness. 
is a matter of individual voluioo. 
Separation from the joint famUy 
involving the severance of the joint 
status BO far as the separating 
member is concerned with all the 
legal conseqiiontos rciulting there* 
from. Is quite distinct from the dt 
/aeto division into specida sli-irc^of 
the property held until ther. jointly. 

One is a matter of individual deci- 
sion, the desiie on the part of any 
one memhef to sever hiinielf from 
the joint family and to enjoy the 
hitherto undefined or u ispecified 
share separately from the others 
. without being subject to the obliga- 
tions vviiicli arise from the joint 
status ; whilst the otiier is the 
natural resultant from his decisiou, 
the diriiion and sep.iration of his 
share, which may bo a'rived at 
either by private agreement among 
tho parties, or on failuie of tliat by 
the intervention of tlie Court. Once 
the decision has been unoquivoc.iljy 
c^pre?«eil and cl-.arly i itimated to 
bii co-sharers, his right to oLtain 
and ponesa the share to which he 
admittedly has a title is tinimpeach. 
able : neither tao co-sltnrers cm 
'que-iliori it. nor can tbe Court 
examine liii consc'piico to find out 
whetber Ins reasons for M.-parution 
were will foitndcl orsiiiTieiet.t . tlu 
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Court has simply to give effect to 
Ilia right to have Ids siiare allocated 
separately from tlie others. Jfa'lho 
Parshad Y.2rehrban Singh' h L U. 

18 Calc. 157 ; L. H. 17 I. A. 194, 

Deo Buntte Koir v Dicttr/.analfi, 

10 \V. It 273, Appoeier v Ilaiaa 
Subha jliyan. II .Moo. I. A. 75, 

Joy Narayan Gir* v. (7ms?i C’Aunder 
2lvti, I. f.. It. 4 Calc. 434 ; L. It 5 
I. A 223, and Vato Koer v. Bow- 
shun Stn/h, 8 \V- It. 82, referred to. 

GiBUA UaI V. SADtSnlVDHU.VDIItAJ 
(1916).I. L It. 43lalc. ... J031 

Hindu Law— Partition— 

Joint Family — Karta — Form of 
account to be dtreelcd agimtt the 
karta on aparlillo’t. In unordinary 
suit for partition of joint family 
propcity, in tire absence of fraud 
or other improper conduct, tho only 
account the larta is liable for ti as 
to the csiiting state of tlie property 
divisible, aod ths enquiry directed 
by theCouri must be in the mautiec 
usually adopted to discover what in 
fact the propjrty now condstsof. 
Chkclun Lall S/z/gh v. Pom-art 
Chmder Singh, 9 W. R. 483, 
Konerrav v. ffnrrao, L t,. R 6 
Bom. 589, Raja Setrucherla Rama- 
hhadra v. Raja iSe/rucAerfo T'lro- 
Ikadra ’'Hjyanarayana, I L. R. 22 
Mad 470 ; L It 26 I A. 167, 
Naroyan bin Babnjt v. Fulhaji 
. /^«ryaji dfar/radi, 1. L. R 2»Bom. 

201, ftalalriAina Iyer v. 

$amx /«er. I. L- R. 32 Mad. 271. 
and Shookmoy Cfiawdro J}as v. 
Jlf»«oh.»rri Dcisii, I. L. R. 11 Calc. 

681; L. R. 12 I. A 103, referred 
to. Obhoy ChmdraRoy Chcitc'lhry 
V. Pearee Mohun Gooho, 13 \V. R 
(F. B ) 75 ; 5 B. L. It. 347, and 
I Damofardaj JfartellaZ v. XJltamrant 

ilanekUil, 1. L. R. 17 Bom. 271. 
j explained. Paumssiiwar Dctde ti. 

I Gobino Dude tl91o) I, L. It. 43 

: Calc. ... ... 459 

I ^ Right to parti. . 

I tion—Pttrl!Un» behrefn co ‘iicatrx~ 

I Retereianary infrest^AdmuiUlra. 
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RAor. 


lor't poirtr to tran«/rr proptrt;/— 
Permantnl Uai^t— Prostate and 
Adminiitration .4c{ (T <*/ /SS/) 
(. 90. \VIicr« plaintiffs in nriiit for 
partition weris in joint pOKOssionof 
certain property with the tlefcnil- 
ants n* co «!iarcr« Under leasot 
"Inch purporteil to bo permanent 
leases granted to them uii'lcr an 
arraiigeincnt sauctiancil by tbc 
< Court, and wbero the only person at 
the time of the suit interested in 
challenging the pI.iiiitifTs right was 
a party to the Hiiit and did not 
contest the suit ; — Hell, that the 
plaintiffs were entith-d to partition 
ond th" fact that the partition woiiM 
have to he set aside if the rover* 
Bioner on coining into powussiou of 
the propertj fuccooded in a anit for 
setting aside the lo-isos, was not 
sufficient ground for refusing thv 
plaintiffs the right to partition. 
Sandor v Parhati, I. L. R. 12 All. 
51 ; L n IG 1 A 18G, and Dkay- 
irat Sahal v Uipm Dthari .Ifitfrr, 
1. L. 11 37 Calo 918 , L U. 37. 
I. A 198, followed Sxlimoli.aii 
». PnOOniT tlHASDIlA hEt [19101. 
1 L. U 43 Calc, ... 

Hindu law— Strldhan~//i;»«f//aac — 

Ftmale hurt Stridhaii inherited 
by female heirs does not bec.ims 
tiio latter's ttridhan. The female 
lieirs take only a Hindu womaii’e 
estate in the property Sheo 
Shankar Lai v. Debt Saliat, 1. 1, It, 
25 All. 468 . L. It. 30 I. A. 202, 
Prani-tifen Laha v 
Darire, 1. L U “i Cale. 222 ar*sl 
Hurt Do’fa' Sioijh Garmana v 
Gri$h Ch’inder Mukfrjee, I L R. 
17 Calc. 911. referred tn. JouENliBA 
CiiAvpnv Baseufe c Puavi 
U.il-ats Mookebife (1915) 1 L R 
43 Calc ... 


Ills 


64 


— .l/itaZ»^aro tureft- 

tion — .tfejifioa — Pightt of wlopUd 
ton-— Competition beheetn adopted 
ton and ntl'iral ton of e-j-rir<r— 
Sapiudo*— iinturut ton, if 
"ion‘'—TerU. conilrHelion of—- 
ilitaLthara, Ch II. t XI,]>orjt.9, 


Hindu law — Strldhan — concld. 

It, S 5 — '* tiitaiiitiy 

of— Mann, Ch. /A, rerte ISS— 
l*bj'/rtrfl/ilyrt Ch, II, tenet II 7 , 
t 4 S. S, a iliinlii .governed l>y tlio 
MitaVsh.ara school of Hindu Law, 
tnArried four wives lo succeasion. 
lo conjiinctirn with bis first wife, 
nn bo bad no issue, he ndop- 
tM a son H. lly bis second wife. 
S bad A son O I>orii to bim. 8 pre* 
(Jcccasiil his fourth wifo 31 , having 
had no if*iic by lier. il died intes- 
tate. On a suit brougbt by 11 : — 
Belli, Hint botb II and 0 were 
entitled to succeed to M’k ilridhait 
property ns «a)iin-iaf of S, and in 
the olisenec of i.ny express text 
cuttsiUng the rights of the ailopted 
son i» tJio rirciimstanccs of tho 
present case, 'll wns entitled to 
share eqinlly with 0 on the general 
principle that tlie adopted son 
occuoi->s the a.sine position as a 
natural son and Ids rights are in 
every respect similar to those of a 
natural bon. Joj/Kit'nre Choto 
dhnry v. Po’iehoo Ualoo, 4 C. L. U. 
312 , Pndmalumari Debt v Courtof 
iranls. I L U. 8 Calc. 500 , L. l\. 
8 1 . A. * 229 , followed. Xaghidat 
Dfioyr'an'/ait v. Bachoo /luriitifn- 
dat, I L. H. 40 Rom. 270 , referred 
to The expression “ without iisue” 
ill Mitakalmra, Ch. II, section XI, 
para 9 , must l>e construed m its 
ordinary sc.i-'e, nnd M must be 
deem'd to have died “without 
issie.” Onfere ' Whether Mnnu, 
Ch. IX, verse 163 has any refer- 
cnco to ipientions of inheritance 
AsnajHjrrM A’acAiar v. Porlea, I. L. 
R. 23 Mad 1 , Wnmacharya v. 
Ratnnchar'ia, I L. R 33 Rom. 452 , 
referred to Per HooeEBJEE J A. 
spceiil text forming an exception 
tn a general text should l>c cons- 
trued Rtrii.tly and applied only to 
cases fulling clesriy within it. 
Gangn v. Chandrabhagahai, I. L. R 
32 Itom. 275 , and Aiiandt v Han 
I Suta 1 . f. U 33 Rom 404 . leTerreJ 
I to. OAsnAniiAH Rooia e Hiba Lal 
I Booua ( 1916 ) I L. n 43 Cnlc 
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Hindu Law — Succession — Da>iahhaga 

School — Whether greal-grand- 

father's son't daughter's n.n or 
maternal uncle j)rfferenlial heir — 

Store liensH. In a Dayabiiaga 
family tbe great-grandfatiier's soii’b 
daugiiter's son is enhtleil to succeed 
as heir iu preference to the mater, 
ral uncle. A’ai'asA Chandra Adhi- 
kari V. Karima Nath Choiodhty, 

18 C. W. N- 477, followed. The 
principle of spiritual benefit logonl- 
ing too succession in a Dayabnagfi 
family laid down by tiio Full Bencn 
in Gooroo Gohmd Shaha'a Case, 13 
W. It (F B.)49; 5 B. L It. 15, 
cannot be quednued now. KuoAS 
Nath Bavekjee r. IIari Das Gkose 
(1915) I. D. It. 43 Caic. ... 1 

Hindu Law — Will— Conatrucliwi o/mll — 
Contingent hegutet in /uturo oj 
xehole eatnt'Sncceuion Act (X o/ 

2865). «. 107, lll—Ecent rm 
ocrurmiff of lehick diAribulion mw 
* to takepla e, ageeijied in icil/.— The 
will of a llindii re-ildeiil in Calcutta 
and subject to tlie Dayabiiaga 
School oflau, wiio died on lOtb 
November l'i07, stated, “I appoint 
jny wife Pontoshini Pasi to bo the 
solo executrix of this my will. I 
hereby aiithurisc iny tatd wife to 
adopt ilatlaka jmtra. In case of 
dentil of an adopted eon my said 
wife siiall adopt i>uc after anotlicr 
fiio sons III succession. If my said 
wife dies witliniit adopting a son, 
orifsiith adopted son predweases 
her without l<-a%ing any male issue, 
in sucli C.i«e my estate aftei tlie 
deatii «f my said wife sliail pass to 
tlie BOim of my siiiter Bciiodiui Dasi 
wiio may bo living nt the time of 
my deatii.” Two sons of ids sister 
were* living nt tbc death of tiie 
testator. On liis death ids widow 
as executrix duly obtained proliate 
of tiie will; and in August 1909, in 
purnuance of the autiioriiy given 
iior by ber detcased bii'diand, she 
odoptvd a son wlio, liowiver, died 
on lOtii Jinrcli 1910, an infant un. 
married and leaving no male issue ; 
and n few days -afterwards the 
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widow herself died. In a suit by 
the adoptive motlier of tlie testator, 
now represented liy tiie appellants, 
against tlie two sous (tlie piesent 
resiwndents) of Ids sister, for a 
declaration that io the events that 
had h.-ippeiied the deMso to them 
bad failed, and tliat tlie testator’s 
estate had devolved on hei. Held, 
on tiie construction of the will 
(allifn-ing the decidons of the 
Courts in India), that on the death 
of tiie testator the widow took an 
interest in the estate winch by 
viitue of the probate was not 
desested on her adoption of a son 
to her husband, and on her deatli 
tlie executory bequest to the sons 
of tlie testator’s Fist.>r took effect 
Olid ^ the estate paB-ed to them. 

Section 111 of the Succession Act 
(X of l8l)5) was not applicable 
because tlio event on the occurrence 
of wbicli tlie diRlrlbutloii was lo 
take place was distinctly inentinned 
as, in the words of the willy ” tlie 
death of my wife,” and the gift to 
the testator’s iiepiiews was there* 
fore not affected by tnat section. 
BHUrEN'DllA KniSHSA GlIPSE V. 

^ANAnE.snRc Nath Dbv, ( 1915 ) 

1. L. K. 43 Calc. ... 433 

Home Coaranlee : SeeCo'CiftACT ... 77 

Identity, proof of: See Sfcobity for 

GOOD BEHAV lOUR ... 1128 

Immoveable Property: Sre t3Ai.E ... 799 
Incorporated Company: See Salk ... 790 

Incumbrance ; See Sale for Arbkars 

OF llEVEHOR ... 779 

Abiolute sale—Uine.jtster. 

ed purchaser 0 / portion of paint 
tenure, »» lerest a/, xehelher an hicum- 
branee — Bengal Tenancy Act 
{VIII of 1S8S), SB 161, 161— 

Ciccl Procedure Code {Act V of 

/90.S) 8 98 Per . Jenkins C.J. and 
N. R. Chatterjea J. (Mulhck J. 
dissenting) The interest of an 
unregistered purcliaser of a portion 
of a patni tenure is not an “ incum- 
brance" witliin the meaning of s. 
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IncDRibrinei — ejnetif. 

161 of tlio Iknjjfil Tenancy Act. 

(Jhnnnra .^ailoi v. iiaUi Vrotemna I 

CAi(ct<r6u»i/, I. Ij U . -3 Calc. ' 

251, di»tin}:uislR-d A ptircliaacr of 
a tenure at n t^ale licM in osecnttoii 
of a rent decree ia not llicrcforc 
required to annul iucli an intercut 
(i of an iinregialered purclia<er 
of a portion of a patni) under tlio 
pruTlaioua of a 1C7 in order to ^ct 
a clear title. .Xgdl'L Haiiuas 
C nowDurni r. AitsiACAit Hauuan 
( 1915)1. L It. 43 Calc. ... 558 

Inheritance: Set Hikdu Law — S tni- 

DUA'l ... ... ... C4 

Inquiry, delegation of : See SenGTY ... 1024 

Insolvency— .Winor — Zn/ant, wAetArr can 
Ae arfjudiealerf an inioirent An 
infant cannot be adjudicated an im. 
solvent under any circumstances. 

Ex parte Jbnee, L H. 18 Cli. D. 

109, followed. SifALPntSAO asp 
" OTHERS, Rt (1910) I. L R. 43 

Calc. ... ... ... 1157 

' Security /or Coiis — Appeal— 
iZuriedietion— i'reeirfe/icy Toirne /n* 
toUtney Ael{tII of 1900) t « (?) 

(A)— Civ»/ Pfoetdiire Code (Act V 
of i0OS)u. 117, island 0. XU, 
r, 10 — Vraftiee, On an application 
to tlic Court of Appeal for security 
for costs in an appeal from an 
order of a Judge in i .solvency — • 

Held, that the Court has jnrisdic* 
tinii to entertain the application 
under e 117 and O. XLl, r. 10 of 
the Code of Civil Procedure, lead 
with 8. 8 (2) (A) of the Presidency 
Towns Insolvency Act. Seiha 
Ayyar\.Xagarathna Lata, I. L. R. 

27 Mad. 121, not followed. 

Lakuipriya Dasi V. Haikisuori 


Dasi (1915) I. L. R. 43 Calc. ... 243 

Intention: See Fradclest PREfEREscR 640 

■ See Security to keep the 

FEACR ... ... ... C71 

■ , evidence of : See Fouoebt 783 

, neoesslty of : S^e SEc.tRiTr 

'rORGOon DEIUVIOOR ... ... 691 
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Intention of Founder: See MAiiOMmAS 

Law— E si>o«Mr.NT ... ... 1085 

Interest: See Devosttrauve Lfcaci 201 

: S'e Will ... ... 201 

■ Poietr of Court to yrant retie', 
ifAere inlerett uneouteiona le— 
C/e<filor, nhen Ai* impnijitr act or- 
omisiioit f/efav* j>ayv\e»t of debt. 

Wlictc delay in tlic paAUiciit of 
the principal debt is cnuscil bysoinM 
improper act or omission of the 
cn^itors, the accrual of interest will 
be suspended during sucli i<eriod ns 
tlic dthtor IS so prcieiitcd. 
Kdtearilt v. Warden, I App. Cns. 
28l,d/rrryv. Z^yrei, 1, Eden. 1. 
J/ar/AoroiiyA v. Strong, 4 Drowu 
P. C. .539, Cameron v. Smith, 2 II. & 

Aid. 305, j3an;i v. DaUel. Moo. & 

M. 228, Anierton v. Arroietmith, 2 
P. & D 408, Laing v, btone, 2 Mau. 

& Ry. 561 ; ilon & M. 229, 
London, CAolAam and Dover Rad- 
tray Company v. SoK^A-Eailem 
Rathcay, [1891] 1 Cli. 120, and 
IFeAtler v. DrtUih Empire Mutual 
Life Atfuranee Co , Oh. D, 1C9, 
relerrcd to. A Court is competent 
to grant relief whero the rate uf 
interest appears to the Court to bo 
of a penal character, that is, so un* 
conscionablo and extravagant that 
DO Court sliould allow it Khaga 
ram Pas V Ramtankar Dat,\.lj, 11. 

42 Calc. 6.52, Abdul siajfed v. 
Khirode CAnnrfra Pal, I. L It. 42 
Calc 690. Roidrany v. Ranga 
liehari Sen,22 C. L. J. 311. 20 
C. W. N. 408, referred to Oopr.sil- 
WAR Saha r Jadav Ciianpha 
Chakda (1915) I. L U 43 Calc. 632 
Internment, object of: See Alien 

Enemy, SUIT AUAi-ssT ... IHO 

Interrogetorlei — Sftlhod of adnwntlra. 

Uon — Diirtoiure ofa»$eti by affutavil 
•« probate proeeedingi, hoio ohialned 
— Civil Procedure Code (rift I* «f 
J90S) 0. XI, r. 2.—ProbHe and 



xxiv 


GENCRAL INDEX. 


Page. 

Interrogatories— concW. 

Act). Umler tliat ^r<Ier there are 
only two methoilB of ihscovery, one 
by iiiteriogatories and the otiicr by 
an order directing diwcovery of 
documents in the possession or 
po«cr of the other side. An 
nlTidavit of assets actually receiT- 
od can, therefore, te obtained in 
probate prcecdings by interroga- 
tories only. Under rule *2 of Order 
XI, in India as In England, the 
Judge has not any power to i-ettle 
iiitcrrogatiirles, but he can only 
decide what should be administered. 

The dicta in English cases with 
regard to the more OTlensive powers 
of Courts i • Tnatters of probate, 
seem to imply that tho strictest 
relevancy may not be requife<l »n 
inter rogatories tberoin Anilabala 
Da’S! f. IUjbsdranatu Dalai, 


(1915) I. L. R. -13 Calc. ... 300 

Investigation : See Valcatio.s of Scit 225 
Istemrari Moharari: See Lease ... 332 

Jail Register, extract from: See 

SECOAITV FOR GOOD OEUAMVOR ... 1128 

Jajnavalhya, Ch. II, Vers. 117, 145: See 

UtNDO Law— SiitiDtlAV ... 944 

Joinder of Cases — Offences cyainet 

'different persons bij the same accus- 


ed — Legaltlp off joint (rial — Crimi- 
nal Procedure Code {Act V of 1803} 
s, 234 — Practice. Section 231 of 
the Criminal Procedure Code is not 
limited tu the case of ofTences com- 


9 Calc. 371, and Sri ijhagican Singh 
V. Emperor, 13 C. IV. N, 507, 
followed. Empress v. ifurrari, 
I. L. n. 4 All. 147, ATanda A'amar 
Sircar v. Emperor, 11 C. W. N. 
1128, All Slahatntd V, £»7ijieror, 
13 C. W. N. 418, dissented from, 
(lueen.^mprew s. Juala Prasad, 
I. L. R 7 All. 171, referred to. At 
the eamo time the powers under the 
section should be used with great 
core and caution 'where tliero are 
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different coinplunants. Sddeuab 
Anin V. EMrKuon‘(lSl5) I. L. R. 

43 Calc. ... ... ... 13 

Joint Estate — Pmate jKirlilion — £n- 
eumhraaee bg co-sharer — Holding 
in severally — Tenancy in common — 
J^rlilion by Collector, effect of— 


ment of plaintiff's ease and adoption 
by him of defendant's. Section 99 
of Beng Act \' of 1897 applies 
only where the hands are held 
jointly by the proprietors and not in 
severalty in pursuance of a private 
arrangement between the parties. 
Hrtduy Nath v. Mohobutnessa, 

I. L. R. 20 Calc., 285, Aimanatldi 
Pofrjv. Nalin Chandra Gope, 11 
C L. J. .95, Syed Aldul Idlif v. 
Amanaddi Patirari, 16 C. W. N. 426, 
followed. Joy Sanlari Gupta v, 
Bharat Chandia Bardhan, I. L. 

II. . 26 Calc. 434, distiuguished. 
Where a tectiem of an Act (here s. 
128 of Beng. Act VIII of 1870) 
which Jias received a ludionl con- 
struction {Uritloy \atk v. Uoho. 
5t(fne«sa] is re-enacted in the sarne 
words, such re-enactment [liere s. 
99 of Beng. Act V of 1897] must 
be treated as a legislative recogni- 
tion of that construction: Slansell 
V. Regina, 8 E, & B. 54, Ex parte 
Campbell, L. R, 5 Ch. App. 703, 
followed. When on a partition by 
the Collector, nny^land of an un- 
divided joint estate, which liad been 
encumbered by any co-sliare, is 
allotted to another co-sharer, the 
latter takes it free frona the encum- 
brance BO created. Byjnath v. 
Ramoodeen, L. R. 1 I. A. 106, 
■followeil. Tho decision iu Sheikh 
Ahmedoolah v. Sheikh Ashraf 
Hossem, 13 W. R. 447, [where the 
lands wero held in severaltij] which 
-Was followed in Hridoy Nath v. 
ilohobutnessa, I. L. R. 20 Calc. 
285, IS not, as is as-umed in Joy 
Sahkari Gupta v. Bharat Chandra 
Bardhan, I. L. R. 2C Calc. 434, 
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Jncoii«i->fent with, and has not con- 
Boqueiitly Ken ovcrnileJ in effect 
by the decision of tlic hidiual Com- 
mittee in Bi/j'iath \. Ramoodetn. 

L. U. 1 1. A 106 [svliere the lands 
were iiold in common tenancy], 
Dyjnath v. RamoodttHy L It. 1 I. A. 

10b, \'(nJ,atiirama v, ,£r*umia, 

I. L. It 33 Mad 42D, SheUh Aura 
V DaHtintanaih Roy,' 2] C.h. J. 

596, Brojo Aat% Sahaw Diiitth 
Chandra NeoQt, 2\ C. L. J. 699, 
Tankanta v. Ithur Chan/lra, 21 
C. L. J. C03, Joy ^nfart Giipla v. 
Bharat Chandra 1 L. It. 

26 Calc. 434, (hstingnisheJ as cases 
where land was lield in common 
tenancy. A plaintiff cannot be 
allowed to abandon his own ca«e, 
adopt tiiat of tho defendant and 
claim relief on that footing. 
Shtbtritlo Strear v, Abdul haltmt 
L L. H. 5 Calc C02, Raiodoyal v. 
Junmtnjoy, I. L. It 14 Calc. ?9l, 
Dalmuknnd K'turdat v Dhayiean- 
da» Kuarda$, 15 Ooin L. H. 200, 
followed. Dut that doca not 
prevent the defendant from con. 
tending that'eveu on the facta found 
the plaintifi'a claim [here for eject- 
ment] cannot be auataincd. 
Kaoehora Mohan Roi v. PtARi 
3IOHAX Saha, (1915) I L R 43 


Calc. ... ... ... 103 

Joint Family: Ste Hindu Law — Parti- 
tion ... ... 459 

Joint immoveable Property, partition 

of : 5re Besamidaii ... ... 504 

Joint Trial: Ste Joinder of Cases ... 13 

Judtment-deitcr See Dcrcsir is 

CODBT ... ... ... 100 

examination of; See 

Practice ... ... 285 

, payment by, ae ' 

Inte'est: See Execution cf 

Decbef ... ... ... 207 

Judgment of a Slntls Judfe: See 

l.trrrrs Patent Aiteal ... 90 

Judicial Commietlener See JiRispic- 

tion .. ... ... |36 


Paje. 

Jndieiat^ProceedinS, ata^e in a : Sie 

Sasciios ron rBosEcuTiov ... 597 

Jariadlelion: Sec Insolvency ... 243 

: See IlEi IVOR ... 903 

— ; Stay OF Sltt ... 144 


■ — 6'Aofa A*flg/«r Tenancy i4e< 

(Deny. VJ o/ lOOS) $t. S7, 2S8, 2G4 
— Itetenue 0£\<ei — Judicial Coni’ 
mierioner— potter to 
appoint the officer to hear appeal*. 

— Section 87 t'f tlie Chnta Nagpur 
Tcnaiicj Act provides for ft suit 
before a Revenue Officer ai.d for on 
appeal in tho prescribed manner to 
the preacnlKd officer from dcci- 
sious passed under sub-section (/) 
that u ft decision on nny other 
matter oot referred to in clauses 
(a)to{c). The rules mmle by the 
Government provide that suits 
under seclion 87 of the Act shall be 
tricil m all respects as su'ts between 
Che parties. Section 264 (vni) of 
the Act gives the Government 
power to prescribe the olHoer to 
near appeals, and the Judicial Com- 
missioner is tlie prescribed officer 
under the rules Tho provisions 
for appeal appear to havo been 
overlooked in section 258 and it 
most, Ibereforc, bo understood that 
the special Appellate Court in 
Revenue Cases, in dcciJiag a 
di«putc under this Act, performs 
the functions of n Revenue Oihccr. 
Gakesh Narvin Sviii Deo v. 

I'rotaf Udai Nath Sahi Deo 
(19|5) 1 L. n 43 Calc ... 13& 

* • Court of limited ;,eeun»ary 

juriedielion—J/etne profit amoiini- 
my to fit. 60,000, antecrrfrnt to 
•ai( and pendente lilt, tehelher can be 
tneettiyaied by ^untif— Civil Rroee- 
dure Code lAet XIV of ISS2), ti 
50. 211, 2l2-~Cieil Courts Act 
{Xll'f iS«r). It 7, el. (I), IS 

When a pi iintiffinstitutci Ins suit 

f»r pi>s-es*i"n flnd ines, e profits 
antecedent to the suit in a Court of 
limited pecuniary jiiri«dittion. he 
may l« rightly di-eiQo'l to liivo 
Iimitvd liis claim to the maxiraum 
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atnojiil for which that Court can 
entertain a auit. In fact in snch 
a case i£ tlie plaindS Bubsequentlj 
put forward a claim in orcosa of 
the jurisdiction of ihe Court, Ke 
may be jmtiy required to remit 
t!i3 otcess beciuso he had witli Ids 
eyes open brought his suit deli- 
berately in a Court of limited 
pecuniary jurisdiction. Gulap 
Singh V. Indra Kumir Saira, 13 
C. W. N. 493 ; 9 0 L. J. 367, 
followed. Snidt shall Dass v. 
Mampershad, 7 All. L. J. 11. 963, 
dissented from. But mesne profits 
antecedent to the suit and insane 
pTO&ti pendente Zde stand on Tcry 
difierent grounds. A Muosif 
cannot entertain an application for 
investigation of mesne profits 
pendente Zil« when tlie claim wa-s 
laid over 111 GO, 000 The proper 
course to follow was to direct tho 
return of the pUint in sc far as it 
embodied a prayer for aisessmcnt of 
mesne p*ofits from tho institution 
of the suit to the date of delivery 
of possession for prcsoutaticn to 
the Court uf competent pocuoiary 
jurisdiction, i.e,, tliC Court of the 
Subordlnati! .Judge. liamesioar 
J/a7t<on v. Dilu jfahtoH, I. L. U. 

21 Calc &50, distinguished 
BnOPESDRA SaUAR CuAKBAVARTY 
V. PCBVA Chasdra Bose, (19I0) 

I. L. B. 43 Calc. ... ... C50 

— 8f Maiistrate; See Fame 

IKFORMATIOS ... ... 173 

. • — : See Secu- 

BIT7 FOB GOOD DBfIAVIOUR ... 153 

Karla ! See Hindu Law — Partitios ... 459 

Kaai, diicration of : See JIaiiomedam 

Law — Endowment ... ... 1085 

LakheraJ : See AssESSMf.NT ... 973 

Land Acquisition— Gof'iiMs usel as 
servants restdenee ic7iel/i«r part o' 
houte or liHilding—.icpiisilion of 
siicTi godoien alone, leqilthj of— 

Land AeqaUiUon Act {[ of 1191), 
s$. 49 (/) SI — Practice — Appeal. 
OoJowns iiccosiary at retidencc 


Land Acquisition— coneZd. 

for servants are part and parcel of 
a building [within tbe meaning of 
8. 49 (Z) of Laud Acquisition Actj 


god.^wns would thus be an acquisi- 
tion of a part of a liousc contrary 
to the provisions of the Act. It has 
never been doubted tliat an appeal 
would lie in the case of sucti an 
order under that section. Ilasun 
i[olla V. I'astruddm, I. L. R 39 
Calc. 393, distinguished. Dal- 
CQAXD SiNoni r. Secretary of 
State for India (1916) I. L. R 
43 Calc. 

Land Acquisition Aet(i of 1894), ss. 49 
(1), 54: See Land AcQuibtTioN ,,, 


53 . 

See Bstords, foweb to call fob 


landlord and Tenant— .Von-lra;M/er- 

a6le oceupmcii holding — Oecupaney 
holder transferring part of his hold- 
ing loilhout the knoicUdge or coneenl 
of the landlord— Transfer, validity of 
— Z'Jca-payment of rent by tenant- 
Dnclauner—Suit 6y landlord for 
khas possession of the trane/eried 
portion. Tiie holder of a non- 
traiisferable occup.incy liuldiag has 
DO power to create by transfer a 
title good against hu landlord. 
Where a tenant transferred by a 
deed of sale a portion of his noii- 
transfprable occupancy holdiog 
without his landlord’s knowledge 
or consent and suhsequently refus- 
ed to pay the rent of the transferred 
portion to the landlords on the 
gr mod that it w.as sold and relin- 
quished in favour of tlie purchaser, 
paying rent only for the portion of 
the holding which remaine 1 in hia 
iraiscssion, nn<l where such appor- 
tionment of tlie rent was accepted 
by llio landlords : Held, that 
such an act on the part of the 
tenant^ amounted to a disclaimer 
.to all right, title and intere'it to the 
traaifcrrcd part.,aiid that the part 
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665 

665 

239 
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traiisferreJ w as at the diapoaal of 
the landlords, unless any third 
person could make p'lt a pood title 
to possession as opaiiiat them. 

Kdnja Kishore pALCaowDHBY r. 
llAWA SUSDARl DA3EE (1915) 

I. L. R. 43 CjIc. ... • ... 878 

- —-’‘Pnrehan of 

raiyats’ inieTtii hy tole Landlord- 
Occupancy h'oldmy and occupancy 
fiqht — Tran^ftrabilttij — Meryer— 
17«rfer.ra»vat — A’o<ic« to quit— 
Ejectineni — Denyal Tenanry Act 
(]’/// of IS3S) ai amended by 
JJeiigat vlc< / of 1907, $i. 2'2, el. 
ls)49,85and 167. The raiyart 
of certain lands in dispute ewuted 
a mortgapu of their lands and put 
the mortcagee lu possession. Sub- 
sequently the mortgagee settleil the 
lands with under-raivutr. Tne 
superior landlord then brought a 
suit for rent against his ralyaU and 
purchased the holding at a sale Cor 
arrcais of rent. Thereafter, the 
landlord sold the permanent raiyaC* 
to one Meajan, svlio, after having 
taken a lease from the landlord and 
after having reJeeined the mort- 
gage, sold the same to the present 
plaintifis. Tlie pliuntiils, thereupon, 

Lrouglit a su't to eject the onder- 
raiyatt, HtUl, ttiat the occapattcy 
still continued to exist after tlte 
purchase by the landlord. Afthtl 
Chandra Biiwae v Hatan Al* 
Sadagar, 19C. W- N 24C, followed. 
i7rM, also, that the landlord was 
able to transfer the liolding to 
Meajan. through whom It came to 
the plaintiffs. 77<fd, also, that tho 
under-raiyatii'ontinucd to be iiuder- 
raii/afi and wrre^uly served with 
notice to quit and must be ejected. 

YAKvn .\u r. Meajav ( 1915) 

1. L. n 43 Calc. ... ... ICl 

Lawful LpprehentioH, reaistance t»: 

See REsa’E from Lawfcl 

CrsTonv ... ... ... UCl 

Jttemrari molarart,” meaning 
of the erprettion. lexicographtcal 
and rvtfoniary— TVnurr, perpvtBify 


of — TF^at covenants nnrf eircin 
stances favour the theory of 
ty — Meaning of words i« n docu- 
xchelher a queslton of fact or 
late — liiyhts of parties to n contract 
hate governed. The expreadon 
“ isfemruri molnrari " does not ]>er 
se convey, citlicr lexicographically 
or by way of custom, nil estate of 
inheritance ; hut an Utemrari 
n >iarari patla, notwithstanding 
the absence of words indicative of 
Iterilnbiijty, such as tn farzatulan, 
naslnn bad nnslan or a/>ai(/ad, 
may indicate a perpetual grant, if 
the other terms of tho instrnmont, 
the circumstances under which it 
was made or the Riibseqiteot 
conduct of ths parties, show hucIj 
ani.itention with, etrlainty. 
Clauses in a leaie whicli impose a 
restraint on transfer or ciitttng 
down of fruit-hearing or Income- 
yielding trees b) tlie lessee are not 
consistent witli tlie theory of a 
perpetual lease. Clauses whloli 
throw the cost of iinprovemeot on 
the lessee indicate some measure of 
coutinuity, but not necessarily per- 
petuity A lease in favour of two 
persons points to tiic conclusion 
that, tliougii some measure of 
continuity was deRired, perpetuity 
was not intended. A substantial 
premium fora lease is one of the 
surest indications of a permancot 
grant Pershad Singh v. 

liamnaram Smgh, I. L. It. 12 Calc. 
J27;L. R. 121 A, 205, aaslysed 
and followed Tiilshinaram Saha 
T. Baboo Jfodnarain SmyA. (16481 
S. D, A. 752 , 10 I D. (0 S ) 532. 
Ameeroonnitsa Begum v. ffelrtarain 
Singh. (1853) S. D A. C48. The 
Oovernment of Bengal A'oifaft 
Jafur Uoiie-n, 5 Moo I. h. 407, 
Sanbur Singh v Raja Mahenler- 
BOrsm Smy.(lfiCOl S D A. 577, 
Jlaja Ai'/unond Singh Zlj^arfur v. 
Thahtr Munonnjun SingK 13 
D. L. R. 124 , L II Sup. voL 181, 
Sheo Perthoil Singh r Kally 
Ban Singh, I. L. It 5 Calc. 543. 
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Bilasmnni Dasi v. Baja She^ptrsad 
SmgJt, 1. 1>. R. 8 Calc. CG4 ; L. R. 
9 I. A. 33, Beni Ptr$had Koiri v 
Diidhnath Bov, I. L. P«. 27 Calc. 
15C : L. R. 2G I. A. 216. 

Bindh TJpadhya v. Mohan B'lkram 
SAa/(, 1. L. R. 30 Calc. 20, ^arsinyh 


Bajah Lelanund Singh, i W. R 84 
Telait JIanoraj Sing v. Baja 
Lilanand Sing, 2 B. L. R. A. C. 
125n, Bajah Ltlanund Singh v. 
Thaioor Monorunjun Singh. 5 
^V. R. 101, LoIAu A'oirar v. Bov 
llari Krithna Singh, 3 D. L. R. A. C. 
22C ; 12 W. R. 3, ai <3 Karunakar 


raeaniu^ o£ worJs in a document 
is a question of fact, tI,ou;;li tlie 
effect of words f« s question of law. 
Chatenay r. BratiUan Submarine 
Telegraph Compniy, [1801] 1 

Q. B_. 79. followed Tlie riglits of 
parties to n contract are to be 
judged liy tliat laAv by which they 
may justly be presumed to have 
bound tbcR]«elTcs Lloyd v. 
£f uitert, 6 B. & S. 100 • 122 E. R. 
1134, and AMiil Aziz Khan v. 
Appayaeani yatelrr, 1. L R. 27 
Mad. 131 ; L. R. 3l I. A. 1, follow- 
cd. Where a lease is in favour of 
two persons nn<l the ]en«e wcnld 
not terminate till the death of the 
suvivor of tic two lessees, no 
quC'tion of limitation can arise 
Icfore the death of Iwth the lessees 
Quare : Whether the mode in 
. which registration of a lease Is 
effected is relevant to ati enquiry as 
to the nature of thj Itc^o. XaU 
luUa MuUa v. XnJr 2Uilri, I. L. R 
7 r.lc, 15C Ja,aldh„ 
fvfl""' '• I- 33 Calc. 

B,i; V. Ja!„ Sirdar 
Ali.rt, I. L. n, 3i Calc. 8)5, Sarlaj 


Kuari v. Deoroy A'uari, J. L.R. 10 
All. 272; L: R. 15 I. A. 51, refer- 
re<l r« _Ra>i Nabii.v SiSGH r. 
CiiOTANicrtn Basking Associa- 
TIOV (1915) I L.R. 43 Calc. ... 

I l««l Interejt; Srt DreuEiTOEr 

I Decree, scit for 

Legal Necessity : See Hisdc Law— 

Aliesatiox ... 417 574 

Legal Practitioners Act (XVIII of 1S79), 

I BS. 1S(5), 14: See Csieofessioxal 

CoxoccT 

j Legislation, when relrospecllse : See 

Assessment 

Letters Patent, 186S, cIs. IS, 36, 39; 

See Letters Patent ArrcAL 


332 


C94 


C85 


973 


Letters Patent, «65, ss. IS, 44: See 
Affeal ... 

letters Patent Appeal— rrue retuU of 
caneelling therein o* o judgment of 
® tingle Judge of tAe ■ 
atgh Court^Leare to appeal to 
PrtTy Ceuneil— ie/fers Patent 
ms.eU. IS. sc, Jfi— c.ril Proce- 
dure Code (^et To-' jjg 

iiS— “Court immediatefv 6elo»f." 

In an appeal under clause'lS of the 
Letters Patent (or Charter) the 
cancelling of a judgment of rever« 
sjd passed by a single Judge of the 
Ujgii Court results in an affirmance 
of the deci-ion of “the Court 
mmediately below.” Such a 
Judge Bitting alone is not a Court 
TObordinate to the High Court ;and 
thus no decision of a Biuglc Jud^ 
can ^ rcMsed under e 115 of the 
new Code. Debesdba Nath Das 
r. BlBrOHEXDEA Mavsingu (1915) 

I. L R. 43 Calc. ... 

Limitation: See Assessment 
— — : See Decbee, assigx'ibxt of 
See Ilixnc Law— Aueva- 

TIOX 


90 


857 


90 

973 

990 


-jSeeREviTOc ... 

- J See Sale fob Abbbaes of 


REVE.VrE 
: See Sm for .Account 


779 

248 
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Limitation — Conrl of li’drjfc, ront^xtewcy 
of, to ack’iotcUdje <_hll — of 
acLiioitledsmtiil of pre-eiiftimf debt 
by the Conrt ai regfiids hmita'ion — 
Caurlaf Wanh Aei (liefig. IX of 
1S70), s. lS—Lm‘tauon Act (IX of 
190a) $.19. Tf>c Court of U’anJ'j 
Act 1879, doe-f not ccni.iii> nny 
express power niithoru n;? the 
Court to execute promissory notes 
But there can he no doubt on the 
niithonties tiiat the Court lias 
power to give an ocknowleilgmeut 
so as to gi\e a r.ew period of 
limitation under s. 10 of the Limit' 
ation Act. Ueti ,1/ttAaro«* v. 
CoUeelor of Ctartoh, I. L. R 17 
All 198, Horn C’Aoran ,Dii v. Gayo 
Proiod, I. L. 11. 30 All. 422, and 
KonAonodolti Lxnyo. Iledilx v. 

AUnrt Sorxarayudu, T. L. R. 3l 
Mad. 221, applied RasHDenaRv 
Lal MA^DAR r. AN'avo Ram (1915) 

I.L R. 43 Calc. ... ... 211 

Ltnnlathn .Ul (XV of IS7I) 

«. liSii$pention of eaute of action 
In this appeal their Lordships of 
the Judicial Committee afllrinod, on 
(he (|ue9(ion of limitation, tho 
decision of the nig]. Court in tho 
case of Lakhan Chandra Sen v. 
JfadAutrudan Sen winch is reported 
in I. L 11, 35 Calc 209 Nritta- 
>:osi Dassi r. Lakiia*! Chavora 
Ses (1916), 1. L. R 43 Calc. ... 600 

Falualle Coniiderahon, uhat 

'« — “ Transfer,” if grant of perma- 
nent leaie i$—Suit to recorrr po$te$- 
$hn of proiterty from lessee, %f 
maintainable tr((Aui<( making mort- 
gagee of same property i>arty — 
Linntofio'i ,lcr (AT o/* 1577) t tO, 

Seh. II Art 134 , ai„l(IX o/l'JOV) 

$s. 10, SO, Sch /, ,4rt. 134. In a 
stilt hy a shtlait to recover pos>es* 
sion of delutter property nested In 
the sAeAait in trust for the deity, 
which hail l«cn transferred more 
than 12 years U-fon; the institution 
of tho suit hy the plaintifTs prede- 
cessor in title, who lisd graotetl a 
put'll lease of the projierly for con. 
sideratioi) of a conWJerable fixed 
•Bnu»l rent, hui without receipt of 


Page. 

limitation — eoncM. 

any l*onu« ’ — Held, tliat the suit 
wa<« barred hy limitation uncler Art. 

134 of Sell. I of Act IX of lf08. 
Ahhirant Gmhhpii v Shyama 
Charan Xandi, I. L. R. 36 Calc. 

1003 , L R. 36 L A. 148, Ishcar 
Shyam Chind Jiii v. Ham A'cmai 
Gliose, I L. R. 33 Calc. 526 : L, R 
33 I. A. 76. and Damodar Das v. 
Lakhan Das I. L. R. 37 Culc. 885 ; 

L R. 37 I. A 147, distinguished. 

Held, further, tli.at tho grhnt of the 
permanent lease in this case was a 
transfer for valuable consideration. 

Currie v. ifiia, L. R. 10 Excli. 153, 
followed. Held, also, that no 
period of limitation was prescribed 
for a suit of tho proscct nature 
under the Act of 1677, and there- 
fore b 30 of the Act of 1908 has 
DO application in this case. Where 
in this case, the 'plaintiff had 
granted a valid usufructuary mort- 
gage of the property in suit to a 
third person for a term which did 
not expire before the institution of 
Uie euit, it is not open to him to 


dctennini* the lease to the defend- 
ants, the I>enefit of which had been 
expressly assigned by tlie plaintiff 
to the mortgagee Rameswar 
Malia V. Sri Sri Jid TiiaeUb 
(1915) I. L R 43 Ca'c. ... 34 

limitation Act (XV or 1877) c. 10, Sch. 

II, Art. 194 1 >^ee Limitation ... 13 

». 14 : See 

Limitation ... ... 660 

It. 19, 20; 

See Ukecution or IJecree ... 207 

^Sch.tl, Arts. 

179. 180: S-e r.Eii.OR ... 903 

llmitalien Act (IX ef 19C8) ts. 10, 30. 

Seh. I, Aft. 134 : See Limitation ... 34 

1. 19; See 

Limitation ... ... 211 

, Seh. I 

Arts. 89. 115, 132 : S'e I’niNcipat. 

AND Agent ... — 248 


Artf. 12}. 112, 114; See .NAte roa 
ApfEARS or r.c\CNrr .. 779 
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Limitation Act LV of (1877), Sch. 1, 

Arts. 182, 185 : lir.vivoit ... 903 

Liquidator — Reghlfred compani/ — Pro^ 
peril/ oj" the company, vesting of — 

Ojhcial Assignee — Distrtbulioii of 
proceeds in Co«it, lehen governed hy 
Ciril Procedure Code (Act I' of 
190<i) —Relea',e — Companies Act — 
iVJl of 19JS) ss. 2(3), 3(3), 177, 

5/5, 232. The liquidator o£ a 
registered company differs in this - 
respect from the Oflicial Assignee 
in that the property of tlie Coni, 
pany docs not vest in liim. The 
dislribution of th" proceeds which 
had come into Court before an 
application was made (totho High 
Court) to pass an order in favour 
of tiie liquidator, must be governed 
hy tiie prosisions of the Code of 
Civil Procedure. AjiniTA Lal 
KcNDU f. Anuktil Ckandra Das 


(1916), 1. L. R 43 Calc. 

... 

586 

LoeuK PcDnitentia: See SEcuFirv 
GOOD BEIIAVIOUB ... 

roR 

1128 

Lower Appellate Court, power nf: See 
Remand 

148 

Magistrate, duty of : See buBETt 

... 

1024 

Mahant, right of succession as: 

HisDU Lvv\ — LxnowjiEM 

See 

707 


Mahomedan 'Law Endowment — PuM/c 
Ifosgue — Right of management — 
Ci'rii Procft/ure CoiU, 1BS2, s, S39 
— Suit for appointment of Trustees 
end ^or settlement of a scheme of 
management— Community composed 
of Sunni Mahomedans from various 
districts and places — Trust deed 
giving management exclusively to 
Rhanderiot — Discretion of Kazi 
under ilahomedan Laie — Di#cr</ion 
of Court — Olligation to adhere to 
intentions of founder, and objects of 
Trust — Right in sary details of 
management iu accordn«c< tcilh 
changing conditions an I eireum. 
stances. This appeni whitii arose 
out of a suit brouglit under acetion 
539 of the Civil Procedure Code, 
1882, for the appointinont of 
tni'tees, and tlic settlement of a 
Bclieme of management related to 


Paob. 

Mahomedan Law Endowment — eontd. 
the Simiii Jumiua Miisjid at 
Rangoon which was admittedly a 
public mosque dedicated to tiie 
performance of icligiitiis worship 
all Sunni Slnhoniedans without 
rcstiiction as to phtce of origin. 

The land on wliich the mosque was 
built liad been granted by the 
Government on trust for tliat jiur- 
pose ill lti52 and it was, togetlici 
with other land adjoining, pur- 
chased in 1871 from tlic Govern- 
ment by five members of the Sunni 
MabometiuD community who by a 
deed of trust in Mareli 1872 dedi- 
cated it, and tiie mosque erected 
thereon, for the purposo of divine 
woreliip hy ail Sitoni Malinmedaua, 
and vested the control and manage- 
ment of the mosque solely in 
Rliandcrins (Sunni Mahomedans 
from Rhander near Surat) Held, 
that tiie transactions which took 
place ID 1871 and 1872 in no way 
. affected tlie original and then exist- 
Ine trust, and that the trust deed 
did iiot create q new dedication, 
but llie mosque remained as before 
a public mosque dedicated to tlie 
performance of worship by all 
Sunni Mabomedana as originally 
founded. With respect to a public 
religious trust, as distinguished 
from a private trust, the discretion, 
under the Malioraedau law, of the 
Kazi (a discretion, now exercised 
hy the Civil Court) was very wide • 
for though Iw could not depart 
from the intentions of, or the rules 
made by, tlio founder as to the 
objects of the benefaction, yet as 
regards its management, which 
muat Iw governorl by circmnstance®, 
he had complete discretion, his 
primary duty being to consider tlie 
interests of the general body of the 
public for whose bouefit the trust 
U created. _ In his judicial discrc- 
tion lie miglit vary any rule of 
management vvliicli lie finds eitlier 
not practicahlo or not in tlie l>i>8t 
interests of tlio institution. Ilehl, 
therefore, tliaf in Kcttling a sclionio 
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Mahomedtfn Law Endowment— coxM. 
of inana^raent tlio question ^^as 
•not oue luvoUing tbe dclermination 
of cooflictitig Tights, but the con- 
sideration of the best method for 
fully niid effectively carrying out 
the purposca of the trust. Section 
539 vested & very wide discretion 
in the Court, and in giving effect 
to its provisions and appointing 
new trustees and settling a scliemo 
the Court was entitled to take into 
consideration not merely tiie wishes 
of the founder so far as they can 
be ascertained, but also the past 
liistory of the ioetltution, and the 
way in which the management has 
been carried on lierctofore in con- 
junction with otlier existing condi- 
tions that raiglit liave grown up 
a'iDce its foundation The Court 
also had the power of giving any 
dlrectiona and laying down acy 
rules which might facilitate the 
work of management, aod, if neces- 
sary, the appointment of trustees 
in the future Iltld, also, that 
on the facte and in the <ircnm- 
etancce of tliis case the Uhanderia 
section of Ihu worshippers, all 
other conditione being equal, 
were prefeiably entitled to the 
management of the mosque. 
Jbrahm Etmael v. Ahdool C^rin 
Ptermamodt. [l908] A. C. 620 , 

L. R. 35 I. A. 151, distinguislied. 

The case was accordingly remitted 
to the Chief Court to form a 
scheme by whicli the appointmeat 
of future trustees should l>c en- 
trusted to a cominitiee of the wor- 
shippers, the composition of which 
should be III the discretion of the 
Court with due regard to local 
needs and conditions, eulijeet to the 
provision that so long a< circum- 
etancca do not vary, a majority 
of such coiiimitteo should be 
Rhaiiderias , and that lu settling 
the scheme ihe Court should lay 
down rules for the guidance ol the 
committee m the discharirc of any 
superv .>1101131 functions that it 
maj l-e necessary to conhde to 
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Mahomedan Law E'idowment — concH. 
them and for filling up vacancies 
on their body subject to its cuntrul- 
XlAtiouED Ismail Ahiff f. Ahmed 
MOolla Davvood, (191G) I. L. It. 

Calc. ... ... 1085 

Mafia£amfeiit, rlihtof: See Mahomedan 

Law— Endowmest ... 1085 

Manager liability of : feeCesrs ... 190 

Matter, authority of: See REvivon ... 903 

Maternal uncle: See Hindu Ltw — Suu- 

CE<»ION ... ... ••• 1 

Measure of Damages : See Damagps ... 493 

Warter: fire Landjord AND Tvsast ... 104 

Metne Profits : fire JoBisDicrrioN' ... C50 

Miner: fiee Insolvency ... ... 1157 

Minor : See Soucitob's Lies for Costs C76 


Mittake— Suit tv tet a$i<le j>rev<ou$ 
decree on ground of miifaAe— 
Competence of compromi$e and 
decree thereon — Itectifeation— 

Fraud A decree can be set aside 
by •>uii un llic ground of fraud 
if of the required character. But 
a «uit does not lie to vet aside a 
decree in a previous suit on the 
ground that the Judge in passing 
that decree made a mistake. 
Jo^eeiear Alha v. Ganga liithnit 
Ghattaek, B C. W. 473, dissent- 
ed from. iJahomrd Goiab v. 
Mahomed Siilliman. I. L K. 21 
Calc. Cl2, S^uiho Mitser v. Gulab 
Singh, 3 C. W N 375, and Dhandi 
Smgh V. Dotclat Ray 17 C W. N. 

82 , 15 C L. J. 075. referred to 
While Hi tlie ca>u of a cumprniniae, 
oathe contract IS c.ipable uf being 
rectified fur BU appropriate lais- 
taLe, w}, as tlie necessary wiiise- 
queuve, la tlic decree winch ia 
merely a iiiore funnal expression 
given to that contract. Uuddere- 
fell Banting Co., Ld. v. Henry 
Lister and Sn«, lA., (liitiS] '2 Ch. 

^73, followed. Kisodiiaj Uiioxta 
T. UftiiA M.iHsk Umi-kta (1915), 

1. L R. 43 Calc. ... ... 217 

Mitakantra: See lliNuu Law —Joist 

Fauiiy ... ... ... f031 
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Pa*. 

Mllakshara— fcweW^ 

■ -See iliXDC Law — Pami- 

TIOX ... 

, Ch. I', s. Xt, paras. 9, 11, 

25; 5fe IIiXDU Law— Steidhas 944 

Mortgage — Equitable m-^rl^age — Sent- 
ritf/, eeope nf-~Tille-deed^ depotited 
as secu'ilp, and endorsement made 
on promissory note giren — Addition 
subsequently made to memorandum 
endorsed on note — Scojie of seeurity 
limited to original memorandum. 

Where title-'leed^ of projwrty arc 
handed over ^^ith iiotlitnj; t»a»d 
except that they an‘ to be seciinty, 
the law aiippo-'ea that the acopc 
of the heenrity is (he scope of the 
title-deeds. Where, however, tltle- 
deed'i ore handed o\er accomp.'mied 
by n b-arKaiti, that bargain iou«t 
rule. Labtly, when the bargaio h 
a written bargain, it, and it alone, 
roust detennitje ^vliat is the «cope 
and extent of the security. Shate 
V. Foster, L. P. 5 E. & I. App. 321, 
per Lord Cairns, follow^. On 
obtaining a loan, tlie defendants 
executed a promissory note and 
made an endorsement on it: ‘‘As 
security, grant of a house io 14(h 
Street,” to ^hicli admittedly some 
roonths afierwarda, uorda \7ere 
added which caii«cd the endorse*' 
inent to read “ As secorlty, grant 
of n hou«e in Strand Poad and 
14tli Street.” There was, in their 
Lordships' opinion, satisfactory 
endenen for the defendants of 
iJentihcatian to show that the 
security consisted of only’ one 
house, and that the references to 
it in books of account and else- 
where, were always in the singular: 
sod on the other hand, the plaint- 
iffs, the persons holding the 
Bccnrlty, on whom it lay to clearly 
satisfy the Court of the scope of 
the Bccurity, had fuilcil to do so: 

Held, tlierefoie, (upholding tlic 
Appellate decision of the Chief 
Court), that the bci>j« of the'securi- 
ly was limited by llic original 
endorsement on tiie note. pBAsti- 

\ tsDia JauJivASPAa Mehta r. 


Mortgage — eontd. 

Ciris ilA Phee (191C) 1. L. P. 

43 Calc. ... ... ... 895 

Gross an I culpable tiegli- 

genee of vendor (first mortgagee) in 
(earing lille-deedsvilh rendee(mort~ 
gogor) — Whether prior mortgage 
postponed thereby in favour of sub- 
sequent mortgage by deposit oj title- 
deeds — Search in ({egistralion ofiice 
— C'oKi/rKCfjK noliee — Prion y — 
Transfer of Property Act (/!’ of 
1S82), St. S, 73. Section 73 of the 
Transfer of ProjSJrty Act makes its 
three ingredients ‘ fraud, misre- 
presentation or gros-* negligence ” 
disjurictite and one cannot be 
defined in terms of the other or 
others. They ore three different 
kiudi of conduct and are in no way 
CO extensive, ^(onindra Chandra 
Kandy x Troyluelho Kalk Durat, 

2 C. W. X. 750, discussed and 
distioguished. Waller v. Llnom, 

[1907] 2 Cl). 104, followed. 

Neglect to reco\er the title-deeds 
by a veuOor from a vendee who hag 
secured the greater part of the 
purcl)0se.mcD»y to the vendor by 
giving him a mortgage on the pro- 
perty itself, when the vendor has 
full notice that the vendee is im- 
peciinioua and a bad paymaster, 
and thereby the veudee is enabled 
to obtain a second mortgage on tho 
property by depoalt of the title- 
deed<, is gross and culpable negli- 
gence (wl)ich postpones the prior 
mortg.'igee). and is rendered more 
BO by a deliberate suppression of 
the existence of the rao^tgage in 
the sale deed and a suggestion that 
the purchase-money was required 
in cash and panl accordingly. 

Colytr V. Finch, 5 U, L. 005, 
followed. Itcgistration not being 
itself notice, a acarcU made by the 
clerk to the Bolictlor to the vendee 
(mortgagor), who has on interest 
to conceal t'le cnctimbrance from 
the second mortgagee, cannot 
saddle the latter with notice of the 
encumbrance. 3fadra$ Building 
Company v, Roiclandson, I. L. R. 
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I*AOF. 

MDrt£a|e — eonetd. 

13 MaJ. 333; 1. L! U. 15 MaJ. 286, 
nnil J/a'ijt A'anm^Aai v, ffitoibai 
I. L. n 35 Dora. 312, folliweJ. 

Nanda L\i, [{ov V'. Abdl’i. .Vziz 
(1910)1. L. U. 43 Calc. ... 1052 

Mosque: 5feMviiOMED\N L4w — E sdow- 

MEN’T ... ... ... 1085 

Munlcipatili— fljod* tehieh re»l in the 
ilumcpahtij — Piihlte, leken Iheg 
JiAve a r/jAf to ga oeer priealt j>ath' 
icag-— Difference, heUeten road% 

veiled ill Ibe Municiiialilg and 

oljiera af regardt Jfiinicipalilyt 
righlt—fiengal itunieipal Act 

iUenj. Ill off ISSi), »» SO, 3t. 

UnOor a. 3) of iho Uen{;al Municu 

I ial Act na amended by recent 
egislation, pri\ nto pathw aye do not 
aeet in tlio Municipality. Chair. 
man of lAe lloierah J/unici/iolify 
V. Khetra Kriihna IhUer, I. L R 
33 Calc. 1290, folloived Kumnd 
JDandhu Da$ Gupta v A'liAori Lai 
Ooiieami, (1911) 8. A. No«. 483 
and 838 of I909 (unrep.), and 
Kamal Kamini Debt v. CA.urwon, 
Ilofcrah Munteipatili/ (1909) S. A. * 

No. 2131 of 1907 (unrep.), (henent. 
cd from The Municipality may, 
however, lia^e control over ench a 
pathway, If the pablic have a right 
to go over it, ns proTiJrd for in 
section 3l of the Bengal Municipal 
Act. rho diS'renco 'between roads 
vested in the Municipality and 
other ro.ids is tliat in the former 
case the Jliinicipvhty is responsible 
for lighting, watering, sewering 
and clearing ilie roads, and in the 
other case, the Miii>icipality has 
only the pjwer of control to 
prevent the road from U'ComiDg 
a niiisaiiec, or the ngliU of the 
public from iKung interfered with. 
ClIAIBMAS, Ilow RAU MuMCITALITV 
r Haridvs Datta (I9l5) I L. R 
43 Calc.... ... j3q 

MuitalmanWakf Validating Act (VI of 

1I1S), I. 3: See Wasf, vaiiditt 

• ... ... 158 

MulawallltSee Wakv 
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Muth, HStura, object and custom of: 

See IIimju Law — E sDOwjtENr 

707 

Natural Son: See Ilixnn Law — 

Stri- 


DilAM 


944 

KetliSenee: See Mortoaoe 

... 

1052 

Next Friend: Costs 


676 

Non-tranifef*able Occupancy HoldinlL 
See LiVDLoan axu Tevavt 

S78 

Notice Review 

... 

178 

sSre Revivor 


903 

Notice to quit: See Lan'dlord 
TE sisr ... 

AND 

164 

Notification of Payment : See Keecit- 
Tiox op Decree ... ... 

207 

Occupancy Holding, tranifer of part of : 
See Lavoloro and Tenant 

878 

Occupancy Rifht: See Landlord 
Tenant ... 

AND 

164 


- —I — — ., —Ineidenli o/ another 
lenanetf under the time tandhrd but 
tn dfferent tocatities lit the oecupi. 
lion of the oec»//aary raiyat— 
Ifengal Tenaneg Act (VIII of 
I8SS\ t. 182. The provisions of 
the Bengal Tenaiity Act are appli. 
cable to a tenancy for building a 
shop ID a market in which the 
tenant nftervtards came to reside, 
where the tcuaut has occupancy 
right on certain jamis under the 
same landlord m a different village 
from Iwforo the acquisition of ths 
tenancy for building the shop. 

Golam ^lotcla v. .■Ibdoot Sowar 
JConM, 13 C. L. J 255 Protap 
Chandra Dai v Binevrar Pra. 
maniel, 9 C \Y. N. 416, AVipA 
Nath ChakrabuUy v. Sheilh Anu, 

10 C. W. N 944, and Ilarihar 
Chatlerji v, Dinu Bera, 14 C. I,. 

J. 170, referred to Diiiicari. 

RAM llnAOATr. JlAHinAJ HaIIAULR 

SiNOH (1915)1. L. R 43Ulc ... 195 

orfarinti to i Temple— rronr^sraiih/y 

— Trant/er nf ProjHrtg Act (/!' 

«/ 155^), . 6. el (a). Tlierc are 


467 


p»n-«l //f 
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Offerings to a Temple — coneld. 

particular class. Similarly a lijtlrt 
to receive offerings from pilgriini, 
re8<rtiiig to a temple or shrine, is 
inalienable. The chance that 
future worslnppers will give offer- 
ings is a mere possibility and as 
such it cannot be transferred. 
LalhsJt^anaticjmi Natdu v. Ran' 
gamma, I. L. H. 26 Mad. 31, 
Kashi Chandra v. Kailash Chandra^ 
I. L. K. 26 Cnic. 356, Dina Nath 
Chneherhutiy v. Pratap Chandra 
Gos^cami, J. L. R. 27 Calc. 30, 
referred to. Pl'kcha Thakitr ». 
UiNDESWARl TUAKUR (1915) I. L. 


E. 43 Calc. ... ... 28 

Official Assignee: ^ee LiGriDAiOR ... \ 586 

— Corruption : 5«« Contract' ... ll5 

Onus of Proof; See Lkoal Necesutt ... 417 

See Rent, auir rcB ... 554 

Opium Act (I of 1876) e. IS: See Rescue 

FROM Law FUl.CrSTODY ... U6l 

* Original Criminal fiesiione, High Court : 

See Perjuby ... ... 542 

Palk, suit to eject : See Remanb ... 1104 

Parties, addition of : See Remand ... 938 

Parties, rights of : See Lease ... 332 

Partition 8 See Uindo Law— Joint 

Family ... ... ... 1031 

' ' " 8 See Hindu Law— PA nnriON 459 

■ ■ ■ - — , right to 8 See Hindu Law- 

Partition ... ... 1118 

— , suit for 8 See Bekauidar ... 504 

— — ’ by Collector: See' Joint 

Estate ... ... ... 103 


Partnership — Contract Act (/A* o/ 1872) 
$.180 — Bailor and 'laiiee — Either 
may maintain an action against a 
rcrojij-dptr — IFAot conihliiles ^rl- 
n»ri5ij>— Ptir/ner trititled to pur. 
chaee parfneiship properl,/'— Action 
for settled account. A partnership 
ii conHtitntcd whenever the partiPM 
hft\ D acreeil to carry on hii"ines« or 
to share the prirfits in eoinc way in 
common. Jfotlieo, March v. Court 
of irarrfe, 10 H. L. It. 312, PooUy 
V. ZJricer, 5 Ch. D. 458, referred 


Partnership — conc^d. 

to. A partner is •entitled to pur- 
chase partnersliip propeity provided 
there is full disclosure and the 
parties are at arm’s Icrglli. It is 
only where the real truth is con- 
cealed and tlie facts me not dis- 
closed that one partner has legiti- 
mate grievance against another. 
Dunne v. English, L H. l8 Eq. 
524, Imperial J/ercautife Credit 
Association v. CoUman, L. R 6 H. 
L. 189, refirreJ to. An action 
fur the balance of a settled nccimnt 
would not be rcstroined merely 
because there were other unsettled 
account'^ Ivetwecn the parties. 
Rateson v, Samuel, (1P39) Cr. & 
Ph. .161, Preston v. Stratton,''! 
Aiist. 50, referred to. Sectlcn 180 
of the Contract Act provides thot 
if a third person deprives the 
bailee of the use or possession 
of the goods bailed or does them 
any Injury, the bailee is etilitled lo 
use such remedies as the owner 
might have used in the like case, 
if no bailment had been made, and 
either the bailor or the bailee may 
bring a suit ogainot a third person 
for such deprivation or injury. 
Gilet V. Grover, 6 Bligh N, S. 277, 
Jefferies \ G, W Paiheay Com' 
yxiny, 5 El. & B1 602, Manders V. 
IPiHioni*, 4 Excli. 339. referred to. 
RaUNATU GaGOI V. PllAMDAR DBb 


Goswami (1915), I. L. R 43 Calc. 733 

' — Property 8 See Partner- 
ship ... 1 ... ... 733 

Patni Tenuro, purchaser of: See Ix- 

cdhdrance ... ... 558 

Payment under Cempulsien of Law : 

See Beposit IN Court ... 269 

PaaalCada (Act XLV af 1180), es.SS, 

84, 46S to 461 8 See Foboery ... 421 

e. 145, 

cenvictlaa under: See SscuriTT 

TO KEEP TIIK PEACB ... ... 671 


— s. 153A8 

See Fbcurity fob good driiaviour 
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, Paoe. 

Penal Cede (Act XLV of 1860) — eoneU. 

_ , — le. 2J<, 

225 : See REScre rnov lawfcl 

CCSTODY ... ... ... IlGI 

— ei. 40, 

447: S«e CniMiSAi TnESPAfiS ... 1143 

■ II. 468, 

471 : See FoBOEnv ... ... 7P3 

^enalt) — Court F«<8 Act {VII c/lS70\ 

1. 19 E— Scope o/ ihe teelion—SHtl 
to recover penally by Secretary of 
Stale, mainlatnabtlily of—DiCuioit 
of Revenue authonly—^uritdicUon 
of Cirif Court Unless there w a 
statutory bar, buit U inaiptainahle 
by the Secretary of State for loAIa 
111 Council for recovery of & penalty 
lawfully inipowl \ Civil Court 
has no ]uri«dittion to review the 
deciiionofa Revenue outliorlty on 
the (.round that the valuation 
liad Uen incorrectly made or that 
the iliacrctlnn lo the iinpo^ition of • 
the penalty had been errnneouktj 
exercieed. But the poiition ie 
diScrent when the order for linpoei* 
tiun of penalty is aifailed oo the 
ground that It lias nut beco made 
10 accorilance witli the statute. If 
the action of the Reveouo authottty 
IS ultra ci'rrs, if he has not followed 
the procedure prebcrihed by the 
etiitutc which IS the source of Ins 
authority, there is no enforceable 
claim which a Civil Court U bound 
to recognize. Jfanet-ji v. Secretary 
of Stale for /«dia, tl89C) Bora. P. 

J. 529, followed. Section 19 E of 
the Court Fees Act, 1*<70, confem- 
plates an application on the part of 
the person who has taken out 
probate and prinlucca the eaiiMi to 
be duly staiiipcd It further con- 
templates that the estimated vnlue 
of the estate IS less than what the 
value has afterwards proved to l>e. 
A.-C?. V Freer, 11 Price 183, 
Brodlaugh v Clarl(e, L. U. H C. 

354, Catelbome v Campbell, 1 
Anst 214, In Ihe goodt of Omda 
Utbee, 1 1.. U. 2i3 Calc. 407, U the 
goodt of SteTtnton,^C. W. N 898. 
referred (o Kixvkja IUsi Cuow. 


PmiUj— coneW. 

niicnANi r. SEctirrAni or Statf 
FOR l.vniA(l9l5)l.Ii.R 43Ca1c. 230 

PieJufjr— Foirer of High Court In direct 
pro*e:ulion irAr/i falte evidence 
gictn before the Committing Magit- 
tiale m the mofuuH — Searett 
/tret ela$i 3Iagittralc—vPrrildency 
ifagiilrale — CnininnI Froeoliire 

Code (Act r of I80i), s. 470— 
Fraetfce. Wlicre* n vvitnes exam- 
iiicd clitring the trial of a (irisoncr 
at the Original Critnin.'il SeKsiona of 
the High Court lias iiitciitioiinlly 
made false statements licfore the 
coinmittiiig odicer nt B m the 
district of Aliporc, the High Court 
has jurisdiction, mid^-r s 470 of tlie 
' Cnnimal Procedure Code, to send 
tlie case of the witness fur inr)uiry 
or trial to the District Mngistroto of 
Aliporc as tim nearoMt .^IagiHtralo of 
the first class. A'edar Futh Kar 
V. K>ng.Emj>eror, 3 0, L. J. 357, 
Emperor v. 2'r»pura iSAuiifa/' 
Sarkar, I. L. U. 37 Calc G18, dis. 
linguished. BuI'Eror v. Donald. 

SON (lOlC) I. L. It 43 Calo ... 542 

Perminint Liaii : See Hindu Law- 

Partition ... 11X8 

I — See LihitaIion ... 34 

Perpetuity el Tenure: Ses Leans ... 333 

plaint, amendment of: See Appeal ... 95 

■ ■ ■■ ■ ; See Rehand ... 933 

— Form of plaint— Suit againil 
Corporatione Defindanl, misrfer. 
cnption of— Service r-n Corpora- 
I, on . — Cttil Procetlure Code (Act 
rofi008) 0. XXIX.rr. I and 2 
— Vrwlice. In a plaint fileil 
against t'vo companieH, the defend. 

«nt compaiiiw were dfscrilied as 
“tlte Indio Gcuerol fctcdin Naviga. 
ticn and Railway Company, 
Limited, and the Rivers Ntcain 
Navigation Company, Limited, by 
tbcir joint agent A. E Rogers *■ 
and notice was eerveil on Mr, 
Rogers. SutMNjuently Mr. Rogers 
retiresl from the *erv ice of the Com. 
panies and left the country. At 
the trial of this suit, the plaint was 
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Paqe. 

Plaint — Ctjncld. 

amended and Jlr, Rogera’ name was 
omitted from tlie title of the sait 
wliich was proceeded with against 
the two Companies. Held, that 
the plaint ns originally framed was 
in contravention of 0. XXIX, 
r. I of the Code of Civil Procetlnrc. 

Ram Das Sein v. Stephenson, 10 W 
R. 366, Nuheen Chunder Raul t. 
Stephenson, 15 W. R. 534, and 
Campbell v. Jaehson, I. L R. 12 
Calc. 41, referred to Ileltl^ also, 
that the amendment might stand, 
but the pUintiQs wore bound to 
servo notices of tbc suit in tho 
manner provided in 0. XXtX, r. 2, 
after the amendment had been 
made and the suit properly const?* 
tuted. Ikdu Geveral S. N. & R. 

Co ,Ld. V. Lal Mobaii S^UA(l9lf)), 


I. L. R. 43 Calc. 
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Deeculinn of decree — Civil 

Procedure Code {Act P of 1303) 0. 
XXI, T. 41 — Judgment-debtor, exa- 
mination o^-~Application by jndg- 
menl-deltor /> have order for 
examination set aside. An appli. 

cation under O.XXI, r. 41, of the 
Civil Procedure Code, 1908, made 
exparle on a verified tabular state- 
ment, U ill order. Tho judgment- 
debtor is entitled to be heard to have 
such order set aside, but he should, 
apply on summons. The object of 
0. XXI, r. 41 is to obtain discovery 
for purposes o£ execution to avoid 
uuncc-essary trouble in obtaining 
satisfaction of money decrees. 
AUhongli an orde- for personal exn- 
minatiou is likely to operate iiarsh- 
ly and cause unnecessary Iiarass- 
rocut and obviously ought not to be 
made iinle-s the Court is satisfied 
about the bond fides of the applies, 
tio > and its urgent necessity, still 
sucii applications may bo usefully 
cncnurngeil to prevent unduly 
dilatory, troublesome and expensive 
execution proceedings. In re 
Premji Triknmdas, I. L R 17 
Bom 514, referred to. National 
Bank of India, Lp. v. A. K. 


Gbuzvavi (1915) I. L. R. 43 Calc. 285 
Prerefences See Debtor and Credi- 
tor ... ... ... 521 

PreTersnllal Claim : See Mutawalli 467 
Prejuiliee: See Fat.se Infobmatiov ... 173 

Prelimleari Point s .8e« Reuano ... 148 

Presidency Small Cause Courts Act (XV 

or 1IB2), a. 22 : See Costs ... ' 190 
’ Towns ln>'Olveney Act (III of 

1909). s. (8) (2) (i) ; See Insol- 
vency ... ... ... 243 

Previous Convlclion, proof of: See 

SEcrniti FOR GOOD BEHAvioon ... 1128 
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Page. 

Principal, death of: Ste Pr.iscirAt. avp 

AcE.vr ... ... ••• 218 

Principal, liability of: Set P&iN'cirAL 

A\D AocsT ... ... BJl 

Principal and Agent: C<«,ts .. IdO 

— . — CotntneUon of 

PoK^r of AUotnty— Denial of 
attthoTily of ag’nl—Chetly mo»ry 
Uruitng fem, l,Hiire<i of— 'Potter 
tm7)2<Ai from nature of Intinee* 
trhieh could not he carried on 
uith'ut it — Proof of r/milnr y)re‘ 
riOMf tramaciione leith olyelion by 
boolt, jtrt' 
ium;ption to he dra'cn /rom— £r«- 
denee 4cl of 1372), » JH The 
defendant a Clietty nnO liaJ n 
largo luoticy-leiiding hiMin.ws iii 
Rangoon ^vl^^cll he carried on hj 
an agent to whom he govc a po»cf 
of attortiey for the general loa* 
nagemeiit of hie huHinos'- in wbicli 
he stated the duties and pox'cre 
entrusted to him ae being, “to 
transact, coudiHt and manage all 
aflaira, coucerre, niat(ere and 
llilDgs" in which bo “may be in 
aiiyviUe interested ond concerned,’’ 
and for that purpote “to use or 
sign ruy rau.e to an} document or 
writing whatsoever; to borrow 
money from anj bank or banks, 
firm or firms, person or persona 
eillier witii or witliout pledge of 
geciiritiea for money advanced to 
various persons," and “ t»> make, 
draw, sign, accept, endorse nego- 
tiate and transfer all and every or 
any bills of esthange, promissory 
notes bundles, cheques, drafts, 
bills of lading ami all other nego- 
tiable Bcciirities whatsoever to 
which my Bii;nature or endorsement 
may Is; required or wliuli my said 
attornc) may id Ins ahsolnte dis- 
cretion think bt to make, draw, 
eign aewpt, endorse, negotiate 
and transfer in iny name and in 
my I'ohalf’' t'nder this power 
the agent plodj^ed the firm's credit 
with ihc pUintilf Rank to enable 
a client who appheJ lo liitn for 
financial 8.airtsTi<.e to have a eash- 


Priffclpil mil Afint—rmih/. 


1(0 flxi unteit n priMiilssor) note in 
favour (if ll•'fnlldllll'N llriii whiili 
ti,o agent nmh>r«e.| uver (» the 
liank in (‘••nriiriiilly "Hli llu' pro. 
vision* nf (>,11 |’r>'*id<<li>'t Maliks 
Aol (XI Ilf H.<, thill 117. cl. 

(e), lli« agent nl >lu> aanio lime 
giving till) Ihinli II li-ltio' of 
giiaraiiliii nil lx, half nf his lirm. 
Tim lUetiv, ftfnr drawing large 
uum* i>t itmiti'y nij Jin' ciish-iTediJ 
accntnil tliiis np«imi|, hnving he. 
coinu insnlvKiit, the Ihiiik brought 
an nclinn fur lli« (iinount duo, to 
wliich the ilofi'iK'u was n iloiilal of 
autliority nil the part uf the agent 
to enter into tho truiHnctious au as 
to hind till} ilitCiitiiUiiil'e firm, 
77rh) (rcvorsnig ihii dicniioii of an 
.Vppellatu Muiiuli of tlio Clilcf 
Court), tliqt applying tho principles 
of tniistructiini nt powers of attor. 
jvey Uid do'vn iit Drj/mit, Poirii 
and Dryant v. Ln Danque du 
Ptupfe, CIS53] A a. 170, the 
authority to enter into transactions 
of tlio nature in di^puto tii the pre- 
sent ease, vvoa to be found in liie 
document itself by necessary impli. 
cation from the nature of the 
business with the general manage- 
ment of which the agent was 
entrusted without such antliority 
it would hardly lisve licen possible 
to carry on the Vui-nness of a 
money-lender and finincier. On 
the evidence, moreover, it V(as 
proved that amongst such Clietty 
money-lending firms it was the 
practice for the agent to fi'dge 
the credit of the hrm ; and il,at 
fur n considenihle time similar 
trsnssctioiis lia<l l>een entered into 

previou.ly by tne agent without 

his anthonlv being q«t»tione<). 
The mere fact that the defeoifant 
did not reevive any Iwnerit on the 
I Iransaciion would not (if it werj 

tl>e cfc'e) relieve him of haWlitv 
if the authority of th«* ageti "Vm 
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principal and Agent — conUi. 

establi^lieJ : but tiie defeudant’t 
■ books of account whicli were called 
for and Jiot produced, would pro- 
eumalily liave siiown bucIi transac- 
tions, and the receipt of commis- 
sion on tlicm. Bank of Besuai.. 

V . Ramavathav GheiTY (1915), 

I.L. R. 43Ca1c. ... ... 527 

. ' LiabBity of prin- 

cipa.1 for /‘Mudulent conduct 0 / the 
agent — Scope of the agent's or ser- 
vant's employment — Unaathorised 
acts — Scope of agency — Tort. The 
principil Is liable to third ptraons 
in a civil suit for the frauds, 
deceits, coiicealmeuts. misrepre* 
Bcntationa, torts, ne{;ligeuco and 
other malfeasances or luisfeasaiices 
and omisdoris of duty of Ins agent 
in tbc course of ins employment 
altbougli the principal did not 
antlioriso or justify or participate 
in, or, indeed, know of such mis- 
conduct or even if he forbade tii© 
acts or disapproved of them. The 
principal is not liable fur the torts 
or negligences of Ids agent in auy 
matter liejund tlie scope of the 
agency unless he has expressly 
authorised them to bo done, or be 
hoa siibseaucutly adopted lliecn for 
ilia own use aud Wueht. .if cGeiron 
x.Dytr, L. R. *■ Q b. D. Ul, 

Hem V. iVicAoi*, I S.ilkeld 239, 
National Exchange ' Company v. 

Dreie, 2 Macq. 11. L. 103, DrocL- 
Jesly V. Temperance l\ li. Society, 
[1895] A. C. 173, rearsoH v. 
Dul/Un Coryjoration, [1907] A. C. 

851, CitUeji's Life Assurance Com- 
pany V. Croirn. [1904] A. C. 423, 
Glasgow Corporation v. Lorimer, 
[ 1911 ] A. 0. 209, IJowles v. 
Stewart, 1 Sell. & Let. 209. 

V. Duncan, 2 1. II. 48.3, 
Su5/an ili5i v.S<iri(>tui/a,3 B. L, It, 

413. tforrison v. VerschoyU, G C 
W. N. 420, Ismtr C'honiier x. 

Satiih ChuTuitr, I L. R. 3U Calc. 

207, Gopal Chaiulra x. Secretary 
of Slate, I. b. R. 3G Cal*. 047, 
Jfolilnl X . GnviiKiram, I. L. it. 30 
Bom. 83, llritish U. D. Co. x. 


Raob. 

Principal and Agent — contd. 

Charnicvrxl Forest Ry. Company, 

18 Q B D. 714, JfacAay v. Com. 
merctol Bank, L. R. 5 1’. G. 394, 

Sicire V, Francis, 3 A. C lOG, 

' Hoitldsirof Ih X. City of Glasgow, 

5 A. C. 3 1 7, referred to. Lloyd x. 

Grace, [1012] A. C. 7lG, and 
Rubens V.- Great Fingall, [lOOG] 

A. G. 439, fullowed. Barwick v. 
English Joint Stock Bank, L. It. 2 
Ex. 259, and Burma Trading Cor- 
poration V. Mirza J/aAjm-rf Ally, 

1. L R. 4 Calc, lie, explained. 

Acts Ilf fraud liy the agent, com- 
mitt<>d in the course and scope of 
hw employment, form no excep- 
tion to tiie rule wlicreby the 
principal is held liable for the torts 
of ids Agent even though he did 
not 10 fact authorise the commis- 
sion of the fraudulent act. This 
rule uf 1. ability is b.ised upon 
urounds of public policy. It seems 
more reasonable that where one of 
the two innocent purRons must 
sutler from tlie wrongful net of a 
third person tlie principal who has 
employed and retained a dishonest 
ogent and has placed liiin in a 
position of trust and confiJance, 
should eulTer for his ini-ideed rather 
than 0 stranger. Sherian Kuan 
V. Alimpdoi, (1915) t. L R. 43 
Calc. ... ... ... 511 

* ■ ———Suit for Accounts 

—Ilypotheeatton of ;<royjfrty as se- 
curity fur 'he proper discAarye of 
his duties by the agent— Agreement 
to render accounts annualh/ — Limi- 
tation Act (/A’ of 1903), Sch. /, 
Ar(s.«<}, 115, 152— Death nf the 
principal, effect of— -Agent conti- 
nuing in service of t'lC heir — Con- 
tract Act {IX of 1872), ss 207, 
2S3,el,{I0) — ilelhodto he adopted 
for rendering aecouuls. Where cer- 
tain iinnioveiblc properties were 
hypothecated to the principal by 
ttie defendant hr «ecnrity for the 
valid diRcharge of duly as agent, 
in a unit for accoin.ts by the prin- 
cipal : D«W, that Art. 132 of the 
Limitation Act will apply, inas- 
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PAOt. 

Priicipal and kttnl—eonell 

much u is ali><i lij iuiphcalion a 
suit to enforce a cliar?c. Htx/tt. 
tidrim Slaiidal v Jada Salh SaAa, 

I. L. 11 3& Cflk. SOS, fyllowcJ. 

Jogeth ChaMdra\. Dtnode Lnl Hog, 

14 C. W. N 122, dis»ciiltd from. 

On the death of the |>nntipal, on 
agency is terminated and o new 
agency u croited if the agent i.ow 
tinuea in service of IiH principal’!* 
heir. Wlierc ttiere is an agreement 
to auLmit accounts annun))}, in a 
suit against the agent for on oc- 
count Art 89. and not Art. U&, of 
tiie Limitation Act "ill appij. 

SAiI) Chandra Hog ' Chandra 
Karaoi ilukerjtt, I. L. 1* 32 Cak. 

719, and Aihgar Af* Khan '• 
Khurihed AU Khan, I L H. 24 
All. 27, followed. I'aunv llaroda 
A'uAore, 11 C. L. J. 4.^, disaented 
from. Diitj of on agent does not 
end by merely siibtniUmfi papera 
when accounts arc demanded but 
a failure to explain tliein when 
called upon to do ao will amount 
to n refuial under Art. 89 of thu 
Limitation Act. Uurnna(h i7<t* 
A'r««A«a A'nniar Dale$ht, I. L. Jl. 

14 Calc 147. relied on. Chanil 
Ham V. Urajo Oohiitd, 19 \V. U. 

14, Djiendra Ai<’<orr v JJamlara 
Debya, 13 C. W. N. C90, not fol- 
lowed. MAnnusODAv Se.n r, lU- 
KHAi. Chandra Pas IUsak, (191&) 

1. L. R.43Colc. 

Prior Mortdada: See Sudrooation 
P rioHtj : Mortoaoe ... ... 

Priyale partlUon : 5e« Joint Pstate ... 
Private pathways See Mt'MCirALiTi ... 
Privy Council Deelsloni: See Wakt, 
TALiDiTr or 

probatt. lutt to revoke: See pEciJtRA- 
TORT DeCREB, suit FOR 
Prebeta-~Sueern>io'i duty— Court /Vr* 
.let (17/ o/ ISTO), $ 19 (c) < 1 # 
amended Ig Act XIII of J8TS, 

I 19 ic}— Death of the fret 
ej-erutrir— .l/iy/ieafion far teeoifd 
]Tolate~Diily jiOvaHe, \f any, am 

teenmA ,frn}.„t*. U n.>ii ... .-T.rntnr. 
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248 

C9 

1052 

103 

130 
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to »h"ln prol’lir |.i( I-*-r 
dies Iretitig a part of iIm- i «(«(..; » 

rstets- Ml.* Ill jijiitrr'' I *»■ I • i.-w 

»• if f-rtl" 

„( t„-UflUt g |l.r. i J I, 
UatUi I. thefr Is-pf,,' r "W •- 

•i‘«n ac).| iit> i,r« d*tol'iii'.(i r,r tf,.. 

<'t#l«', lid ffr.1, III, r. ,},,{»■ 

•liotilU.e leti>* I U'|iitlh<« l.s-,' 1 * 

UlMf.- apiis^ri Id liivr iiptrii.p.f i. 
tliat«l„fy foil fr,., tl, 
under tl.o Cioft p.., „ 

,1 ,i,„ „ I, 

r.i.i, I.,. .i,fi 

nira.l, ,,, 


'ic 

MO, II ,;., I,. , I, 4 | - 

Lat 64, In the gomit of Belt t u 
21'. if D 217,A,„ 

Anon. I Ch Cas 2C5, niid^rafi .^’ 
. Brent, I \Iy | & Cr. 104, 
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probate and Administration a.. /« 
1..1), ., 55, S„ 

50 s See 
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proeaduras 5ee False IvronMATios 
— • 5ee Retitor ... 


pravlneUt Iniolvency Act (l(( 

a S7 : See FRAfrcLEVT I'Rtv.B 


Public policy : 5ee TRArricri* 
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Provincial Small Ciuto Courta Act ri» 
ef llir;, Sch, II, ef*. IS, i|. 
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Purchase!- of a Share: See Salk for 
Arbeahs of Rev-enue 

QadI 5 See Wakf 

Ralyat's (nterests, purchase of: See 
Lasdlor'j and Tenant 

Receiver : See Common Manaof.k 

; See Fraddolcst Preferfsce 

■ Sale by Reeeitier — Ctvil 

Procedure Code (Ac< V o* 1903), 
0. XL, r, 1 — 7?ec«tt'er, ou hority of, 
to sell p'‘operty and ereeute the 
conveyanee including share of infoHt 
d*fe»dant — Practice — Trustees Act 
(XV of 1866), ss a, 20 and 32. In 
a partition enic io wliich a Receiver 
is authorised to sell properties, there 
can be no difliculty ui directing him 
to convoy the properties. Under 
0. XL, r. 1, cl. (d) ot the Code, the 
Cuurt may confer on a Receiver all 
Fuoh powers for the realisation of 
properties and the oxccution of 
noeuments ns the owner has Tbc 
Receiver may be, therefore, directed 
to execute a conveyance Includ* 
ingtiie sharo of an infant defend* 
ant. In all sales whetlier by the 
Court or under the Court or by 
direction of the Court out of 
Court, the purchaser is bound 
to satisfy himself of the value, 
quantity, and title of the thing sold, 
just as much ns if he «ere purchas- 
ing the same iiiidor a private 
contract. The sale certificate docs 
not transfer the title ; it is evidence 
of the transfer, .^finatoonnessa 
Bibeev. Khatoonnessa Vibee, I. L. K. 
21 Calc. 479 , Golain Hossein Cassim 
Arif V. Fiilima Begum, IG C. \V. N. 
394 , anil Dan's v. Ingram, [18973 I ' 
Cli. 477 , referred to. IIasir An u. 
Hafiz Nazir Ali, (I 9 l 5 ) I. L. R. 
43 Calc. ... 

Recards, power to call for— ^rciaf 
Tribunal — Calenlla Impruvemen 

Aft (Beng. V of lOIl), ,. 71, cl. (c) 
—Land Act (/ of 1804), 

$ SS— Practice. Tlie power to call 
for records is a power which Is un- 
doubtedly ifihercnt in tlic Judge of 
a Land Aeqniiition Court and consc- 


46 

467 


Records, Power to call 1or—conc!d. 
qucntly in tlie Special Tribunal 
constituted under the Calcutta Im- 
provement Act. Golap Coomary 
Vossee v. Raja Sundar Narayan 
Oo>, 4 0. L. ir. 36, follo/ed. 
NijEsii CiiivoBi Bose o. Hiea Lal' 

Bose, (IS15)I. L. E. 43C,aIc. ... 

Rectification : See Mistake 


Refusal to act as Special Constables: 

See Special Co.vstadles 


Registered Company : See Liquidator ... 
Release: Sec Liquidator ... 

Remand— demand after uddition of 

parties by Appellate Court— Amend- 
ment of plaint— Whether whole case 
remanded tti consequence— Civil Pro- 
cedure Code (Act V of ms), 1. 107, 

. O. XLI, rr. 23, 25. Tlieie are 
other possible cases of remand 
winch fife not Included m 0. XLI 
Nolin Chandra Tripatl v. Pran- 
krnhna De, T. L. 11. 41 Calc. 108 
distinguished In the Code of 

Civil Procedure, 1908, tho Legisla. 
ture iias given the power of amend, 
inent to tiie Court of Appeal and. 
as ft necessary outcome, It ha» the 
power of remanding the wbedo case 
when an amendment of plaint is 
✓ panted and when pa, ties are added. 
Ihc general provision in s. 107 for 
a remand, s cot governed nr hm.tcd 
by 0 XLI alone, but is subieet to 
such conditions and limitations as 
may be presciibcd in the rules and 
onicrs. the amPndment of a plaint 


1 . u. u. a iJnlc. 


of ratt on hmo onhj 
TOisftf un second appeal— Case 
ifecided by loicer Courts on issues of 
fact — Civil Procedure C'/f/e, 18S2 
s. 581 Abseuce of ground of laio 
to support second appeal— Costs— 
Suit to eject a path in service of 
MWinrfar holding under kaluliat 
wilA Govenment—Onus of proving 
fand as choickidari chai.ran— Right 
to dismls, paik. The plaintiff, a 


231 

217 


277 

580 

586 
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Rsitiand— ron'f/. 

zamindar uml>^r n knl'iiliat, with the 
Governnic'tit made V) his fircde- 
ep'sor in title in IbOl, sued to « ject 
from a jagliir within liis znmitidari 
paikinhis ter\icc whom Iia ha«l 
dismissed from ids service with 
notice to quit. Tlie Secretary of 
State for India, now solo rcipoml* 
ent, was nl-o made n defendant, as 
tlip Government disputed the 
zamiudar’a right to dismiss the p.aik. 
The plaintiETa case was that there 
were two classes of palka, the 
Govcriiment paika, who performed 
police duties and whu could lie dis- 
mis'ed only by tho Ooveroinent, 
and that claaa alone came withiu 
the terms of the kabuhat. and 
private paiks wiio performed 
services personal to the zatnindar. 
and that tho paik in euu belonged 
to the latter class and the zamiodar 
was therefore entitlcil to dioimss 
him. Botii the Subordinate Judge 
and the District Court held (hat the 
paik defendant did not come with* 
in the terms of the kabuliat, and 
found concurrently on the facts 
in favour of the plaintiff')* cooten* 
tioDS, but (he District Judge gave 
no specific reasons for bis decision. 
The High Court admitted a second 
appeal by the respondent on an 
is<ue not previously raised in the 
case, ‘whether the land in suit 
liail l>ceo excluded from assessment 
at the settlemctit in 1792 as I'eiiig 
appropriated for the maintenance 
of paiks performing police diitiea,” 
and whilst agreeing with the lower 
Courts on the construction of the 
kabuhat, ignore*! the findings of 
fact, and remanded tho appeal for 
tho trial of the fresh issue, making 
the plaintiff who liad sueceeded, 
pay all the costs (hen incurred, 
ifr/d, (hat the High Court in 
second api->cal was by i»>ction 
681 of the Code of Civil 
I'rocoJure, 1882. then m force, 
lound by the findings of fact of 
the IhsUict Judge w ho “ had con* 
siJered the eviJpuce and saw no 


Remand — coneUl. 

re.MOn for differing from the find, 
lags of the Stil-oniinalc Judge.” 
The High Court could tliercfore 
only allow the appeal on a ground 
of law, and on the only (|iicslion of 
that Court agrtid with the Court 
below. Kvcnifitwcrc competent 
to the High Court to remit n case 
for rclicariiig on an i«.-iic not 
raised in the pleadings or eien 
suggested in tl.o Courts I>c!o\v, it 
ought only to 1)0 done in an excep- 
tional ca«e for good cause shown, 
and on payment hj* the party 
appealing of all costs. Tlic respond* 
enl did not suggest ho was taken 
by surprise or had discovered fresh 
evidence of which he was previ- 
ouiJy unaware. The omission to 
raise tlic issue early in tlie enso 
appeared to be deliberate, tlio onus 
of proving it was < ii the respond* 
ent. and there was little, if any 
evidence to support it. The appeai 
“llO'vpd. IUm 
C lIiNDRA Dlusj DtO y. SECBtS- 

4S eSJ* K- 

I’o/fOOS) lor 
ef (6), »u6.». f^) ,0 xr r 
r. W. As the body of the Code 

creates jurisdiction (wh.ic 

indicate the mode ,n whicli it u 
bo exercised). ,t u expressed m 
more general terms, but has to be 
read m conjunction w.th the more 
particular provisions of the rul». 
S 107, suUs (f), cl. (t) oTthc 
Code 14 subject to the condit.ons 
and limitations prescribed by the 
rules . and in the ca«e of a lower 
Appellate Court,' the power of 
reverra) and remand is limited to 
the pO'*itioii desenU-d in rule 23 
Order .KLI. Mam MoIll^ S’avdal 
r. ICautailav Mandau (lOlM 
I. U It. 43 Calc. 

Rent, eelt for — Tille ParaoiK,v„i^ 

dupottemm ly — Omtu e/ 
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Ael {I of 1872\$. 102. Where ft 
tenant h aiipJ for rent, he can set 
up eviction by title paramount to 
that of his lessor as an answer ; and 
if evicted from part of the land, an 
opportioument of the rent may take 
place , blit the onus is on the lessor 
to show what is the fair rent of the 
lands out of which the tenant was 
not evicted Gopanund Jha v. 

Lalla Gohinda Proaad, 12 W. R 
103, referred to. SunUNDRA NaraIN 
Roy CirownnuKY v Disa Natd 
Bose, (1315) I. L R 43 Calc. ... 554 

Rent Dec'ee : See Malc ... 263 

. -ni'Kitnce — Vrei'ioua er 

parte rent admttibilityof, as 

evidence of relation bip betieeen 
parltes—Preitimption of continuance 
thereof— Evidence Act{lof l$72), 
g 114, illut. (d) A previous ex 
paile rent decrcu (between the same 
parties) is not merely an item of 
evidence, but is conclusive as to the 
relationsliip between the parties at 
tlint time. Its value becomes more 
apparent since the terms of s. 114, 
illus. ('0 of the Evidence Act permit 
the Court to make a presumption as 
to the continuance of the stole of 
tmn{;a. IIibanhoy Kumar Saha' 

V. Rajuan Au Dbwav, (I9l5) 

I. L. R. 43 Calc. ... ... 170 

Ret Judicata : See Hindu Law — 

Alievat'.ox by Widow ... 417 

— ; See Wakf, validity 

or ... ... ... 156 

I , rule of: See Declara* 

TORT Decree, suit for ' ... 694 

Rateue from lawful Custody— Lau/ul 
apprehension, resistance to— Opium 
— Person teUi'ig article ai opium 
tehieh turns out not to be the same — 

Arrest and detention of suck person 
—Legality of arrest— Escape from 
such arrest — Opium Act {I of 


Paob. 

Reicua from lawful Custody — eoneld. 
arrested but escapes with the aid of 
others : — Ileld, that his arrest and 
detention are lawful under a. 1 5 of 
the Opium Act (I of 1878), and 
that his convictiun under s. 224 
and that of the others under a 225 
of tlic Penal Code are legal. It is 
an offence for a person to escape 
from custody, after iie has been 
lawfully arrested on a cliarge of 
having committed an offence, 
although he may not be convicted 
of such latter offence. Deo Sahatj 
Lai V. Queen-Empress, I. L. R 28 
Calc. 253. approved, Mohammed 


Kazi 0. E'lrBBOR, (1910) I. L.R. 

43 CaIc. ... 1161 

Rtsidenea; See Security fob good 

BEHAVIOUR ... ... 153 

Rasumptien : .\SSESSMBNT ,,, 973 

Pevanua Olfiear : Srr JuRisDiCTiox ... 136 

' Sale: See Sale fob Arbears 
OP Retenlb ... ... 46 

Ravanue Sals Law (Act XI of 1B59), a, 54 : 

See Sale fob Arrears of Reve.vub 46 
Bevaraianary Interest: .S'«e Hindu Law 

— PARTITIO.V ... ... 1118 

RafBPiioner j See Declaratory Decree, 

SUIT FOR ... 094 

Review: Appeal ... ' ... 173 

— — : See Ardituatio.v ... 290 

Ravisian: See Comiositio.s ok Offence 1143 
Reviilenal Jurlsdictian of Hi£h Caurl: 

Sea Sanction for Prosecution ... 697 


Ravivar — Procedure and practice — 

Execution of decree— Decree barred 
by limitation — Application for 

transmission — Notice — Order on the 
notice, effect of— Master, authority 
0/ — Coarl, Jurisdiction of — Civil 
Procedure Code {Act XIV of 1SS2) 
91.223,224, 235, 248 and 249— 
Uelrhambe^s' Rules and Orders, 

rujr S pn rtn,. S.4, / T'l’ .f 


as opi'im which afterwards turns 
out not to 1« the same and he is 
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Revivor — conUi. 

(icfeudant. ‘Tliis decree rnl)- 
Foqueiitly transinilled to tlie 
District Court of I’urnen for exe- 
cution, but was returned by tbet 
Court us utisntUfied Thereafter, 
another opfihcatior. for execution 
by arrctt and iinpri^ocment of the 
defcudint was made to tlie High 


another application to the High 
Court on the tabular form provided 
under s. 235 to tlie Code of Civil 
Procedure, I8)j2, for execution of 
tlicir said decree liv transnussion of 
ttie same to the District Coarl of 
Murshldabad and attachineut ot 
tlie defendaot'e property situate 
within ttie jurisdiction of the latter 
Court, and the Registrar directed 
notice to issip on the defendant 
under a 248 (n) of the Code. On 
the 30tli June, 1908, the defenOaut 
not having appeared to «liow cause, 
the Piaster onlurcd execution to 
issue as pr.ijed Again no eteps 
were taken until the 18th January. 
19l5, w-iien a fre»li application was 
made to the llii;]! Court for execu- 
tion by attachment of No. 14 7, 
Cotton Strict, in Calcutta The 


.-iiiiu vu upjic.ii 10 tlie itigii 
Court in it's Appclhte Jurisdiction, 
refercnio was made liy this Court 
to a I’lill I’cnih ITeld. that tiie 
application of the 1st June, 19U8, 
and the order of the SOtli June, 
1903, <iid n t constitute a revivor 
within Art. 18.1 of cue let 
Schedule of the Liiuication .^ct. 
1903. Per Sasuersox C.J. The 
substance and not tbe form of the 
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REvivor — co/iUl. 

togctlier with a certifiente of non- 
aati-fjetiun and no more, and tbe 
order made in euustatice was that 
the application sbuuld I>e granted. 

The notice wlilch was i-suod under 
8. 9l8 wax inapplicable to the pro- 
ceedings in question Tlie 
question whether a decree was 
capable of execiilioii would have to 
be sictermined by the Court itself 
under B 249 of the Ciul I'roccdiire 
Code. The Registrar was not 
clothed with authority to decide 
euch a question as ori'CS in this 
case, viz., wlietl er the decree was 
barred by tbe Statute of Limitation. 

Ruio 370 in Bcichambers" Rules ond 
Orders wni not consistent witli (be 
(>chcn)e of theCode of 1882. Tlicse 
rules must be read os modified by 
the Civil Prc'cediiro Code, 1882, 
under which the application in this 
case was made, nnd the notice 
issued and the order made did not 
operate os a revivor within tho 
tneaiiitig of Article 183 of tlie 
Limitation Act, Scliedule 1 The 
fact that the word “revivor" is 
used in .Article Jh 3, instead of the 
different matters Specified in Article 
182 being eel out again or referred 
to in Article 183 as might hare 
lieen done, ehuws that Roincthmg 
dilfereut to such matters was 
inteuded Further, the condi- 
tions dealt with by tlie two clauses 
are essentially different and the 
periods of bniitation vary mnlerially. 

Ptr WooDBorrE J. An order for 
tranenussion as >>uch is not an order 
on an appicatinn for execution, 
thou{;ii It is an erdcr on an appli- 
cation in execution. It is a 
proceesling taken with a view to 
further action by way of rxr ctition 
cle where on which action unleig 
previously deteniiincd the question 
of the right to cxeaite the desjrce 
is deeid^J. If the Registrar bad 
power to issue as a “ gmui-juJivial 
Act" notice under s. 248, be liad 
no power to deternirc judicially 
that the decree wai alive bad ’tbe 



GENERAL INDEX. 


xlit* 


Paqb. 
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(Iclitor coiitcHtc-d tlio point. Tiic 
ifinlfcci tiiiiHt hnvc done tliutaml the 
fiK’t timt tlie debtor di<l not appeal 
(III till) iiotico, cntitn'l fiive tlie 
rird<r pasMed tiiut judicial character 
which ix ticcexHury for on order 
opcniUiiK as revivor. The la^t two 
words i)[ the Or<Icr (" Let execution 
IsHtic (iH prajeil") make tlio order 
opcrniive as one for trnnanii-jsion of 
till! (k'crct! ; for this was \vhat was 
nskcil. Ptr Mookehjek J. Section 
230 muki'H it plain that the.ipplica- 
lioTi for execution must be presented 
to till! Couit to which the decree 
has boon trunsinlltcd lor oxeciitiou, 
while the oxplarinlion to (section 248 
idiowH that the tioticc lequired by 
that Bcctlon must, where the decree 
hnn licoti transmitted, ho issi/cd hy 
the Court to which tlio decree has 
liecn sent for execution, Coose- 
({iiciitly. the Issue of tiie notice in 
this COHO tuidur section 248. on the 
lioHiRof thu application for tr.ins* 
inisBloii of the decree, was not in 
conformity with the Code of 1882 
wldoli was in force at the tine. 

Upon thu application for trons* 
inisnion of the decree under section 
223, a notice under section 248 
could not properly be issued ; such 
notice though issued did not by 
itself op'rate as revivor of tbo 
decree and there was not in fact, 
and could not in law be, such a 
determination by the Slnstcr under 
section 249 as would operate to 

revive the ducree. Chuteiiidt 
SiSQii V. SaitSl'habi Mull.(1916) 

I, L. JL 43 Calc. ... ... 903 

Rhinderiat: ■'■ee MAiiOMrrAV Lew — 

Esdowment ... ... 1085 

Right of Reply — Eihihling doeuminU, 

not part of the Tfcordy on behalf of 
the aecueed during the eroet- 
examiiiation of the proieculiort 
teitneeiee—Dortrine if siirpr/»e— 

Crimbwi Procedure Code {,Act 1' of 
lS0S\et.2S9andS92. Section 292 

. of the Crb-ninsl Procedure Code ia 
not to be read independently but in 


Page 

Right of Reply — concld. 

connection with s. 289, aud gives a 
right of reply only when ‘ the 
accused, or otiy of them, adduces 
evidence after the case for the 
pro!>ecuttop has concluded The 
prosecution has no nglit of reply 
when the counsel for the accused 
lias, during the cross examination 
of a prosecution witness and before 
the close of the case for the Crown, 
put certain letters, which do not 
form part of the lecord, to such 
witness, and then tendered and had 
them admitted in evidence The 
question whether the prosecution 
lias been taken by surprise is not 
the correct test under s 292 of the 
Code. ,Emperob v. Sheekath 
Mahafatba, (1916) I L. R 43 
Calc. ... ... ... ‘426 

Road: S« MuNicirALiTv ... ... 130 

Sale: 5e« Receiver ... ... 124 

Sale, setting aside of : See Deposit in 
' Court ... . . ... 100 

Safe— £zeculic« of r<>d-c?eer«e— £«c«ni- 
branees— Bengal Tenancy .4c< {VIII 
of ISSS), ss. ISO, 16S to iflr— 

Decree for oi rears tf reut-^Sale 
under the Bengal Tenancy Act, effect 
of-'Purchaee by landhid Where 
a tenure is sold under the provi. 
eiooa of the Bengal Tenancy Act 
in execution of a decree fur arrears 
of rent, and the procedure pres- 
ciibed in Die Act has been observed, 
the ’result therein described ns 
follows, namely, the purchaser 
becomes entitled to annul ail ! 
encumbrances other than registered 
and iiotitied encumbrances ; the 
coDscqiieuce of the sale does not 
depend upon the nniouiit of the 
bid effered by the successful 
purchaser ; it is independent of the 
value of the bid. Section 1C5 of 
the Act was enacted solely foi ,the 
benefit OE the decree-lioldcr ; if the 
bid is not sufficient to satisfy his 
decree and costs, it entitles him to 
have the property sold with power 
to annul a'l encumbrances ; but it 
is not obligatory upon him to adopt 
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this extreme measure, and lie is not 
in peril if lie decides not to pursue 
this special remedy. i}jN6<%art 
Kapitr V. Khetia Pat 
I. L. 11. 38 Calc. 923, not followed. 
S\LIMULLiH t. nitlB.S'L'UDI, (1913) 

I. L R 43 Cnlc. ... ... 263 

■ Immoveable properly ~Tran»f^ 
of Properly -4et {IV of 18S2), t Si 
— Dittriel Hoard, tale by — Itt- 
corjtoraled C»mp,viy—Suit, dttmit' 
tal of — Contract, mcitsion of — 
ll’flirer — liespondent — Croas-objee- 
tioMt — Chit Procedure Code 
(.4cl VoflOOS), 0. A’Z./, rr. S2{S), 

33 — Corjioration, duly of, ichen it 
reeeicet money under an tNeyal or 
vRra vires agreemnit. SecUon 54 
of tlie Transfer of Property Act 
provides tint a rale of tanpble 
imniOTealjo prO|>erty of the value 
of Rupees lOd and upwards can be 
made onl) b} a registered instru* 
nient. Title to land, tliercforo, 
cannot pass by a mere admission * 
when the statute requires a deed. 

Jadu Hath V Pup I,al, I. L. It. 33 
Cnto 967, Vharam Chand v '.Ifan^* 

Sahu, IC C. L. J. 436. Harak Lall 
V. .VuR^oo Lall, 22 C. L. J. 380, 
referred to. Uemeudra Hath 
2/uA<rjre v, Komar Hath Rov, 

I. L^ll. 32 Calc. 169, distinguished. 

The effect of Rules 93 and 98 of 
the Statiitorj I’ulcs made by the 
■ Licutciiaiit-Goseruor on the 13th 
Decemher 1885 under a 138(<f)of 
lleng. Act III of 1885, is that no 
iinmoveahtc property scaled in a 
District Hoard can Im rohl, except 
with the preMOiii approval of the 
Local (5oi eminent and except l»y 
an insirument uiidir the common 
seal signed by the Chairman and 
by two members of the Board. It 
is a Well scttleil principle of inter- 
pretation that Courts in construing 
a ststute wiU give nwich weight to 
the interpretation pul u]>oii it, at 
the lime of Us euactnent and since, 
i'J Iho-e w'liKc duty it has been to 
eon'trne, rxeeote and apple it, 
although such int.-rpretation has 


6ais — eontd. 

not by any means a controlling 
effect upon tlie Courts and may be 
disregarded for cogent and 
persuasive reasons. Bileihvar v. 
Bhagiralhi,' I. L. il 35 Calc, 701, 
referred to Wlicn a public body 
or a Compatiy is est.shlisheJ by 
statute or is iiicorpor.'ited for 
special purposes only and is 
altogetiier the creature of Statute 
Law (he prescriptions for its acts 
and contracts are imperatiic and 
essential to their validity, irard 
V. BeeL, 13 0. B. (N S.) 668,. 
Stapleton v. ITaymen, 2 li & C. 
918, The Artdaluttan, L. B 3 1’. P. 
182. Lt Feuvre v. Shller, 8 B. 
& B. 321, Cops V. Thamet Haven, 
3 Excli. 841, Biggie v. London and 
Btaelieell Py. 6 Exch 442, Frend 
V. Dennett, 4 C B. (N. 8) 670, 
Comieall Minina Co. r. Bennett, 5 
H. & N. 423, 7mA Peat Co v. 
Phitlipt, 1 B. & S. 698, BoUomley't 
Case, 16 Cli D. C8I, and In re 
Gifford ourf Bury To\cn Council, 20 
Q B. D. 368, referred tn. A auit 
need not be dismissed merely 
because the authority for its iiisti- 
tulions Biicli ns a certificate under 
the Pensions Act, 18C1, or 
eectinti 78 of the Land R'>gistratiun 
Act or section 60 of the Bengal 
Tenancy Act or section 4 of the 
Succession Certificate Act is not 
produced with the plaint. But 
this pnncipl'' has no application to 
a case where the plaintiff at the 
date of the inatitutii'ii nf the suit 
had no title ot oil. Surat Chandra 
V Apurla Kriihna, 14 C. L. J. 55, 
referred to One contract i» 
rescinded by another between the 
same parties, when the latter is 
inconsistent witli and renders 
imp<>8'ible the performance of tlie 
former , hut, if, though they differ 
«i terms, tlmr legal efltvl is the 
same, the second is merely a 
ratification of the fir.t and the 
two mn.t l-e construed logelher , 
where the new contract it con- 
sistent with til* conliniiaoce of tU 
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former one, it tia^ ro effect unless 
aii'l until it 13 performed. Hunt v. 
Sovlh Eastern JRy, C’omjWRy, 45 
L. J. (J. P. 87, Dodd V. Churton, 
[1897] 1 y. 13. 562, Eatmore v. 
Colburn, 1 Cl. M. & R. b5, 
Thornhill V. A’eals 8 C. B (N. S.) 
831, referred to. But where 
parties eatei into a contiact which, 
if valid, would have the effect, by 
implication, of resciiidiuq a former 
contract' and it turns out that the 
second transaction caunot operate 
a!i.tlie parties intended, it does not 
have the effect, by implication, of 
affecting their rights in respect to 
the former transaction. Nohle v. 
IKard, 4 H. & C. 149 ; L. R 1 
Cxch 177, Deo dem, Biddulp v. 
Poole, U Q. B. 713, referred to 
Where the question is, whether the 
one party is set free by the action 
of tiie other, the real matter for 
coQS'dorallon it whether the acts 
or conduct of the ono do or do not 
amount to ati lutimatinn of an 
intention to abandon and altogether 
. to refuse porfonnaoca of the 
contract. The true questioo is 
whether tho octS'Uiid conduct of 
the party evince an intrntiou no 
longer to be bound by the contract. 
ilertey Steel and Iron Campami v. 
Naylor Ilemon <t Co , 9 App. Cas 
434, General Bill-imting Go. v. 
Atkinson, [1908] A. C. 118, 
referred to. Tlic Court rcipiirei? as 
clear oideiicc of the waiver as of 
the existence of tlie contract itself, 
and will not act upon less. 
Carolan v. liralaeon, 3 J & L. 
••200, referred to. Wiierc acitrpora- 
tion receives money or property 
under an agreement, which turns 
out to ho nllra vires or illegal, it 
is not entitled to retain the money. 
The obligation to do justice rests 
upon nil persons, nntiirnl anil 
artificial; if one obtains the money 
or property of others, without 
authority, the law, independently 
of express contract, will compel 
restitution or compensation. 
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Chapleo V. Brunswick Building ' 
Soeiely, 6 Q. B. D. C96, referred to. 

As an ordinary rule a respondent 
in an appeal i« not entitled to urge 
cross-objections except as against 
the appellant.' But rule 21(3) of 
Order XLI of the Code of 1908 has 
materially altered tlie pie-existing 
law hy the biibstitutioii of the 


Fortlier, rule 33 of Order XLI has 
conferred wide discretionary powers 
<m tlio Court of Appeal to alter the 
decree of the Court below as the 
case may require. JIatiiuea 
Mohan Saiu v. Ka»i Kumar 
Ssha,( 1915)I. L. R 43Cale. ... 790 

Sale Absolute s See Incumbrance ... 658 

Sale for Arrears of Revenue— Arfrew 
possession — LimitatioH—^ Ineum- 
trance— Limitation Act {IX of 
I90S) Sch, J, Arts. 121, li2, 144-— 

Assam Land and Revenue Regula- 
tion (/ rf. 1S8S), ss. 70, 71, In a 
suit loT Ihas possession and mesne 
profits in respect of certain lands 
purchased by the plainliffi at a sale ' 
tor orrears of Government revenue * 
the defendants contended tliat they 
had been in adverse possession'of 
the said lands for a long time, that 
their occupation was in the nature 
of an incunibr.\nce and that tlie 
plaintiffs were not entitled to avoid 
the same -—/yeW, that the interest 
which the defendants acquired was 
an iiicumbranoe within the meaning 
of Article 121 and the huii was 
barred by limitatloii. Karmi Khan 
V. Brojo Nath Das, I. L I!. 22 
Calc. 244. and Nuffer Chandra Pal 
ChoirrUtury v. Rajendra Lai 
Goswami, I. L. If. 25 Calc 1G7, 
approved. Kumar Kalanand Sinijh 
y. Syed Ssrafat Ilossem, 12 C. W. 

N, 528, nml Itahimuddi Munshi v. 

A'afi/ii A'an/a ZaAiVi, 13 C. W. N.' 

407, di-'tirgul'.hcd. I’rasavka 
Kumar Ddtt r. Jnanenpra Kumah 
Dctt, (1915) I. L. R. 43 Cnic. ... 779 
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Sate for Arrears of Revenue— Pur- 

ehattr of a $hare — Meaning of the 
fcorde, "the purchaser shall not 
acquire any rights ichtch leere not 
possessed hu the precious oiener or 
owners" — Rerenve Sale Laio 
(Aci Xf of ISSif), 8 S'. At a sale 
under a. 13 of Act XI of 1859 it ia 
uot tlie riglitH of t!ic recorded 
proprietor that pass, hut the share 
itself. The policy of ‘the revenue 
law is to protect the revenue and 
make the Ihare on wlncli the 
revenue is assessed asailablc for the 
arrears of revenue due upon it. 

Debt Das Ckoicdhuri v lUjrro 
CAarajt 6'AoraI, I L. R. 22 Calc 
foliowed. Baiialata Dasi v. 
JfoHmotfta Xath Gosieami, 11 C. 

W, N, 821, Kuoiar Kalanand Singh 
y^SyedSarafat nosstin,}2 C. W. 

N. fi'iS, Jtahmuddi i1/unsAi v. 

A’ahni A’anta AoAiri, 13 C. W. N. 

407, Uilot CAiKrfra J/uIA<rj« v. 

Ahsho'i Kumjr Das, IC C. W. N. 

687, Dhaie ni Koer v. J/d(Aura 
Prasad, 7 C. It. J. ’1, Awnorfa 
Prosatl Ghost v Rayndra A'^mar 
Ohoie, I. 'h. n 29 Crtltf, 223, and 
Gitugadttn Mxsser v. Khttroo 

MumUl, 14 B. L. R. 170, referred 
' to KuEMtsn CiJAsniu Raksuit 
f. AtoL’L Hamid Sikdah, tl9i5) 

I. L. it. 43 Cil:. ... ... 4C 

-——in Eseeutlos : See Eevgal 

TFVANa AcrlVIlIor 1885), s<.85, 

159 ... ... ... 178 

- Sate of Goods: tire Contract ... 77 

' ' ^Contro^t for foriearit 

monthly <f<2jc<r»«— — 
Anl«ci/xilurt/ bre<xeh—}leasure of 
damcQrs. In a contract, dated 
Juiir> 4tl>, fxr the piircImNC of 300 
tons of Java ■‘iigar, it was 
slipnl.ited “ shijnnents to I « made 
hj stcntniTi during July t" D’Cem- 
her I9l4 . . . tlic a.recment 
to l<o coustriie<l as a separate 
contract in respicl of each »hip> 
in'‘nt *’ Without guing anv 
dehierj. on the ISil, tW 

selhrs repudiated the contract. 

In an action for l-reacli of contract 
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brought b> the buyer on tbe 26th 
August claiming cla'iingcs in respect 
of the while contract, for 300 
tons : — Uti l, tliat on the true con- 
struction nf the contr.ict, the buyer 
had the rigid to demand delivery 
of tlie goods by separate sliipments 
spread over the montlis from July 
to December, and t!ie true measure 
of damages was tbo nggregato of 
the difterenccs between the contract 
price and the market price at tlio 
appointed limes of delivery in each 
inontli. Roper v. Johnson, L. K. 8 
C. P. 167, jrertAeim v. Chieonthni 
Pulp Co.. [1911] A. C. 301, Frost 
V. Kmght, L. It. 7 Ex 111, and 
Urotn V, L. R. 7 Ex. 319, 

referred to. Per MooKrwEB J. 

In the circumstances of the ca>e, 
the inilalmeuts must be deemed 
to have been intended to lie 
distributed ratenldy over th'j period 
appointed for tlio delivery of the 
whole qiuntity of tlie gnod«. 
Ca/ami<ii(s v. Dnela s Iron Co., 47 
L. J. Q. R. 575, Coldinglon v. ^ 
Paleologo, L. R 2 Ex l03, referred 
to. Thornton v. Simpson, C Taunt. 

656, iarliitg v. O'Rionlan, 2 L. R. 

Ir 82. Calomal Auurunce Co. of 
Xem Ztaland v. ^rfehiide .Iforine 
fnsara'iee Co., L. R. 12 A. 0. 121^, 
cited by Mookirjce •». It being 
found mat the principle applied by 
the Court uf first uiitaiicc in 
acscSMiig damages was erroneous, 
but that on tliu application of the 
proper principle* the damages to l« 
allowed would lx* I.irger, uj the 
defendant's appeal the Court 
doc'mcJ to «!i'-tnrh tl e judgment or 
order n remand Bilasiram 
Thakfroas r. (Jlbdxy, {1915) I. L. 

It 43 Calc. ... ... 395 

Sanction for Prosseatien — /n/hrmaliun 
to t4e jxjhee rep^rltd fatit—Xo 
Safsrqueni appUrrIion to the Maytt- 
traU f-r JudKial ii«rr»t»van<M» — 

Or-ler of ilayjtrale falling on 
snf/rmnnt le prorr ease, an-t 
trammsUriH of u-iti'S'ei — (it, ml of 
sinrhon — Xie t$itf iftiH''ion tekm 
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Sanction for Prosecution — could. 

false charge made to the police but 
not /ollutced bi/ complainl — 
plaint" — Poicer of magistrate to 
direct prosecution himself in such 
case — Judicial proceeding 
Criminal Froiedure Code (Art V 
of IS93), ss. 4 (A), lOS (1) (b), 476. 

No sanction is necessary under 
a. l9o {/), (i) uf the Criimnal 
Procedure (J>,da to prO'CCUte an 
informant under p. 21 1 of the Penal 
Code when a f.ilac charge has been 
made by him only to tiie police. 

Karm IlaLksh v. King-Kmjteror, 

2 Cr. L; J. 66, Phimaraja I'eniotes- 
tcarulu V. J/oova Papula, 13 Cr. 

L J. 480, JEmpei-or v. SketLh 
Ahmed, 13 <Jr. L J. 578, followed. 

But sanction is requisite under tlio 
section when ho has subsequently 
preferred n complaint to tiic Magis- 
trate praying for judicial investiga- 
tion Qi«en-Emjn «S3 v. Sham. 

I. L. 11. 14 Calc. 707, Jagendra 
JXath 3Iuhe jee v. Emperor, 1, L. K. 

33 Calc. 1, Queen-Eniiiress v. 

Sheik Beari, I. L. K. 10 Mod. 232, 
followed, When a person who iias 
laid an iufuitnatioo before the 
police, reported to be fal«c. has not 
subsequently applied to the 
Maqiatraie for an nivestigatiou or 
has nut impugned the correctness 
of the police report and prated fur 
a trial, he ha-* not made n ’* com- 
plaint" witliiii tlie meaning of 
B. 4(/0 of the Code. An Order for 
proseciitloii cannot be made under 
s. 476 uf the Criminal I’roccdore 
Code w hen tiie alleged offence 
under ». 211 of the Penal Code has 
not been coniiiiitiod in Court, but 
in relation to a pol'co imCstigation 
Only. Dharmuhis A'nicar v. King- 
Emperor, 7 C L. J 37,1. Jadu- 
uaiilan Singh v. King-Emperor, 

10 C. L. J. .564, fullowed. The 
procedure of lalhiig on tiie 
inforiiiaiit, wlio is reported liy the 
police to iiaic made a fuNe cliarge 
l«fore llieiii to prote ill* ca«o and 
till* exainiinti'iii of wltDeKSis m not 
c<’iiteinplat'-d lij tiie Code, nnd t'le 


Page. 

Sanction for P/osecution — eoncld. 

proceeding is not a judicial one 
witiiiu s. 476 of (lie Code. Jfonli 
Durzi i), Naurangi Lall, 4 C. W. 

N. 351, fullowed- Tavkduli,a v. 
EBirEHOB, (I9l6) I. L. R. 43 Calc. 1152 

lievisional 

jurisdiction cf High Court over 
Presidency Small Cause Court — 

Civil Proeelure Code {.let V of 
190S),s.llS — Criminal Procedure 
Code (Act r of isosy, s. 195— 

Stage in a judicial proceeding, tchat 
is — *‘Oiith ' — ''Delay” A Judge 
of the Presidency Small Cause 
Court, Calcutta, had dismissed six 
applications for sanction to prose- 
cute tlic plaintiffs for liaving made 
false claims. On an application, to 
the Jligli Court under s. 115 of the 
Civil Procedure Code to aet aside 
the orders that under 

s. 195 of the Criminal Procedure 
Code the High Court is tlio superior 
Court to the Presidency iirnall 
Cause Court, and i'as power tu 
deal with the order which was 
made by that Court, //eld, also, 
that an uppllcatioii fur leave to sue 
is a stage in a judicml proceeding, * 
where*8ucli leave is neces.-ary to 
give tiiu Couit inriidiction, Held, 
also, tliat the delay in making the - 
application for sanctiun to prosecute 
had been satisfaciordy explained, 
and was not in the circumstances 
such as to prejudice tiie plaintitls, 
BuDiiyLALv Chattu Goi-e, (1915) 


I. L. Jt 43 Calc. ... ... 597 

Sapindas! 5ee IIixdD LAw-^SinimiAN 914 • 
Scape of A£ancy: See Princital and 

Agent ... 511 

Second Appeal: .?e« Remand ... 104 


Onler of Settlement 

Ojfictr settling rent, irhether open to 
tecond appeal— liengal Ttniney 
Art Xni 0 / ISSS), es. lOSA (4), 
ice, 109A—Ex'e:s aiea. Per 
CoaiAM •. SViiOH ill a proceeding 
under s. 10,'i of the Hengol Tenancy 
Act the Settlement OHiccr is asked 
to increase the rent under sub-s. (4) 
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SecQ.id Appeal— cone/cf. 

in accordance with the rules laid 
down vn s. 5'2, and the claim it 
refused on appeal to tlie Special 
Jud^e, on the ('round that the land 
of tlic tenant ii not proved to be in 
escras of the area for which rent 
hat been prc\iflii«I^ paid, a aecoud 
appeal it not barred by a. 109A nf 
that Aef. Uamuicar Sinqh v. 
Bhoou'iicar JKa, •! C. L. J 133, 
and 6Vii«< V. Ham Ilelha Hkagat, 

14 C. L. J. 110, considered Ptr 
MooKEiuce J. If in any pr-cecl* 
ini' under s. IOj <]UCHtioni under 
B. 105 V have been invettijoted and 
detenmiied, the order of the 
Settlement Officer, though in form 
an order which settle* a fair and 
equitable rent, deet in aubHance 
embody a decieion of questions 
wiChiii the scope nf 6 lOSA. and 
contequently of s lOfl Such a 
• dccldon i« not one merely setthiif' 
n rent within the meamti'' of 
s. 109 a and is consequently liable 
to be challcnjtc'l by way of second 
appeal to the Uiith Court. 

J.tltADA SCNDA'IJ CtlOWDUUnaSt r, 

AHUOI Saukss, (191G) I. L. «.• 43 
Ca'c ... _ ... • -... C03 

Second Probate, 'duty on : See I’nintTE Cj5 
Secretary of Stete, luit by: firs 

pESALTr ... ... ... 230 


Security, ccope of: See MoRT<n<.E ... 895 


■ -for Coitt: .5« INSOLVENCY ... 243 


food bchavlou* — />!*- 

»rmi«atio« of matter lil^elv t-t 
promote enmity or halrei l.ehrern 
rcMn/y intenffc*'! — 

Crimi'ial I'rurrlnre Cole ( tel I 
«/ tSOS), r iOS (//>— /'rnal Co-le 
{.Act XIA' 0/ ISCO), I IS3A To 
juatify nn order nmlcr s. lOS (iii of 
the Criminal I’mcedura Code, it 
suffiejem that the words ii*ej arc 
lively to prom 'to fiYliiiJ* of 
ennut* or hatre n«twiNn ihlTerent 
il»«4CS and It |H jHit ncoair} to 
«‘»tal.h'li an intr-nlion to pranv'tc 
►ucl. fe.liiiRs a< It would !.« .» a 
trul for tlx" i-fTrorf under s. 153 \ 
of tlx- IVnal C.»lr PKimnaUla 


Security for jood behaviour — ecnul. 
V. E'ltperur^ 12 Ur. L. J. 248, 
dissented froni. Joy Chandra 
Sarhar v. JJntperor, I. L. II. 33 
Celt*. 214. Jiiiipiiiil iiai v. Aihavale, 
6 Cr. L J. 439 ; 10 I’nnj. Hoc. 23, 
referred to. HlT.U, I’liASAl' v. 
Eui'utoii (i015) I. L. II 43 Cnle. 

■ — — - I .■ J'er- 

eon irilhhi th’ Inenl liiiiiti of {he 
3la-}iilfate's jnritdiel on — lleMtile'iee 
— Cemmfjifort of acle eomplalnel of 
tetthm each loeil liinile — Jiirh- 
elielit/n of Httijlitratf'—Crtmlniil 
Procedure Code (/lit V of IHOS), 
e. no. Section Ml) nf tlm 
Cfiininal Proci’diire Code does not 
require leaidetice within the local 
limit* of the jiiriHdictlou of the 
Magiitratc who invtitntes proceed* 
ing* thereunder. W'hero the liohitt 
of the pcr<ons call'd upon to 
fiirni*lt aecuriiy for goisl hehaviuur 
were prnciMed, and tlioir evil 
rcpntnti»ii acquired, within llie 
local hinit* of the jurisdiction of 
tlic I’rendsncy Magntnitc of tlia 
Northern rHvisinn i>f the town of 
Celcotti, tlioiigli they might Im 
occasionally ro'iding elicwhire — 
He'd, tiiat tho Aligiclniti wiu 
cmiipetent tn tike j'r tL.|.i|ing« 
against hnc‘)i J'.irtio' iiinh'r s. 110 
of tho Cmle A’eMAoi c. (Jueeu 
Pmpreee I b It J7 (‘ale. 993, 
dislinKUiBiieJ U'lirniii r. hiiinu 
ifALWAi, (1915) 1 I. II tdUali..., 

. ■ . — — I're 

viout euaci'lioni, jTiiof of —Ctutroi 
Bureau reyitler of lAnnit im 
firteeiune. eridtiitiitni r.due 
BHrait from jail re'/hl-r inlLul 
proof nf tdeHll't — t.orui fiiiii 
IfMUtr — Criminal I'm eitu t I'mlt 

(Aetl’oftsas) * 110 W’h. n«Mr 

prcaif nf pri'iou* »<>n*i liuc.t i, 
require 1, whelln r oikI- r »• < Ii.ki iA 
of the I’eniJ L«x!i- -r Cl.vl'f VIII 
of the Criminal IVm-r Imo I 
•uch preci-'K c-xn n ll■•ll• mii»| I,, 
{■rovril »lr>Cll> and in a i-.H.i.pij 
wrth Uw. and nnl— « a<> (»-•». I i. , 
Court laa C ke tl.riii i'.tu • "i •! I im 

1150. rrgnt-f r| 
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Security for good behavioui' — conctl. 
the CeLtral Bureau purporting to 
cont.'iin the tlmnib iinprc<!’»ion of 
the accused and lus descriptive 
roll ^\ith a of liis previous 
convictions, \\heii there was tio 
evidence how it came to he made 
and lodged in the Central Bureau 
nor from wliat particulars the 
previous couvictions were lecorded 
and certified, was held insuflicient 
proof of bucIi convictions. An 
extract from the jail register 
snowing previous convictions of a 
certain person with dfiajri nii-l 
certifi'd copies of previous con- 
victions of tlio same in tlie ah<ence 
of evideuco »f identity with the 
present accused, held insufTictcot to _ 
prove provinus convictions of the 
latter, s pcison who has served 
the period of hu iinprisoiiiiient 
should he given a chance of 
reformation and should not be 
proceeded with under section 110 
of tlie Criminal I’roccduie C(<lc 
soon after ids emergence from jail. 

Junab All \. Emperor, I. L. It. HI 
Cnlc. 783, referred to. Although 
gcncr.al btatemeots of witnesses 
eg, that the accused are all pick- 
pockets and that c^ery one is 
afraid of ihem, may not L>e wholly 
inadiiiissihlo in •.■videuce, no Court 
should act on a body of siicii 
evidence without testing the 
statcineTits of the witnesses and 
obtaining from them "'•ma parti- 
culars of Ih-* facts on which their 
gereral statemeuts aie made. Tlie 
case of eacli accused should he 
diSoreiitlatcd in the oidence and 
the order of the Court ' EstrenOB 
t». SiiviKir Anni’i., (lOIG) I L It. 

43 Call-. ... ... ... 1128 

Security to keep the Peace — Conviel on 
under M. 143 of the Penal Cotie — 
Ahtence of Jind-ng tf acU iiirole/ni/ 
hreneh <f the peace or reident 
intr«t<'f>M 'f eomir.itthig the tame— 
Ijegalilg if order fur eecurily— 
Crimltial J'roeediire C de {Art V 
of ISOS) ,.106. To hrhg n case 
within the terms of a. 10 i of the 


I’aob 

Security to keep the Peace— conclrf. 

Criminal Procedure Code, the 
Jlagistratc should exprefesjy fi id 
that the acts of the accused 
involved a breacli of tli“ peace or 
wers done with the evident Inten- 
tion of cnuiinittinsr the fe.ime. or at 
all events the evidence must he so 
clear that, without an express 
finding, a superior Court is satisfied 
that such w-as the c.ase. Jih Lnl 
Gtrv. Jagmohan Gir, I. L. H. 26 
Calc. 676, followed A finding 
that tiie common object of the 
unlawful assemhij’ was by means 
of criminal force or sliow theieof 
to take pocbessioii of 1 uid cultivated 
by a tenant of tlie rival landlord, 

.and that, but for tl>e direction of 
the lottcr to the tcn.iiiU to letlre, 
whicli W.VS carried out. there miglit 
have l*een a serious riot, held 
insuIBciont to lirliig the case witliin 

. the purview of g. 100 of the Co.Ie. 


Aoout At I CnowpHcni v. EsrrEROii, 
(1916)1. L It. 43 Calc. ... C71 

Sdpftraiioa, allegation of : See irtvre 

Law— Joist- Tamiiy ... ... 1031 

Ssrvants^^Quarters, ncqulgition oti See 

LisD AcorisiTios ... ... C65 

Set-off: See Attobvey’s Liev for 

Costs ... ... ... 032 

Settiement Officer, order of: See 

Skcosd ArrEAL ... ... C03 

— po* 0 * of; See 

Bevgao Tevjncy Act (VIII of 

18«5), 8 102 ... ... 547 

Shares, sale of; 5e« Dauvots ... 493 


Simanada-S— CAandrfai i Chakran Laud 
Act {B ng. V[ of 1876), J, 
whether appUcabl- — Be/igal District 
Gazelleer, reference to ly High 
Court Till} High Court is o.ititlod 
to use th'* I'en.'ul Pi-trictGjzcttcer 
as a Ujuk of refcn-nce. The 
Cimnkiijnri Cliatrjn Land Act 
nppliCH to ennanadars, us the 
Oarelteir fur nankiira shows that 
in thana Ind.is (where the lands 
in suit aro situat-) the simmadare 
perform Hiaio dulii^a wliidi aro 
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Simanadtrt— 

dcscribod in section 1 of tlie Act. 

Lttn Dome r Buoy Ci!avi> 
MAHATAr,(l9l5) I. L. B. 43 Cnk. 2: 
Single Judge, Judgmeit of : See f.KTrent 
PatestAiteal 

SoUcUor's Lien tor Coitt : See Com ... H 
SoverelgR Right: Ar'iCsijE’tT ... 2 

Special Constablei— £)i«;iufr rejanlinj 
/erry—Pfocee/linj fur teeurUt/ to 
keep the peace tlraten vp ag/iinet one 
of membere 
ihtTtof a» iTieei'jl eoHiMl-fe* — 

Hefutal to act at tueh — f.ejaliiy of 
appointment aninf proeeiution for 
»«eA refiteal— ‘Police Act (t' of 
iSet), M i7, IQ The only lejs'tl- 
mate obj*'Ct of appointint; •■p'tiol 
constalile^, under *. 17 of tlio 
Po'ico Act (V of 18CI), i« to 
Btreiii;tltci> tliu ordinary police force 
by the nddition of suitable P' r«on«. 
Wlien tlio appoii.tmetits are not 
made with hiicIi. an ohyU. o 
proaesutii'ii iindi.r e lO of the Act 
for refusal to act an kucU will not 
be permitted. Wbcfi tb- iii‘’tnh r* 
of one party to a ferry -tluputc were 
appointed as sfecial conatahl's, 
and tlic circniiistaiiccs »liOwe<) that 
it was never really intend si to 
utilire tln'oi as pulite ofllcem, tl'O' 
High Conrt ipinslicd tin* order of 
tlie Uisintt Ma.iistrati' direclirg 
tlicir prosecution under r. 19 of the 
Act and till, issue of wairanU 
a.'aiust tb' m Pianir Soon r 
liMPEnon (1915) I L. n. 43 Calc 
Speelal Tribunal : See It&ont's ioweb 
TO tALUro'l 

SpacUlc Parformanee — Agreement to 
tell tlerree ond riyhti o/'/s»rt.n>n»»7 
(hereto a>r t to teanifer it to defrrut- 
ant— IVnrfor and /’Brctioscr— 
Decree h rnminj barred b<i 
before t» 

Veep A'Cree on rrsdor— C«ni 
PfXt lert C.-/f (,4rf KIV nfii%:\ 
t SiZ^Tron.ftr -f de^te Tl.e 
plainlilT* (ri .p.iaJeiiti*) l'roii,lt • 
su.t fit ►p'fi'ic an 

aervetu'-t l mad* ICHcrn tl em and 


tpielfie Pa^formanea —eonbl, 

(hn d' (i (I'laiil (a|i|i' limit) by wl>li h 

th" liixr lotilrn'I'd l<i Hin 1in«ii 
a iiJorl|'ai'« ihiren nml nil tli'liU 
o|'[s rlniidiifT ihirM", will' h lb OH 
«a» !'♦ |r« »I'|Iy irntisf' i»") to Hi" 
<!' f>'(idi<il, wbi'ti \iy iiii’itu lit 
M>(loli ‘i'M iif tbot'ltll 
('o'!", iHtJ, »otiM oiily I'll d'lii" |/y 
an a*'tgiiti>' lit In isf|l|i>|/, '||i>> 

>1' cieo, li'iwri V( r, Is f lit II i>««l|'nnii III 
\io< nnis b'lrr'd by Hint Im 

refineit t'l Isle It llel.f If' »| lOlij/ 
the d t.laioii Ilf Ib'i «ip{sllsi' lllpii 
Coiirl). tb.it wb«l Hi'i pliliil)ll< bu'l 
agreed to ««ei(/n in [b< ib./indinl 
was a di cri" 1 u|i«b|. of >i*i i i(|j<,;j , 

that until Asslgiiin'iil Ill'll hms mii 
nbligutioii I'll III" pIn|iiI)I|s m 
vihdors to k<ep (bu di < n i. nlhii t 
Aiid til'd tin ri foil' will n Hi" 'b > im 
l»ecnme b'lried by IiiiiIimH'iIi Hi" 
plainiifTs wi-ri- (»«Uni{ for s|"i|iii' 
|'l•r^|)rn»n^l*•'• by tlm ilLfniiibiiil iif 
at> iigr"tii'-iit will'll till/ w/fii 
tli'-)iis< lv< s iiiiiiIiIm <" [iLffiiitii, nil') 
no mull lelkf "iiil'l )<ii I'I'IIiIh}, 
Wolrerhnm/hin mil ii'iilinll 
Itailir'ii/ t'u, V. /, ,f. A' ll'i 

Uaitirn;/ Co., 1. It HI Ibl- HM, ptf 
Isird Hi- bnrii", iiifiiii'il f,, 
•lAriviiiiA Naiii lUmi n Vv.'if\{ 
JtETK Drill. (Hiiri) I, |„ 11 

' — - -Cimitiud f., 

ieiitt or hirroto iit'oiei/ /lull f^f 
balance uf morliiiujn inontfi 
/Aiwiayr * — Prill iuclal /'nmll CiUiit 
CoHTlii An (/A’ of /Uh, // 

elt. in — llrll Pt'iif.lutl 

Cwfr (Art C «'/ Ulliai, m 

I O.XI-l,r / A suit for «(«<(/•,/. 

pcrforiiinii"- nf n nuilrn'i 

.ir IsTfOw iiiotny 1. ii'.f lii«)t.l„l,„ 

*bi-. V. cii.iiu., 'n 

175. SieArl V l/"»rof/,,|/_ I'/I 1',^^ 
37l. heirioi V (iiireli/, ti || f, li‘ 
c .nc. and T/.e 

’femloriei v H’lillia'/ion, Mii'i>i 
A C. 309 f.'ll'wrl. N.„ 

»H»t t" rc'-oter lb<. t.il.i,,., ,,f jj 
m'^rtgag'* in"i«-y. or •..m/,,, 
iTClitl'alion of His initfiit,„,j • 
ogniMlIs by • C."nt of J. 'T, 
1 Cause'- (I "f' JJ, 
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Specific Performance— conef^f. 

SclicJiilo II, Pri)»’incii»l Small Cause 
Coiirls Act, 1887). Hula aiit for 
clnningcs for liroacli ot conlrnct is 
to^jiiixalilu by a Court of Small 
CiiiiHOH, if tlic niiioinit nithm tU 
ju-ctininry inrlmlictiDii. SiiPfKii 
(JaMM V, SAtiAIlJAN Uini, (1915) 

1. L. It. -13 Calc. ... ... 59 

SpeelMo nellef Act () of 1877), i. 42: 

iSVr Dfri.AiiATOta l)»rnKR, si?iv for 694 
Spiritual Welfare: See Hinow Law— ^ 
AMItvATinv ... ... 574 

Stay of Procoedlnfii : See Stay of Suit 144 
Sloy of Suit— Jiiru(Viclioii — (Nril 
Vrneeihire Code (Acf V’ o/ 1003), 

». to —Sia;/ o/ ]>roceeflingi i'» one 
of two »nH* Ih rtepect o/ tame 
iHhJeet-miiltef bi diffeeenl Conrtt. 

Ai vvlirt onrric<l on biisinwi at 
Hnrnobi muI vm)'loyinl IL tn l»U 
I'oitiitilxAion ngotit at Calciitu. 
iimtitiilod on llltli February 1915 
111 llio UiXirl «)£ ttic Jiitltcial 
CoiiiliiNiInner of Sind at Knrnclii, 

<i Hull n^uiiHt 11. for nn ticcmirt 
mill tlio recovery of wliate\er «mio 
alioiibl bo foiiiiil line oil the Inbing 
ti( micli (Wcoi'ul. Ok lUtU MnreU 
1915, 11. iiiAtltiitod in tiie Uigb 
Oiiiirl at C.ilciitta tlie present Milt 
(i;;aiiiHt A, for tbo recovery of 
IIh, 20,r>(ir> nr bi tlic Al(cr(iiiti\e an 
(ici'oiuit. Tli'mipoii, A. applied to 
liavo tlin prcaciit "Hit stnyeil 
ig tbe detenniijatioii of lii’i 
"lilt In till' Karuclii Court : — Held, 
tliat tlio only (piest'on tiint rot^ulred 
I'Dri^iilcrntioii nas \.'Iietlicr tbo 
Ivnracbi Cuurt Ims jurisdictiou to 
grant tliu rdiefri Llmnieil Tl.o 
ptniiit in tbo Karuebi suit Beta out 
nllcgntioiis tliat clearly giro jima* 
diction to tliat Court tu try tlic ease. 

Tlio pre ‘1 lit "uit inii'it, tlierof.ire, 
l>o "Uyed till tlio deterinlnfllion of 
tbe "iiit at Knraclii. PADAnacE 
NaRAIS-JP-R f. LtKIIAlTSEG IlAISEE, 

(1915) I. L. n. Calc ... 144 

Strldhin: .See Ili'mu I.An — STniciiiAV 64,944 

Suberdlnate Jndte. Juriidiction of: 

Sra W'akf ... ... 


Pace. 

SuSrolatlon — Prior »7nr/^(iye—/’/-aurfu- 
Unl tupprestion of, by temlor. If 
A purcbasei a propert}’ subject to 
three "ucceisire charges X. Y and 
Z \Nitb full linmOedge of their 
existence, and retains a portion of 
tlic purebaso money in Ids bands 
With a view to satisfytlie mortgau'-a 
Y and Z, but siilnoquently dis- 
ebarges tlie security Z, lie cannot 
on satisfaction of tlie mortgage X 
use H ns a sbicM against the 
mortgage Y. Bigencar Prosad v. 

Lala San am Sinyk, 6 C. L. J. 

134, find ITiam v. Po, 7 ef, 6 9 Missouri 
629, followed. Rut where the 
purcluser found on enquiry tlut 
there were only two subsisting 
charges Y and Z to be satisfied, but 
disco'crcd after hi« piircli.sse that 
tberewasa prior cliarge X which 
was falsely described as satisfied in 
the mortgage instrument of Y (in 
n soil upon bond X) : Held, that 
from wiwtevcr puiiit of slow tlio 
case may be considered, the 
purciiaser was entitled to 'priority 
in respect of the payment made by 
him to sitisfy th" fir^t inortgaue 
X. Mohesh r.al v. ^foha>ll JJawan 
Dat. t. L. R. 9 Calc Dill ; L. R. 

10 1 A. 62, followed ^eW, alio, 
tliat the pupcluser was not entitled 
to priority on the basis of tlie 
pasinent made by Jiim t> satisfy 
tbe second mortgage Y, IJar 


Siivam Chowiuidri V. Siiyaji Lal 
Sahu,( 1915) I. L. R. 43Calc. ... 69 

Substituted Service: See Summons, 

SBR7ICB OF ... ... 447 

Succession: cS«« IIisdc Law — Stri. 

UUAIT ... ... ... 944 

: See Hindu Law — S ccci.s. 

3IO\' ... ... ... 1 

:Se<MAnA\T ... 707 

Succession Act (X of 1855), ss. 107, 

111: S'e Hindu Law — Will ... 43i 

ss. 311, 

512: See Wild ... ... 201 

Succession Duly: See PRORATS ... 625 

Summons, service of~Sub$liluted »er- 
rite — "Due aud reasonable 

difyeHc*"— Practice Ajipeol /rom 


467 



o!:n*chal index. 


liii 


Piot. 

Summons, tervlea of — conetd. 

order Tefu$ing to t*t a$ide ti jmrte 
decTte — Cm! rrocedure Codt 
Uc< r«//90S), 0 r, rr. 12 , 17 : 

0. /.Y, r 13 — CotU Por Bulistl- 
tuted ectsice o£ ta 1>C 

eflecti^e, it u CBsvntial that (Iio 
rcquiren.ents of the rules of the 
Code should he strictly clwerrod. 
Knowledge of the institutlun of 
the suit, iletived hj the dcfeud.iot 
aliunde is not suHicient in the 
abseme of proper serMce of the 
sumntoiis. Where the serving 
oflicer on three separate occasions 
nent to tlie place of husii’Css of 
the defeudaut's fi m, under the 
erroneous belief that it wai Iih 
ordioar) place tt Tesideuev, and 
asked for tlio defendant and, oti not 
finding him. posted a copy of the 
Hrit of sumiiioiis on the outer door 
of the promises iJrM, that this 
v-a* not a'lfTwtent I’rojicr 

eDqiiines and real and eulntautial 
effort should be made to hud out 
when and where the defendant i* 
hkcly to bu found CoUtn> v. 
Kurnng Date Auddy, I L. U 19 
Calc 2Ul, fullowed, Kassist 
KcaailtM tiALFJI r. JOllURMl'tL 
KHtwii\,(19l&)l, L «. 43 Calc. 447 
Surety — Duty of Magnirate to iwijuire 
tiUoJllnete of each lurely on evuleme 
taken by Aim— Drfccatii’u of 
in^Hi'rv /i» ike police or others — 
i£(jettio> (/ lurrlirs on a jrohee 
report — (irouiidi of rejection— 
ll’anl of eorilrol — Crtrnnial /Voee* 
dure Lode V oflhOS), g ms 

Under Beclioii u( thu Criminal 
Procoilure Code, a Mwgntratc mint 
VcriuuiaUy hold n scpar.ilo iiit|uirj 
a, to the titncKs of cadi suretj sn,l 
decide tno matter on eMiieice taken 
for the piirpo>e, and he ctiinol 
delegate to a police oflkvr or otlicr 
lxr*oii the fiintlion clltT«^ted l>y 
lin to him alone. ^xrerA C'Aanifra 
\ Kmperor, 3 C L. J 575, 

In re .tMaJ A’Aan, Jl) C W, X 
lOd”. .tlkir Ah ilahomci \ 
/-■w/-<ror, 1 U IL 4-' C'aU lO**, 
and Kaln Mirsa v I 1.. 


Pack. 

Borcty^ — eoneld. 

11.37 Cn’c, 91, f..IIowc<!. Queen. 
I'mpret* V. I'irlhi I’al Smgh, 

All. \V. X. ir.l, /Jmperor 
Tola, 1. 1.. Ih ‘Jl All. J7J, I-.mperor 
V. Gfiulam Jfmtitfa, I. L. II. 26 
All 371, A'mperor v. Diiliranl, I. 

I. ,. n, 27 All. 29.7, llhiiirani Singh 
> King'Emjtrvr, 1*J All. L, J. 

1004, KiriTllmp tot y. I’lirmethiir, 

I Cr L. J. 459, Ilitmanand Singh 
\ Kinyllniperor, 8 Cr. h. J 314, 

.Alt Gobiinl \ , llmjer i. I3 Cr. I.. J, 

760, fTiKj-Cinperor v. A’ui'ni A'Aa<i, 
(iDOd) Pmij lied l8, Jmperalor v. 
3[ahro, 10 Cr. h. J, ‘22.5, Umperor 
V. A'ninal, 10 Cr. I.. J 23l), 
iwjieraJor v, Allahdino, 12 Cr. L. 

J. 410. I^mperor v. llajt fTrmau, 

II Cr L. J 497. Ihrit Abd-dla v 
£fl»per r, 15 Cr. L. J. 378. J/itham- 
mild Ibrahtm v. Emperor, 16 Cr. 

L. J. 100, approved W'njit of 
suflicient control over the pcrion 
l>onnd dow n K not n valid grouinl 
for the rejection of a surely. Kalii 
JftrM V. A’lnperor, I. L. U. ,7? 

Calc. 9l. St\'a A’atAa v Emperor, 

16 Doiti. L I>. Id8, Cneei-/.'mj>rett 
V fi'iArm /JaUidi 1. L 11. 20 All. 

‘206, and Sheikh Eikrt v Emperor, 

12 All L J 78.’), refined to. 
Rava-« Kiivv r. UvirERon, (lOlC.) 


I L 11. 43 Calc ... ... 1024 

Surprise, doctrine ols See Uiuiit or 

IterLY ... ••• ... 42G 

tenancy in Common; See Juivx Cstate \03 

Threateninit Letter to Court: £ee 

U!IIROr&'>'>IONAI. CoMiucT ... C85 

Thamb ImprsttlonS, evidentiary value 
oft See SicuRiTv KOit good bk. 
uaviotn .. — ... 1128 

Tlne-hmlt: See CeiJit'iAL I:eusio\ ... jqjo 

TUle»aeeSet S-e MoivTGA'.a ... 

depeiit of t See XIonTcne ggj 

title paramount. tfl* 50 t*e»tion ty; 

Rent. sriT roe - ... jjj 

tort: See rais<niai. a'fi' Anivt ... 

traffietlnt i« Off.eei: ••«'* Cjvtbvct ... jjj 
triBtftr of Dterei: See Sriiirn' 

rterceea'CE •• ... 
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GENERAL INDEX- 


Paqr. 

Specific Performance — coneid. 

Schedule II, Prunncial Small Cause 
Courts Act, 1887). But a siit for 
damages for breach of contract is 
tOijtiisable by a Court of Small 
Causes, if the amount within its 


pecuniary inrisdictloii. SuE*Kii 
Galim V. SAnAKJAtJ Bibi, (1915) 

I. L. R: 43 Calc. ... ... 59 

Specific Relief Act (I of 1377), s. 42 : 

See Declaratobv Decree, suit for C94 
Spiritual Welfare: See Hindu Law — . 

Alienation ... ... 574 

Stay of Proceedings : See Stay of Suit 144 

Stay of Suit— Jurigdietion — Civil 


Procedure Code {Act V of I90S), 
i.lO — S/ai/ of proceedtng^i i« one 

of tico auits in reaped of same 
aubjed-maiter m di^fferenl Conrls 
A. wlio carried ou business at 
Karachi and employed B. n; hU 
coiiitnlsslon agent at Calcutta, 
instituted on Idtii February 1915 
in the Court o£ tlie dudicinl 
Cointnisiloner of Sind at Karachi, 
a suit ngaioat B. for an accouct 
and the recovery of whatever sain 
should bo found due on the talcing 
of such accoiMit. On lUth March 
1915, B. instituted in the High 
Court At Calcutta tlie present suit 
against A. for the recovery *>£ 

Rs. 36,GG5 Or in the nlteraatlvo an 
account. Tlicreupiin, A. applied to 
have the present suit stayed 
pcndi.ig the dcteruiuiatiou of his 
suit in the Karachi Court; — Held, 
that tlie .inly qtiest’ou that required 
considerntiun was \/lietIicr tbc 
Karachi Court has jiirisdictioo to 
grant the reliefs ilanued Tl.c 
plaint in the Karachi suit sets out 
iillegatioti'i that clearly give juris* 
d'Clioii !o that Court to try die rase. 

Tlie prc.iiit suit mii't, tli(.ref.;re, 
l>o stayed till the determination of 
the suit at Karachi I’AnAMSER 
Nabaivjee r. LVKitAliSEE Raisec, 

(1915) I. L. It. <3 Calo. ... 144 

Stridhsn: Ilisnu Law — ST niniiAN C4,944 

Stttiordinats Judfe, Jurisdiction of: 

See Wakf 


Page. 

Subrogatton — Prior mwlgage — Fraudu- 
lent suppression of^ by vendor. If 
A pu^cllase^ a property subject to 
three successive ciiarges X. Y and 
2 witii full knowledge of their 
existence, nriil retains a portion of 
the purchase money in liis hands 
with a view to s-atisfy the mortgaui's 
Y and Z, but aniHcquently dh- 
cliarges tin security Z, he cannot 
on satisfaction of the mortgage X 
use it as a shield against the 
ni'irtg.tge Y. Pisesicar Prosad v. 

Lala San am Singh, 6 C. L. J. 

134, aud Hiam v. Vogel, 69 Missouri 
529, followed. Rut where the 
purchaser found on enquiry tiiat 
theie were only two subsisting 
charges Y and Z to he satisfied, but 
discovered after hi* purchase that 
there was a prior cliorge X wlilcli 
was falsely desciihed as satNfied m 
the mortgage instrument of Y (in 
a suit upon boudX); Field, tndt 
from whatever point of view the 
case may be coiifeiJcred, tbe 
purchaser was entitled to 'priority 
in respect of the payment tuade by 
him to svtisfy tlif fir..t inortgaue 
X. Mohesh Lttl v. USohaut Patean 
Da*. I. L. R. 9 Calc 9«51 ; L. R. 

10 I. A. C2, followed. Held, nho, 
that the purchaser was not entitled 
to priority on the basis of the 
payment made by him t> satiify 
the second mortgage Y. IIae 


SlIVAM OHOWI'HDiU V. SnVAM LaL 
Saiiu, (1915) 1. L. R. 43 Calc. ... 69 

Substituted Service; See SujiifONs, 

SERTIUB OF ... ... 447 

Succession: See IIi.s'du Law — Sthi- 

DHAI< ... ... ... 944 

• — - ■— ! gfg Hindu La'v — Succfs- 

SIO.N ... ... ... 1 

'.See Mahavt ... 707 

Succession Act (X of 1835), ss. 107, 

111: 5«« Hindu Law— iViLL ... 432 

ss. 311, 

312: Sm Will ... ... 201 

Succession Duty: Rre PaoBVTE ... G25 

Summons, serviee of — Sabsliluled ser- 
vice— ‘^Due and reasonable 
ddigenee " — Practice Appeal from 
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fir-NCnAL IXDKX. 


Summont, strfiee et— 






Older rffittinj t} $*t ailJe er pjrit 
decree — Ciril rroredtre CtA» 
Wctro/JSOS). 0 r, IT. li, 17; 
0. IX, r. JS~~Ci.$U fcl-a. 
tuted fcrvic« oT tumniotn to I*? 
eSecti\e, il U CKscntial iJjjt tl»e 
requiren.eDts of Uk ru>s of t] »■ 
Code slioold Le itrictl^ <-Wrr*J, 
Knowledge of tlje iL*iitoU>n of 
tliesuil.deri^eJ Iv die defenditl 
afiu»rf« U not ruRideat in d.e 
abseiae of projer lervice of ti*e 
euinmoiis. Wlicre die H-rring 
officer on diree *cpar»le occa<ion8 
went to the jdacv of Imsinejs of 
the deftu'kijt’B & m, und'r the 
crruoeooa belief tUt it wai hw 
ordinary place <f residence, and 
aakcl for the defendant and, on not 
finding him. jx>9led a copy of tl.*- 
writ of aaminona on the outer dco-r 
of the premi^ea .—Held, dial tUa 
waa not a”fricient aer^ice. iVotief 
eoquiriea and real and aulntautial 
effort ahould be »ia<lc to find out 
when and where the defcadaut i 4 
liKtli to be fontnl, C‘oh*u . v. 
Aur,inj£)j„ Auddu, 1. L, IJ. 19 
Calc. 201, followed, 'KiSMJt 
C. JOHfnMCIL 

KHEMK*,(l9il,) i.L 11. 43 Calc. 

Suret,_/;ujy «/ J/ujutrote „„ju,re 
teilojilneu o/each .ur.t.j „„ „Jun-c 
taken l,j hm~DeU-:at„m of 
muir, to the f<Uce or other,- 
Heje iio. f/ luretiri on a uAiee 

report-Groonde ..f re^J^H 
iUnt of eontrol-Cnm.nal Vruce- 

tlure Cvh {Aa V Isaa\ . 12” 

I crKonally liold n etparalo iiiauirv 
to the funer. of each auretj* and 

VT 1-ufposc, and he tinnot 

i 7 » «'«' 

1«[ ? i’ ‘‘'"’■‘"■f entrusted b> 
>«w 10 him alone. Sure.h C'AaiWra 
V ' Emperor, 3 C L. J r,^r 

10... AlUr At. 2Ul.ome-l s. 

•t"! AoJ. .t/,,.^ ^ Emj<ror, I C 


1 


417 


U. 37 Ca'c. f'J. fi r. '» n<l ^)«rrt 
I'nj^ett «•. I'lriKt I’al 

AH. W. .V, 1 : 4 . Enj-rrar v. 
TVfj, I. I_ IL Sj .ML 2Ti. I.np^fr 
T. (rlafsn iluiinfa, I I.. IC Iv 
A*1 371, l‘.^j<Tor a. /Jjfirrtisf, I. 
I— II 27 All. 2?3, Ithotani innyh 
\ Ktnyl'.njfTir, 12 Alt I.. J. 
If/)!. for J'ermri\mr, 

I Cr I.. J. <3'J. /?jraii»aW Fmjh 
V- K>nj-I.n.j.tri.r, H Cr. 1.. J 3M. 
/dJ GohinA r. Emjer r, 13 Cr.l., J. 
• CO. kinj-Emfieror v, A'liim Khan, 
(I‘.*0o)I*un; tUni. 18. Imperator r. 
ifaXro, Id Cr. I.. J. 22I>, Kmprror 
r. Kainal, 10 Cr, I., J 23ih 
Jmj-erolor v. Allahdtno. 12 Cf. L. 
J. 410, Etnperor \. Uaji Ueman, 

II Cr L. J i'J-. r,rn AUnlla v. 
Emper r, 1& Cr. I,. J. 37K, J/ciAan« 
mW Ilrahitn Em}<ror. JC Cr 
L. J. 100. sppn>>ed. Want of 
•uflid'tit control over the fXTuon 
bouti'J doMO nut a valiJ gri>u I'l 
for the rej^tllon ..f aaurcty. Kalu 
Slere-t t. Emperor, 1. !„ IS, .t7 
Calc. 9|. Airo Satha v Emperor, 
16 Bom. L 1*. Id8, Qvte"'Emprn$ 

n>him IlaUfli. I, L It. 20 All. 
200. and Sheikh Etkrt v Emperor, 
12 .411, L. J. 78.», referred to. 
IlatAN KiiAs r. IlMi-EBOit, (1910) 
I L.15. 43Cak. 

Sorprhe. doctrina of: S'e ItioiiT or 

Tenancy in Common; See Joist Estate 
T hreatening Letter to Court: See 
L'MEorEsmosAi Cosntcr 
Thumb Imprettieni, evidentiary value 
af: See SirfitiTt roit oood ur- 
iiaviocR ... 

Tlmediffllt: ^e CainiWAi. I.eiihios 
T itlc'deadi: .S-r MoiiTOAor. 

" ■ , dapoilt of : S'e .Moutoaoe 
T itle Paramouil, dltpeiteidon ky: See 
ItrsT. SUIT roB 

Tort: fee' I'nis' mal avu Aocst 
Traffieklnt In Officei: .S’-e C >stract ... 
Tranafir ol Oterei: S'e Sir.iri'- 
rcaroaAAV'r 
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554 

511 

115 
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Transfer of Property Act (IV of 18S2), 

ss. 3, 78 : See MoBroAGE ... 1052 


s. 6, c!. (a): See Offeuixos to a 
Temple ... ... ... 28 


S. Si— Debtor an I Creiii'ir — Suit 
to set axide dee I a« being void at 
delaying o* defealing ereiitors — 
Deed made on good eontidnaiion — 
Preference by debtor to one creditor 
rather than anothei tcherr debtor 
retains no henejit for kim^ietf. In 
tills appeal tlieir Lonlsliips of Ute 
Judicial Gonimitteo upheld the 
decision <if tlio High Court, which 
is reported in I. L. It 34 (Jalo 099, 
at page 1003. Tho transfer which 
defeats or delais credito*« is not 
an instrument which prefers one 
creditor to another, hut an instrn. 
mont which removes pioperty from 
the cieditois for tho beriefit of the 
debtor The dobtm muyt oot 
letain n benefit for liim'.elF. He 
may pay one creditor, and leave 
anotlicr unpaid In re Afotoney, 
L It 21 Ir. 27, and ATiddleOm V. 
Polhe/r. L 11. 2 Cli. D. 104, 
followed, Wlien it was found 
that tho trausCor impeached was 
made for adepiate consideration in 
sstiefaction of genuine debt, and 
s^ithallt rcbcrvatioii of any hencht 
to the debtor, It followed that no 
ground for iiiipe.icbing it lay m the 
fact that the pl.iiiitifl (appellant), 
who also was a cicditor, was aliscr 
by payment being m.ide to tho 
preferred creditor — tliero l>eiog in 
t!ie case no question of bankruptcy. 
IIdj Htn Saiiu r. Lvn Hakim 


Lal (1915) I. L. n 43 Calc. ... 521 


8.54: See Sale ... ... 790 

Transferability: See Offliiinos to a 

TcMrir. ... ... ... 28 

Transferee; See I)F.rosiT is Couiit ... 100 

Trustees, appointment of: See Maiio* 

JiEHAS' Caw — Ks:-oivmi\t ... 1085 

Trustees Act (XV of 1SSS>, st. 8, 20, 32: 

S-e ItrcriVFU ... ... 124 


Unauthorised Act: See PniN'cirAL and 

Agest ... ... ... 511 

Unconscionable Interest: See Inteb- 

EST ... .. .. 632 

Undefended Suit: See Ex parte 

Decree ... ... ... 1001 

Under-raiyat : See Landlord and Ten- 
ant " ... ... ... 164 

Uaiiquidated Damages: See Ex parte ' ' 
Decree ... ... 1001 


Unprofessional Conduct — Pleader as li 
iigani — Le ter o ^[uns^f threatening 
legal proceedings to recover Costs in 
execution pioceedings, j'ncurrerf oic- 
inq to the negligence of the Cowrf 
officer — Legal Practitionc'S -dci 
{XVIU of 1S19) ss. 13 [J}) and 
14' — Anonymous communication — 

Contempt of Court. Where a plea- 
der who wa« a deerec-holder in 
a cerUin suit associated liimself 
with Ids co-decrei’-holdei in a iiotico 
to the MiiO'if threatening legal 
proceedings to recover coats in an 
execution piooeedmg incurred owing 
to the negligence of tho Com t offi- 
cers though the pleader ihd not sign 
the notice: — Held, that w’hat was 
done by the ileader was done by 
an individual in the capacity of a 
suitor III respect of his supposed 
rights as a suitor and of on imagin. 
ary injury done to him ns a suitor, 
and it had no connection whateier 
with Ins profesoional chauactei or 
anythmg done by him profc-^sioii 

•• alh, and that this case was not one 
within «. 13 (5) of the Legal I’raoti- 
tloners Act. In re Wallace, L H 1 
P. C 283 In the matter of Jogen- 
rfro A’ornyaM Hose, 5 C W. X. 48, 

/«r« o Pleader, 18 Mad. L J 184, 

In the matter of afirxt grade Plea- 
der, I. L. It 24 Marl. 17, and In the 
matter of Savat Chandra Guha, 4 
C. W. N CG3, referred to. In re 
PooBVA Chandra Addv, (1913) 1. 

L It 43 Cldc. ... ... C85 

Vakalatnama — Practice — High C.atrl — 
Ilnfutsil CoKrtj— ae- - 
e«^rfo«ce of, by jdeaders — Endorse- 
ment if we'Msary— C«n/ Proceilure 



GENERAL INDEX. 


It 


1’aqe. 

Vakalatnama — eonld 

Code(AetVof t90S),0. Ill, r.4 
— Iliph Court General JIuIti an/l 
Circular Ordert, 2910, I'd. 1., (.h. 

. XI, r. 45 (e). U is not n^ccs-ary 
tlial tiie acceptance of a raXoZal- 
nama should he in wriUuj*, but the 
High Court General Rules and Cir* 
cular Orders. 1910, Vo'. l.Ch XI, 
r. 45 t<) should be fully complied 
with by the pleader who acwpls 
the vakalalnama. Per 1). CiiATTEn- 
JEA d. An appearance or act bj a 
pleader named in the ratolafnaffia 
(trRAout his accepting i( in writuig) 
would, if allowed by the Court 
expressly or by implication, be 
valid and operative. The High 
Court rule, however, wai made to 
be followed and la a salutary rule 
prescribed for safeguarding.tlje.in* 
teretu of litigants and slunild oet- 
talnly bo followed in the mofus-ii 
ID tho manner indicated by the con- 
etruction placed on tho same in the 
answers to the several references 
mads to this Court It mu^t be 
fully complied with by tlie pleader 
who first accepts the rutalatnama 
and all 8ubsc(]uent acceptances roust 
bo made by endorsements made m 
tho presence of the Court, or tbc 
SAenUodar, or the Rencti officer 
and dated, provided of course all 
the p’eaders so accepting a valfllot- 
narna are named in it. Courts in 
the mafu«sll must be specially 
c.arcful in enforcing this rule in 
cases of compromise au't Withdraw- 
al ' of cases and withdrawal of 
money nod docnmcnls Per 

nticiicrorT J There can t>e on 
nccPi tsTiee li> the pUntler other 
thau iw wTitiwg Bui it ihvs Court 
has in llio cxcrciso of its powers, 
Iramed certain rules which must l< 
olisenol bv pleaders, a pleader who 
divs not conform to those rules, 
ought not to lie heard Quart : 
Whetlur afUr the first ciidorvc- 
ment hi a plead, r acLcpting arata- 
tulsava a mere endur'ement of ac- 
cei tanev ly those appearing on t!»e 
strength of llie origi<'al rutaliMona 


I’Ant. 

V«kt!*tnntl«— voneW. 

at siilncqiienl stages of the casr*. is 
wifficient. Mmusu Chxnppa Ai>jit 
r. PA\riiP McnAti, (1915) I L. Ih 
43 Calc. ... ... 881 

Valuable CentMcrntlen : See Limita- 

TIOV ... ••• ... 31 

ValDitlon ef Suit — luretl'gallon at to 
amount nr rttliie of subjeet-matUr 
of suit — Competence oj Court of first 
inrMnee t'r remit inrethgatioit of 
rfispute to tome other ojfietr — Civil 
Pioeeilure Cixle (Act T o/ ;00S), O. 

XIjV, r 5 — Praclicf. Rule 5, 

Order XLV of the Code of Civil Pro- 
cedure does not empower the Court 
of fir&l instance, to remit thu in- 
vestigation ai to auiuiint or value 
* of subject matter of suit to some 
other olli'.er , it must l>e carried out 
by that Court. Hansmam Jua v. 
IlAunsi JiiA, (1015) I. L. R. 43 


Calc. ... ... 225 

Vendor and Purchaser: See Sncirtc 

PERrODMANCE ... ,,, 090 

Veritleaiion or Plaint: See E\ i>arte 

Decsee ... ... ... 1001 

Waiver: Sre Sale ... ... 790 

Wakf — JIataicalli — JfaUeri eonneeteel 

Kith wakf being religious mailers— 


Des-endanl of the founder — Prefer- 
eriial claim to mutaiciVuhip — A'o 
right of inheritance — Qadi under 
(A' J/iiAomedoR law exercising fitnc- 
UOHs la relation to vcalff—lhs 
equiviilenl in (Ae Itrilish Indian 
sutlein of fan — Position of the 
Suhardmate Judge — Dtstnel Judge, 
jurisiltction of. Though a dcsceml- 
ant of the founder of ix vatf 
property lias a prcferiLtial claim to 
the office of the mut Jica/fi, he docs 
not Lecome mutaicalli hj right of 
mhentanic hut hos to be appointed 
such |.j t' e Qadi » ho may ruptrs'do 
him if he is not >-o ijoalifi'd. No 
right of inheritance nHsches to a 
religious endo veu-nt. Khajeh 
SshmulUh . V Atul Kkair 
if. ilustafa, T. 1— Ih 37 C'a’i. 2C3, 
Stsed .IhluRuV' ‘‘^yart Ztin, I. 
L i: J3 Dom 5o5, ’.ioo>iHmnud 
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GENERAL INDEX. 


Pace. 

Wakf— conJrf. 

Sadtk V Moohummud AH. 1 Mac. 
yel. Hep. 22, and Shahar Bj?ioo v. ^ 
Ag<i Jlf/hnmed, L. H. 34 I. A. -16 ; 

I. L. H. 34 Calc. 118, followed. 
Shama Charan v. Abdnl Kabeer^ 

3 U. W. N. 158, In re Woozatuimesin 
L H. 38 Calc. 21, fn te 
tJalimi A7ia<«n, I. L. H. 37 Calc. 

870, Nimdi Chand v. Goldm 
ffoisein.^ I. L. R. 37 Calc. 179, 
Sfultammed -f. Si/ed Ahamtil, 1 Bom- 
£[ C. H. 18, Jamal v. Jamal, I. L., 

R. 1 Bom. 633, Dand Sha v. Itmal 
Sba^ I. L. R. 3 Bom. 72, JJiba v. 
Hasraruddm, I. i. H. 18 Born. 103, 

A. G. V. Abdul Kudir, I L. H. 18 
Horn 401, A'«dra/itl/a v. Mahint 
iTohan 4 D. L. K., J34, .Va’mm- 
tned V. Ahmed Shai, I. L. H 25 
Bom. 327, Saytrf AU v. AH Jan, 

I. L. H. 35 All 08, Muhammad 
Abditl Majid y. Ahmed Sued. II 
All. L. J. 673, rofened to Under 
tlie .Maliomedaii law that Qa<ii 
alono was competent to' exercise 
authority in roipeet of teak/* who 
was so expressly authorised in liie 
letters patent. There was some 
diHerenee o£> opioio.i upon the 
question wiitther such express 
aiitliority was needed where a 
person was explicitly appointed, the 
Chief Qadi ; but even here the 
balance oE opininu of jurists favours 
the view that power should be 
expressly conferred on the Cliief 
Qadi to validate the aduninstration 
of leak/s by him. There is also 
aiitliority to show that the supremo 
outliority in the State, by whom the 
Qadi is appointed, need not' be a 
Mahnmcdan and altliougli tlierc is 
some divergence of oplnio'i there is 
also authority to show that the 


protection. As this is a matter 
regarding religious nsngei stiJ ins- 
titutions within the iiieaning oC 
section IS of Hegu'ation IV of 1793. 
the rights of the parties must l>e 
dctenniiied with regard to the 


Page. 

mkt—eoneld. 

provisions of tlie .Malioniedan law 
o» the subject. It foUaws, accord- 
ingly, that aSnhordmato Judge, who 
has not been expressly authorised 
by the Government to exercise 
functions to connection with the 
administration of tcalfs, ‘is not 
competent to act in that behalf. 
Whether _ a District Judge has 
implied autliority to exercise the 
functions performed by a Qadi 
under the ^lalioinedan Ijw i, doubt- 
ful, In respect of wakfe wliich 
may be described as trusts created 
for public purposes of a religious 
nature within the meaning of stib- 
RCctioD (f).of section 92 of the 
Civil Procedure Code, 1908, the 
District Judge ra.i^ be oisumcil to 
haxc been authorised to dDcl.argo 
the functions of a Qadi Th^ real 
dilTicuIty nr<se3 in the case o£ 
private loalfs It is desirable tliat 
the Local Government should, to 
cover such cases, autliorDe cither 
District Judges or Subordinate 
fudges or even judicial orTicers of a 
lower grade, if necessary, to exor- 
cise the fiinctioos of a Q.xdi. 
At'mannbssa Bib: v. AorntL 
{>onnAV, (1915) 1. L. R. 43 Calc. ... 467 

Wakf, validity of— De^ere«« rfwe (o 
j?rteious decision of Uigh Court as 
aulhariltf — Ret ■ yWicafo— 
man IVal/ Valldatiiiff Act (I'J o* 
iV/J), title, j'reamble and s 3, 
tehether retror/jechie cr prospective 
onl^ — Privff Uonncil decisions and 
pronouncements on Indian J.egis- 
lalure. Whore there had been a 
. )irovioiis adjudication by tlie Iligli 
Court on the invalidity of a certain 
traiy^bjsed on legal grounds (in a 
snhicquent suit between the same 
' parties): — 27eW, that(«) ordinarily 

that Court should feci bound, not 
on Iho principlo of res judicata bnl 
out of tlio deference which was duo 
to a previous decision of the High 
. Court, to follow tlmt autliority ; 

' ■ and (ii) that tlic previous conclu- 
sive ilccieioii had not been aiTecteU 
by tiro remedial operation of tho 



OKSKHAL ISDKX. 


ttii 


Paoe. 

Wakf, vattdlty of— coney. 

Muisalraan WakC ValMalinj; Act of 
19l3, uhich was not retrospective 
in effect blit prospective only, 
^aftimunisra Bihi v. Shailh itanik 
Jan, 19 0 \V. N. 7G,.iippro\c<l. It 
is doubtful wlictLcr the Governor* 
General in Council- would tnabe ft 
legislatiTc prononnceincnt that the 
repeated Oeciviuna. of the Privy 
Council were erroneou*, tbotigh 
flora it* Wnovilcslgc ot the requite* 
raentsofthe counlry tlie Legisla- 
ture may think that in future the 
law plioiild be otherwise adintnis* 
tered Mahomed Dokth Majdm- 
DAR f. Devvav ^jman Rua, (I9l5) 


1 L. R 43 Calc. ... ... 158 

Waqf t S«« War?. 

Widow : Stt UiNDO LvNv— A uenatjov 574 
■ ' ■ ; Set lliK'DU Law— Ahe*»atios 

Bt Widow ... ... 417 

Will : Ste UisDU Law*— W iLt. ... 452 

SueeeiiJon Act {X of 1865), 
3tS—Demonttratiie legacy— In- 
Urest, lehelher pai/able on a tlemont- 


trative legacy - IPAers no time far 
payment jii^hy teiU, ihe Ume/rom 
uhtek tiiUreit rune. Wliere a tes- 
tator had beque.ithod lofradea to 
several grandchildren narai-d in the 
will to be poid from tlie sale pro- 
ceeds of certain bouse property 
after the death of a daughter and 
the marriage of n grand daughter and 
it w as contested that inasmuch fts 
there is no specific provision io the 
Succession Act for the payment of 
interest on dcinonitrativc legacies 
no interest was pajaMe ; llelH, 
(a) that interest is pavable upon 
•lemonstraiive legacies ; a id (A) 


Will— ro/ir/d. 


that where llicrr is to time for 
payment Cits], although the amniinl 
is i-spresHiy made payable out of n 
particnlar fund, tlic case is 
gmJriiesl hy the principle laid 
slowM-in Lonf V. Lsrr/, L. It. 2 Ch. 

App 7H2 and s. Sit <i( the 
SucccMsioti Act appliea. ALo hell 
that the rate of interest is 4 per 
cent, per niinum Lon! v. Lord, 

L. U 2 Cli. App. 782, Chumam 
Tfii^manaar v, TiulUomln llttma- 
cheiutra liao. 1. L. It 29 Atad. 165, 
ilulliiie V Smith, 1. I>rc\v*& Sm. 

201, and Ju re Wal/ord Kenyon v. 
Wal/ord, [1912] 1 Ch. 219, 

referred to ami followed. Admims. 
IBATOR'OENFnAL OP ResOAI. V. 

A D Chbistiava, (1915) I. L. II. 

43 Calc. ... ... 201 

Words and Phrases*. 
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Prosetutios ... 

“delay” i See Sasctios for Prose 
CUTION 

“dua and reasonable diilsenca ” 

5ee SOMMOSS, AERvlCE OF 

See Resoa 

fENASCi Acrr, a. 161 
“Jodtment” : See Ai’peai. 

“judicial proceeding”: See Sanc 

TION KOR PROSECX’TIOS 

“oath"; See Sasctios for Prose 

CPTIO.S 

“cppoiltB parly”: See Appfal ” 

***Ti"”' Law— ADO r 


“ withou't - Issue ” : See 
Law — A norrios 
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KEDAR NATH BANEU.TEK 

r 

HAUl DAS GHOSE.' 

Hindu Late, lsuect$$io>r—Dujtabhu^a School— ‘WheShtr (/real-gTon'Ifutbtr't 
ion* dauffhltr't $oii nr rna«rnal uhcU yre/crcnUal hetr— ’Start r7e»*«i*. 

Ill Ik l)j}-iib1i i^'rt family tlie Kn.*ut-Kr«ii<Jfatlicr h son’s ilangliterV son !•« 
•intitled to succccil nn litir lu preference to the roatornal uncle. 

A'ailaill Chnndra Adhtkan s. Karuna Nath Chotcdhry (1) follo'At'i. 
The principle cf spintnal bcnifit regarding the succes'ion in h 
D ayabliaga famih laid down In the Full Bench in fiooroo tiobrn't 
Shaha't Catt (2) cannot lie i|»estioneil now. 

Second Appeal by Keil.ir Xatli Banerjeo. ihe'tle- 
fontlant ^o. 1. 

Tlie relationship of lh« parties will upjiear from 

•Appeal froni Appellue lAcrre, No. IlfiOoT agatn*! Ihe di-cft-r 

of B. O. Bose, Suliordicste Ju-Ige of Bordviao, datetl Dec. 33, 1912, afliru- 
ini: the decree of Porna Chandra Bo«c. SluiiMf of Kalna. dited Sep. 12. 
Jl'll. 

(1) (1911) leo w. S.4::. _ (2) (t-7y) IS w. inr iL)t9 

5B.L.IL1S, 

I 


iiur* 

June 1 . 
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1015 the tollowins genealogical tree : — 


Kedab 

Xatu 

Banebjee 


eblbChindra Karefxi B'itlr«bCnsiiilra 

jfakerjM* {4ea<l). Uakerjre (d'ld). 


IIafi Das 
Giio'E. 


J«2»di5Trai fn.Da^vhtcr. 
Banarfl I 


Tarab Katli 
Baoarje; 



BkliBruad 

Baserjt 

(Pro/.dtU 


£cdir Kalb BLubao m JlaUial Daa 

BaaerlM UoblotDcM klakerjte (dead). 

(Da(. Ko 1 ) I 


Berede BthaK Harlpada 

Banarll Baneril 

(r«/.def- (rr*/.dc<. 

Ko. 7.) Ko. S ) 


Told Daii DabI 
(/•rs /.d«f. 
.to. i ) 


Kascudra Kalb 
Blokarjee (dead). 


Plaintiff imrcliusetl the propcrtie.s in Kuit in 1910 from 
the proformd defendants Nos. 6, 7, 8, \Yhoare Nagencli'a 
Nath itukerjce’a great-gi-andfather’s son’s chmghter’s 
sons. After Nagciidra Nath’s deatli his mother Bhubaii 
Moluni sncceeded to the properties. After lier death 
in 1900 the pro formd defendants Nos. 6, 7 and 8 have 
been in possession of the properties’ in suit. In 1910 
the defendant No. 1, \vbo is the materjuU uncle of the 
late Nagendra Nath Mukerjee, took possession of the 
said properties dispossessing the plaintiff vrho, there- 
upon, brought thie suit for declaration of title and 
recovery of possession. Both the Courts below held 
that the 7Jro/or?n<2 defendants Nos. 6, 7 ajid 8 being 
Nagendra Nath Mukerjee’s great-grandfather’s son’s 
(hiuglitci’s sons succeeded to the properties in snit in 
preference to the defendant No. 1, the maternal 
uncle, who then preferred this second appeal to the 
High Court urging that the maternal uncle vas the 
preferential boir. 

Dahii liishimlra Nath Sarkar, for the appellant. 
As my learned leader Babti Golap Chandra Sarkar is 
too ill to attend Court, it now devolves on mo to try 
and discuss the texts of Hindu law on thi.s ve.xed 
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question of the position of the maternal uncle as heir. 
Two questions are raised in this appeal. 

First, whotlier on the face of plaintiff’s case, as 
stated in the plaint, he is entitled to any relief, for I 
say his suit is not maintainable. 

Secondly, whether defendant No. 1 who is the 
maternal uncle is prefci-able as heir to thegreat-gi-and- 
father’s son’.s dangliter’s son. 

Shib Chandi’a is the brother of Bhairab Cliandra, 
and ■ Nagcndra Nath Mookerjee tlic grandson of 
Bhairab was the last male owner. 

[Dahu Nctgendra yat/t Ghose (for respondent). In 
Kailash Chiindm Adhihari \\ Karitna yath Choxv- 
dhry (1), u similar question was decided — Mr. Justice 
N. R. Cbatterjea being a party to that decision. Tno 
point was never taken that the suit i.s not maintainable.] 

But it arises all the same, and the suit onglit 
to liave been dismissed, becjmsc the property Is 
in the enioyineiit of Tulsidas Dcbl w)io is legally 
entitled toiuaintenancoout of the estate left byNagon- 
dra, and so long as she is living — as they say the 
pioporty was given to her for inaintcnanco — the pur- 
chaser has purchased nothing. The property belongs 
to Nagendr.i and Tulsi is bis widowed sister and 
Nagendra maintained his sister. 

[N. R. ClUTTEBJEV .1. Can that right boenforced ? 
A marrieil widowed si«<ter is not entitled to mainten« 
anco : see MohU'xda Oassee w yando Lall Huldur {2), 
a decLion of Maclean C. .1. and two other Puisne 
J ndges.] 

I shnll e.Kpluin that ruling later. Now 1 shall de.d 
with the second (luestion. ri».. of the maternal undo 
being the pn'fcrtMjtial heir. 

[N. R. CllATTEnJElJ. In spite of the decision in 


1915 

Kedah 

Nath 

FanEbjee 

IIari Das 
Ghose. 


(1) (1913) IK C. \V. N. 4T; (2) (|«01) I L. i: 2fi C*Jc. 27? 
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i9i» Kailash Chandra Adhikari v» Kanina Naih ChoiD- 
dhury (1), grandfather’s- brother's dangliter’s sou is 
Nath preferable to the maternal uncle as heir.] 

I am trying to re-open the question only as regards 
HariUas the nosition of the maternal-uncle. ' -t ^ 

Gmosf. ^ 

[N. R. CUATTERJEA J. Is liot this mfittei’ concluded 
by the Full Bench decision in Gooroo Gohind Shaha 
V. Anuud hal Gho^e (2)^ though it may not be right?] 

I respectfally,snbmit that the Full Bench left open 
the question of preferential right. 

The maternal uncle is a handhu', hhinna-gotra 
sapindas are handhtts. Sister is_not an heir under 
the Bengal school though sistei‘’8 son is. • - ' 

[N. R, Chatterjea J. VVe have to go by tlie. 
Dayahhaga as interpreted the Full Bench decisioji in 
Gooroo Gohind Shahn's Case (2). 

The principle is that this question should bo finally 
decided and fixed. The Hougb of Lords have lield 
that when there is doubt as to a principle decul-d pre- 
viously by a Bench consisting of two or more Judges 
the matter ought to be re-opened. 

In Kedar Nath Royv.Ainrita Lai Mooherjeo ('6)s 
Mookerjee J. declined to i-e-open the mutter because 
it was not res inteqra. That tlie grcat-graiidfathor's 
son’s daughter’s son is an agnate is not expressly laid 
down in the Dayabhaga. The Mitakshara is the law 
in Bengal save and except when and as modified by the 
Dayabhaga. 1 rely on ChaptorIX, section 6, paragraph 
20 of the Dayabhaga and also on the Dayatatwa para- 
gniplis 60 — 02 ivldi’ Golap Chandra SImstri’s' transla- 
tion, 2nd Edition. iKige 74). Only the three ancestor’s 
danghter’.s sons ai*e nicnttoiie<I as hcir.s. 

(1) (1913) 18 0. W.X. 477. 

^ ■ (2) (1870) 13 W. R. (F. B) 4y ; 

h n. L. ». 1&. 


(3) (1912) ir. L. J. S42, 34S. 



vuL. :xMi[.} (jai.cutta-sbuieJs; *' 

{Bahu Nogmdra Nafh Ghose.- U is really a matter 
for the Legislature. Once Your Lordships deckle to 
go into this question yon must re-opeii the' wliolc 
matter and upset all the Full Bench decisions.] 

[Jenkins O.J. Your point is tliat the matenial 
uitclo is named, ])ut nowhere Is the great-grandfather’s 
son’s daughter’s son named.] 

- Yes; father s brotlier's dsiughters son can, in some 
respects, bo called a preferentisil heir in point of pro- 
pinquity. ‘ 

J can'eite cases followed for -10 years which have 
been upset in Bombay and England. 

See Dayubliaga (Colebrook’s Tfanslation, edited by 
G, 0. SarkarJ, Ch. XI, s. VI, paras. 20—26, 33. also the 
-tmnslatlon of Sreo Krishna’s Commentary, p. 102. 
These authorities wore not placed before Mr. .fnstloe 
’Banerjoo. 

Golap Chandra Sastri’s Hindu Law. 4tli E(iition. 
p. 332, says ••down to these.*’ In Dayatatwa. ji. 74. 
tlie author says that the list ih o.xhnnstivo. 

[N. U. CUATTEnJEA .1. What <loos ?5nTa??a55ftT*tt 
mean in tlic p.iss.ige mi «qsii^sit 

* just lefonod 

to by you from Siikrishiia’s (ilos.s on the D.iyabhaga ?] 
It means thobe heirs th.it aic specilie.dly meiitioneti 
by .Ijmutavah.inii. the auflior of ilu* Bayabhaga. 

[K It. CnvTTi'.RJKA .1 But ColebroolcL* has ti-ins- 
laled the passage as "on the f.ului'O of all such 
kindred.” “Such kiiulreil " includes iln*'e th.it are 
lield to bo heirs by the Full Bench.] 

Tin* me.aning of the i>a««sage is to Ik* galherotl not 
Iixim a single wool or p.issage but from the whoh* 
M'Clinn which deals with Ihe subject. .Iimiituvahann 

* Srikn.litit |l;*\aMia|;s Clt 11 


IPl.'i 

Keuab 
, Nath 
Raneriee 

llAiti Dar 
Ono'iF. 
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1915 hns specifically mentioned liis list of heirs to bCexhaus- 
five.* In this connection your Loidsliips will be 
Nath pleased to see Sarkar’s Hindu Law, pages 322, 324 and 

f. 340, 359 and Dr. J. N. Bhattacharaya’s Hindu Law, 

pages 477, 487 of 2nd edition. 

[N. R. Chatterjea J. Can yon explain why these 
extra wonls “rts offer ^ etc.,” are added ?] 

Paragraphs 20 and 26 show that the’Iist given in 
Dayabhaga is exhanstive. This translation of the 
Daj’atatwa has been made after the Full Bench deci- 
sion in Digumber Roy Choivdhnj v. MoH Lai Bundo^ 
padhya (1). The author of the D.iyabhaga did not 
contemplate that these, relations would be added by 
the Full Bench. 

So far as regJirds text-books. Tliero are in addi- 
tion .several decisions of this Court. 

^Baba Nagendra Nath Ghose. It cannot be said 
that the principle of propinquity supersedes the prin- 
ciple of spiritual benefits^ 

According to principles of Hindu Law, the throw- 
ing of ^ones in the Ganges confers tlje greatest 
spiritual benefit. 

[N. R. Chatterjea J. Offering pinda at Gaya 
(which can be done even by a co-villager) and throwing 
bones in the Ganges can be done once only, but the 
Parhan Sradh is performed several times in the year.] 

In Gooroo Gohiml Shaha's Casc(2) tlie question ^as 
whether the father’s brother’s daughter’s son was an 
heir. But their Lonlslups, iiiclnding Sir Barnes 
Peacock C. J. and Mittcr J., kept open the question 
of priority. 

[N. R. Cii.VTTERJE.\. J. For nearly half a century 
this theory l):is been followed.] 

VI, 1*0-26. (1) (IS3.1) I. E. U. 9 Calc. .‘if/s. 

(2) (IftTO) la W*. It. (F. B.) 49. 
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But the Judicial Committee of the Privy Council, 
in spite of the- principle of stare decisis which is 
also binding oiv- it, set aside the adoption of an 
only son, in an ai)pcal from the Mudnis High' Court, 
and this is followed in Bombay where for forty 
years it had been otherwise. And your Lordships 
have the power to recon.sider this question of the 
maternal uncle in a Full Court. I am told that 
the vakil, who appeared for the respondent in the Full 
Bench case of Gooroo Gdhind Shaha (1) and conceded 
about the preferential position against the sakidijas, 
afterwards sat as a Judge in the subsequent Full Bench 
case of Digumher Hoy Chowdhry v. Moti Lai Bundo^ 
padhya (2). 

The principle of spiritual benefit has been held to 
be inapplicable to slridhan property’. Regarding the 
powers of the Full Court atid the binding effect of 
previous decisions or the principle of stare decisis, 
I refer to Halsbury’s I/iw.s of England. Vol. XVIII, 
pani. 53G, pages 211 and 212, al.so to The Queen v. 
Edwards (3), Pearson v. Pearson (I), Mills v. Arni- 
strony (5), and recently in the case of Kreglinger 
V. N'ew Patagonia Meat Cold Stovage Co. (G), 
Haldane, L. C. lias modified the principle “once a 
mortgage always a mortgage” that has been followed 
for more than 100 years. 

[Bahn Xogcmlra Xalh G/iose, What Shastri Golap 
Chandra Saikur oveilooks is the facr that the 
daughter’s sons have a jdace jii the scheme of the 
Hindu family which at its foundation is ngmitic, 
wliercas tiio maternal uncle is a ntnk outsider. At 
present the siilritual theory works out an order 
ol succession wlncii i'4 more in acconl witli the 

(1)(J6T0) 13 \V. 11. tr. R.)49. (Otix^l) STCh.D. 151. 15«. 

1.. U <5) (ipsa) L. n. 13 .V C. 1. 

n)(U'l)13y n t>. 5'<s5'«). (C) [IVH] .^.€.-’5 


1915 

' KedjUj 
. Nath 
Ranebjee 

IIabi Da*! 
Qhose. 
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KniiiR 
Nath • 
Ba’SEBIEF 

Hari Das 
Otiosn. 


feelings of the people whatever reformers like Shastri 
Golap Chandra Sarkar have to .say to the contrary 
for the principle he has been fighting for. Perhaps 
■i time ma 3 ’ come when the Hindus would require 
an 'alteration of the rule of succession ■ to some 
other principle: but it is not yet. And wheii it'does 
come, It will have to be settled by-the Legislature 
as was done in England where- ascendants 'could 
not inherit before the Act of 1833. But there the 
.Judges did not upset the priiioti^le that real pro 2 )crtj’ 
could not devolve upwaids-though tiie ground alleged 
was the ridicnlous one that water cannot flo'w -ni> 
'Wards, The Legislature had to inlerveue]. ., ' ' 

For the view that tlie principle of spiritual benefit 
is not the only principle of succession, see- the 
decision of Salo'J. in Toolsee Da$$ Seal v. ^rimati 
Lxickhy money Dassee (1). ^ ’ • ' ■ • ’ . 

' Ln Akshay Chandra- BliaU'achari/a v.' Harf’Das 
Gnsiuami ^2), Mitm J. sitting alone followed the prin- 
ciple 6C afllnlty and affection. After the .Full Bench 
‘decision of Gooroo Govind Shaha v. .-Inndd Lai Ghose 
.(3) there was another caaoy viz., of Kashea Mohn'n Roy 
V. Raj Gohind Ghuckerhnlty ('4) 'which was reversed 
by the liitor Full Bench decision in Diyiimher Roy 
Chowdhry v. Moti Lai Bandopadhya (,>). I'hen in 
Sorolah Dossee y. Bhoobun Mohmi Ncoglixj {<a) and in. 
'Braja Led Sen v. Jiban Krishna- Roy {1 ) i\n4 
clple has been doubted ; and also in Toolsee Dass Seal 
V. Lnchhymoney Dassee (8), Dino Nath Mohunto 
w Chiindi Koch O), ixinX Kedar Kath Roy v. Am>'il 
Lai Mookerjec (10). 


(1) (1900) 4 C. w. K. 743. (6) I. L. II. 1.5 Unlo JIM. 300. 

(2) (1909) I.L.lI.rWCiilc. 721.72*; (7) (1899) I. h. II. 20 2S.> 

(3) (1H7(») 13 \V. I:.(F. 11)49 ' <S)(lP0ll) 4 U. \V. .V. 743. 

(4) (1875) 21 W. 11.229. (9) (1989) 10 C U .1. 14, 17. 18. 

(5) (1883) I. \, 11. y Cnlr. .W.r. (10) (1912) 10 C. L. J. .942. 948. 
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Tlie tvue test o! Huccession ought to be neernerfs 
of blood us well us the doctrine laid down by tlie 
PallBsiich, viz., the spiritnaVhenbfit. 

[Jenkins C.J. The Privy Council followed certain 
'works which had been chanicterised as forgeries in 
■spite of that fact, simply hecansc those works had 
been follmved so" -long; see the case of Dhagwnu 
Binyh (1).] • ' ' 

' • -The Pall Beheh in Gooroo Gohiud Shaha v. Annnd 
Lall Ghoae {i) has not expi-essly laid down that the 
dbot'rine'of spiritual benedt is the only principle. I 
uiii foitunate in that your Loislship Mr. Justice K. K. 
Cluittorjea who decided the case of KaH>is}i Ohundra 
AdhikaH \\ Kafmn Suth C/toted/try (fl) is sitting 
on tliis.Beiich., Tliis question affeets every Hindu. 

[>l. U. CHATTEtUBA J. It scems ndher loo late to 
object now.] \ 

In the lifcjof a nation tO years U notliing. 

[Jenkins C.J. The pre•^ent rule wa« laid down by 
Mr. JiiHtici' Dwarkai.alh Mitter.] 

I do not challenge liis decision in the Pull Boneh 
case. He left the qncMion of prcleiential heir open: 
sec GoOruo Gohiml Shaha v. Ai}.um( Lall Qhosc (2). 

[Bnhn Boyendra Naih tihose. RegaitUng the 
Allalialnul High Court decision on atlojitiou in Jai 
Binyh Pal Siuijh v. litjay J*cil *So»r;/i (4> m u lecont 
case tliat Wfnt up to the Piivy Council on appeal, iv*;,. 
Putin Lai V. Pai'bati ICuntvar the Subordinate 
Judge had lvfu^cd to follow the Allahabad High 
Court doci-iiiin :»nd diHCussotl the lexis of Iliiulu Uiw. 
but was overruled by the Allahabail High Court 
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whose decision was affii’med b}’ the Judicial Com- 
ruittee of the Privy Council, who made siron^y remarks 
regarding i.he conduct of the Subordinate Judge; and 
that is a very strong argument in ray favour.] 

Further, 1 submit, the widowed childless daughter 
is entitled to maintenance from the estate devolv- 
ing from her father, and the plaintiff purchased the 
property with knowledge that she was in possession 
as being entitled to maintenances see Sastri’s Hindu 
Law, 4th edition, p. 373. i 

Bahu Nagendra Nath Ghose, for the respondeiit, 
was not called upon to reply. 


Jenkins C.J. The point in conte.j't in this litiga- 
tion is whether in a Dayabhaga family the great- 
grandfather’s son’s daughter’s son or the maternal 
uncle is to be preferred. The propoiition only has 
to he stated to make one realize •what an amount of 
learning and industry the problem might demand. 
We have had the advantage of having, the position 
of the maternal tmcle advocated before us by one 
who is worthily following in the steps of his distin- 
guished father, and wc can say, much as we regret the 
absence of Babu Golup, we do not feel we have suffered 
anything in view of the argumenb that has been 
addressed to us. 

Undoubtedly tliere are, as Babu Itisbindm Nath 
Sarkar has brought clearly to our notice, a number 
of considerations that might be brought into play 
were the matter untouched by authority. But a Full 
Bench of this Court [in Gooroo Gohind Shaha's 
Case (1) as far back as 13 Weekly Reporter] came 
to a conclusion us to the principle of siiccosslon 
in a D.iyabbaga family whicj» govern.s this case. It 
has beoji treated as gpvoriiuig cases of a similar 


(t) (1870) I."* w.n.(r. n)4o ; :> n.j.. i:. ir.. 
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description by other distinfiuishccl Judges wliojii I 
name in this particular connection merely because 
they arc Judges who would be particularly familiar 
with and interested in the questions. The learned 
Judges arc Mr, Justice Gurudas Banerjce (1), Mr. 
Justice Mookerjeo (2) and Mr. .Tustico N. R. Chatterjea 
(3). And rtiey one and all have felt that it is not 
for this Court, at anj’ rate, to question the projji-iet}’ 
of th.it Full Bench decision. 

In the case of Rttilash Chtmdra Adhikari v. 
Kanina Nath Ohoivdht'y f3), the contesting parties 
were in the precise position, curiously enough, of 
those who ai-e now litigating befoi-e ns. that is to say, 
the contest tliere was ns lierc, between thegrent^gmnd- 
father’s sou’s daughter’s son and the mutomnl uncle. 
Thevo It w.is decided in favour of the great-gr.ind- 
fathcr’s son’s daughter’s son. And I see no ground on 
- which wo can refUso to follow that ruling. The 
learned vakil in the course of his argument before 
us has done his best to depreciate ihe value of the 
maxim stare decisis. But that is an argument that 
must be addressed to a higher authority and not to 
this Court. 

There was another argument advanced before us 
namely, that tlie possession of Tulsi was such that 
her existence offers a complete bar to the suit. But 
' that was a point not taken in the lower Courts, or in 
the original grounds of appe.al here. It w.is a very 
Into devolopincnt But obviously the basis of that 
argamont involves an investigation into f.acts on 
which it is l>eyond our competence to embark. Wo 
c.nnnot, tboreforo, give effect to it. 

As to the first point, our decision, in olK*dienco to 
the authorities, is that the plaintiff who claims uinler 

,, 1, J.H (2) (1912) 16C. !>. 

Jt 2fie»l-.2'0 (3) (1913) W..V 
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the great-jjniuclfatlier’s son’s danghter's hod is entitled 
to succeed.' This' is 'in accocdance with the view of 
tlie learned Subordinate Judge' and the Munsif. 

The result is the appeal must bo dismissed with 
costs. ' 

N. R. Gu.vttbrjea J. I agree that the'^rinciple of 
succession governing this case' must be taken to have 
been settled by tlie Pull Bench decision in Gboron 
Gobind Shaha v. Antiml Loti Gliose (1). The parti- 
cular point raised in this case Was decided in the case 
of Kailnsh Chundra Adhihdri v. Karitna Nath 
Chowdhrij (2), luid I see no rebsoii to-alter the Opinion 
which I expressed in that case. * ■■ 

o. S. • • • Appeal.disjniased, 

(1) (1«70) n W U (F. 0)49. (2) (1913) 18 C \V. N. 477, 

3 n. I. K. 16. 
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he/ore Flft<ihtr nurf Hearhero/l JJ- 

SUHBRAU AHIR 

(t I'eb 5 

KMPKROI: 

.\KT> 

\l' , ‘ cHHATUADHAUI 

r. 

f-lMPEROK.' 

J'nn ler of CatU'—Offt<tc!t ajjamit iliffertut yertom bv Me tunif aeeaieii— 

LtQaUt>j n/ r'nminnl Procedure Co<le (dct T "/ 1808) 

•. SS4—Pracli^e 

Sectinii 254 of tlw Criiiiinol I'roLeilwrc Code m i»vt luoitcd to tin 
of olTcnic^ cummittcd upairi't tlip eatne pi't'Oii, Imt npj’lio< aI'*© whore 
the) arc ounioitted aj^aiuet different piT'OR* 

• 2(aun Xtii/a Empreu (1) *«>d •''V« Ifhayran MNyA n Cinpeior (2) 

follow Oil 

Emjiref % .l/i(M(ii (3) A’andu Amnar iSirinr Kmjicror (4), .l/« 

Ifahomed ' . Bm^ieror (5 ) di»*-entcd from. 

Quteii-Empren Juala /’raen?/ (t) reforccd to. 

Al the •■aine time the powcr-i iiiiilcr the i-cctioii nhouM be ii«'.<t w ith *;reat 
t&re and lautloii when, there an* lUfforent Lomptawawt*. 

Tun fat Is I'l'l.ituif; u* the two Rules arena fulluw.n : — 

(^rnn. lieri^um X<> JS6o of 1014. On the iiUth 
Sejilemher l‘.U4. tho iR'tKioiiei Siihctlar Ahif. went l»» 

* Criminal llevi-ion, Nu iM.tof )9|4 the order of 11 '>l,.e,.. 

Se«Mon» Jwd^t of M(izaffrr|>nrr. datC\) Soe. 41 1914 andCniniual 
liO'hion, No. IIHIJ of 1914. ttie oriler of J Johri'ton I*i"triet 

MavTtrate of lUj'hahje. .Ute.! Xp. 2 1914. 
u) I t tt. c*\c, a: • It < \t s icj- 

(2> I \Y V &t7 til (lyianac. \t n.ii". 

<3> (luxlll. I_ I! 1 \1| HT 1- I' : All. «:4. 
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a cattle fair at Bettiahand got iato conversation with 
one Sandagnr Mpllali, 'and pointing ont a'bullock, 
induced the latter to bid for it, on his^ behalf, up to 
JRs. oO, though it was riot worth more than Rs. '62. 
He gave Saudagar one rupee as earnest money. The- 
latter imrchased the animal and paid the owner the 
rupee. The petitioner then offered to pay the balance 
but the owner, pretending to have had a quarrel with 
him, refused to accept the same, whereupon the peti- 
tioner prevailed upon Saudagar to pay Rs. 40, and 
requested the latter to accompany him with the bullock 
to his house where lie promised to pay the amount. 
On the way the iictitiouer tried to run away but was 
arrested. In the meantime one Mahadeo Koer came 
up and identified the petitioner as the man who had 
iilso victimized him in a precisely similar manner 
sliortly before. Maliudeo had been induced to pur- 
chase for the petitioner another bullock worth Rs. 22, 
for Rs. -44. Saudagar and Mahadeo lodged seimrate 
informations at the thaiia, and the petitioner was sent 
up by the police, on llie 30tli September, before the** 
Joint Magisti-ate of Bettiah who tried him- on two 
charges under s. 420 of the Penal Code of cheating the 
two iiifovinunts respectively, and convicted and sen- 
tenced him. on the 15tli October, Cor each offence, to 
impiisonmeiitand fine. The petitioner’s appeal against 
the Older of conviction was dismissed by the Sessions 
Judge of Mozafferpoie on the 0th November 1014. 

Crim. Itpvisioii No. 1902 of 1914. On the 17th 
March 1914, the petitioner, Chhatradhari Misser, went 
with two others to the liousc of one Barkat Manjlii 
and carried him away foixiibly, and proceeding nc.xt 
to the bouse of one Gaiicsh Lohar also seized him. 
The petitioner and lii.s companions then took the two 
men to Rohaiipur, in the district of Malda, wrong- 
fully confined, and extorted bond from them. Barkat, 
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Babn Krishna Kamal'Moitra. for coinpluinant in 
Or. Rev. No. 1902, referred to Sri -Bhagioan Singh v. 
hJmperor d) i\s supporting his case. 

Cur.adv.vtill. 


Rletcher. J. The only question raised in the 
hearing of these two Rules is whether section 231 of 
the Code of Criminal Procedure authorizes one trial 
of not more than three offences of the same kind 
committed within the space of 12 months when the 
offences have been committed’ against different per- 
sons- The judicial decisions on this question are not 
uniform. In the case of Empress v. Miirari (2) it was 
laid down by the Court tliat “ tiie comhination of three 
offences of the same kind for the purpose of one trial 
can only be where they have been committed in respect 
of one and the same person and not against different 
prosecutors.” A different view was taken by this Court 
in the case of Manu> Miya v. Empress (3). The case 
of Queen-Empress v. Juala Prasad (4) the next 
authority in order of date, is not opposed to dhe deci- 
"sion in Empress w Miirari(2),ioi' in the case ot Queen- 
Empress Juala Prasad (i) the several sums that 
had been embezzled had become the proia>rty of tlie 
Government, and theie was, therefore, only one com- 
plainant. The next case is iVawdrt Kwrtnr Sirirarv. 
Emperor (5) to which decision I was a parly. In that 
case, a similar view was taken to tliat expressed in the 
case of Empress v. Thjit decision was 

followed in the case of Ali Mahomed v. Emperor (0) 
blit dissented from in the case of Sri Bhaywan Singit 
V. Emperor (1). 

(1) (umsi Ifl C. V. K. 507. (4) (1884) I. L. U.7 All 174. 

(2) (1831) I. L. K'4 All.147. (6) (1907) 11 C.W. N. 1128. 

(.3) (1882) 1. n. !l. 9 0«Ic.S7l. (6) (1908) 13 C. \\\ N'. 418.. 
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Oil a further couHtileration. 1 am of ojaniou that 

the decision lu tho case oC yanda fCurnar ii'irkar v. •mukiur 

JCniperor (ly Qiiunoi be snpiwrted. No doubt becticm 

234 of tUe Code of Criminal Proeediii’e is taken from iuvi 8H01I 

section 5 of the Statute 24 & 2a Viet. c. 96. 1*he words 

•• aj'aiiist the same person wlrich apiaear in section 0 

of 24 & 25 Vicl. c. 96. do not appear in section 23i t>f 

the Code of Criminal Procedure 

Section. 234 of tiio Code of Cdmiiuil Procedure, I 
think, is not limited to cases where the oitence.s have 
been committed agaiust the same pemon. 

At the same time I think timt the i>ower given 
hy section 234 Is one that requires to be used with 
groat care and caution where there are different com- 
plainants. 

Ill the result. I think, these two linlea ought to bo 
discharged. 

UEACUCflOiT.J. The only question .which arisoH 
in tlicsc two Halos is whether aectlon 234 of the Code 
of Criminal Procedure Is limited to a case where there 
Is one coiuplalnaiit in i-e«i>ect of all the oltences charg- 
ed, or whether it apjdies whcie the complainants are 
different persons. 

Looking to the plain woidn of ftcelion 234. 1 should 
hartUy have thought the matter ojwn to ingameflf^ 
Section 234 Is one of the exceptions to the gcaeml rale 
contained in M'elion23.3, nV., that every charge is to be 
tried sepamtely. It provides that three clmrges of the 
same olTeuce cominliteil In the course of 12 months 
may he tried tog«’ther. uml the second i»art of the bcc- 

:ion explains what is meant hy the same offence. 

Had tlie L'gisl.iiure thought lit to hnj»o>e such a Ilniita- 
tiou us that contended for on 3>ehatf of ibe i>otitioncr. 

It Would |»rv‘suniahly have done so expressly, whereas 
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I Ije Hoction iH framed ill tlio widest terms, und when 
the Legislature has imposed no limitation it is not for 
ns to do so. 

But tlicro are easc.s in the Courts ’in whicli the 
view has been takoii that the limitation contended 
for applies. It is mot iicecs.sary to discuss the case 
of Knipress v. Mttrari (1) to which reference was 
made in the Full Bcncli c.ise of Qiicen^Eynpress v. 
Jiiala Pvasad (2) from tlie report of which there 
is reason to suppose that one of the Judges who 
decided tl»c earlier case liad clianged his views. But 
in tlio c-asc of Namla Kumar Sirkar v. Emperor fS) 
the opinion w.is expressed that section 234 “evidently 
refers to diirercnt acts done by the same Individuals 
or same seta of individuals against the same corn- 
plainant.*' In that cjise the earlier case of Mann Miya 
V. Empress (4; does not seem to have bce!i brought 
to tlie notice of the learned Judges. The decision in 
that case was dii-ectly conti’ary to the view contend- 
ed for on behalf of the petitioner. The Legislature 
in the Code of 1882 endorsed the view taken by the 
learned Judges by introducing an E.xplanation of what 
is to be understood by the phmse “offences of the 
same kind*’ and tliat Explanation is repeated in the 
present Code. 

- * Three classes of cases constantly occur in the 
mufiLssil in which an accused is charged with offences 
of the same kind against different complainants. In 
one a man breaks into sevei-al house.s in one night ; in 
another a man whose house is searched for stolen pro- 
perty is found to have I’eceLved property stolen from 
different persons, on different occasions; in the third a 
man cheats several persons in pursuance of a’ system. 
e.g., by pretending to have the power of doubling 

U) (1881) I, L. «. 4 All. 147 (3) (1907) 11 C. \V. X. 1128. 

(2) (1884) 1. L. n. 7 All I74 (4) (1812) I. L. R. 9 Calc. 371. 
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money. In the Jast mentioned ciwe the joint trial 
might iierhajis be defended on the ground that the 
offences were committed in the course of one transac- 
tion, without having i-ecourse to .«cctiou 2^34, but in 
the other cases tlic offence.s aie not committed in the 
couise of the same transaction. In these cases, where 
there is 110 fear of the uccu.sed being prejudiced, the 
charges are always tried together. In the whole of 
my experience as Magistmte and J^essions Judge, 1 
do not remember objection over having been raised 
to the accused being tried at one trial for three 
offences iu such cases. Such an objection would have 
struck me with .surprise, as J am sure it would almost 
all judicial otlicers in the luiifassU, who Imve con- 
stantly to fry cases In which the provisions of this 
section are applicable, esiieclally when the view 
de.scrib“d in Vanda Kumar Sirlcnr v. I'Jmpernr (1) 
as evident, had been definitely rejected by two 
Judges ol this Court .so iar bich as 

It may ba that the ileclsioii arrived at in Va/ida 
Kumar Slrkar v. Ktnperor(l) was corroet in that there 
wore tlirco charges of rioting and three of hurt, and 
that such a case would not he covereil by section 231. 
But, so far as that c:ise tlccideii that section 231 applies 
only to offences against the .same complainant, I must 
c-xpress my dissent from it. 

Uisargueil that, unless the section Is limited in 
the way supnested, an accused might be much embar- 
r.iRscd by tlie joinder of charges, a man might Ik‘ 
trieil at one trial on three charges ol iiitmlor commlt- 
tcil on difiorent occasions, tsucli aii argument entirely 
loses sight of the fact that it must I>e presnmetl that 
tlio'H* who aresidectoii for the admin!.stnition of the 
orimin.d law ;m‘ fit for their duties, and will not use 
their powvrs In an arbilnirj* and «iitpn*sjiive iirinner. 

UKf.vT> n c. \v. N. ti-v 


19 

' ims 

SCBEWAR 

AniR 

Kstebok. 

BEXCHCBOrT 

. J. 



20 

I'jir. 

SUBEDAl'. 

Aiur 

r. 

Km [•RniM!. 
BEACHCRDrr 

J. 


1915 

Starch 10, 


INDIAN T^AW UKPOirrS. [VOL. XLIll. 

The Criminal Courts must be credited witii tlio pos- 
Rossioii ot a little common sense. 

Finally, it was arRued that other sections of the 
Code would he found dinicuit to work if tlie unres- 
tricted lutcrprotuUon were plnceil on section 234. The 
only section referred to was section 2i7. It was sug- 
gcated that If one of three complainants were absent, 
the nccusi'd would he acquitted of all three charges. 
Leaving out of coiishlcmtiou for tlie moment the fact 
that charges are not ilniwii up in summons cases, tiie 
obvious answer is that ho would not be ac(jiuttcd of 
all three offouc-*s but only of the rjfTencc in respect of 
which the complainant was absent. 

I think the Uules should be iliscliargcd, ami the 
petitioner in i-ovision caso No. 18G3 remanded to jail 
to serve out the remainder of his sentence. 
e; II, M, linles (lischarfied. 


Appellate civil. 

Before Sharfaddin a«r{ Coxe JJ, 

HANUMAN PERSHAD THAKUR 

' V. 

JADU NANDAN THAKUH • 

Benanvi Purchaser — /tucUon uite — CtvU Proetrfuxe Code (Act V of 1908) 
a. 55 — Object of the section 

' Section 66 of the Code of Civil Procedure, 1908, Uja down that no 
suit shall bo maiuUlned aj'ain^t any person claiming title under a purchase, 
certified by th? Coart, on the ground tliat the purch.ase was made on behalf 
of the plaintiff or some one through whom the plaintiff claims. The 

• Appeal from Original Decree, No 848 of 1911, against Uhj decree of 
Prosannn Kumar Gupta, Additional Subordinate Jiidge of Moragerpur, dated 
May 31, 1910. 
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section is clearly ai|ned at htuami purcliaHCs At execution soles, Tliu 
clear intention of the section is to stop benamt purchases by makiiif!; it 
impossible ^of the real owner to question tlio benami^ar't title. 

Bishan Dial v. Ghasi^ud-tlot (1) referred to. 

5a5<» Churn Nundi v. /tnnapHr/ra (2) doubted. 

Appeal by Haimmaii Peraliad Thtikiir, tbo minor 
plaintifr, tbron^h lus motlier and next Irieiid, Slioo- 
piynri Tliakiirani. 

The phiintifi! brought the suit, out of which thi.'i 
appeal arose, for iccovery of po.ssc.ssioii of the dis- 
puted propertie.s, together with mesno profits, on the 
ground that the same constltiitod the property of his 
patonml aunt \Yhos’o heir he was. Acconling to the 
allegation of the piaintiit the disputed j)roportiow, 
on the death of his aunt, were taken pos, session of 
by Jndiumndau Tliakur, the defendant lirst jiarty, in 
whoso /ar4:/ name tliey wote piircliascfl by Ids aunt 
at* an auction sale. The plaintiff also alleged t)mt 
Jadunandan. was an agent for and on bcliaU of bis 
mint. Shfali Tliakur, tlie dcfondaiif second party, was, 
according to the allegation of the plaintiff, xxfai'zUlur 
of the defendant fir.st party, in respect of a portion of 
the disputed properties. 

The defendant first parly contended, iiiteralia, that 
ho was not the farzidar fA plaintliT s aunt and that 
tbo disputed jiiopertics were purcliasctl with his own 
money and that he had been in jmsseSHion of the 
same over since tiie purchase. 

Tile defendant second iiarty submitted that Ids 
pui“chasc was bond fide and for vuliialdc consideration. 

Both the defendants i>le.nile<l that the phdntlfTs 
suit was iiarred by the i»rovisions of soclion CC of the 
Code of Civil Procedure (Act V of 11»0S> and section -11 
of the Tran>rer of ProjK»rty Act lAet IV of 18S2^ 
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Tlic leanicd Sulmixlinatc (MsiuIhsciI Hic jilaint- 

iffs suit. 

IIoijco tliH ajipoal. 

Mr, Caspers (with him Bahit Gauesh Dull Siuijlt), 
for tlio apjH'IIant, suhmittod tlmt two questions aroho 
in (lnsa])peal :(i;thc onus wason the defendants, since 
tlie defendant 1st parly, stimd in a fiduciary relation 
to the plaintiffs aunt. lie must establish the hon^ 
fuUs of liis purchase j see section 111 of the ICeiilenee 
Act. 

[CoxtS .1. But there is no question here of a tninsae- 
tiou hetxveen ttie defendant 1st inwly, and the plaint- 
ilfauunf. Your eonteiiUou is tliat tlic purchuhe was 
wfarsi one and you want to leeovcr possession. The 
onus lies on you.] 

(li) The C;dcutta i'ji.sc, Sasti Churn Nundi v. 
Annopiirna (1) is appllcahle to tlm facts of the ease. 

[CoxE .T. This ruling seems to he in your favour, 
hut the question Is— does it lay down good law? 
Section GO of the Code of Civil Pi-oeednre seems to be 
.against you. ami we tninnl go beyond tlie section.] 

Section 41 of tlie Transfer of Property Act does not 
apply to the facts of this case. There is evidence to 
show that the defendant No. 1. hoUlIng, as he did, a 
general power of attorney, worked for his sister, the 
plaintiffs aunt, therefore, the defendant second party, 
ought to have enquiied into the real state of affairs, 
and If he failed to do so, he did jiot act with reason- 
able caie and good faith as the proviso to section 41 
of the Tixinsfer of Pi’operty Act requires. 

[CoXE .T. Do you mean to say that any purchaser 
should enquire as to whether his vendor lias any 
relative, specially -a lady, for whom lie -works ?] 

No, I do not contend that but ,I do submit that 


(1) (189C) I. L. n. 23 Calc. CIO. 
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there were sufficient iiuiterials to sufrgest to the 
defendant 2nd party the necessity of enquiiing into 
the real state of affairs. The position of the defendant 
2ad party, is no better than that of the defendant Ist 
party, because the former is merely a farzidav of the 
latter. 

Bahn Umahali Mookerjee (with him Bobu 
Lakshmi Karain Singh), for the defendant Ist party, 
submitted that Sasti Charan Nandi v. Annopurna (1) 
was not applicable to the facts of this cjise. The facts 
of the pi'csent case are clearly' distinguishable from 
those of that ease. Tlie Allahabad case, Bislian Dial 
V. Qhazi-ud'din is, indeed, ai>plicable (2). 

The plaintiff’s case Is barred by section 66 of the 
Code of Civil Procedure. Moreover, It I)as been 
proved, beyond a shadow of donbt, that it was with the 
money of the defendant No. 1, that the property was 
purchased, and tliat the defendant No. 1, has been in 
possession of the proportj': Therefore the plaintiff 
has failed in establishing that the transaction was a 
benami one. 

Bahu Badganath Adamyan for the defend- 

'anl 2nd party, submitted that the plaintiff was abso- 
lutely concluded by section 41 of the Transfer of 
property Act so far as his claim against the defendant 
No. 2, was concerned. PiaiiitlfTs own witnesses have 
proved that he has been in i>os<?cssion ever since the 
purchase and that, even, in the lifetime of the plaint- 
iffsniint. 11 is also provtMl that the defendant No. 1, 
li:us been in i>os.sc'?sion of the proiwrtycver since 
liiQ purchase. The s.de oertifleato Is in his name. 
The name has been entered in the Land Kcgistni' 
tion Deparlinent and. ii .ipiHMrs. in the partition pro- 
coiHlings. AecotxUng to ilie plnintiffs own witn« v.- 
«'s. n*nl receipts are gr.intt*d by Ihe defendant No. 1. 

1. 1, n. St C.V-, c<f*. 1- n. ?3 i:; 
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and 111 * piodnccs roccipls for psiynu*iit of land revenue. 
Tt cannot tlicrcforo be contended tliat flic defendant, 
2nd party, did not take reanonable care in asccrtalnUig 
tlie defendant Ist parly's title, or that he did not act 
in good faitli. 

Mr. Gdfipersz. in rt'j>ly. 

Cur. mJv. vult. 

COXE J. This appeal arises out of a suit for 
recovery of possession of certain land that was sold 
in execution of a dceiee against one Harnandan 
Tliakur in ifay 1000- It was purchased ostensibly by 
the defendant, .Tadunaiidan Thaknr. Tlie plaintifT is 
the licirof one Rujbatl, the sister of .Tadnnandan, and 
bis case is that Jndanandan purchased the property 
with Rajbati’s money and on her behalf, and that she 
remained in possession till her death In January 1006, 
since when the defemluiits are in possession. The 
second defendant is said to have parcliased a portion 
of the property from Judiinandan in June 1004, in 
fail knowledge tliat Jadunandan w.is merely a far- 
zHar. The defence is that Jadunandan bought the 
property himself. ' > 

The Subordinate Judge has dismissed the suit, 
holding that it is barred by section 66 of the Code and 
also that Jadunandan was the real purchaser. The 
plaintilf appeals. 

Against Shiah Thakur, the 2nd defendant, the plaint- 
iff has, in my oi>iiiion, no case whatever. There is no 
evidence worth a moment's consideration that Shiah 
had any reason to think that Jadunandan was not the 
real purchaser. Bhya Singh,,an important witness for 
the plaintiff, admits that Shia Thaknr has been in pos- 
session since his purchase, which was li years before 
Rajbati's deatli. Learned counsel contended .that 
Rajliati, being a pardanashiu, could not be estopped 
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fioin pli’adiiit; iJiaJ lln* owikt un** nn( t!«<’ 

true owner, uiiJrss It waM h)m»\vii Oi:iI et'orylliin^' |j/id 
been exidainoil In her. 'riMrtj<eeiu« t« me an nnU’ijalde 
eontentJon. T«i ace(‘jit i: would he r'qnlvalenl lo 
Ijoldin^f tlijif, Miotifih u pureluiHer i** not bound lo 
enquiro whether liis vendor i'h fhc tienaiuiddf for 
another man. ho is himml lo nseerlalii whetlicr or nof 
he is the i»enffwJ»r?;7r of a woman. Thfa ih evidently 
iinrcasouahlc. 

As re;?anls Jantinandati, I feel noheKltallon in hold- 
ing that the suit is barred by section DC of the Code, 
and thcrcfoiv need not cxaiiuiio the <jucKtion wludhcr 
Jadunandan was or was not flic re.al imrclmscr. Bnl 
I may s.ay that I incline to the helief that the Snhor- 
(Uimte Judge’s view of the fads is correct. learned 
counsel has subjected the defendant’s c.a«e lo powej’ful 
criticism, but clearly the whole btutkMi of proof 
rests on tlic plaintiff. It is argued that tiicro Is u 
discrepancy between flic defciidanf's pkading and 
his proof. In the fJr.st he asserts that ho bought the 
property Idmself, wliercas in his evidence ho says 
that he obtained the money from his brother with 
whom he lives in commcnsality. This does not mo-giu 
to me of very nincli importance especially when it 
is remembered that the dcfendaiit’.s case is that tlic 
sale certificate is conclusive. If i.s confendetl also 
tliat as Jadunaudan was ftajbuti’H mukhtoar, the 
burden of proving the gowl faith of nil transactions 
between them' rests on him. Bat it is open, to doubt 
wliether the power of attorney authorized Jadunandan 
to purchase property for Hajliati or to niiinage her 
estates, and in any ease we have not to decide what 
was the character of a transaction between them ; 
but whether there w.is an 3 ' transaction between them 
or not. No real explanation has been given why 
Rajbatv ftbould want to buy this propertj* which is 
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many jnllcs away L’Oin her Ijoijie. It can hardly have 
baoii witli a vicvv to enrich tin* c'ltato. hecauso lliat had 
to de>ciMid to tlie plaiutifT witli wliom sho had quarrel- 
led The reason a*?.Hi"iied in tin* evidence, namely, 
that ahe \vanto<l to ro 5 ?tore It to tin* jndftment-ilehfor 
who was her kinsman, would liiive aj)j»ealod with equal 
Mlren/;th to her h^other Jadiinandan. 

As I have «aid, however, the .suit is. in my opinion, 
'•‘barred by section (itl of the Code, which lays down 
that no suit shall he maintained apiinst any per.soii 
clalmiJitr title under a piirehase certjtiod by the Court 
on the /ground that the parcha.se was made on helialf 
of the plaintifT or on behalf of some one through whom 
the plaiutift' claims. Now, here the defeiidauf cer- 
tainly claims undera certified pnrcliase. am) the suit 
is bused on the gronnd that tliepinx’hase was raailo 
,011 behalf of the plaintiff's predecessor in interest 
Learned connsel contends that the phuntift also sues 
on the ground tlint Rajbati remained in possession 
till her death and reUe.s on the decision In Sasli 
Churn N'lindt/ v. Annopitrna ( 1 ) which certainly is in 
his favour. 

If the decision quoted is correct, it makes a very 
serious inroad on the section, ami, iudoed, I do not 
think it would be going too far to say tliat, if it is 
accepted, the .section is for all practical intents and 
purposes repealed. The section is clearly aimed nt 
benami purchases at execution sales. We liavo no 
need of a spccifie provision of law tliac a suit against 
a real purchaser, hasetl on a false allegation that he is 
a benamidar, must fail. The clear intention of tJie 
section is to stop benami imrcliases making- it 
impossible for the real owner to question the benami- 
dar's title. It is sometime.s said that the Legislature 
cannot have intended to enable fiaud to lie practised. 

(1)0696)1. L R. 23 Calc. C99. 



voi.. xijin rAucriTA skkiks. 


Hilt I c;un-nr ai»y «ilu»r iiieiUJhiir the seetinji 

thuuthis. ilijit it jujiii* «» »livi*«iijui;iiiu \>y 

femh't-iiiK tin* ix'.jI iutit‘h:isor hclplv***. H Jje iHcltejiteil 
hy his hf-uriuntlrtfii. 

N’«»w. if the view tuken in llu* i‘;isf vitcti ahovt* is 
correct. ii»niely. that Ihe p*;i 1 j»tircltt»scr c;ui b;isc » 
unit \nfi heimntufnr ot\ xUe fuvl of pO'<se*4‘<ion. 

it is evident that the Hct'tlon nt oij#v hvses ail i'Ih efTert. 
The juircha''e liotnK ex-hyjH>ihesi a hrunmt imrehuae, 
the I'Oid imrclniser wouhl natimilly tjei |M»sso.sstoiJ in 
every ctise, fio titnt tin* o«\y ea‘.es in w\j\cii titc section 
would he of any jintcticai «m* would he tliose nirc 
\uKtuuccs, \\\ winch tlic jmrlien «|«nrrcl inijncitialeiy 
even liefoto posseRsion IsdeUvereti. !l cwui noverimvo 
bocu tlie intention of tUe I>ej;tfllnl«re to enact the rcc- 
tiou for thin lindfcd jmrpo.se. 

I agieo wUli the UeeWou In /iis/iau Dial v. Ghagi- 
ud-dinll). It is not necessary, howuver. to refer the 
decision in Sasti Churn XutKh' v. Amwimrna (2) to a 
Full CtMich, hccMUKo the jiresout taxsc ciui ho distin- 
guished, as tlio Trial Judge has pointed ov\t, though 
it must he conceded that the dlstinotioii is somewhat 
unreal. Keadiug paragraph 7 of the jdaiut, it cannot 
bo disputed that this suit waR brought “■ on tiio groinul 
t]iat the pui'chuRc wa-s made on 5>ohsdf of someone 
tiiroagb wiiom tlm piaiattil cla'nnB.” 

The ftpj>eal fails and ntu.st be dismissed with c<wtH. 
The defemhvut ‘Ncv. 2 is entitled to soparato costs. 
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OJ^triiig* to a Templt — Tran*ftrabHily-~'Tr(int/tr of Pritj^erlg Aet (IV of 

IS82)g.e,rt (rt). 

There nro ccrtnm tliAl cannot Iw tratHfcrrcJ, Tlie^ are re* alra 

r-immereium \ for instance, MccnloUl offic’C wlucliT'tlnnsH to tlie priest of 
» particular glii<s Similarly a ri^lit to receive ufTcrin;;H from pilf^ritne, 
reiorting to n temple or nlirinc. i* ituliennl<le. The clmnce that future 
wordiippcrs will (;ive oiTrrings IS a mere possibility nnd as such it cannot 
be transferred 

f^alAsnanaiiramt Xaidu v. Hangamma (1), A'a*/i» Chandra v. Kailath 
Ohanira. (2) Duio yath Chuekerhultf' v. Pratap Chandra Go$jami (3) 
referred to 

Second appeal by Pmiclm Tliaknr timl nnothoi*. 
tlie (lofeudfints. 

TUo suit out oC which this second appeal ai'ises was 
instituted by the plaintiffs for recovery of possession 
of 3 annas share in the cfiarhawa (offerings) made to 
the temple of Sri Bhuiro Nath. The facts are shortly 
these. The plaintiffs and the defendant, third party, 
form members of a joint family. Out of the 16-anijas 
offerings of Sri Bhniro Nath, an idol installed in a 
temple at Dekuli KUurd, the plaintiffs and the defend- 
ant third party, owned and jinssessed a 3 annas share 

® Appeal from Appellate Etecree, N0.382S of 1912, against the decree of 
Jadunandan Prasad, Subordinate Judge of Muz.itFerpur, dated Oet. 7, 1912, 
confirming the decree of Moulvi Abdnl Aziz, Munsif of Mozafierpurt 
dated June 29, 1912. 

(1) (1902) I. L. R. 26 Mad. 31. (2) (1899) I. L. R. 26 Cale. 356. 

(3) (1899) I. L. R. 27 Cale. 30, 32. 
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to tlK‘ oxtt'nt of \v)ijdj. u Ih aUoKiMl. tlo’y ummI :«« p-i 
rJiarhawa olTorfd hy i hr |n*<nih*. fiviiu tJn* t iio'- »»f t h« n 
iUiccHldi''. (in tlu' IKttnjf .lanuary IIMU. tlu* 

Hceoncl party louk ili'ltvcry «>f poHst's^mn t|jronjr}i tin- 
Court JO r^.■^pcl•t if> (lie salt! S ukiuh slmn* hy vlimn 
«»t lus pnix'tuvse ul auction s;tU* Ijold hi i*Ncc«th»n of hi-* 
ticcrce atul particip.iled hi tin* ojrenHj;*^ to that extent. 
Thereaftcl•^ the dcfeiulantM Ist party, hy pnielinMino the 
uforc^iaid sliaic frotn the <h‘h‘^tMlant second paity, com- 
menced to excrolwe their own piHscssion and to enjoy 
theirsharo tn theofferint'-^ The phunt i^oes on tostate 
that, on enquiry, it tr.uispiretl that the ilofemhmt third 
party aud Bud.iya Xatli 'rimicur, fuUicr of tlie plalntllT 
No..’», liiide.Kccuted a mortj:aj;e-boml with respect to the 
3unuas Kh.aro in the ofToriugH in favour of tlie defendant 
second party, who enforced it auU ohtaine<l a decree oti 
it. in oxecutiou of which he sold atul purchased the 
share in question at auction. It is iirgecl in the jdulnt 
that the right in chaHiawa is an limlicnablc property, 
and 80 ttio father of tho piaiutilt No. 5 and the defend- 
ant third party, iiad no right to mortgaf^o it, and that 
the defendant second party and his vendors acquired 
no valid title in it, tlie whole tr.insaction from mortgage 
to sale being invalid. Tho plautlCf No-. 2 is said to be 
insane. Tlie suit appeai-s to have been contested only 
by the defendants Nos. 1 and 2 of tUe first party, and 
the defendant second party whose defence is Rub- 
stantially the same; Their contention^ are that there 
is no cause of action; that the suit, as Iramed, h not 
maintainable; that the conrt-feo paid is insuflicient; 
that the suit is barred by limitation; that the right in 
charhawa is transferable; that the actual share which 
the plaintiffs and the defendant third party had in the 
offerings, wus only 2 annas and sixteen gandas, one 
kora and no more ; and that the mortgage decree and 
tho Bale held on it are binding on them. 
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Tile lojirncd Munsif fountl upon evidence tli:d llio 
plaiitilTs’ ancestors owned only a 2 afinas, lf» gandas, 
1 kor.i interest in^the cfiarliatva of the temple botli as 
propfictors’and mQqurravu(ar»,\\\\(\ lield tliat a n'glitto 
receive such oirering.s was, indeed. jnalien.d)Io. He 
found the other issues also in favour of tlie jjlantifrs, and 
accordingly gsive :i inodine<I deciee in theirfavnur and 
that of tlie defemlaiit tliinl party, jt)intly. The defen- 
da'nts Nos. land 2 of the first }»arty preferred an appeal 
to the Suhoixlinate Judge wlio confirmeil the judgment 
aiid tlie <iecree of the lower Court and dismissed Il3e 
appeal with costs. Hence this second appeal. 

Bahn Ucildi'o Xdrain and Bahit Sahettf 

Bam Bose, for the appellants. 

Babu Asita Bnujatt Chatterjec and Bahu Gour 
Cbandva Pal, for the re.spondont. 

C(it\ (idt\ tfttll. 

SUAUFUDDIN J. The suit, out of which this .second 
appeal arises. Was jnsiituted by the plaintiffs for re- 
covery of possession of 3 annas shiu'e ill the offerings 
made to the temple of Sri Bhairo Nath on establish- 
ment of their title thereto. The plaintiffs and the 
defendant third party form a joint Hindu family. 
It is alleged that out of tlie IG annas otferings, they 
owned and possessed 3 annas share and to that e.Kteat 
they used to get charhawa (offerings^ offered bA’ the 
Xieople. The defondaut second party, it appears, in 
execution of a decree put up that share to sale and him- 
self purchased it, Tliei*eatter, he sold it to the (lefoml- 
ant first party. The defendant Lliird party, father 
of plaintiffs Nos. 1 to 4, and the father of plaintiff 
No. 5, had executed a mortgage-bolid with respect to 
the above share in 'favour of the defendant second 
party, and it was in execution of the mortgage decree 
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obtainwi on tlic strcnfith of ibo silmvo morlj.'n^p that 
tbc jlpfcin^ant Ko. 2 po\ 0 no«l pnirbnse<\ thnt Mnm' 
winch lie aflorwmN «;oM to the first p.iriy. 

In tho jihilnt It it |s nr^et! flml t he HkIi! In tho 
share of the ofTennps H iijnlienulilt* siml so (he father 
of the dofon<lnnt Xo. r> nii<) the thini |«»rty ilefenilant. 
father of phvintinfs Xo*!. 1 In I. hail no rij'hl to njort- 
gTiRe it anil tliat therefore the <h>feiiil:tnt >n*i‘ontl party, 
and his vendee, the defemhnvt Hi-st paiiy. acquired iio 
valid title, as the whole ininHai’tiim fnnn «inrtpt;;e to 
sale was invalid. 

The svtil was contested only l»y the defendntits 
Xos. I and i of tiie lirsi |K»rty and hy the defiMtdanl 
Xo. 4 of the hccotid party. Their eontentlon is tiiaf 
tho suit is Jjarred hy Umiiattim aini that the linht in 
tho offerings Is transfendde. 

The first Court ^'avo a modllleil deiTi-e in favour of 
the plaintiffs and tiie liofeodani ihini parly, jointly. 
The (lofemlunts X<»m. I and 2 ot the first party there- 
fore appealed to the liAver Appellate Court whicli 
affirmed tho Judgment and ileeiee of the first Court, 
and dismissed t!ie appeal. The decide passed by the 
first Court, wiucli was afijrnied on ,tppe,d. is in the 
following terms. — ‘•Thai the suit he decreed niodi- 
fieclly with full costa, that the plaintiffs' title lie 
declared, that they jointly with the defeudaiit thiJtl 
party, do recover posses^iion over 2 annas. IG gandn**. 
and 1 koru shuie of rharhaiva interest, and that a 
permanent injunction he issued on' the deleudauts 
first and second p.u’ties restndning tUeiu from receiv- 
ing the charhau'a offerings for the afore.siiiti share.” 

The defenilant.s Xos. 1 and 2 now appeal to tlu^ 
Court. 

Two grounds were urged on their behalf, first that 
«d estoppel ami. second, that the right to offerings was 
tniusferuble. 
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iyir> The (jncHttoii tube deculc'd is \vlieihL*r siu-h 

I'vA’aiA a right, US Is churned by I lie phiiiillfis. is ir.insfenibh’ 
TiiuDi: or not. 

Bisdrswabi I inn T)! opinion ilutt such « .right is not trans- 
T iUKr u ‘ tonible. There ui*c certain rights ’ tliat cannot be 
SiivBvi'KDis transfon'cd. They ai-c teniied res cj-ti-a rommerciiim ; 

* for instance, sacenlotal ollice whieli belongs to tiie 
])riost of a ]):u'tieniar temple. It was so held in 
fjahshmtnmswami HaUhiy.inanijammci (1).“ Similar- 
ly, a right tt> receive oircrings from i>Ilgrims resorting 
to a temple or shiine. Is inalienable and no suit can 
be maintained for the recovery (»f wasiUil in respect 
of pi’oj)erties derived from a turn of woishlp which 
from its very munre is voiuntary. It was so held in 
the case of Kashi Chaadra Cfutcherhuif}/ v. Kailash 
Chandra J3(indopctdh}/a (2). Indeed, no man can 
compel another to make voluntary oEferiiigs. OJTei*- 
ings are, accoKllng to true significance, made to the 
deity ol whicli the image is its visual symbol unci 
their appropriation by the officiating priest is not a 
right ill which he is entitled to tr.illic. This was 
held to be so in the case of Dino Kath Ciinckerhutty ' 
V. Pratap Chandra Goswanii (.3;. 

A very strong reason has been given by the lower 
Appellate Ooiirt that such a right is not transferable. 
It says — “in the present case the duty of a pujari 
■ seems to have been assigned to Brahmans who make 
pujas to the idol Bhaii*o Nath. To my mind the 
performance of piya or sheba of the idol creates a 
right to receive the offerings made to' it. If it be 
assnmecl for a moment that a right to receive offerings 
is alienable or transferable, then it is clear that an 
alienation of sneh right can be made even in favour of 
a Mahomedan or person of another caste who would 
(1) (1902) I. L. n. 26 Mad. 31^ (2) (1899) I. h. 11 _>6 Calc 356. 

(3) (1899) I. L‘ n. 27 Calc 30, 32. 
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obviously be incompetent to perform tiio inija." 
Oflering.s are voluntary presents to tlm deity to 
\vlnc!», no doubt, tiie shebuit is oiititlcd. They are 
notbing but voluntary payments. The income 
arising from them is uncertain nml iiulcflnite, ami 
an income from sneh a right is not trausferable under 
the Transfer of Property Act» 

For the above reasons, I am of upinion that the 
mortgage of that right and the purchase of it in execu- 
tion of the mortgage decree are invan<i, and that the 
judgment of the lower Appellate Court cannot be 
asa,ulcd on that point. 

It Is aomowhat ditUcuU to i-econctle the dcciec 
given with tlje char.ictcr of the property which is 
cleatly not twnsferable, but this point is not raised 
In the grousids of appeal ami nee<l not be con«i«lored. 

As to estoppel, I think, the statutory provisions 
being against tr.uisfor, no question of estoppel can 
uvlse. 

The appeal i.s dismissed with costs. 

Coxe .T. I ugroe. It upiiears to me that the cimnee 
tliut future worshtppei'M will give offerings to the 
temple is a mere possibility wttiiin the meaning of 
sectioa t), clause id) ot the Transfer ot Projierty Act. 
Such a possibility cannot be transfori^jd, umi, in my 
opiiiloii, this being a statutory provisu.n. uo ?}tteKtUm 
of estopjMil cun ai isc. ' 

K. B. Appeal dismissed. 
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SHI SKI .IIU THAKUl?.' 

— ralKAtf« CMitiiUration, irhat it — Transfer," if a yrant of 
permantnt lean i * — Suit to recurer j'lmieihion of projurly from leitee, 
tf maintainalh tctthout making mortgagee of tame I’ropetly jmrtg — 
•■IcJi (A'J' o/iSJT), I 10, Seh. II, Arl.'134\ awf/(/A'o/ 
ie08)«3. Sch. /, Art. tS4. 

Ill a suit l>>* a «S«6of< to recover jiwsesson of rf«tu»er property vested 
in the in truit for the deity, wliicli )iad been transferred more than 
12 years before tlie Institution of the suit by the plaiiitlfTs predecessor in 
title, Avlio had grantdl a pHtni lease of the property for consideralion 
of a considerable fitted annual rent, but without receipt of any bonus !— 

Held, that tlie suit was l>arre<l by limitation under Art. 184 of Sch, I of 
Act IX of 1908. 

Ahhiram Qot\eami r. Shyama Charan Nandi (1), Ithear SAyaia Chand 
Jiu V. Earn Kanai Ghoie (2) and Damodar Dae v. Lakhan Das (3) distin- 
guished, 

ir<Id, further, that the grant of the permanent lease in tlih case was a 
transfer for valnable conBideration. 

Currie r. lliea (4) followed. 

Held, also, that no period of limitation was prcBCribed for a suit of the 
present nature under the Act of 1877, and therefore 8. 30 of the Act of 
1908 has no application in tbU case. 

Where iu this case, the plaintiff Lad granted a valid usufuictoary 
mortgage of the property in «uU to a third person for a term which 

“ Appeal trom Original Decree, No. 7 of 1912, against the decree of 
Mohinl Jlohan Duti, Suliordinate Judge of Bankura, dated Sep. 21, 1911. 

(0 (1909) 36 Calc. 1003 ; (3) (l9ll)) I. L. E. 37 Calc. 885 ; 

L. R 36 I. A. 148. L. E. 37 I. A, 147. 

(2) (1911) I, L. R. 38 Calc. 526 , _ (4) (1875) L. R. 10 Exch. 153, 

L. U38I. A76. ’ 162. 
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Jill ml MpifC lieforc'llic infUtHtJou of tUe »uU, it U not open to 
him to Jetermtne the ivaie to the defeodanC*, the i^nefit <if nWch 
Jjad l-ccn cxprcj«lv Bs>i«ncti by liie phdntiff lo tl«c mottga/^cc. 

Appeal by the (IcfemUmts. Kiittmi- Uanteswar 
JIalia and othois. 

The HuU oiU of which this appeal afosc Imd been 
ijistituted by the plaintiff respondent, an the afiehait 
of Sri Sri Kenhab Hal .liu Thnkuf, on 1 lie 8th August 
1910, for setting u.sldc a putui deed timed 11th May 
1851, in f.ivour of the predecessois of some of tlie de- 
pcndiuits by one Lakshnmliacharyan Goswami, a pre- 
dcressor of Tiie plaintiff shebait. It wasulleged in the 
plaint that the previous s/tc6«i7 hud no imtiiotity to 
grant a permanent imini lease of the ihhiUUr proper- 
ty and that, thefcfoie, the said lease was void and 
inopenttive. 

The defendants contended, infer alia, that the proi>* 
erty was not an absolute debitffer pioperfy. that the 
suit was barred by UtmlnUon and that the plaintiff 
having mortgaged the property in suit to the Haja of 
Pachete and possession being made over to the said 
Raja, the suit in ejectment was not niuintainabie befoi'o 
the expiry of the morigagt\ 

Notices to quit were served on the defendants on 
the 2nd Beptember ihOO. and by the notices the de- 
fendants woie to quit posspasum on the 13tli April 
1910. The Raja of Pachete wan tu possession of the 
putni tnnhah since tlie 1 Itii AptU 1910. ns mortgagee 
and i-euh/.ed vent tni ihc 16tU November, 1910, t.e., 
after the lustiiutiou of the pi'csent suit, for a period 
of .si.v months from Baisakli to Aswtti 1317 BS. 

The SiibonUnate Judge decreed the suit. There- 
upon the defendants prefenetl tlii> api>eai 

Babu Bankim Chandra Mukerjee. foi the appel- 
lants. The plaintiff having assigned his reversion in 
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i9io favour of the Kaja of Paclietc, cannot maintain a suit 
iumeswar ejectment. It is only the person entitled to the 
Mai.u immediate reversion who can bring a suit in oject- 
Stii Sri .In; mont: seo Trauafer of Property Act, s, 109. 

TiiAKDR next place, the mortgagee in posse.ssion 

having accepted rent from the tenants has treated 
the lease as subsisting and thero has been a waiver of 
tlie idaintifC’s right to eject: Transfer of Property 
Act, s. 113. The fact that rent was received after the 
institntion of tUo present suit, does not nmko any 
difference. Section 112 of the Transferof Property Act 
expressly provides that rent realized aftcr-the institu- 
tion of a suit does not operate as a waiver.'bnt there 
is no such restriction provided for in section US. 

Moreover, there is a decree for mesne profits 
against the defendants. How can the plaintiff obtain 
mesne pi'otlts when the mortgagee is rcaliziiig i-ent ? 

In the third place, ilie.sait is barred by limitation 
both under the provisions of the old law of limitation, 
Act XIY of 1859, also iinder the new law of 1908. 
Further, the plaintiff himself has received rent for 
more than 12 years prior to the institution of the suit. 
For the old law, see Jagarnba Goswamini v. Ram 
Chandra Goswami (1) and Madhu Sudan Mandal v. 
Radhika Prosad Das (2). As regards the Act of 1908, 
I would rely upon article 134 of Schedule I us it now 
stands. The word ‘ purchase ’ has now been altered 
to ‘ transfer,’ and so the article now contemplates all 
sorts of transfera. 

The Subordinate Judge is wrong in holding that 
there was no valuable consideration for the transfer in 
this case as no bonus vra.3 p.atd. It is admitted that 
rent has been receiv.ed for more than 60 years and • 
rent is a valuable consideration: see the definition of 
‘lease’ in section 105 ol the Tmnsfer of Property Act. 

(l) (1903) I. L. R. 31 Calc. 314. (2) (1912) IG C. L. J. 349. 
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Section 30 of tho LimUtitioii Act ol 1008 does not 
apidy as, accoixling to the decisions o£ the Privy 
Council, no period ot Uniitation was prcf^crlbed under 
the old Limitation Act o{ 1877. The now Limitation 
Act of 1908 was jiassetl on the Ttli August, 1908, but it 
did not come into operation till the Ist 3‘anuary, 1909- 
Thei-c was quite n long iwriod daring which any 
existing cause o£ action \iiuier the old law could have 
been sued. As the Act did not coiuo into operation at 
once, any argument as to faking away vested right 
does not apply in the present case. 

On the question of receipt of rent by the plaintiSy 
seo Ishan Chandra Miifer v. I^ojet J?amranjan 
ChaicarbitityO) and Maharajah liajnndnr Kishivur 
Bnhadoof' v. Shcopiirsun MisserC2). 

In the last place, 1 submit that thei-e is no absolute 
dedication In favour of tho deity. The chhar sanad of 
tho’SOtU June 1811 cloaily indicates that proprietary 
intcrc&t in the properties was left in the grantee, sub- 
ject to a charge in favour of the expenses of the deity. 
The nmnei'Otts rent receipts giunteil by the gmntees to 
the tcuunts were not gr.inted as ahebaii of the deity, 
but in their own name, aud the property is described 
iiH debuite>\ which is equally consistent tvith a charge 
in favour of tho deity. 

Dr, Hashbehari (rhose (with him Dr. Dwarka- 
nath Jlfifrfl and Bahu Bijai/kuinnr Bhattacharya), 
for the plaiutifl-respondcnt. The suit is not barred 
either under the old or the present law of limitation. 
Act XV of 18T7 applies to the case. ' Section 30 of 
Act IX of 1908 provides that all suits for which the 
period of limitation provided for by the Act of 1908 is 
shorter than that provideil by the Act of Ifirf, can 
be instituted within the ])eriod of 2 years next after 
<I) < I90.U 2 0. L. 125, (2) (JH66J JQ Sfoo. I. A. 438 , 

5 W. H. l\ C. 65. 
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the iKissing of tlic Act. Act XV of 1877 provided no 
period of limitation for sucli suits. Article. 131 of 
that Act only applied to case.s of absoln.te transfer 
and not to leases : AhUiram Goswami v. SJnjamu 
Chamn Nandi (1) and Ishwav Shyctni Oltand Jin v. 
Ram Kanai Ghose (2). Section .30 would apparently 
apply to a case whei'C no period of limitation was 
proscribed ns well ns to a case where a longer period 
was provided for in the Act of 1877. Act IX of 1908 
was passed on the 7tli August, 1908. The 7tli of 
August, 1910, was a Sunday. The suit was instituted 
the next day. 

The suit is not barred under Act XIV. of 1859. 
It was uot x)ointed out in Jngamha Gostvamini .v. 
i?am Giiandra Go&wa%ni (.31 that Act XIV of 1859 did 
contain a provision similar* to section 10 of Act IX 
of 1871 or Act XV of 1877. See section 5 of the Act 
of 1859. See also Luteefun v Bego Jan (4) and KUy^ 
roonissa v. Salehoonissa Khaloon (5). The defendants 
are not bond fide tiansferees. They took 
with notice of the trust. 

The facts of the present case are exactly covered 
by the decision of the Judicial Committee in Ahhiram 
Goswami v. Shynma Charan Nandi {\) Ishiour 
Shyam Cfiand Jin v. Ram Kanai Ghose (2). The 
case of Madhu Sudan Mandal v. Badhika Prosad 
Das (6), on which the other side has relied, follows 
the case in Damodar Das v. Lakhan Das (7) the 
facts of which are wholly distinguishable from the 
present case. 

If the grant of the putni was a breach of duty 


(1) (1009) I. L. B 36 CaI, 1001 , 

I; B. 36 1. A. 148. 

(2) (1911) I n. B 38 Calc 526 ; 
' ' L. R. 38 I. A. 76. ' 

(3) (1903) I L n..*!! Calc. 314. 


(4) (1866) 5 \V. R. 120. 

(5) (1866) 5 \V. B. 238. - 
(G)(1912) 1(. C. L J, 349. 

(7) (1910) I. L. R. 37 Calc. 885; 
L. R .37 I. A 147. 
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on Uio part of tho shchaitt ns undoubtedly it was, 
receipt of rent under Hueh u lease could create nothing 
more than a lease from year to year: Maharanee 
Shibessouree Dchki v. Mothooranath Acharjo (1), 
President and Governors of Magdoloi Hospital 
Y, Knotts (2) and Kcclesiastical Commissioners v, 
Merral (3). 

The mortgjigo executed by the j»laintilt in favour 
of the Raja of Pachote is a mortgage of the leiits and 
profits of the jiroperty. The mortgage gives the Raja 
power to collect rents s Jnggeewundas Keeka Shah v. 
Ramdas Brijboolmndas (4). 

If the lease Is avoided, the Raja standing in tho 
.shoes of tho mortgagor would he entitled to realize 
rents direct from the tenants on the land. It would 
be an accession to the mortgaged premises and the 
security of the mortgage would thus be enlarged. 
Further, I submit this is after all a question of defect 
of parties only. Your Lordships have tlio power to 
add the Raja us a party at any stage: see Civil Proce- 
dure Code, 0. I, r. 10(5). No suit ought to fail for 
want of parties. 

If the plaintilf has uo present rigid to possession 
and therefore to give notice to quit, the claim for khas 
possession may fail, but tho plaintiff would beeiititled 
to a dcchir.ition : Goomanee Kazee v. Huryhur 
Mookerjeeih) and Kali Kishen Tagore v. Gotam 

I submit, further, tliat there ought to have been an 
issue rjiised on the question as to whether the plaintiff 
could maintain the pi-osent action. The question was 
• not raised by the picsent npiielhints. 

The Raja could not waive notice given by the 


(1) (18G0) 13 Moo. r, 2;0: 

13 W. it. P. c. is 

(2) (1670) 4 .\pp. Ca-< 3i4 
(.3) (IRGO) L It 4 KtJi in2. 


(4) (t8<l) 2 Moo. I. A. 487 ; 

6 W It. p. C 10. 

(5) (1863) W. It. K. B. 115. 

(6) (18R6) 1. 1.. Jf. 13 Calp. 3. 
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plaintiir. FurHipr, the I'oecipt for rout .sIjcwm Mmt tliL* 
Kiija merely acceplotl llie rent' a** a “ deposit.’* Prior 
to that the plaintiti scrvuil notice on tlie Paja not to 
receive rentn. 

The cvhlonco on the vccortl establishes !)oyon<l 
doubt that the properties were absoliucly dedicated. 
The Snbordinate .Tnd/»c 1ms e.xhaustively dealt ^Yitli 
the question. 

Bahu Dwarkanath Qhukt'aharhj, in reply. 

Cur atlv. vull. 


Fl'ETCUER .T. Tills is an appeal by the defendants 
Nos. 9 and 13 against the judgment of the learned 
Svtboitlinate .Tvwlgc of Bankuva, dated the 21st of 
September 1911. 

The suit was brought by the plaintiti', an idol, 
tlirongli 'Ills shebaity to recover ])ossosslon of the 
properties mentioned in the plaint, on the ground 
that tliey formed part of tlic dehutter estate of the 
idol and that a palni settlement, dated the. 29th of 
Baisakh, 1261, granted by a former s/<ci/ai7 in favour 
of the predecessors of tlie defendants Nos. 1 to 13, 
was iiivalid. 

On the present appeal, it was not argued by the 
appellants that the idol had no interest in the pi-op- 
erties in suit. Having i-egaid to the evidence, which 
has been considered at great length by the leaiaied 
Snbordinate Judge, it is clear that the endowment 
is ail ancient one. It was, howevei-, argued before 
us, thougii somewhat faintly, that the properties 
were the private propei*ty of the shehait subject 
nevertheless to a charge for tlie maintenance of the 
worship of the idol. On the evidence before us, 

I think we can come tw only one conclusion, namely, 
tliat there was an ab.solute dedication of the properties 
in favour of the idol. 
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Till' no.'wt qiiestroii \s, whcUiei* tlio prosiMit suit is 
Ijiined by liinitiition. 

The {jrant of a iioriiiaiient lease without Icf^al 
necessity was in oxce.ss of the powers of the shebaif 
who f^ranted the lease. 'HhQ shebail who granted the 
lease died in the year 1850. Xext came an infant who 
heUl tlio oflicc until the year 1863. His adoptive 
mother then held thooflico fora few months and was 
succeeded by the fatlier of the present shehait. The 
present shebnit's father died on the 28th of July 1893 
and since that date the pi*cscnt s/j<?fcni7 has hold tlie 
oflicc. The rent has been duly paid. 

Now, the question us to wbetber a suit of the 
present nature is barred after 12 years from the date 
of the permanent lease under article 131 of Schedule 
II of the Limitation Act (Act XV of 1877) lias been 
considered in two judgments of the Privy Council 
ill the cases of Abhiratn Goswami v. Shi/ama Charan 
Nandi (1) and [shivat' Shijani Chand Jin v. Ram 
Kanai Ghofie (2). The facts in those two cases can 
not be distinguisiied from the facts in the present case. 
Tlic view ihat the Privy Council took witli regard 
to article 134 of tlie schcdnle II to the Act of 1877, 
was that the article only ujipUed to the puichase 
of an absolute interest and not to the grant of a 
permanent lease. This view of the law was expiessed 
in the case of Abhiram Goswamt v. Shyama Chat'an 
Nandi (1). It is, however, to bo noticed that the 
judgment in the c:ise of Ishivar Shyani Cimml Jiu 
V, Ram Nanai Ghote (2) was delivered by their 
Loixlships after an application for a loview of judg- 
ment (31. And in delivering their judgment their 
Loixlships luiule the following remarks The only 

(0(1909)1. L. a. 3fi Cak. 1003 . (2) (1911)1. L. n. 38 Cak. ^36 , 

L. It. 3i\ L A. 148. L. It. 38 I A. 76. 

(3) (1910) U C. W. .N*. ccxliT. 
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question romainin^ (tcpciul.s on the law of limitation. 
On this point attention has IjccMi called to the case of 
Ahhiram Goswami v. SUtjama C/iorau Xatuli (1) 
decided by tliis Board ill July It is impossible 

to distinguisli that case fi-om tlio iircsejit. Whatever 
might have been the inclination of their opinion if 
the matter had been res intcyra it seems to their 
Lordsliipa tliat they would not bo justified in review- 
iiigonan ex parte application tlie considered judgment 
of the Board delivered after full argument. Thc\' will 
therefore simply follow the decision in Ahhiram 
Goswami v. Shnmn Charan Nandi (J). They do so 
with the Jess hesitation because the language of the 
article under discussion in tliat case and in this has 
been altered by subsequent legislation.” 

Another aiitliority was also relied upon in the 
course of the argument. That anlliority was the deci- 
sion by the Privy Council in tbe case of Damodar Das 
v.Lakhan Das (2). That decision did not, however, 
turn on article 134 of Schedule II to the Act of 1877. 
There was nothing in flint ca.se to show that the pro^v 
erty was vested in tlie chela as trustee for the idol. 
Their Lordships found, agreeing with this Court, that 
the pi’operty belonged to the idol and that the i)os'5es- 
sioii of junior chela had became ndver.se to the idol. 

So far as the evidence goes in this case, it appears 
that the property was vested in the shehait in trust 
for the idol. The original grant is not forthcoming 
but subsequent-documents appear to linve recognized 
it. The question of limitation must therefore be con- 
sidered with reference to article 134 of Schedule I 
of the Limitation Act (Act IX of 1908), Tlie wording 
of that article is as follows; — “ To recover possession 
of immoveable property conveyed or bequeathed in 

(1) (1909) I. L. it. 36 Calc lOrtS ; (2) (1910) 1. L. R. 37 Calc, m ; 

T. R. 36 I. A. 14ft. L. R. 37 t. A. 147. 
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trust or iuortg;ij;:e(I uml nftorwiitls tiiinsfenedhy tho 
trustee or luoitj’af'ce for u valuable consideration." It 
will bo noticed that the article in the present Act has 
been .substantially altered from the article as it 
appeared in the Act of 1RT7. Presumably the word 
“transferred" was deliberately inserted in place of 
the word “purchased" In view of the decisions on the 
meaning of tlm wonl “purchasoil" in article 13L 
Schedule II of Uio Act of 1877. 

Tlie learned Subonlinale Jmige has found that the 
grant of a permanent lease was a “ trjmsfer.’’ In that 
view I agree. He has, however, come to the concln- 
sion that it was not a transfer for valuable considera- 
tion. In the opinion of the learned Judge a transfer 
for valuable consideration in a case such as tb^ present 
could only take place when a fine or promimu was 
l)aid for the grant of lease. The learned Judge also 
found tliat there was no proof that the preininra was 
paid for the grant of the patiii in the present case. 
It may, however, be doubted whether evidence of the 
actual payment of the premium could at this time 
be produced. But whether that be so or not, I think 
that a grant of a permanent lease at a considerable 
annual rent is a transfer for valuable consideration. 
As was remarked by the E.xchequer Chamber iji the 
case of Currie v. Misa (1), “a valuable consideration 
in the sense of the law may consist either in .some 
right, interest, profit or benefit accruing to the one 
party or some forbearance, detriment, loss or responsi- 
bility, given, suffered or undertaken by the other.*’ 

In my opinion the grant of the permanent lease in 
the present case was a transfer for valuable considera- 
tion and the present suit is barretl under article 131 of 
Schedule I to the Act of 1908, unless the plaintiff can 
britn; Ijts case under section 30 of the Act. 

(1) (|S76) U. 10 Kxcl..153. 162 
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1915 'I'jio lonnietl vakil for the rcsponduiil in tlie present 

iumes’vai: appeal, however, liascti his main nrfrumenl on tins 
M\lia braneli of tho-cjise not ou the ^jroimd stated in the 
Sri Siii Jir judgment of the learned Subordinate Judge, but on 
section .'lO of the Ijimitation Act, 1008. But that sec- 
I’lETcriFR . 1 . tion does not. in my opinion, apply. Section only 
applies when there is a period of limitation “ piv- 
scribed ” botli by the Act of 1877 and the Act of 190S. 
The deeision.s of the Privy Council ^sbow tliat no 
period of limitation was “ i>rescribcd ” for a .suit of the 
present nature uudor the Act of 1877. 

The present suit is. I think, barred by limitation. 

Another point that rai.ses a diJlicnlty in tb© way of 
the respondent is the usufructuary mortgage in favour 
of the Raja of Pachctc. The respondent on the 8th of 
August 1900 granted to the Raja a usufructuary mort- 
gage of (amongst otlier properties) the property in 
suit fora term that had not expired at the institution 
of the pre.seut suit. Whether that mortgage was 
binding ou the idol, we do not know, the Raja not 
being a party to thi.s suit. Tlie mortgage is, liowcvor, 
expressed to be made for legal necessity and is, treated 
by the learned Judge in his judgment as being a valid 
transaction, On tlie Otii of September 1909, notice to 
quit was served on the defendants. But ou the loth 
of November, 1910, that is after tlie institution of the 
present suit, the Raja received* and granted a receipt 
for rent, part of which accrued due after the institu- 
tion of the suit. .lii the absence of the Raja we can- 
not determine whether the mortgage to the Raja was 
u valid transaction, bat assuming as the learned Judge 
did that the mortgage \vas valid, tlien it was not open 
to the shebait to determine without the Raja’s con- 
sent the lease to the defendants the ‘benefit of which 
had been expressly assigned by the shebait to the 
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lUe receipt ot rent by the Raia after the institution of itnfj 
the suit would seem to show that, at tlio date of the 
receipt, the Raja considered the lease as in existence. Mama 
Further, under the terms ot the decree, defendants arc sr, SRi.nu 
liable to pay mesne prollla as from the date of the 
expiry of the notice, to quit although tljey have paid KiETciifR j. 
i-eiit to the Raja to a date snbscqnoiit to the institution 
of the piesent suit under an assigiiiiiciit of the rents 
• to the Raja under the terms of a docuinent executed 
by tlie shehait which the leariie<l Judge treats ns a 
valid transaction in ids judgment. Clearly the Raja 
ought to have been made a party to the present suit, 
and if his usufriictnaiy inortgjigc is a valid one then 
the defendants who liavc paid rent to him to a date 
subsequent to the suit, arc not liable to ejectment. 

1 think we ought to reverse the decision of the 
learned Judge In tlie Court below and allow tbo 
present uppaal. The phuiitid-rcspondonl must pay to 
the appellants tlicir costs both in this Court and tlio 
Court below. 

The defendants Nos. it and 15, wlio are co-aiiijel* 
hints with tlie defendants Nos. 0 and 13 in this appeal, 
have, it is repre*iented, settled tlieir disputes with ihe 
plaintiff. Their appeal is therefore allowed to bo 
withdrawn. 

Teunon J. I agree. 


Appeal alloived. 
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•''(lie /or a/ JUcenue — Purehater of a than — Jfeaniny of the teordt, 

" the iWTchattr ahntl uni acquire nuif rtghtt tchirh tcere not potitited hp 
the preciOHt oiriwr or OKuen ” — Ueeenne Sale Lair (Act XI of 1850) $. 
5t 

At a aile under r. 13 of Act XI «f JB69 it not tlio riglit^ of tlic 
recorded proprietor that pa^'<, but the share itself. 

Tie policy of the rc%'cnuc law IS to protect the rcv'cnuo and make the 
share on \^>iicli the revenue is Aisessed avnilalle for the arrears of revenue 
due upon It 

Dehi Dae C7i«»«rtMri v. Ihpro Charan Ghveal (1) followed. 

Danalata Dasi v. itTonomer/xi Xath Goettami (2), Kumar A'alciinMd 
Singh V. Syed Sarafal Uoteem (3), Ilahmuddi Mm ehi \\ Xaltiii A'awhi 
Lahirt (4), Hilas Chandra Mukerjee v. Akehoy A’neinr Dus (5), Ehaxcani 
Kotr \ Mathura Prasad (R), Auaoda Proiad Ghost v, Pajeadra Kumar 
Ghose (7) and Oiingadeea .1fiw«r v Kheeroo Muudal (8) referred to. 

Second Appeal by KlieinesU Olmudi-u Rnksliit, the 
defendant. 

One JVXofizar liahiiinan was the owner of a .share in 
a certain estate. On his death he left him surviving 
two sons, Fa/’.ar Kaliaiuaii and Dula Meah, a widow 

® Appealii from Appellate Decrei, No. 1419 ot 1912, ag.ilnst the decree of 
Jagan Mplian Sarknr, Subordinate Judge of Chittagong, dated Feb 27, 1912, 
reversing tbe decree of M'diemha Nath I)a<, Miinsif of Satknnjifl, dated 
Dec. IJ, 1910. 

(1) (1895) 1. L,.n.22 Calc. G41 (5) (1912) 16 C. \V. N. 587. 

(2) (1907) 11 C. W. N. 8J1. (G) (fSO^) 7 C. L. J. 1. 

(3) (1908) 12 C. W. N 528 (7)(190I)I. L It. 29 Calc. 223. 

r4Ul909> 13 C. \V. N. 407 (8){1874)'l 1 D. L. 11 170. 
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and three daujjhtcrs and these .survivors became 
entitled under the Jrahomedaii Ltiw to tlio deceased’s 
estate in the proportion of one half share between the 
two sons and the other half share between the widow 
and the tlu*ee danghter.s. /On tlie 29tli October, 188G, 
Farav RaUvuuan for liimscU uml as representing lus, 
brother, wlio was then a minor, caused his name to bo 
i-egistered us pmprietor iu the Collectorate with respect 
to the whole of tlieir fatlier’s share to the exclusion of 
the female heirs. On the 21st March- 1893, the female 
hell’s obtained an oixler for l■egistr■.^tion of their names 
in respect of a moiety of the e.state left by Mnfizar 
Rahamaii. No stops weix* taken by any one to have 
the register corrected witli the result that the sliaies 
of Fazar Rnhamaa and l>ula Moab weio respectively 
recorded as a half of the deceased’s estate and the 
shui’O of the female heirs was also i*ecoitled as a half 
of that estate. 

On the 7th January, 1893, one Abdn] Hamid Sikdut 
purchased the interest of Fazar Rabaman at a sale 
held in execution of a money decree and got his 
name legistei’ed with respect to the linlf sliare in the 
deceased’s estate. Some time before 1895, Abdnl Hamid 
Sikdar got .1 separate account opened in respect of 
the share he liad purchased, with a proportionate 
Government revenue and it was called /lissya No. 2. 
On the 25th March, 1897, the other half share of the 
deceased’s estate, lopresciitiug the inteiest of Diila 
Meuli, was purchased by one Wasek Ali, who got Ids 
name registered with respect thci-eto. Subsequently, 
a second separ.ite account vas opened iu res]ject of 
the shares of the female heirs of the deceased, together 
with tliat of Wasek Ali with a pioportioiiatc Govern- 
ment revenue and was known as hissya No. 5. Each 
of the hissyas Nos. 2 and 5 represented the half share 
of the estate left by the decease*! and they wore both 
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sold for arrears of rcveiiuo uiuler s. l.'{ of Act XI of 
1859 on the -UU March, 1898. At the sale, liisf^ya Xo. 2 
was repurchased hy Abdul Humid Stkdar wliile 
hissiid No. 5 hccaine the property of one Kheinesh 
Cliandi*a RaUshit. In a suit brought hy Abdul Iliiinid 
Sikdar against Khemcsli Oliundra Ihik.shit for a 
declaration that the phiintifT was cMititlcd to a half 
sliare in the estate of Mafizar Raliamun and for a joint 
share in the rents of the lands forming that estate, 
the Munsif dismissed the plaintiff’s claim ; hut it 
was subsequently dcci-ecd on appeal. The defendant, 
tlicreupon, appealed to the High Court. 

Babu MaUendra N^ath Jioy (with liim ISabtt 
Dhirendra Lai Kasttjir and Babu Khifish C/iaudra 
Son), for the appellant. All that an auction purchaser 
could purchase at a revenue Mile was the actual interest 
of the last owner and nothing more. By the terms 
of 8. 54 of Act XI of 1859, the only Interest that 
passed at a revenue sale was tlie interest which the 
registered person milly had, .subject to all cncum- 
.hrances, and iu no case did .such a .sale pass under 
that section a greater right than a recorded proprietor 
or his predecessor had at any time previously. See 
the case of Annoda Prosad Ohose v Raj endra Kumar 
Ghosh {\). As to how far advoi*se possession operated 
as an encamhrance, see Rahimmldi ^hinshi v. Nalini 
Kanta Lahiri (2) and Bilas Chandra Mukerjee v. 
Akshou Kumar Das (3). The plaintiff was, therefore, 
entitled to a moiety of the half shiu-e of the deceased’s 
estate as representing his interest iirior to hi.s re- 
purchase at the revenue sale, while the other moiety 
of that share as rejiresenting the interest of the 
plaintilt’s brother, together with the interest of the 


( 1 ) (190n I. n. 15129 Calc. 223. (2) (1909) 13 C. \V. X. 407, 

(3) (1912) 16 0. W. X. 587. 
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plnintlfrs raotlier atul ^aisler,'Wiw piiruhusecl by the 
dctsnilnnt. Kiit'izsn 

Bahu Jogesh Chandra Boy (with him Babn 
Prahodh Coomar /)as), for the respondent. A revenue 
sale passed to the purchaser the right in the exact 
share in res 2 )ect of ^hich the soiwrato account was Sikdar. 
opened and not tlie interest of the particular itharer. 
Therefore, in deciding what right u 2 )urchaser at a 
revenue sale tooh in the seprmxtc share sold, it was 
necessary to look to the recorded share only, in 
respect of wliicli the accoant was opened and a 
proportionate revenue w’as paid, and not to the right, 
title and interest of the particular i>erson in whose 
name the account was opened. See Gnngadeen Misscr 
V. Kheeroo Mundal (1). Dehi Das ,Chowdhuri v. 

Bipra- Charan Ghosal (2) and Banalata Dasi v. 
Monmotha Xath Gosivaini (3; 

Even the cases of adverse i>ossossion recognised 
that only the recorded share passed, see i?rt/u‘>nnddi 
MiiUithiy.N'aUni Kanta Lahiri(4),Kntnar iCalanand 
Singii V. Syed Sarafat (losseinib), Bilas Chandra 
Mtiherjee v. Akshoy Kttmar Dasifi), Bhutt'ani Koer v. 
Mathura PrasadO) and Khobhari Singh, v. Rani 
Prosad i?o?/(8). The case of Chowdhry Jogessur 
Mullick V. Khetter Mohun Paf(9) did not apply. The 
question of fraud did not arise and on the admitted 
facts of iho case there could not be any (mud, see 
Doorga Singh v. SUeo Pershad SinghiW). All that 
could be said was tliat tlie Collector made a mistake in 
his recoitl. 

Babn Mahendra Nath Roy, in reply. Tlie e.x- 
piession “ previous owner or owners ” ins. 51 of Act 
{\*1 1) V 4 ii, U u. no. (G) (lOl'S) 16 C W N. r.87 

(2) (1395) I. L. n. a Cile. 641. (7) {1907)7 0, L. J. 1. 

(3) {v907) 11 C. W. .N. ftil {8) (1907) 7 C. r. J. 3rt7. 

(•») (1909)13 C \V. X. 407. (V) (ISSS) I. R. 17 CUc. 

(5) (1903) r» C W. X. 528. (10) (1889) I L. R 16 Gale 19|. 
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Xi of 18a0 inojuil previous owner or owners at any 
time. ^I'iic (incHtion itivolvcif was noj so siinpfc*. TJib 
wonls of the section uiidoubtedly set the purcljasor on 
liis enquiry as to in whose name tJje account was 
opened. The case.s of Aiinoda Pronad fr/iosc v. Jiajen- 
(Ira Knmar Ghosr tl) and Banalnla l)asi v. Monmo- 
lha ^alh Goswamx (i) were relied (m. lt» Bhawani 
Koer V. Mathat'O PramdUA) reference was made to the 
Jndptnicnt of jh(mi)tni .T., in Annodti l*rofiad Ghose 'v. 
liajctidra Kumar Ghose (4) and that judgment wa« 
followed. See also Mnsammaf JShawani Kumar v. 
Mathura Prasad Siuf/h (ii). The case of Guugadceit 
Misser v. Kheeroo Mutulul (fi) had nofldnf: to do with 
8 . 54, while the case.s of Kumar K<dunaud Sinr/h v. 
Sged Sarafut Hossetn (7) and Pahimuddi Muushi 
V. Kalini Kauta fMhiri ( 8 ) dealt with encuinbrances. 
Jrui’tlicrnun'e. the Collector was bound to hoc that the 
accouni. wldcli wjis opened by the plaintifr under 
sections 10 and U of Act XI of 1859 in respect of his 
shave in the estate, W 4 I 8 opened only for the .shave 
eovvespondinp: with the cliaractcv and extent of iiitei'- 
est in tlie estate, in respect of which the plaintitE was 
recorded us proprietor under the Land Registration 
Act,' 1876 ; see section CD of tlnit Act. Such errois and 
mistaken as there might be in tiie record, must be 
lectified at the time the account was opened. 

J3abu Dhiremtra Lai Kaslgir, in reply, supported 
the above contentions and added that the finding of 
the Subordinate .liidge that no question of fraud arose 
was erroneous, and that the Subominate Judge ought 
to have dealt with tlie finding of the Munsif oa'thi.s 
I>oint. Cur. adv. vult. 


(1) (1901) I. L. «. Calc. 223. 

(2) (1907) II C. W. N. 821 
(.'!) (1907) 7 C. L. J. I. 

(4) (1911)1- L. K. -29 Calc 22.1. 


(5) (1912) 16 C. \V. X. 98S 
(J) (1874) 14 B. T. a. 170. 

(7) (1908) 12 C. W.'N. 528. 

(8) (1909) 13 C. W. 107. 
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N. U. ClIATTKUJEV AND MULLICK .1.1 TliO quvstloil 
fo)‘ decision in this appeal is wluit is the extent of 
shai-e which passed to llie phiintUT. at a sale iield 
under section 13 of Act XI of IS511.* 

It appears that a 14 annas 0 pies shaiv of an estate 
helongecT to one Slofizar Ihihainun. 

llofixav Rahainau died, Ieavin}j lw<» sons. Fazar 
Ihihainan atfd Duhi Jleah. a whlow and tiiree dauj,ditors. 
Underthe Jlnhaimnadun l^aw the twosoiK^ot one-half 
(a qiiaitereacli) and the \vi«h>waiul the daughters the 
other Italf of tlie estate. On the 29th October, lS8t!. 
l\izar Ralnnuaii got himself and his brother Diila 
Meab, who was then a minor, legisleied in the Oollee- 
torate with lespect to the wh(»le of the 11 annas 9 pies 
sltaro ignoring his mother and sisters who may he 
eons'eniently vetened to as tlu' feimdes. 

• . These females, howevei, <m the 21st Mnich 1893 
oi)tainod an order for registnitiun ol (heir names in 
lespect of one-halUof 14 annas 9 2 )ies shiue, tliut being 
llioir shares in the estate left by Matizar Ihiliainan. 

On the 7th June 1893. d lie plaintitl purehased the 
interest of Fazar Raliaman at a s.ile held In execu- 
tion of a money decree and got himself registeied witli 
respect to 7 annas 44 ]iies sliaic, although tliat shaie 
inclnded the share ol Data Meali. t.)ii the 2oth Marciu 
1897, the share of Uiila ile.ih w.is |)uixdiasetl liy «>ne 
Wasek Ali, ami he also got bis name legisieied with 
respect to 7 annas 14 pics share altbougli Dnl.i Meah’s 
siiare was only one-h.ill of that 

Now after the females got their names i-egistered 
witli -lespect to 7 annas 4t pies sliaic. Wasek Ali as 
purchaser of Duhi Jfesih’s interest ongiit to liave been 
jx'coixlcd as owner <if oiie-lialf of 7 annas 4i jiies hliare. 
.uul the slvare legisteved in the name of tlie plaintiff 
also ought to have been rcdiiecHl to onc-haif of 7 annas 
li pies sh:u\‘ In tiic gcneml Register, however, the 
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females wore rcconled ns ownois of 7 iimias 4i pies 
sluire and Wnsek Ali aiul tlio pUiiutifCs were recorded 
as owners of 7 nnnns 4^ pies each. The total, therefore, 
(treating the 11 annus 9 pies as l(i annas) amounted to 
24 annas, 

It appears that some time before 1895, the plaintiff 
got a separate account opened in respect of 7 annas 4i 
pies share witli a proportionate Government revenue 
and it wjis called hisst/a No. 2. 

The shares of the females together with that of 
WasckAli (purchaser of Dnla Meiih’s interest) were 
formed into a sepcrate account consisting of 7 annas 
41 pies share with a proportionate Government 
revenue and was known as hisstja No. 5. 

Both the liisstyas Nos. 2 and 5 were sold for arrear.s 
of revenue under section 1.^ of Act XT of 1859, on the 
4tli March 1898, and hissya No. 2 (which fpnnerly 
belonged to Idm) w.is-purchased by the plaintiff, and 
hissya No. 5 was purchased by tho*defendant. 

It appears from the judgment of the Court below, 
that a person claiming the interest of the females in 
the estate has lost his suit tw against the plaintiff and 
the defendant, by reason of these sales for arrears of 
revenue. We are not, therefore, concerned with the 
shares of the females, and the only question now is, 
whether the plaintiff by bis purchase of hissya No. 2 
acquired only oue-hulf of 7 annas 41 pies share (that 
being the share which originally belonged to Fazar 
Rahaman and subsequently to the plaintiff under his 
purchase in execution of the money decree) or the 
entire 7 annas 4i_ pies share covered by separate 
account No. 2. 

The question turns upon the constractLon of 
section 54 of Act XI of 1859 which runs as follows : — 

“ Where a share or shares of an estate may be sold 
under section 13 or section 14, the purchaser shall 
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jicquiie the share or shares subject to all incumbrances 
and shall not acquire 'any rights which were not pos- 
sessed by tlie i)revious o\Yner or owjicrs/’ 

It is coiiteuded on behalf of the appellant that the 
words shall not acquire anj’ rights wliicl>- were not 
possessed by the previous owner or owners” mean 
that the purchaser shall not acquire any right.s which 
were not possessed by the previous owner at any time 
previously, and that as Fazar Rahaman or the plaintiff 
never possessed more than a moiety of 7 annas 4^ pies 
sliare, the plaintiff as purchaser at the revenue sale 
could not acquire a title to more than that share. On 
the other hand, it is contended on behalf of the res- 
pondents, that tiie purchaser acquires the share itself 
which is put up for sale, irresi)ective of the extent of 
the share of the person whose name was recorded in 
the separate account. 

The rights of the purchaser, under section 54 of 
Act XI of 1859, have been considered in several ca.ses 
by this Court. In Debt Das Chowdhuri v. Bipro 
C/mmti (1), where an estate held by a Hindu 

widow was sold for arrears of revenue, and it was 
contended that under section 54, the purehaser did 
not purchase any estate which lasted longer than her 
lifetime, Pigot J. after referring to the provisions of 
section 13 observed : “ It is plain that us the result of 
a sale under section 13 it is contemplated that the 
whole share in le^iiect of w'hich the arrear may have 
been due shall pass to the purchaser; and that con- 
firms the imiiression which, upon reading section 54 
alone, one would be disposed to form with regard to 
its meaning that the words *shall not acquire any 
rights,’ in that section refer to the acquisition of rights 
in respect of interest, such as incumbrances or the 
like, which are referred to in the previous phrase 
(l) (ISW) I. L. H 22 Calc: 641. 
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(jf that .section. We ai-e ihtM-ernn* of iJpinlon that 
the entiiv sliaii' passed upon the sale for avreaj.s 
of revenue under .section of and that the purchasor 
did not take any iiitere.st limited to the Iffe of Satan- 
.mani." No doiibl a Hindu \vid(»\v in pJ).ssession of 
a .share of an estate as tli<> heiress of her liu.sh.ind. or 
her father represents the full owner’s infere«<t, and the 
purchaser of such a .shaiv acf|aires the share itself, 
ami not merely a life-estate and this is the jjivmnd 
111 ) 01 ) which i3i'(Ut and Rliarfuddin J.7. l>asc(i their 
flocision in Baunluta />/<» v. Mnnmof ha Xafli (rosunt- 
nit (1), Pi"o{ and Stevens J.f.. however, in the ease 
eited ahf)ve h.isod flieir jiid^motl npon a eonsmietion 
of the seetion and hold that the words •'sliall not 
acquire aiiy rights whieli wov not possessed hy tlie 
previous owner or owners” refer to tlte acquisition of 
rijfhts in re.speet of interest sncii jis incnnibr.inees or 
the like which are referred to in the previous phnise. 

fr'iias also been held that adverse possession against 
the dof.uilter whether for the .statutory [)ei*iod or foi' :i 
lesser period does not l)in<l the purchaser of a share, 
.md that tiie [lurchaser is not a per.soii elniining from 
or tlirough the defaulter} see Kumnr Kalanand 
'^ingh v. Si/eO Strafal floHsein (2), Rahimuddi 
Mu.ns^hi V. yalini Kanta /jcihiri stud Bilciff 
Chandra Maherjea v. AksUog ,Ka,nv(r iJastd). See 
also Bhawemi Koer v. Malhnra Pramd (5). 

These siutliorities clearly show that at ii sale unde)' 
section lo of Act XI of 1851) it is not tiie rights of 
the iccorded proprietor th.U pass, I)uf the share 
itself. , ' 

Jlelijiuce was placed on belnilf of the uppelhints 
on the case of Annorta Prnsad Ghose v. Rnjendra 

' U1 lU107) II «J \V. N'. 821. (J) (laei)} \A C. \V. -V. 407. 

■ (•_*) (IflOS) 12 \V. V. 628. (4) (1912) Ifi I'. W. 687. 

(6) (1907) 7 C. L. J. 1. 
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/Citmav Glwsc (Ij. lu that ci»sc» tho plaintiff wlin 
piircliased in cxecntlou of a moiioy dccroc, the riglitn 
o£ the defaulter in who'^e name a separate account 
liad been opened in i-eapecl of a share of an estate, 
sued tor declaration of his title to, and recovery (if 
po*«sessioirof tlie sliare, against the pnrcliasor thereof 
at a revenue sale, and it was contended on his bciiail 
that the woids “ tlic purchaser shall not uc(|uire any 
rights ^Yhich wore not possessed iiy the previous 
owner or owners “ mean that the pnrehaser at a 
revenue sale only acquires llic rights possessed hy 
llie previous owner or owners at the date of the sale. 
Sucli a contention if upheld, would lead to the resuK 
that it tiio previous owner parts with all iiis rights 
Itefoie'rho share is put up for Sixlo for arrears of 
revouno the purchaser at such a sale acquires nothing 
and the leavvred .Tvulges (Rumpini ami Pratt .T.I.) ovcv- 
isiled the contention. In doing so. however, tliey lield 
that the words rpioted above meant that “ the pur- 
chaser shall not acquire any rights not i>ossesse(l by 
the p'rovions owner or owners at sometime or another.” 
ft is upon this passage of the judgment that tho appel- 
lant relies, and it is contended that as tlie pievious 
jjwner of /j/tsj/a No. 2 never had riglits to anything 
more tliaii one-half of the 7 as. pies share, tho 
plaintiff could not by his purchase of hissf/a No. 2, 
acquire a title to tho entire 7 as. 4^ pics sluuo. No 
doubt there is the pass.igc 111 the judgmout, but then 
tho learned .fudges also saul with reference to the 
interpretation sought to be placed upon the section, 
‘•To put such an interpretation upon lliese woids 
would bo to entirely ignore the policy of the revenue 
law which is to protect the rovemic and make the 
share, on which the revenue is assessed, available for 
the arrears of i*evenue due upon it,” and they quoted 

(1) (1901) I. L. II. 29 Calc. 223 
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with approval the observiition.s (»r Pliear J. in tlic caso 
o[ Gangadecn Mister w Khepi'oo Mnndul (1). “The 
sale of the Collector passc.s to tlio purcliaser the .share 
of the defanltiiif* shareholdor of tlio entire estate, as it 
was ro|»isteretl In the Collector’s book ” and “ it was 
not the intention, we think, of the Legislature to 
introduce unceitalnly of tliis kind into auction-.sales 
held for tlie puri>o.se of loalizing revenue. On the 
contrary, it is rather the genci-al principle of the 
Legislature to make thc.se sale.s efTectivo to pass the 
full share of the dcfanltijig shareliolder, free, so to 
speak, of all liiciimhrjinces.’’ 

In none of the cases which we have referred to, 
was there any ((uestion of the e.xtent of the share 
which belonged to the person in wlio.se name the 
sepaitite account of the share of the estate was opened, 
but these authorities establisli the propo.sifcion that 
It is not the right, title and interest of the previous 
owner of the shai'c which jiass to the purchaser under 
section 54, but the share as recorded in the Collector’s 
book, on which the i-evenae is assessed. It is* true 
Phear J. refei's to “ the fall share of the defaulting 
sliareholder.” In the pi*e.sent case although Fazar 
Hahamaii and subsequently the plaintiff as purchaser 
of liis intei’est had only a moiety of I annas 4i pies, 
the separate account was opened with respe.ct to 
the whole 7 annas 4J pies share in the jiame of the 
plaintiff with a proportionate'~Governiaent revenue. 
The other moiety belonged to Dula Mcah, and the 
name of Wasek. AU, the purchaser of his interest, 
ought to liave been recorded in that separate account, 
but was entered in the separate account No. 5 along 
with tlie names of the females. But the 7 annas 
pies share was formed into the separate account No. 2 
with a proportionate Government revenue, and not 
(1) (1874) 14 B. L. R. 170. 
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with a moiety of the revciiuo payahle for the Hhnre. 
Andif the policy of the rcvcnac law N to protect the 
revcuue aiul m»ki‘ the whareoii which the reventic N 
jisses'^ed available for the arrears of revenue ass’cssod 
upon it. ns we lliink U is the whole of the 7 nuuns 
•li pies share whtMi it fell into arrears, bccjiine 
liable to be sold for such arrears, nltiiou^'h the porsotj 
recorded as the owner tt( that «l»are had a rifjht 
to only a moiety of it. 

' We agree with tlie view taken by Pigot J. in Dehi 
Das ChowiVmri w Jiipro Chftmn <ihosfth\) followefl 
by Mookerjee .1. in 2}Jtnwani Koer v. Mndtura 
P/asad(2), t'/r.. that the wools “.shall not acquire any 
rights” ill suction 54 refer to the acquHition of rights 
in ie.spect of intere.st .such as incnnibmnces or the like 
which are roferied to in the pievious ))lira.su of that 
section. 

It is to be observed that a .scpantte account is 
opened under Act XI of 18.511 after service of noiioe 
to the other shareholders. It is pointed out. howevejv 
on belmU of the appellant that section 119 of the f/and 
RegistiTition Act provides that «o .separate account 
shall be opened under the provisions of Kectlons JO ot 
II of Act XI of in rc.spect of fJie sliaic of uuy 

applicant under the .sections otherwisi* tJjju for 
share convsjjondiog with the tbamett-r and // 

interest in tlie e.snUe in lespcct of winclj hucJj .ap;d;, 
cant is iccoidetl siv )>r*>prjetiir tir maimger . 

IjiuhI UogistralJon Act. and that, tlieicfoit', hiyuijf/ y.> 
onght not to have lieeii opened with ruHjiect . 

pies share in tlie name of the plaintiff wl.i * 
applied for opening of separate account of hjr » 

But as already st.ited, in the gener:t| nyl,’,,, . 
idnintifF w.is regi.stered with respect to 7i.. 
pies ; Wusek AH and the females also Wvf. , ^ 

O) (1895)1 L. 15 22 Ckto.Ctl. (1901) 7 V. 
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iJU.’i each with ivsjieel ton similar shsiie. tin* total shares 
Kiir,)ii;sii aiiiouiitiii^ to more tiuui 10 tiniias. That, no 

wis.a mistake, imt the setura^e accounts were 
opeiu'd several years before the ///.s.s7/a.9 wore put up 
to sale, 'one iti tiie iiauie of the plaintiir fejr a 7 annas 
suLAit. b l>iod sli'ire. auil the other in the name of Wasek All 
and the females fora 7 annas 41 pies, with proi)ortion- 
ate Government revenues. Neither U'asek AM nor 
tlic feinah'S appear to have ever taken any .steps to 
have the mistake corrected. The Itii^sya No. ^ con- 
sistinti of the whole of 7 annas 44 pies stood In the 
name of the (»laiiilifr tlMm;»lT erroneously, and when 
the Government revenue for t hat. share fell Into arrears 
tlie Collector put np that bn- sale, and if we 

are t<j liold- that the entire /n.-^sya No. 2 did not pass 
to the purchaser because the person in wliose name 
it stood recor<led did not jmsscss tlie entire 7 annas 
44 pies Hhare, we would be introdncinp uncertainty 
into auction .sales for the purpose of roallziiit? 
revenue which, as pointed otif by Phear .T.. was not 
the intention of the lepislnture. 

• • Lastly, it was contetided on behalf of the appel- 
lant, that the Court of first iustanca having found 
tliat the .sale of hissya No. 2 was hfought about by 
, the plaintiff fi-audnleiitly, the Conj-t of appeal below 
ouglit to bnve-coine to ri finding upon the point, and 
it is wrong in holding that' UO question of fraud or 
mistake comes in. Bat the only ground upon which - 
the Court of first instance found tliafc the revenue sale 
was brought aboiibby the fraud of the plaintiff is that 
he took no steiw to have the mistake in the matter of 
separate account ‘ having been opened' in respect' of 
a 7 annas 44 ples'sbaro rectified. But the separate 
accounts were opened several years before the sale for 
arrea'i's of revenue, and we cannot say tha't there was 
any obligation on the part of the plaintiff to have the 
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mistake coi-ivetod f«)r tlio henelll 'of Wasok Ali ‘»i- 
pei-soiis i-epvosontinK him. 

. We an; not coiicernod wHli a t*oi»Hi<UM".ition of 
the lights of the females. As aireatly stateci tlm 
piii-cli.isci' of their lights has l»eeii Iichl in a jnevintis 
suit to liavc lost his rights hy leason of the revetine 
sales, and both the plaintld aiul the ilefendanr weie 
parties to that suit. 

Wcatoof opinion that the luiiire 7 annas pie^ 
sliare eoiistituting hisni/a No. 2 p.asscd i<i the plnintill 
at the sale for arrears of revemii*. and this appeal will 
he \lismisse«l svilh eosts. 
o. M. Apjh-il 
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eacli witii msjU'Cl toasimiiur sliaro. Mu* lolsil shares 
thus aiiiouMtiiig to more than IG annas. That, no 
doubt. ■vvas,a mistake, but the separate accounts were 
opened s(‘veiiil years before tlic /lissi/afi wore put up 
to sale, tnte in the iia'iie of the [ilainUII for a 7 annas 
ii ])lod share, and tho other in the name of Wasek .Vll 
.•»nd the foinaJe.s fora 7 annas 2 >ie.s. witli proportion- 
ate (Tovernmoni ivvenues. Neillier Wasek Ali nor 
tljc females appear to hnv<» ever taken any .stops to 
have the mistake corrected. The lii'isija No. '2 con- 
sisting of the whole of 7 annas 4i pies stood in the 
name of the plaintUT thougl7 erroneously, and when 
tljo CTOvevnment ivvenuo for that. share fell jiitoarrcars 
tlio Collector put lip that hianffa for sale, and if we 
are to IioUl Miai tlie entire Itiftst/a No. 2 did not pass 
to tlio purcdiaser because the person in whose name 
it stood l•ecol•de<l did not jiosses*, tlie entire 7 annus 
pies sliare, we would be introducing uncertainty 
Into auction sales for the purpose of realizing 
revenue which, as pointed our by Phear .T.. was nor 
the intention of the legislature. 

Lastly, it was contended on behalf of the appel- 
lant, that tiip Court of first instance liaving found 
that the sale of hissija No. 2 was brought about by 
the plaintift* fiuudnlently, the Court of appeal below 
ought to have -come to a finding upon the point, and 
it is wroug in iiolding that no question of fraud or 
mistake comes in. But the only gjound upon which 
the Court of first instauce found that the revenue sale 
was brought about- by the fraud of the plaintiff is that 
he took no steps to have the mistake in the matter of 
separate account 'having been opened' in resi)ect of 
a 7 tinnaa H pies'sliaro rectified. But the separate 
accolints were opened several j’ears before the sale for 
arrears of revenue, and we cannot say that there was 
any obligation on the part of the plaintiff to have the 
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mistake eonvcted for Mm* lionefil <»f \Vn‘<ek Alt '»• 
pei’sotis itipro^otifinj; liiin. 

' We !«!•<• tiol <‘oiK*enietl wiili a eojisHleiaf mmi nf 
tlie lights of the fenialcs. A** already sfateil IIm* 
parcli.isor of tlicir ri^hiH lias hoeii Jiold iti a pi-eviiMi« 
to have lost Ids li^jlits hy ivasoii of flu* »• 0 Vl•lllte 
sales, and botli the plaiiifilT and llie defeiidatir were 
parties to that suit. 

Weaioof opinion rhal ilie endie 7 atiiras IJ pic'. 
•sliai-e coiistitufinj; Xo. :i passed io the plaltiiiir 

at the s.dc for arrears of revenin*. and this appeal \^'i II 
aecfiitliiifjly he clistnissed with eost"». 

0. M. itisttn-isnf. 


CIVIL REFERENCE. 


fie/nrt Slonkfjte uiul Uifhttulvxi U 

SlfKlKH U \ld.M 
SAIJAU-rAX llllil.' 

•'‘/‘ecijic Pt''furmii'ic«--Contrait Ilf Umt iti harto>t .S'xO/ai hahuh'e 

of mortgage rn'int'i—Oatnagt* — rroimcial Small ('oHrlf Act 

{.IX of ISS7). Sc/i. ll,cli l‘‘ l‘r„red«re t ( Ai-t I «/ 

, loos) » ns. O. XLf. r / 

A writ fi'r *(*« ifi' >»f » lOMtwrt t» J-n.J or )>nrron mono} 
!■< not itiauitainal'U- 

llogtft ChalUi (1), SicM Ifot^athal (2), /.a'lnt lfnrety(.S) 
rtfi't Th( South .{friean Tfrritorie» irAt/in^foM (4) followed. 

’’Coil ItcferencL' No. J of t9l5hr Sri-i Cli.tndrA D»nerj-*e Muti<<if, 
l^Txarp^Tij. Mvni*n»'in;;li osi ro«1ni' t|>e of a Small C«ii«e Court 

.lulce, <Utcd Doe. 4. 1914 

U) (IM.V.I) Hoax I7.\ ITS I7y, J3) (IS73) I.. It. i J*. C. -IlC 354. 

{■i) Hoav. 371. 377. (4) [I89R] A. C M?' 


I9i:. 

KlO VI All 
ClIAM'IA 
l?M.--ini 

.\ni'i I 

11 VVII» 
SlkKVR 


1915 

1/flrrA 2J. 



o8 


INDIAN DAW IIKPOUTj^ . [V()D. XLIfl. 


I'.iir* 

KiinMUiii 
r4i wtni \ 
iUKiiii t 

Annul. 

IIamiii 

‘^IKIiAli. 


oacli with rcs|HM‘l toa similar sharit. tin* total shares 
tints anioiiiitlt)^ to more tlinn IG uinias. That, no 
doubt. Avas^a mistake. Imt the separate accounts were 
opemsl several years before the hissi/as tvere put up 
to sale, one hi the mrue <d the phiintitr for a 7 aiiuas 
li pies share, ami the other in the name of Wasek .-VU 
and the females fora 7 annas 4i pies, with proporfioii- 
ate Government revenues. Neither Wa‘<ek All nor 
tlie females appear to have ever taken any stops to 
liavti tlio mistake eorrocte<l. 'Phe /linsi/a No, ':i eon- 
sistinif of llie whole of 7 annas 44 pies stood in the 
name of tlie phiintilV thou;»l7 erroneously, anti when 
tlio Government revenue for I hat. share fell into nriears 
the Collector i»ut up that hisst/a for ssilc. and if we 
are to hold that the ontiro /oVs//a No. 2 did not pass 
to the pureluiser because the person in wliose name 
it stood reconled did not possess the tmtlre 7 annas 
44 pies share, wo would be Introducing uncertainty 
Into uncllon sales for the purpose of realizing 
revenue wltich. as pointed out by Plietir .T.. was not 
the intention of the legi.slatnre. 

Lastly, it was contended on behalf- of the appel- 
lant, that the Court of first instance liaving found 
that the sale of liissj/a No. if was In-ought about by 
the plaintift" frandnlentlv'. the Coiut of appeal below 
ought to have-come to a finding upon the point, and 
it is wrong in holding that- no question of fraud or 
mistake comes iii. Bat the only ground upon which 
the Court of first instance found that the revenue sale 
was brought about- by the fnuul of the plaintiff is that 
he took no steps to have the mistake in the matter of 
separate account ' having been opened in respect of 
a 7 uniias 14 pies share rectified. But the separate 
accounts were oiiened several years before the sale for 
arieai-s of revenue, and we cannot say tha't there was 
any obligation on the part of the plaintiff to have the 
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niistjike ronvcttnl for tlip hpiipfit i»f Wnnok AM nr (yi.‘» 

IIOI-SOIIS I'cpiv'JOutlnK him. Km^n. 

Wc jux; not concornod with » conMiilrnitioii of 
tlif lights of the fomnle-^. Am alivmly stsitofl the 
piirch.isor of their rIp;Ul.s Iium hppii hold iit a pivvIoiiM Ni'i’i'i 
suit to liiivo loMi his’ ri^htM hy rt^imoii of Ihi* 

Milled, and both the plainiilf ami the tl.'fioid'ant wen* 
parties to that suit. 

Wcai-eof opinion that tho iMiilro 7 anmix 11 pic-, 
share constitnlin^' /n'ssi/n Xo. i passctl lo the platntifr 
at tliesale for arrears of revcinic. ami ihis appeal will 
aeeoitlinrjlv he dismissed with cosn. 
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A Kiut for pprformmee of i* I'OiitMct to |pn<l or tinrrow moni-^ 
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flogeni,, Challm (1), .SicAeJ v. ifotenthal (,2). Lartnt \ 'riire(y( 3 | 
Ami The SoHth A/rirnu Trrn/orir* v. irflKiwyfon (4) follow ed. 

'’Ci\U Itrffnncv No I of l9l& bv Srn CluMj.lrA Banerjpo Munsif, 
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luif. terms- from a thiifl person uml. refused to perform 
.SiitiKii •‘is ngreomenl with the jiljiintifl’. The pliiiiitifF asked 

(4\i-im i'qj. specific performniicc wliieli was refustul. The 

S\».AWAs Master of tiie Rolls (Sir .lohn Uomillv) sniil : 
ihui. .. jj certainly is new to me. that this Court has 

ever entertained jurisdiction in a case wliere the 
only personal obligation civated is. that ojie person 
says, if you will lend me the money I will jopay it 
and give you good security, and the terms -are settled 
between them. 'J’he Court has said, tirat tlie reason 
for compelling a speclllc performance of a eontiaci 
is because the remedy at law is iuadetiuute or defective. 
But by what possllnlity can it be said, that the remedy 
here is inadequate or defective ? It is a simple money 
demand ; tlte plalntilC say.s. / Jiave sustained pecu- 
uiary loss Ity my money renmining itlle. and by tuy 
not getting so. good an jnve.stmenl loi itasyoueoii- 
Iracted to give mo. This is a mere matter of calcula- 
tion. and a jury \v«>al<l easily assess the amount of tlie 
damage which the phunllff has sastnined. I expre&.s 
no opinion whether an action (that is, an action for 
damages) would or would not lie.*' 

Ill lluit case an attempt was made to compel a 
man to borrow money. In Sichel v. Mosenthal {1 ). an 
attempt couvei-sely to compel a man to lend money was 
equally unsuccessful. The same learned .Tudge said ; 

•• It would be quite Jiew to me to liear that this Court 
could specifically enforce a coiitract to lend money, and 
as to compelling a per.sou to borrow money according 
to his agreement, that was the iioint which I decided 
in Rogers v. Challis (2». He went on to suggest that 
the lu-oper remedy was an action for damages. 

Tliese cases were cited and approved by the Privy 
Council in harios v. Boimny Y G-iiretg (3). -where 
30 o71,377 ' (2)'OS3y) ‘27 Beav 17:., 17S. 171'. 

(3)(1S73) L ». 5 I*. C. .146. 354 
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the agreement winch it 'Va** f-oiJjrht ih entorc** itxtk 
tlie form of ft c<)n<lition:il Their Ixinlnhiiw shkh,, 

'?al(l:“The p;trtic-J thronghout ihe iiegothiltoti which ‘‘'Um 
led up to the contract writ? stiimhiflng for .'ulvanccs Suituit; 
of mouey on one side, and for ‘•eenrity for those ''****• 
advances oji the other : the pleadings stale ami adjnil 
an agreement of that nature; and it ‘•cents inipossiblj* 
to treat the cause of action in iliis ca-e as anything 
more tliaii the breach of a contniei to honour the 
(iiafts of the respondent to the extent of tln> ainoiint 
agreed t«) be atlvaiiced and phnxsl to his ereilit. And. 
upon a full - eonsidenttiuii of the argtttuenlH and the 
anthoriiles, their Lr/rdshljis are constrsiined toatlinit 
that the Couit of Chancery would not liuve eniertnineil 
a suit for the h[>cclflc pcrforiiiance of sin'h an ngrt'e- 
ment, hut would have left the party aggrieveil hy the 
hrcach of it to sock his leincdy, where In* wonlti timl 
nil adeiiuato remedy, in a Court o! Law.' 

Tile case of ilie Sotiih Afrimii Tn'i'HortfH v. 
^^^allhigton in the UoiiHe of famls tl j is ii» Mn* same 
elfect. 

Cpoii llie [ninciide so e.xeiiiplificd, it is elear thiil 
tlie present suit, reg.tnle<l jis a anil forspeciUe peiform- 
ance of the contraet lietween the j»arli«*w. does not lie. 

Xor would such a suit or u Hiiit for ilie l•o<'^^fic{ltion of 
Uie instruiriyni Ijc cugniiuible by a Court of Small 
Causes; Provincial Small C.iiise C*Miits .\ef. 

Schedule II, clauses (IJ)utul ( tG). /Pith (he <jnestinns 
lelcrred must theiefoic be answeied m the negative. 

On the other liaiid, it Ih open to ilie phiiiitiir to sue 
in tile Small Cause Court foi <hiiiiages for tin* lireaeli 
of contract, jirovided the daiiisig<'s me wiiliiu (iie 
pccuniuiy jurisdiction of the Conn 

If the plaintiff is pieji.iietl to eonliin* lumself to 
a claim for damages withtii the junsdietion of the 
{l| [IS9SJ A.C. 309. 



'64 INDIAN LAW EEPOKTS. [VOL. :x:LIII: 

1915 Court to award, lie may Im given an opportunity to 
Shkikh make the necessary amendments' in lii.s plaint and 
Gawm the .suit may then be pi*ocecdo(l with. Otherwise 
Sadabjan the jdaint should be returned to him. 
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lltJoTt ^Ittehtr and Ttnnon JJ. 

.TOGENDRA CHANDRA BANER.1EB ' 

V. 

phani bhushan mookerjee.* ’• 


Hindu Late — f'tridhan — tnherttance— Female heirt. 

Stridliaa iiilieritcd by ftrmale iieiM ioes not bt>como the hitter'e stridhau. 
The female hcin take only a Hmdu womaD’a fstate jo the pniperty. ,, 

Shea Shankar Lai v Debt Sahat (1). Prankiteen Loha v Xoitanmonei/ 
JJaesee (2) aod Bari Ooval Singih Sarmana v. Oriih Chunder .Ifuterjee (3) 
referred to 

Second Appeal by Jogendr.i Ohandn> Bauerjee, the 
defendant No. 3. 

This was a suit for estabUshinent of title to the 
diaputed lands and for coudrmntion of possession 
thereto. One Khantawiani Debl was the original 
plaintiff in the case. She was the daughter of one 
Manikinani Debt, -who possessed the disputed property 
as her stridhan. The plaintiff claimed the property us 

Appeal fiom Appellate Decree, Nt>. 2911 of 1911,' against t!ie decree 
of AsutnsU Banerjee, Subordinate Judge of Burdwan, dated July 27, 1911, 
modifying the decree of Oopeswar Banerjee, Miinaif of Katwa, dated March 
22, 1910. - - 

(Ij a903) I. L.-H. 26 A1I.4G8; " (2) (1879) I. L. R. 3 0.alc. 222.' 

L. R. 30 I. A 202.- . . (3) (1890)1. L. R. 17 Calc. 911. 
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her stridlmn by inhorifunce fram her mother. The dis- 
puted proiicrty was pnrclm.se<l by the tlcfendant No. 3 
in execution of a uiortgjigo decree obtained by the 
defendant No. 1 against the defendant No, 2, the .son 
of the plaiiitiif. During the pendency of the suit, the 
original plaintifl died, and after her deatii her grand- 
snn.s by two of her sons were substituted in her i)lace 
on tfie basis of a deed of gift executed in tllcrr favour 
by the original plaintifl before her death. The donees, 
tlie gnindsons of the iduintilf, were not addetl -as 
parties to the suit after the execution of the -deed of 
ifitt. 

The defendant No. 1 appeared and<lenied the title 
of the original plaintiff nmong.st other things. The 
(lefondant No. 2 did not appear though serve<l with 
summons. The defendant No. .^contested the suit on 
the grounds tiiat Khantamani was not the owner of 
the property, but the defendant No. 2 was, as heir of 
his maternal uncle, the brother of Khantamani. and 
that the plaintiffs were not entitled to ho substituted 
in her jilace. 

The defendant No. 1 afterwanls came to terms with 
theplamtilTs; and the substitiitccl plaintiff No. 2 gave 
up his claim. This plaintiff was also the guai’dian of 
the plaintiff No. 3, his brother, who was u minor. He 
was not allowed to give iiji the claim of the minor 
brother. 

The Court of first instance <leerce{l the suit as 
against the tiefcnclant No. J in term.sof tlie compromiso 
filed by him, cx parte against the defendant No. 2, and 
on contest against the defendant No. 3 who was lield 
liable for the whole cost of the suit. The title of the 
plaintiffs Nos. I and 3 was dechirod to the extent of 12 
annas and their pos'^es'-ion was confirmed, the sale 
was Ret aside, and the defendant No. 3 w.is held enti- 
lltHl to got back his money if it was in deposit. 
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The defendant No. .S appealed. The decree was 
modified only iw i-egai-ds the costs ii\ the suit and 
appeal. 

Theieiipon, the defendant No. H again filed tliis 
second njipcal. 

Jiahu liisheeudratiath Sark'ir iwitli him Babii 
Bnihuniha Xath Mitra iav Dr. DiV'(frk'tn(ith Mi(ra), 
for the appellant. The suit is not maintainable by 
the .sulj.stituted plaintiffs. They cannot claim the 
propel fy either as heiis of the original plaintiff or 
by the deed of gift. If the i>huntilF had got an 
absolute estate, the pioperly would devolve on her 
son, the defendant No. 2. on her death. II .she had 
a widosv’s estate, she had no power of alienation. 
I coiitcud the original plaintiff had only a widow’s 
estate: see Gotap Cliuntlra Sa>?trPs Hindu Law (4th 
Ed.),' p. 421, Maync's Hindu Law fSth Ed.), p. 937. 
Tievelyan's Hindu Law, p. 448, and PranHssen Lahci 
V. Noyanmoiiey Dassee (1), Snri Doyal Singh 
Sarmaiia v. Grish Chunder Mukerjee (2), Sheo 
Shankar Lai v. Dehi Sahai{Z) and Sheo Pariah 
Bahadur Singh v. The Allahabad Bank (4). 

The deed of gift, moreover, is void, because there 
was no acceptance on the' juirt of the donees during 
the lifetime of the donor: Tiiinsfer of Pro 2 )erty Act, 
-s. 122. I say theie was no aoceptance, because if there 
were, why did they not make any effort to be added as 
a party after the oxecution of the deed of gift? They 
were only substituted as heirs after her death. 

The property, therefore, devolved on the defendant 
No. 2 after the death of the original plaintiff, and the 
appellant acquired title by estoj)pel. 

(1) (1879)I. I-.li 6 Ca1o 222. {3)(l90.S) I. L. U. 25 AH. 468 ; 

(2) (189U) I. L. li. 17 Crfc. 911 . L. K. .30 I A. 202. 

(4) (1903) I L. 11 25AII. 476; L. R. 30 I A. 209. 
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Bahu Hemcndra jS^ath Sen, for tlie respomleuts. 
The dcfoudimt No. X lias purcluised the property in 
execution of a decree aguiiist u peiwin who had no 
interest in the disputed property'. The appellant, 
who is the defendant No. 3, has therefore got no title 
wliatevor to the pm^)erty and cannot contest the suit. 

Ri.&n Bishemdranath Sarkat\ in reply. A remand 
is not only nniieccssary, hut will ngt be proper. 

Cur. adv. vuU. 

Fletcuer .T. Tliis is an appeal by the defendant 
No. 3 against the judgment of the learned SubortUnate 
.Tndge of Bnrdwan modifying tlie decision of the 
Munsif. The suit was brought by the original plaint- 
iff. Kliantamoiii Debi, for declaration of title to tlie 
property in suit. 

The defendant No. 2 was tlie son of tlie original 
plaintiff. The defondunt No. I was a mortgagee under 
him and the dofeiidaiit Ni). 3 wa.s the j)nrcha«er in 
execution of tlie property under a decree* founded on 
the mortgage in favour of the defendant No. 1. . 

The allegations in the iilaint alleged tliat tlie pro- 
perty formed the stridhan of ^^nnlknlani and passed 
on her death to Iicr two daiightcis, the 2nd ilaugliter’s 
share reverting on Iierde.illi t<» the oi igiual plaintiff, 
her vjster. This is tin* title .set up in the plaint and 
on which the present .Miit imisi ->taiid or fall. No case 
was set nj) in the plaint nor was .iny issue framed as to 
whether or not tlie original plaintiff had obtained a title 
to the property by adverse po-.session. The original 
plainfiff. some time befoic lierilc'itli, executed a deed of 
gift in favour of her gramKons the present plaintiffs, 
the son and nepliews of tlie defendant No. 2. The only 
question, Ihei-ofore, that arises on the pleadings and 
issues, is assuming ns the lower Appellati* Court h.is 
found that theprojieity was thostriilhan qf Munikraani, 
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wliotlior tho pluiiitifTrt arc entitled to succeed ^in the 
present suit. Tho law is not open to doubt tlmt stri- 
dhan inherited by feniulo heira does not become the 
latter’s strklhau. The female heirs take only a Ulndu 
woman’s estate in the property. This was decided 
finally in tho c.ise of Shco S}^inlcar Lai v. DM 
S'iJiai(l). Tho same view had been expressed In this 
Court in the casC.s of Prankrissen Laha v. Noi/an- 
monet/ Dav55c(2) and flitri Doi/al Sinr/h Sarmanav. 
Gi'ish Ckundcr MnkerjeeiZ). In the present case, the 
present plaintiirs cm only succeed if the original 
plaintiff took an alHoluto interest in the property. 
This the original plaintiff had not and the substituted 
plaintiffs cannot maintain this suit. In my opinion 
the judgment appealed against ouglit to be j'cversed 
and tho plaintiffs’ suit dismissed. The plaintiffs re.s- 
pondents must pay to the appellant bis costs in this 
Court and in the Courts below. 

Teuton J. I agree. 


s. Ai. Appeal avowed. 

(1)(19J3)1 L U. 23.\n. 4GS, (2) (1879) t L I{ 5 Cj;c 222. 

L. 11. 30 I. A. 202. (3) (1890) I L It 17 C.Uc 911. 
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BeforeMooltrjee and JHehardton JJ. 

HAH SHYAM OHOWDHURI 

^ March 25 

SHYAM LAL SAHO* 


Sitbrogati'in — Pnot motlgage — FratuMent guyprfsnon of, by tendur. 

I£ A pureUam a property aubjcct to tlircc snccessit^ cliargci X, Y 
and Z Willi full KiiowIciIgG of their vxi^teoce, and retains a portion nf the 
pacc!ia«G money in Iih hands with a a lew to satisfy the mortgages V and 
Z, blit snliiCipicntly diieliargei the )>ecurity Z, ho cannot on i>ntisfactioi> of 
the mortgage X use it as a Kluetd against the mortgage Y. 

HiUt'iitr Protad v. Cola Saraam Singh (1) and Uiam v. roye/(2) 
fiilluivcil. 

But where the purchaser found on enquiry that there ivcro only two 
Biibslsttiig cliargcs Y and Z to l>c satisricd, but di'coiereil after his purchase 
that there ivas n prior ciiarge X which seas fal'Cly deecribcd as >^ati*lied in 
the tnort.,age inslriiinent of V. (in a »nit upon bond X) 

field, tliat from wh.stcicr pomt <£ mc» the case may be considered, 
tlie parclnsor na» oiititlcl to priority id respect «f the payment made by 
him to satisfy the fir-it mortgage X. 

. Miihoh Lai V. Mohant Bateau f7<is(3) followed. 

Bell, also, that the purchaser was not entidesl to priority on the liSsis 
of tlie payment made by biin to satisfy the i^ccond mortgage Y 

iiECOXD Appeal by Har Sliyutu Cliou-illiuri. the 
tlofeiulaiit 'No. h. 

This is sin appeal in a suit on a niortfrajje linnil exe- 
cuted l>y the fiitlier Ilf (lofendaiita Nos. 1 to 3 in favour 

• Appeal from .\ppellafe Ilecrcc,Xd.2757 of 1912 against the decree 
of A. Jtillor, liistrict Jinlgc of Darhliaitga, <htcd Fd*. 2, llil2. luclifyiitg 
the decree of Cliirn Chandra 'liihhcryv, Subordinate Judge of Ilirhlnnga. 
dated April 23. 1911. 

(1) (1907) i; C L. J. 134 ( 2 ) (1879) €9 Jli,.oun 

(3) (18'3) r. L. 11 9Calc 9CI, L. It. lUI A C2 
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of Gobardimn Lai defendant No. 4, on the 27tli Decem- 
ber 1897 for Rs. <00. The mortf^a'iee sold (he bond to 
the plaintitr on the 12th September, lOOG, and tlie mort- 
gagor sold the equity of redemption to Har Shyam 
Chowdhuri on the 15th October 1001 for Rs. 2,338. 
The property’ in dispute had been the subject of three 
mortgage transactions. The fir.st mortgage was created 
on tlic 29th March 1888 forasum-of Ks. 700 winch 
carried interest at the rate of 24 per cent, per annum, 
the second was on the 22nd July 1895 to secure a loan 
of Rs. 500 on interest at IS per cent, per annum ; the 
tlditl mortgage, nowsonght to b^ enforced, was created 
on the 27tU December 1897, to secure a loan of Rs. 700 
which boro Interest at 18 percent, porannura. Defend- 
ant No. 5's conveyance recited that there were onlj' 
two mortgage? on the property, namely, tliose of 1895 
and 1897. The purchaser, who was allowed to retain 
in his hands the entire consideration, agreed to apply 
the money In satisfaction of tlie dues on those two 
mortgages. He subsequently discovered that there 
was the prior mortgage of 1888 on the property pur- 
chased by liim. He accoixlingly satisfied the mortgage 
of 1888 and 1895. On the 21st June 1910 the mort- 
gagee of 1897 then commenced tliis action in the Court 
of the Subordinate Judge of Darbhanga to recover his 
dues. The purchaser under the conveyance of 1901 
contested the suit-und urged that he was entitled to 
priority to the extent of the mortga'ges of 1888 and 
1895. 

Both the learned Subordinate Judge and, on appeal, 
the learned District .Tudge -of Darblianga decided 
against the defendant No. 5, who in consequence pre- 
ferred this second appeal to the High Court. 

Babtt iVarendra Kumar Bose, for the appellant. 

Babu Lahshnxi Narayan Sin'/h, for the lespondcnt. 
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JIOOKCR.TEE AND RICHARDSON J.T. This is UR 
appeal by tlio fiftli defendant in ii suit to enforce a 
inort"agc-secniiiy. Tlie property in dispute lias been 
the subject of tliree mortgage transactions. The fii-st 
mortgage ^vas cicated on the 29th Mnich 1888 fora 
sum of Rs. 700 which carried intcre.st at the rate of 
24 per ctMit. per annum; the second was on the 22nd 
July.lSOo to secuiv a loan of Rs. 500 on interest, at 18 
percent, peraninnn; the thin! mortgage, now sought 
to be enforced, was created on the 271h December 1897, 
to secure a loan of Jis. 700 which bore interest at 18 
per cent, per aninim. On the 15th October 1901, the 
mortgagoi's transferred the equity of redemption to 
the appellant for a sum of Rs 2,238. '1 he conveyance 
recited that there were only two mortgages on the 
property, namely, those of 1895 and 1897. The pur- 
chaser, who was allowed to ivtain in his hands the 
entire consideration, agreed to apply the money in 
satisfaction of the dues on these two mortgages. He 
subsequently discovered that there was a prior mort- 
gage on the propeity purchased by him, namely, the 
mortgage of 1888. He accordingly satisfied the mort- 
gages of 1888 and ISO,"). The mortgagee- of 1897 then 
commenced this action on thc2lst Jnne 1910 to recover 
his dues. The suit has been contested by the appel- 
lant, the puichaser under the conveyance of 1901, wlio 
argues that he is entitled to priority to the extent of 
the moitpiges of 18S8 and 1895. The District .Judge has 
overruled this conleuuon and has made the usual mort- 
gage ilccive in favour of the plaiiitifl. On the present 
tippeal by the purchaser of tin* equity of ledomption. 
it has been urged that as he lias sati'-fled the mortgages 
of 18SS and 189.), he is entitled to use them as shields 
against the mortg.igee of 1897. 

In so far as the mortgage of 1895 is concerned, it 
is plain that this contention cannot prevail. It was 
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ruled by this Court in the case of Surjiram MarWavi 
w Barhamdeo Pevsad iX) that the doctrine of subro- 
gation doGH not apply When a person simply performs 
his own oblijration or covenant and i)ay.s oil a chars'e 
which he has undertaken <»r is bound to stitisfy. If a 
person purchases n property, subject to two mortf^apes, 
retains a portioti of the piircliasc-money Cor payment to 
the mortgagees, but paj’s the first incumbrancer alojic 
and not the second, he 6aiiiiot tieat the first mortgage 
as kojit alive for use as a shield against the second ; he 
cannot claim to be subrogated to the position of the 
mortgagee whose debt be has satisfied. The same 
principle was applied in the cases of Bissweswar 
Pi'osad V, Lala Sarnam Shujh (2) and Satnarain 
Teicari v. Chotulhuri SlieoOaran Siiiffh (3). The cases 
of Tara Sundari Debt v. Khedan Lai Sahu (4; and 
Prayag 2!Tarain v. Chedi Bat {5} arc not in principle 
opposed to this view ; they Tneroly furnish illustrations 
of cases which, the Court thought, (whether rightly or 
wrongly it is needless to discuss for our present pm*- 
pose), fall outside the scope of the rule enunciated in 
Surjiram Marwari v, Barhamdeo Persad (1). In 
reSpect of the mortgage of 18D5, it is clear that 
the appellant discharged an obligation wduCh he had 
undertaken to fulfil, namely, to satisfy the mortgage, 
not with his own money, hut with money which be- 
longed to his vendors, and had been placed at liis dis- 
posal for that specific purpose. If his vendor had 
satisfied the mortgage of 1895, as he might well have 
done, it is plain that he, as mortgagor, could not have 
treated the mortgage satisfied by him, as available* 
by way of defence against the mortgagee of 1897. It- 
follows consequently that the appellant is not entitled 

(1) (1905) 2 C. L J,28R. (3) (1911) 14 C. L. J. 500. 

(2) (1907) 0 C. I,. J. 134. (4) (1910) 14 C. W. N. 1089. 

(5) (1910) 14 a W. X. 1093. 
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to priority, on tlie basis of the payment innde by him 
to satisfy the mortgage of 1895. 

A question of some nicetj', however, arises in 
respect of the mortgage of 1888. The appellant hnti 
undertaken to satisfy the mortgage of 180' ; be did Jiot 
fulfil his obligation, but chose to satisfy the mortgage 
of 1888. Is ho then entitled to ii.so the mortgage of 
1888 as a protection against the mortgage of 1807 ? 
Tiiere can be no room for doubt that if A purchases a 
property subject to three successive charges X, Y and 
Z with full knowledge of their cxi.stcnce, and retains 
a portion of the purchase-money in his hands with a 
view to satisfy tlio mortgages Y and Z, but, .subse- 
■qucntly, discharges the security Z, lie cannot, on 
• satisfaction of the mortgage X, n.se it ns a shield 
against the mortgage Y. This follow.s from tlie case 
of ISifisu'eslvnt' Pro^ad v. L'tla Sarmini Siingh (ll 
wliero reference is made to the decision in HUnnv. 
Vogel (S). In tlnit case A obtained title to a property 
subject to tsvo prior charges, and at tlie same time 
undertook to satisfy rlie second charge. He' did not 
fulfil his obligation, bat, Hiibscqucutlv, when he had 
acquii’cd rights under the first charge, took his stand 
thereon as protection against the second charge. His 
contention was overruled on the ground that lie was 
bonml to satisfy tlie second charge witii the money at 
his disposal, and so long as that money was i'etnine<l 
by him, he could not be allowed to pix?jndice tlie i>osi- 
tioii of the seeoiul encumbrancer by means of title 
acquired utidor tlie lii^sl charge. If, consoijueutly. 
nothing olso was known in this case excejU that there 
were the thive successive cliarge.s of 1888, 1895 and 
189“ and that the ^ipjiellanl had undertaken to pay 
the charges of I89.') and 1897 wirh money placed at his 
illsjiosal by tlie mortgitgor, the mere fact that he Imd 

(l) (19J:) f. C. J. 1.11. (2) (Ik;£»)R 9 Mi.-oori 5 >9. 
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satisfied the prior cliarjjo of 1888 would not entitle 
liim to use it as a shield ajjainst the nioit^’afieo of 
1897. The latter would primet factti he entitled to 
contend tiiat as the appellant had in hi.s hands money 
placed at liis disjmsal h\' the mortgagor for the 
satiafaution of Ids <lues, he could not bo prejudiced 
by reason of the payment made by the appellant to 
satiaf^’ the debt of 1888. There are, however, special 
circnmsfance.s in this case whicli. as we shall i)re- 
sently sec, take it out of the gcnenil rule already 
explained. 

Tlie mortgage of 1897 recited that Rs. 400 out of 
the Rs. 700 secured thereby had been applied by the 
mortgagor to satisfy the mortgage of 1888. that the 
mortgager had redeemed the mortgage and )md 
obtained the mortgage instrument whicli lie had made 
•over to the new mortgagee as evidence of his title. 
This was, it is now conceded, an entirely false 
recital. Ttio sum of Rs. 400 had not been applied to dis- 
charge the mortgage of 1888 ; the mortgage instrument 
had not -been taken back from the mortgagee but was 
•Still in his cttstod3'. The appellant contends that he 
was misled by this recital, and purchased the propertj* 
from the mortgagor in the belief that it was subject 
to two charges only, namelj’, those of 1895 and 1897. 
It is indisputable that the acceptance of this instru- 
ment, with an untrue i*ecital, by the mortgagee of 1897 
enabled ,the mortgagor to commit a fraud on thn 
appellant. He intended to acquire a clear title to the 
property free of all prior charges thereon ; he found 
on enquiiy that thei*e were onij’ two subsisting 
charges to be satisfied, namely, those of 1895 and 1897. 
He discovered after his purchase that there was a 
prior charge of 1888, which was falsely described as 
satisfied in the mortgage instrument of 1897 held 
bj’ the respondent. Consequently, if we apply the 
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tPHt of intention of tlic i>ci-soh who ttsxtiafies the prior 
eburf'e. as lailed in tlic casses of Mohesh Lai v. 
Moliant Dawan Das(\).Go}fHl Das v. Ham Hut. (ji), 
Dinohnnilhu v. Jogmaya (3). Mahomed Ibrahim 
V. Amhika (4j, The Liquidation Assets a'. lT^t7- 
loiujhhu (5), Thorne v. Cawn fG;, Whitcleij v. Detan- 
e// (7/ and Shib Narain v. Gohinda q 8), tlie answer 
must be in faA’onr of the appellant; for there is no 
shadow of a doubt that when be .Hjtfisfled the mort- 
gage of 1888, ho intended to keep'the security alive 
for use as a ju'Otection against the mortgage of 1897. 
On the other liand. if, as explained in Gurdeo v. 
Chandrikih f9). we treat the doctrine of .subrogation 
as based* on ecpiitable grounds to be applied only 
where needed to accomplish the ends of justice, it is 
equally plain that the phuntifT has no claim to 
conshiemtion as ag<iinst the appellant; for it was the 
conduct of the plaintill which onabieil his mortgagor 
to commit a fraud on the appellant. The plaintiff 
huH also no claim as against the a])j>eUaiit on any 
contiactual basisj lie ts in no sense piivy to the 
agreement between the appellant and his vendors 
and, although it lia.s recently been held that a 
.stranger to a contract m,-iy somotunes [as e.vplained in 
Jahamicir Baksti v. Itam Lul (ID)] be entitled to claim 
the benefit of the porform.'ince thorcof, a.s in Khivaja 
Jlfn/ianunod Khan v. Xnivab Ilusattn Beijam (11) 
and Debnaraj/an Dntt v. C/mmfaf Gttosh (12), that 

(I » (ISs Jl I L. n- 9 CjiIc. 9fil , (p) (iSSrtJ .V. C 3J1 

L. n. 10 1. A. OJ, (i>) [1895] A. C. 1 J. 

(2) (1831) J L K. 10 Calc 1035 ; (7) [I9U] A. C. 132 

L.l{.Ul..\. 126. (S) (1913) IS C.L. 3.200 

(3) (1»0I)I. L. U.29C»K-. 154. (!>)(IM7M.L. « 36 Calc 123 

!>. a. 29 I. 9. (i0}(19t0) n C. U. J 354, 3G8 

(*) (1911) I. L. n 39C»lc.li27: (11)0910)1 L. U. 32 AIL 410 . 

r.. n. 39 I. A. C« C. IL 37 L A. 152. 

(12>(1»|3> I. U IL «1 C*lc. 137. 
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doctrine caiiuot he allowed to be invoked to defeat 
tlie ends of justice. l?Vom whatever point of view tiio 
case may i)c considci-etl, it is consequently plain that 
the appellant is entitled to priority in respect of the 
pajunent made by him to satisfy the mortgage of 
1888. 

The result is tliat this ai)p3nl is allowed in part, 
and the decree of the District Judfje modified. The 
appellant is entitlctl to i>riority in respect of a sum of 
Rs. 314, i)roportionate to the share of the pioperty 
now in suit. We direct that the proi)crty covered by 
the mortgage of 1807 be sold in execution of the 
decree made by the District Judge free of the charges 
of 1888, 18{/5 and 1897. 6rttof the sale p/occeds, the 
appollaat will he first entitled to Rs. 344 and the costs 
of this suit; from the balance left, the plaliitifl-docree- 
holder will bo entitled to lii.s dues; tlie surplus, if 
any, will belong to the appellant. The appellant is 
entitled to his costs as again.st the i)laintifl through- 
out this litigation. . 


G. s. 


Appeal allowed in part. 
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Jie/ore CAanMitn J- 

RMl DUTT RAMKISSBN DASS 

t*. 

E. D. SASSOON & Co/ 


Al>ril 23, 


Coiitrad~Sate oj joof/*— C’i*/fwK« Ihteil Jule Asioeiaiion't contract — 
E^ect oj riaiigc eontatniiig home {luitraitee — Aibitrativn in London 
btlicetn Caieulta purchaser and London purchaser, lehelher Ivdiny 
on Cnlculla itlUi. 

li, I). & Co., a. linn cjrr^in;: on in Calcute>i as UTlcrs of 

]iite, ■oil] 503 lialfs of jute to E. D. 8. & Co foe eliipmont to Lotuton. 
Tiic contract coiitaiiici) a claU'C in uritinj;, known in the export trade 
ax “ft Hojno Guarantee,” that i«, a clause wMcli tlm Criltutta fclIer 
giiarnntecO the u eight, condition and ijaility at tlic port of destination. 
E> Ih S. & Co. sold tlio jutc to a London buyer, who claimed an allonaiKC 
for (nforionty of quality i and upon on arbitration u« London an ftv.ard 
was given againat h. D. S & Co. 

It. 1), 1.^ Co. brought tint suit in Calcutta agoiust E. D. Co. 
to recover the price of the 600 bale* of julc. E. D. 8. & Co, Lontcndci! 
that they were not liable on the ground iliol uiider the teriiiK of the 
contract Ih I). & Co had guaranteed tlic condition find quahtj of the 
jjoods at the port of destination , that by tin* a»ar«J the goods bad l.ccu 
inioicvd back to tlic sellers , and tliat in terms of tho cotitrait J> lb A Co. 
siere bound by the award 

Ifeld, that the claii-e n, writing, tliat is loeay. the ‘ borne guarantm*,' 
docs not mean (hat a London award in • sabracssion by the Calcutta pur* 
chaser and the London |)uicha><r in accordance with the rules and con. 
dition* of the London A^'-ocialion contract of 19)3, would l-e binding in a 
dispute l-ctwosn th" Calcutta wilier knd the Calcutta buyer To make 
suihanawanl bimhng upon t total stranger to the London subiai<<ion 
them should be a clear and unamHguoas vgrcrinent to that effect. 

llfU, also, that although it may 1.0 correctly contended that any 
«h»piite alsiut quality, iKitweeii llie Calcutta scIkT and the Calcutta buyer 


Original Citil8uit Xo 546 of 1914. 
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may lie vftll.My refemd tu arbitratiofi in LornJon in accordance to tint 
clause, till' mean rri{t of the rUitsc (Siiinot he extended ko a? to roate an 
aManl Ih.>t'\ecn ttie Calcutta |iiirctka-><-r and tlie London p’ircliaH''r bindin;; 
upon tlic Calcutta fclW. 

The plaliitl/Fs instiuiteil this suit to recover from 
the defendant firm a sum of Ks. 2h-10G, wliich was 
made up as follows ; namely, Jts. 23.-10G as tlje price of 
oOO bales of jute sold to the defendant firm under a 
contract dated 2nd March I9H, and Rs. 1,000 as dam- 
iigiifi for the \vion"fiil possession of the gotals by tlie 
defendant firm. In piiraiiaiice of the contract and in 
accoitlance witli the defendant finn's shipping instruc- 
tions the plaiiifilFs, on the 6th March 1014. placed 500 
halos of jute alongside the s.s. Inventor, the mate’s 
receipts for which wore obtaine<l by the defendant 
fifui without payment of the i>i*ice <d the jute, aUhougli 
the contract provided tlial paymejit of the goods 
sliould 1)0 cash on <lelivery of mate’s or ilock receipts, 
and until payment the goods should remain the pro- 
perty of and be hold by the buyers in trust for, and 
at the absolute disposal of, the sellers. 

The jute was sbix^ped to London to answer a coji- 
tract made by the <lofea<laut firm in the London 
market ; but owing to the inferior quality of the jute 
the Loudon bnyer.s refused to take delivery. There- 
after, in accordance with the terms of the London Jute 
Asssciatiou's contracts, the matter was referred to 
arbitration; and by an award dated 28th April 1914 
the sellers, that is to say, the defeji'dant firm, were 
directed to pay to the buyor-s an allowance of 40 
siiiling.s per ton i>lus 50 i)er cent, per ton, and the 
‘sellers wer«i to liave the option of invoicing back 
the jute to Calcutta at £23-15-0 per ton. The buyers 
exercised this option and purported to invoice the jute 
back to tiie defendant firm at the rate awarded. Inti- 
mation of the award Wiis given by the clofeiidant firm 
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to the plaintifEs, but tlio goods were not iu fact 
tvtm'iied to the phiniti/Ts. 

The (lefendiint iinii doiiicd tliut it liad obtained 
wrongful po>^.session of the 500 bjilcs of jute, but 
admitted tiiat it hud not paid for the jute. Tlic defend- 
ant firm contended that by tljo terms of bye-law (5 
of the Calcutta Baled Jute Association, which was 
incorporated in the contnict and printed on the back 
thereof, and tlie custoui and usage iif the Calcutta 
jute-trade the phiiiitifTs and the tlefendaut firm 
became bound by the London award and became 
bouna to give effect to tJnif awanl bv the plaintiffs 
taking back the jute at the price of £23-15-0. 

Mr, A. A’. Chandkuri and Mr. X. .Sircar, for the 
plaiiUiIIs, Messrs, Ram Dutt Ram Kisson Das. 

Mr. L, P. E. Pugh and Mr. J. H. U. Sui’Ua, for 
the defondant firm, Messrs. K. U. Sassoon and Co. 

Guv. adv. vhV. 

ClIAUDiiuui J. By a contr.ict <I.ite<l tJie 2nd MarcJi 
11U4 the idaintifls sold to the <h*feiid.mt firm 500 bales 
of what is known as 2 juic. The jute was to 
be placed alongside exporting vessel .it once. The 
contract form uaetl is that of the B;ded Jute Associa- 
tion. It purports to be the form approveil by tlie 
Associiition dated the 50th June 1000 as appears on the 
form itself. In .ulduioii to the jninted terms in iJie 
contract form there is a clause in writing tn this effect 
“ weight, condition and quality guaranteed by sellers 
at port of destination as substitute for grade 
under the terms and conditions of London As'oeiation 
contnict, ljd.9. Any short weight to be paid by sel/ers 
and any ovcriveight to be refunded liy buyers.” One 
of the terras of the contract in suit is (clau-e 14), ‘'cash 
on delivery of Mate’s or Dock receipts.” It apl>ears 
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that accoitliiij^ to the sluppiii'; instructions of the 
defendant Gnu dated the 3rd Murch» the plaintitrs 
placed the goods alongside exporting vessel on the 
Gth March 1911- Thy (lcfA*ndant Grin obtained possos- 
sion of tlie Mate’s receipt and shipping documents 
relating to these goods without tlie knowledge and 
consent of the plaiiitin's. Tliey had meanwhile 
openeil two bales for purposes of inspection and 
marked the whole consignment with tlieir own mark. 
The Mate’s i-eceipt iuid the shipping doenments shew 
that their mark was used. Tlie defendant firm did 
not pay the value to tlie plaintilfs when they received 
the documents us above stated. The following facts 
are not disputed, namely, tliat on or about the 17th 
J^lurch the plaintiffs wrote to the defendant firm com- 
plaining that they had not been paid and that the 
defendant linn had wrongfully obltiineil iiossossioii (d 
the Mate’s receipt and shipping documents. They 
threatened proceedings Civil or Criminal as advised. 
The ship had in the meantime left the port of Cal- 
cutta with the goods. It left on or about the 12th 
March 1011. The plaintiffs instituted this suit for 
the price or in the alternative for the return, of 
the goods, on the 28th April 1914. On the 30th 
April 1914 the defendant firm wrote to the plaintiffs 
that tlie London Chamber had made an award in 
re.spect of this jute, in a dispute between them and 
their buyers, and on the 1st May 1914 they informed 
the plaintiffs that it had been decided that the goods 
would be invoiced back. The goods, however, weie 
never in fact invoiced back. In the written statement 
which was filed on the 30tii June 1911 the defendant 


firm stated that the goods were lying in Loudon. It, 
liowever, tianspires from the defendant firm’s letter.s 
Exhibits E and F, dated the Gth March 1915, that the 
goods have been sold and are no longer available to 



VOL. XLHI.] CALCUTTA SKUIKS. 


hl 


the plaiiiUlta^ The mutter, tlierefottJ, kIuikIh thus. 
The defcmianfc finn oblaincd^Iatc’a receipt and ship- 
ping documents without paying for the gooci.s, .which 
they had uo right to take. They lutrported to go 
'to uihltrutiou in London in n’^tUspute between them- 
Helvea and tbcii’ bayers. The goods were to be invoic- 
ed back, but imve not and liuving been sold 

cannot be invoiced back, yet the defendant firm says 
that the phuatifC is entitled to no relief. They pnt 
their case itt tlds way : — That ut the port of arrival 
these goods were objected to, ou the grotiud of cpxality, 
by their bnyen. An arbitration took place accord* ug 
to the terms of the English .Tnte A.ssociation Contmet, 
that upon Hxieh uridtraiion. the objection as to quality 
was upheld aud un allowance was awaided with optjon 
to the Hclloi's (the defondant tlnn) to invoice back 
the goods, »mjd that such option was exercised by 
them. The plaiutin's. therefore it is contended, are 
not entUlvd to leeovur the value of the goods, but nro 
bound to take them back- But wh.tt aio they to lake 
hack? The good^ no lungci exist. The defenduut finn 
also insist tiiai iiiusnmch as they sulfered l(>ss over 
their sale, they aie entitled to recover damagc.s from 
the phuntiffs. imt tiiey have reservt?d lluir iigiit to 
insiitnic a separate smt for tiial purpo-si* autf «Io not 
seek any such relief in tins suit Tiicy subirut in their 
written statement that undei the teriUN of the awani 
the goods heuig inv<me'l l>.iek are at the disposal of 
the pl.iiiinir-. and therefoie. this xuil nut main- 
tainalile, Ii seems lo me a very curious position to 
take up. They wrongfully obtained pos->cssum of the 
gowls and have again wrongfully «ohl them, after 
intimating to tlie plainliffs that they were being in- 
voleod back ami were* a! the disj>os;i! of ibe plaintiffs. 
Tlielr couteiUion i«. I nmU’rst.iwl, iMsaxl upon the 
clnuRO III writing I have alH*ve refemnl to. namely. 
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^ what is known as the Hoim* Guarantee* Clause. The 
Ham Dun contract form used purjmrts to be the apiiroved form 
Paled .Into Association dated the SOtli June 
r. 1909. I find, however, from Exliibits G and H, tliaf 
Kass?on^&Co. t*>e form used in this case is not the approved form 

of the 30th .Tune 1909, althonfjh so printed, but it is 

Chauphubi .1 Jjjg which was adopted by the Association on tlie 
9th September 1910. In the approved form of 1909 
there is a printed clause relating to what is knosvn 
as the Home Guarantee.’* In the approved form of 
1910 that clause is deleted. But it is not material to 
this enquiry as to what the approved form was in 1909 
or 1910. The question is, what is the effect of the 
Home Guarantee Clause in writing appearing in the 
contract. It Is contcuded that the Bye-laws, of the 
Baled Jute As.sociation printed on the back of tlie 
contract form govern this contract whicli has a Home 
Guarantee Clause. It seems to me, liowever, that 
these Bye-laws do not come into operation until there 
U aji arbitratiou by the Calcutta Chntn^er. Let us 
look at the contract itself. Cliiuse 15 of the contnict 
provides. “ in the event of any dispute whatsoever 
arising out of or m any way relating to this con- 
tract, or to its construction or fulfilment between 
the parties hereto, and whether arising before or after 
the date of expiration of this contract, the dispute 
shall bo referred to arbitnition in accordance with the 
Rules and Bye-laws (of the Baled Jute Association) 
endorsed on this contract. Each party to the dispvite 
shall appoint one arbitrator and such arbitrators shall 
have the power to appoint an umpire. Both arbitra- 
tors niul umpire must be persons engaged in the Baled 
.Tute Trade, and their award shall bo final, subject 
only to right of appeal to the committee.” The Asso- 
ciation Rules and Bye-laws, as printed on tlie reverse, 
ai-e part of this contract. Bye-law No. 6 runs thus.- — 
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“ Where jate is guavautecd m port of <(iscljujge, the 
parties to tlie contract for the jute couceruecl agroe' to 
accept and be bound by t)ie award wUicJi is tciuleivd 
in conformity with the terms of guarantee entered 
into between the parties. They also agi'cc fliat tlie 
signatures of the arbitrators ou such award slmll bo 
sufficiently proved by tlie production of tlie awaixl 
purporting to be signed by them.” Learned epunsel 
for the defendant firm coiitend.s iliat ihe awarti 
referred to in tliat Bye-Iuw means the London award 
and not an award to ho made in Calcutta; that it 
means the London award made upon a submission by 
the Calcutta purchaser who is the seller in London, 
. and the eventual purcliaser of the goods in London, 
anti tlint such an award between those parties is 
binding upon the Calcutta seller who is no party 
to the arbitration In London. Let as .see if the con- 
tract sustains this couteciliou. The clause in writing 
contained in the contract in suit “is subject to the 
terms and conditions of London Association Con- 
tmet, 1913.” It does not .say that a London award 
in a sabmissiou l)y the Calcutta purchasei- and the 
London purchaser, in accortlance 'with the rules and 
condition.s of the London Association Conlnict of 1913, 
NYoiild be binding in a dispute between the Calcutta 
seller and the Calcutta buyer. To make such an 
aw.inl binding upon a total stranger to the London 
submission there should be a clear and nnainbignons 
agroomeut to liiat elTect. 1 lliid it liiilicult to imply 
such a* term. 

It is correctly contended that a contention about 
quality, between the C.tIciUta seller and Calcutta 
buyer, may be validly referrctl to arbitrxition its Lon- 
don, in accordance to tb.at clause: but it is sought 
to extend tlie meaning of the clause b\‘ making 
nn awinl between the Calcutta purchaser and the 
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London purcluisor btiidin^ upon tlic Calcutta sollor. 
I do not tliink it can be ho extended. It may l)o tliat 
the elTeet ol the clause is, that t\ie awanl in an arhitni- 
lion in London between the Calcutta purchaser and 
the Loudon pnrclisiscr may tendered as ovidoncoiii 
a submission t<3 the Calcutta Chamber hy the Calcutta 
seller and Calciittii hiiyer of tlieir disputes in Calcntta, 
and the Calcutta Chamber may make thoira ward refer- 
ring to tne Loudon awaid. But whether that is so or 
not, I do not think affects the claim in this suit. It 
is quite clear that posses-sion of tiie goods was wrong- 
fully obtained. Before the date of the Loudon awaitl, 
these goods were the .sobjeot of litigation in this Court. 
The defendant firm evidently dealt wiili tliese goods 
against the plaintiffs’ protest. Tliey liad insiiected 
the goods at the time of the shipment and marked 
them with tlieir own mark, and treated these goods as 
if they wore their.s. When the defendant firm had 
notice of this suit, it was open to them to come to this 
Court, and ask for a stay of proceedings if they rightl^v 
contended that the i>laintiffs were bound to abide by 
the decision of the London Chamber. They, however, 
filed a written statement stating that the goods were 
at the disposal of the plaintiffs, yet sold them without 
notice to the plaintiffs, aud now assert that the plain- 
tiffs are not entitled to any relief. I am unable to 
take that view, and hold that the plaintiffs are entitled 
to the value of the goods, I- decree the suit for the 
price of the gootls with costs on Scale II. Interest on 
decree at G per cent. I may add that it was contended 
on behalf of the plaiiitifife that under the rules of the 
Baled Jute Association, if there was any addition to 
the printed terms on their contract form, it was open 
to the Association to i-efuse to arbitiute, aud that, 
therefore, the Arbitration rules on the printed form 
wei-o not applicable to this -case.. There is ground for 
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that argument, but I do not think it mutters niucli in *91^ 
this case. luiTlTuTT 

I’AMKlhSKS 

Attorneys for the plaintiTs; C. C. Busr Co. 

Attorneysfor the defendant linn ; On'.DUjiunn n ii. 

■\V. M. C. «ASS'Jt).N .t- f<>. 


APPELLATE CIVIL. 

lUfure Jenkins C.J , and .Y. H. iHnUUrjea J. 

PABAX SAKDAIi 
r. 

BHUPHSDBA XATH NAti.’ 

Conprvmne—<Jo’’^pfomit<, tf not rei.onUd, effett o/—VvnHnt il'iiee — Aj>peiil 
— C*r«i PrveeduTt Codt (.^ct I" «/ $ 9$, cl. (t),- 0 XXIII, 

r. a,' 0. XUII, r. 1, cl (w) 

Atcoiibent) (I<2crBu uudec r uf O XXlll of tii« CimI eru<,c<lure Co<io 
cua bo paired onlj oft«r tliorv las l>evo an order tlat the coinproioi<c be 
recorded. Tins is* not a in.>rc matter of form, as tlio a|;i{iie\ed part} lias a 
right of oppeal agaiii«t tins order, and « OC, cl. (J) of the Co lo is no^ 
otherHisc a bar to an appeal front hucIi a degree. 

' aVppEAL by Paban Sartiar, the |>luiutiir. 

The facts are fully set out in the judgnieut of 
-Mr. A. J. Chotzuot, Additional District Judge of 
Alipur, which was as follows; — 

“Till* Appeal arises out of a suit id hIucIi tlte plaiatifl applied fora 
dcdaratiou (liat a certain regi-lentl totefa. alIeRC<i to hate been executed 
l>}' him in fasuur of the defendant, nas fraudulent aud iiioperatiie 

The case Mas fixed for fiual disposal on the 4th Maj 191i, but on the 
25th .Kpril preceding, plaintiS filed an application, which was consenteil to 

® .\ppcal from .appellate IX-crec, N«.2370of 1913, against tli« d-cree 
of J. Chotzner, .\d<litiojal llistriet Judge of 31-Pargsnss, dated June 4 , 
1915, cotifirmtng the decree of PjndaJliari Biswas. SiiUirlinale Jud^-e of 
•Uipore, lisiod .Kng 15,1912. 


191.'. 
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by the defendant, wherein lie admitterl thr> geiiiiiiteDCS!t of the kobala and 
the receipt of tlic con^iJeratioa money, And prnyed fur the dUmissal of the 
Ruit. The defetiJnnt acceded to tlie applicatiuii nnd relinquiRhcd Ills cIuIiq 
to costs. The Court directed that tite application should be put up on the 
date fixed, and on that date plalntitl filed a fresh application praying fur 
permission to withdraw liis prerious application nti the ground that it had 
been procured from him by unduo innucnce. 

Tlic learned Subortlinatc Judge on the cviileiico found that no sudi 
improper influence had been exerciaed upon the plaintiff as would entitle 
iiirn to have his application annulled, and held tliut the parties were bound 
by the terms of the application of the 25th April. Ho accardiugly passed 
a decree dismissing the suit in terms of that application, 

I*Iaiiitifi has appealed and the preliminary objection lias been taken on 
Ijulmlfof the respondent that no Appeal will lie Reference svas made to 
section 9G (J) of the Code of Cis'il Procedure w Idch provides that no apjical 
uholl lie from a decree passed by the Court with the consent of portien. 

TIte learned pleader for the appellant, liowescr, contends that an appeal 
will ho under Order XCUI, rule I (m) Ibis order proviJ>’s for an appeal 
from an order under Order XXIU, rule 3, rct-urdiog or rcfiisiug to record nu 
iigi cement, compromise or satisfaction. 

It ecciiis clear that tliis euntentiou isunsoiiurl His appeal is In effect 
directed not agutusl the order recording the ngreemeDt, but against the 
decree in which that order has been embodmd. The learned pleader has 
contended that the diffeience is one of form rather than of substance, but 
if tliat is BO then the appeal is from the order icfusing the application, and 
it will bo barred under the statute of Iiinitation. 

I think tlierefure that the objection t.skcn must prevail, and that the 
appeal should be dismissed with coats." 

From tliat judgment the plaintiff preferred this 
uppeal to the High Conrt. 


Babu Manmatha N'ath liot/y for the appellant. 
An appeal lay to the lower Appellate Court from 
the decree passed by the Court of first instance.. S. y6(J) 
of the Code of Civil Procedure (Act V of 1908) does 
not apply to this case. The rule laid down in that 
section that no appeal lies from a consent decree does 
not apply when there ^vas a dispute ns to the factum 
of consent between the parties in the first Court, and 
the Court passed the decree on an adjudication that 
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flicro ^\-aR sucli a cousciit: sec* Atj^iagiri Vccrctsalin' >''16 
gam v. Kooviir Bmivi lieildi (1). and Uvajodurlahh 
Sinha V. namanath Ghof^h (2). 

[N. I?. CUATTERJEA J. Do you say that yon with- injci^j.nA 
drew your consent on the day the case was jnit up ^'ATirNAo 
for final disposal ?] 

No. My case, a‘s X stated by petition on that day, 
the 4tb May, is that the petition filed on the 25th April 
admitting the genuineness of the kohala impugned by . 
me in the plaint and the receipt ol the con.sidera- 
tion money denied by me therein and praying fora 
dismissal of the suit was not filed by me willingly, but 
I was forced to file the same under threat and com- 
pulsion. Tliat being so, a decree passed by tlio Court 
after rejecting ray aforesaid* objection cannot bo said 
to be a consent decree within the meaning of s. 96(<?) 
of the Code. 

[JENKiys C.J. Let us first .see under what provi- 
sion and in what way the first Court disposed of the 
case.] 

The provision in the Code is 0. XXIll, r. 5. 

Possibly the Subordinate Judge had that rule in his 
mind, but he did not follow its terms. He did not pass 
an Older under that rule directing "the agreement, 
compromise or satisfaction to be recorded.” 

Baba Ram Chandra Majitmdar (with him Bahu 
Jogesh Chandra Dose), for the respondent. Although 
that order was not passed in so many words he meant 
lo do that wlicn in Ills judgment he said — " The rejec- 
tion of the application of the -llh May 1912 makes the 
\ipplication ot the 25th April operative.” Tliis is wJiat 
is usually done in the Mofussil Courts; besides it is 
«>nly a matter of form, and not one of .substance. 

[JnSKIKS C. 5. No. This is a matter of subst.'iiice, 

«s tb<» nggrievttl party h.ad a right of appe.ij against 

(1)(1914)£7 M..I 1- J. IT3 (i)(|S97)I L. tt .»t C*?c. 933 
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tliis order, but be could uot aj)])enl unlcHS an onler 
■svas passed.] 

The appellant ar^fued in tlio Court of Appeal 
HnurEsonA bolow that his appeal might l)e treated as one under 
N'ath .Vah. q xLIII, r. 1 Im) ngniiist the order recording tlie 
compromise, and therefore the appellant liad no 
grievance on the score that no order was i»asse(l. 
The lower Ai)pella(o Court held on tliat argnment that 
if tliat was so, the appeal was barred under the 
Statute of Limitation. 

[Bahn Manma/ha ^ath Roij (interposing). When 
no Older was passed Iiow could an jippcal against il 
bo barred by limitation?] 

The ai>peal in the Court of Appeal below may now 
be directed to be treated as an mipeal against an order 
under 0. XLIII, r. 1 (m). 

[Jknkins C. .T. But that cannot be done miless 
the other side consents.] 

Jenkins C. J., and On vtterjea J. We must allow 
this appeal and set aside the decree of the lower 
Ajipellate Court. A decree in this case was joassed by 
the Subordinate Judge not after a liearing bat on the 
basis of a compromise, that i.s to say. it was ii decree 
justifietl, if at all, by Order XXIII, rule J. But when 
the terms of that rule come to be e.vamined, it is 
. ' apparent that a decreexiau be jiassed only after tliere 

has been an order that the compromise be recorded. 
TJiis is nota mere matterof form. Ifhas an important 
result. If the decree is in accordance witli a recorded 
compromise then it may well be contended that the 
provisions of section 96, clause (.?) of the Code apply 
and the iier.son feeling himself aggrieved by such a 
decree may be without the remedy of an appeal from 
that decree. I put it in a tentative form as whether 
it is so or not is not a- matter which calls for our 
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express decision now. But the rciucily of u por.son 
who hays that in fact there was no coinproniisc is that 
he is able to appeal from- the onlor (litTCtiii^ the 
compromise to be rccoitlcd'uiMlcr Older XLIII, rule 1, 
chnipo (fu)» which permits an appeal from an oixlor 
under rule 3 of Order XXUl, rccoitUn/; or refusing; 
record a compromise. In this case there was no onlcr 
that the compromise bo recorded; and aecordin^ily 
tiiGio was no oixler from which an a])pcal could be 
preferred. And as there was no order, so there could 
not be a decree under OixlcrXXlU, rule B. The result 
has been that though the plaintiff maintains that he 
did not outer into this compromise he Inis not had the 
opportunity which the law provides of discussing tliis 
question not only in the Court of first instance but, if 
necessary, in the Court of Appeal. The uiipcUant, 
therefore, appears to me to bo a pci'son under a distinct 
grievance and none the less because apparently tlio 
learned Snboixlinate .Judge tliought liadly of him. 

We can only secure to him the rights to which he 
is entitled by setting aside the dccn*c that has been 
passed by the Sfunsif on the grounil tinit tlicix* was no 
oixlcr that the compromise be recorded. 'I'lie cusu 
must go back to the Conrt of fii-st instanee in order 
that it may then be dcicriniiied according (n law. 
What the course there will be we need not now 
auticipiite. It is snfljcieiit for ii« to say llnil ihn 
appeal must be alloxved aiul the deeiven of iho Addi- 
tional Bistvict .Indue and the Snbonlumtc .Judge miiHl 
ho sot aside and tlie ease Kent hack to tho Court of llio 
fiubonlinate Judge of Alipore in oiilor that he may 
deal with it accoixling to law. Costa hitherto Ineiiried 
will abide tiio ix'sult. 

tt* Appeal allotivAx case remanilnl. 
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APPELLATE CIVIL. 

Btfort JtfUni CJ., and X It. ChaiUrjta .1. 

BEBENDHA NATH DAS 

1915 * V. 

BIBUDHENDRA MANSINGH.’ 

TMItrt PaUnl Apj>eal — True retuU of eaneelltnp therein of c jwJtjmeid 
of rertrtal of a tingle Judge of the High Court — Leave to appeal to 
Privg Council — Leltert Patent, 186S, elt. 25, SB, 30 — Civil Procfdure 
Code l.iei VoflP03),n. 1 10, IIS— "Court immediatelg beloiv." 

In an appeal un<I«r clau-ie 15 nf the Lettem Patent lor Charter) the 
cancelling of a jnJgmeDt of roverial passed l>y a single Judge of tlie High 
Court reiiilts 111 on nlHrmance of the decliion of “tlie Court immsdiotely 
tielow." 

^ Such 0 Judge sitting nloiic ts not o Court suloriimate to tlio nigh 

Court; and tliu* no <ieci«ion of a single Judge can he revised under s, 115 
of the niw CoJe. 

APPLICATION for leave to appeal to Hfs Majesty iu 
Council by Debendra Nath Das, the defendant. 

The plaintiff, Bibiidhendra Mansingh Bhrainabar 
Kai, is the proprietor of killa Dompam in which 
inouza Gayalbarck is situated. On the 7th June 19 )1, 
the plaintiff’s predecessor exeauterl a mokarari louse 
in respect of 257 mans, 9 gants, and 15 biswas of land 
in tlie said maiiza in favour of one Gokulananda 
Cbowdhury who, on the 17th July 1907, executed a 
deed of relinquishment in favour of Debendra Nath 
Das, the present defendant. Under the terms of the 
said lease (whicli left the lessee no option of con- 
verting it into a tenure by bringing the land under 
cultiyatjou by establishing tenants on it), the lessee 

® Application for leave to oppeal to llis Majesty m Council, No. 2 of 


1914. 
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Babu Narendm Chandra Bose, for tlic petitioner 
(defenflaiU)’, Hubmittcd that a.s the judfjinont of the 
High Court was one of rcvei*sal leave to appeal to the 
Privy Council ought to be granted, as the Court of 
first instance to whom that matter had been referred 
for investigation had determined that the amount or 
value of the subject matter in dispute on appeal to 
His'Maje.sty in Council exccedetl Rs. 10,000. and the 
amount or value of the subject matter of the suit was 
the same. 

Bahn, Ram Charan Alittcr, for the plaintiff (oppo- 
site party). Tliere is no provision in tlie Civil Proce- 
dure Code for tlie same case being heard twice in the 
High Conrt. 

Section 9G of the Code impHes and s. 110 has tlio 
words “Court immediately below,” and under s. Ill 
of the Code no appeal lies to the Privy Council, from 
the decision of Mr. Justice Richardson sitting alone. 

Further, this is a decision of the High Court 
ajffmmhig, and not revei*3iiig, tlio decision of tiie Conrt 
immediately below. Mr. Justice Richaidson is not 
the ‘ Court immediately below/ but it is that of tbe 
Special Judge of Cuttack who was the Conrt of first 
appeal. Tiic Code of Civil Procedure contemplates 
pnly two appeals. Besides, the value not being less 
than RH. 1,000, but above Rs. 10,000 as it now appears, 
Mr. Justice Richardson sitting singly bad no juris- 
diction to hear this appeal. 

If tills Court liad aflinned the judgment of 
Mr. .Tustice • Richardson, then the appellant would 
have had to go to tbe Privy Council direct for special 
leave. Sections 109 and 110 of the Code rejn-odnee 
clause 39 of the Letters Patent. Further, no import- 
ant questions of law arise in this case. 

Leave can be granted in this' case only if an 
;Tr»i\ArniT>t nnostion of law is involved. 


9.3 
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Babu Narendra Chandra Bose, ior tliD nppoUant, 
in reply. I am prepared to urguo that a substantial 
question of law is involved in the prc.scnt case. 

. Cur. adv. vult. 

Jenkins C. J. Tiiis is an application for a certi- 
ficate that, as rogaitls amount or value and nature, 
the case fulfils the roqnhxjments of section 110 of the 
Code of Civil Procedure or that it is otherwise a tit 
one for appeal to His Majesty in Council. 

To ascertain the amount or value, the matter was 
leferml to the Court of first instance (Oixler XLV, 
lule o'). That Court has .determined the amount or 
value and has returned its report accoidin^ to which 
the amount or value exceeds Rs. 10,000. Wo see no 
reason to dissent from that determination. 

. It only remains to bo seen whether as regards 
nature tlio requirements of section 110 are fulfilled. 
The Court of first iiist.vuco as well as the lower 
Appellate Court decided adversely to ilie piosent 
applicant. On appeal to the High Court, .i single 
Judge reversed the decree of the lower Appellate 
Court. Vrom this judgment of a single Judge thoie 
was an appeal to the High Court under oluuso lo of 
the Charter with the result that the judgment of the 
single .Tndgo was reversed by a Bench of two Judges. 
It will thus be seen that the fir.st judgment of the 
High Court reversed the deciccof the Court unino- 
diately below, but that this reversal was aftcrwaiils 
in effect cancoUod with the result that the only 
etToetive judgment of the High Court allirmed the 
decision of the Court immediately below (.vcction 110. 
Civil Procedure Code). 

This appears to me to be the true result of the 
I-otters Patent and the Code, for the Cotie makes no 
pmvision for an aj>pcal within the High Court, that is 
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to say, from a single Judge of the Higli Court.' This 
right of appeal depends on danse 15 of the Oharter. 

And here I may point out that a Judge sitting 
alone is not a Court subordinate to the High Court, 
but performs a function directed to be performed by 
tlie High Court (clause 3G, Letters Patent). And thus 
no decision of a single Judge can be revised under 
section 115 of the Code. 

But thougli in this view of the matter the decree 
of tlie Court immediately below has been allirmcd, it 
will be light to grant a certificate for there is a sub- 
stantial question of law involved and it make.s the 
case all the more a fit one for appeal to His Majesty in 
Council that on the question involved, a Judge, of the 
High Court took a different view from that which 
ultimately prevailed. 

The certificate sought must therefore be granted 
that as regaitls amount or value and nature the case 
fulfils the requirements of section 110 of the Code. 

N. R. Chatterjea J. concurred. 

Q, g. Certificate granted. 
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APPELLATE CIVIL. 


Btfore FUUKtr aad Teunon JJ. 

JANARDAN KISHORE LAL 

V. 

SHIB PERSHAD RAM.* 

Appeal — ConsoUdalion ofAppealt — Plaint, amendment of, vhen allowable — 
Ptaetiee. ~ 

The Code nf Civil Procedure contains no provUions for consollcjstinp; 
proceedings lu India. Whether the Court has jurisdiction to consolidate 
proceedings or not, it >vould only do so where the consolidation is asked 
for before the trial of the suits begins or where the evidence given in the 
two cases is common in both of (fiem. 

Ko amendment nf plaint can l>e allowed where the proposed aim nd* 
ineot would take away from the defciidaota, if allowed, a right that they 
would have if the plaintiiTs had proceeded against them by way of original 
auit. 


Application by Janardan Kisbore Lai and another, 
the plaintifls. 

The plaintiffs, who were miiiorn, and wlioso eslnted 
were under the Court of Wards, sued the defendants 
on the 18th March, IDOU, (suit No. 119 of 1900) to re- 
cover arre.irs of niiniinuin royalty in respect of certain 
mininp leases that were held by tiie defendants as 
transferees from the original lessee. The junounts 
sued for were a portion of tlie royalty payable for K112, 
the wliolo of the royalty p.tyable for 1313 and 1314, 
and tljo royalty up to the Pons hist nf 131o B. S. 
There \\'as also the prayer that as the pI.iintifTs 
bcllcveil that the defend.ants raiscsl coal intich in 

• Application 14 rt .Appeal* from Oninaal I>crrr.*s So. 147 of lOJI an-l 
So SJCoflSiS, 


191.5 
itpril 8. 
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1015 oxcos.s of the quantity gJinmntccd and as the exact 
Janaudan quantity rai.scd thus was not yet known to the-plain- 
KisnonE tiffs, they inigiit he allowed to reseiwe their riglit to 
bring a separate suit for tho o.xcess quantity on a.scor- 
tainmont. The Court allowed this on the day the snit 
Ham. was filed. The primary Judge (B.ibii Banlcira Cliaudra 
Mitra) passed a modified docive in favour of the 
plaintiffs on tho 27th June, 11110. Against this decision, 
the plaintiiLs filetl an appeal in the Higli Court, tlie 
appeal being R. A. U7 of 1911. 

On tho 14t!i Novemher, 1910. the plaintiffs filed 
another suit (suit No. .595 of 1910) against the same 
defendants in respect of tho aforesaid coal mines.for 
recovery of minimum and oxQiss royalty due to them, 
viz., minimum royalty from Kartik to Ohaitra I.SII, 
Baisakh to some portion of the month of Pous of 1312, 
Magli to Ciiaitra hist of 1315, the wlmle 'of 131G and 
for Bamakh to Aswin of 1317 and excess royalty for 
tho years 1312, 1313, 1314, 1.315 and 1.31G. In this suit 
they allowed a certain deduction from their total claim 
on accomit of certain specific payments tliat had been 
made by the ilefcndant towanls the payment of certain 
other rents that were then in nrrenrs. Tlie Sub- 
ordinate Judge (B.abu Bijoy Gopal Basu) disallowed 
the claim for the period prior to Poiis 1312, as not 
incliideil ill •the previous siiifand therefore' barred 
under- 0. II, r. 2, Civil Procedure Code, but allowed 
tlie rest of the clnitn, both a.s regards minimum and 
oxces.s royalty. Again.st thi.s decision, both parties 
appealed to tlie High Court. Tho deferidant’.s appeal 
was iiumberod R. A. 20S of 1913, and the plaintiffs’ 
appeal R. A. 21G of 191.3. 

After filing the appeal No. 2l(j of 1913, the Court of 
Wards made an application tliui appeals 147 of 1911 
and21G of 1913 he heaixl one after another, and the said 
application was granted on tiio 19th December,. 1913. 
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' When the api’eals cluni5 on for heaving; the Court of 
Waitls tiled an application for consolidation of Appeals 
147 of -1911 and 21G oE'lOlS-antl further pmyed therefn 
that' the' entire claim of the two' appeals be heard 
as one claim. The petitionei’S -stated - in the said 
application that in making up the claim in suit' 
Xo. 119 of 1909, the sums -paid hy the defendants 
during tiie years 1313, 1314 and '1315 for the royalty 
of. those years were appropriated by the petitioners 
towanlS’the previous aricars due for 1310, 1311 and 
1312‘and that they wei-o therefore unable to' sue for 
those yeais, but tliat when the Court below-held the 
sums paid during the years in suit, viz., 1313 to 1315^ 
should have been approiiriated for those yeais, they 
became entitled to ask the Court to rebut and con- 
solidate the appeals, as otherwise tlic minors would 
suirei*. ^ 

Balm Ramchafan Milra (Senior Government 
Pleader) and Babtt Srishdtandra Chaudhuri, tor 
the petitioners. Section 151 «»f the Code of Civil 
Proccduio gave the Court ample power to allow tliom 
to witlulpuv Appeal No. 117 of 1911 and consolidate 
the suits; Kah Charan Dull v. Snrjoo Coomar Mundle 
( 1 ).- 

[/Ir. Dtvarha Xath Milra. The trying ollicoi's 
were difrci-oiit in the two suits.] 

• The plaint in suit No. ."iiO <»f 19in can be easily 
aineiidcxl. 

[TkunoN .1. In that c.im* the liinitation would run 
from the date of (he aiiieiuliiKMiC. Would that lielp 
the minors ?] 

. As ivjsinls the tight to withdraw .suits in appeaN. 
see Grcijoni v. I'ktoirt/ Chand Kandart/ Midli'2). 
5f«ssanin/ Khatoon Ktxmu'at v. JlahH Ilurdaot 
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t0l5 excess of tlic quanlity f?*i‘irantee(l and ns tlie exact 
J\NAnDAN quantitj’ raised thus was not yet known to tlio -piaiii- 
Kisnonr, tiffs, they mit^ht be allowed to reseiwe their right to 
bring a separate suit for the excess quantity on asccr- 
SitiB tainmont. The Court allowed this on the daj' the suit 

Uam. was filed, riio primary .Iiidgc (B.ibii Bankini Chandra 

llitra) passed a modified dcci*ee in favour of the 
plaintiffs on tlio 27th .rune, 1910. Against tliis decision, 
the phuntifUs filed an appeal in the High Court, tlic 
appeal being I?. A. 117 of 1911. 

On the 14tli November, 19J0. the plaintiffs filed 
another suit (.suit No. .”>95 of 1010) against the same 
defendants in respect of the aforesaid coal mine.s.for 
recovery of minimum and c.xq3ss royalty due fo them, 
viz., minimum royalty from Kartik to OUaiti'a ISll, 
Baisakh to some portion of the montli of Pons of 131^, 
Mngh to Oliaitra kist of 1315, the wliolo of 131G aud 
for Bnisakh to Aswiii of 1317 and excess royalty for 
the years 1312, 1313, 131-4, 1315 and 131G. In this suit 
they allowed a certain deduction from their total claim 
on account of certain specific payments that had been 
made by the defendant towards tlie payment of certain 
other rents that were then in arrears. The Sub- 
oixUnate Judge (Babu Bijoy Gopiil Basil) disallowed 
the claim for the period prior to Pons 1312, as not 
included in 'the previous suit ‘and therefore’ barred 
under' 0. II, r. 2; Civil Procedure Code, but allowed 
the rest of the claim, both a.s regards minimum and 
e.xceas royalty.- Agaiust this decision, both parties 
appealed to the High Court. The defendant’s appeal 
was numbered H. A. 208 ‘of 1913, and the plaintiffs’ 
appeal R. A 21G of 1913.- 

After fliing the aiipealNo. 216 of 1913, the Court of 
Waids made an application that appeals 147 of 1911 
and 21G of 1913 bs hcnid one after another, and the said 
application was granted on the 19th December,. 1913. 
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' .When the ai)iiejvls camfe on for hearings the Court of 
AVards filed au application for consolidation of Appeals 
1*47 of '1911 and 21G of’1913 an'd tiirtUci’ pi-ayed tlierefn 
that' the" entire claim of the two* appeals he heard 
as one claim. Tlie petitionOi's stated. in the said 
application that in inakliiff up the claim in suit’ 
"Ro. Hi) of li)09, the mnns'puid by the defendants 
diirinj* the years 1313, 1314 and 'ISIS for the royalty 
of. those years wcie appropriated by the petitioners 
toAvardS'the previous arrcai*s due for 1310, 1311 and 
1312 and that they were Ihci'oforc unable to' sue for 
those yeais, but tliat when the Court bolow'*hoUl the 
sums paid during the years in suit, viz., 1313 to 1315^ 
should have boeu appropriated tor those years, they 
became entitled to ask the Couit to lobut and con- 
solidate the appeals, as otherwise the minors would 
sulTer. .« 

Bahti namchavan Mitra (Senior .Govemmenl 
Pleader) and Daini Srifthchandra Chaudimri, for 
tl\c pcUtloncvs. Section IM of the Cotlc of Civil 
Piocodiiic gave the Court ample power to allow them 
to withdraw Appeal No, H7 of 1911 tuid consolidate 
the suits s Kali CUaran Dnlt v. SurJooCoomar Miindle 
( 1 ).- 

\_Dr. Divarka Xath MUra. The trying officers 
were (lifTerent in the twt» suits.] 

' T'Ue plaint in soit r»9r» of llUn Can In* easily 
ainemliHl. 

[Tf.unon .1 111 that c.isc ilic linntatinii wcinld mn 

from the date of the aiiieii<Iinent. Would that help 
the minors ?] 

. As ivguils the light to withdniw s-mls m npjKMls. 
see Orcijory v. Pwlrtf Kani/ari/ Mull ('2). 

KJialt>nit KtumttMi v, JJ'ihn lliirtloof 
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1915 Na'i'ain Singh (1) and Ganga Rani v. Data Ram (2) 
Ja VARDAN ill connection with this matter: Uaniganj 

i^'^hore Coal Association, Limited v. Jiidoonath Ghosc (3). 

p. Dr. Diuarka Nath Mitra (with him Bahu Mohini 

Pkrshad Bose), lor the oxipositc party. No consolidation 

Ram. order can be passed, as no petition was presented to the 
Oourt below for the same. Such an order under s. 151 
would prejudice the defendants and take away from 
them a valuable right secured to them under the 
Statute of Limitation. The case of Kali Gharan Dutt 
v.Siirjoo Ooomar Muiulle(A) is distinguishable from 
the present one on facts. No cotisolidation'cau be made 
of two distinct proceedings in the Court below, when 
different witnesses were e.xainined and cross-examined 
in the two cases without any suggestion of consolida- 
tion. A consolidation would not be a consolidation 
of suits but of different proceedings. Tliere is no , 
provision for consolidation at tlie ai)peJlate stage. It 
is true there is express provision for consolidation in 
Older XLV of the Code. But theie is no provision 
anywhere else, and the implication would go ag«ain.st 
my learned friend. Even Order XLV would not 
authorize con.solidatiou of distinct suits not tried as 
analogous in the Court of first instance. 

If the plaintiffs withdmw now, their suit would be 
barred to some extent. 

I wmiild further resist withdiawal on the authority 
of Kharda Co, Ltd. v. Durga Gharan Chandra (5) and 
Mabulla Sardar v. Rani Hemang ini Dehi (6). 

Fletcher J. This application for amendment of 
the plaint is, in iny opinion, too late. No application 
was made to the Oourt of first instance nor lias it been 

(1) (1873)20 W. R. 163. (4) (1912) 16 C. L. J. 591. 

(2) (1885) I. L. R. 8 AH. 82. (5) (1909) 11 C. L. J. 45. 

(3) (189i)I.L.R.l9 Calc. 489. (6) (1910) 11 C. L. J. 512. 
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made until uftor the opening of the appeals before us. 
I think ^Ye ought not to assent to the amendment 
prayed for when the learned Senior Government 
Pleader tells us quite frankly that, if the amendment 
is now permitted it will, in fact,dcprive the defendants 
of the right that the law has given them, namely, to 
state or allege that the claim is now bari’ed by limit- 
ation. By the proposed amendment we would take 
away from the defendants, if we grant it. a right that 
they would have if the plaintiffs proceed- again.st them 
Ity waj’ of original suit. 

Then the other part of the application is that we 
should consolidate the two appeals. The cases were 
not consolidated iji tlic Court of first instance. The 
evidence lias boon taken .separately and different 
witnesses have been called and cross-examined. The 
,Code contains no provisions for con^solidating pro- 
coodlngs in India. ‘Wliother or not the Court lias 
jurisdiction to consolidate the proceedings, I imagine 
that it would only do so where the consolidation is 
asked for befoie the trial of the suits begins and 
where the evidenco given in the two cases is common 
ill both of them. I do not know any instance wlierc 
the appeals have been consolidated so .ns to ti-eat the 
evidence in one case as ovidenee in the other when the 
trial proceeded separ.itely ill the Couii of first in.sliinct*. 
In many cases in India it Impisms that tlic evidenco is 
given boforo diircrcnt .Tndges in tiie Court of first 
iiisiaiice As a matter of fact, in the prc'^cnt ca-so, the 
.ludge who deeiilcil tlie suit which forms the siiiijeot 
matter of Apj»eal No. 1-17 of 1911 is a different Judge 
from tlio Judge wlio <lectde<l the suit which forms the 
subject inattei of Ajiiieal No, 20S of 1913. To con‘>oli- 
date the two cases that have been trierl by difrerent 
Juiiges in that manner Is a proce<**liiig which I liave 
never lu'.nx! of before. It will »!*<) l>o notice*! in this 
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1915 . case tliut tlie second suit” now under appeal, that is, 
Jak\k»an which forms the subject ’matter of appeal 

KisiiouE 208 'of 1013, was not instituted until after the 

• former suit had been finally determined by the Conrt 

Sjun q[ instance. If the plaintiffs intended to proceed 
lU’M. hy way of amendment or otherwise, they ought to 
, T liave inade the application to the Court of first instance 
before the institntion of the second suit. 1 see no 
reason which would lead us to absent to the present 
application. The application seems to me to be 
altogether a novel one. I think, Lherefoic, that 
the preseilt application should be dismissed with 
costs. ^ • • ■ ■ • 

. Teunon J. I agree. 

s. M. . , Application ^'efnsed. 


CIVIL RULE. 


pefore SUarfuddm ami Rtchanhoft, JJ. 


1915 SUKBNDRA NARAYAN SINGH 

■Aprils. ■ ^ . V. • 

LACHMI KOER.* 

Depo$U *« Caurl^Tadymtnt-thblfir — Tramferte of the jad^menl deltor — 
l}eii</al Tenancy Act of /8S5). s I H — Sa?e, setting aside of. 

An appli(ation'»inder s. 174 of the Bengal Tenancy Act Can bo made 
by the jiidginent-debtor alone and bj* no other person. 

Ranjit Kumar Ghosh v.Jogeadra Nath Ray (l) referred to. 


"Civil Rules Nos. 58 and 59 df 1915, n^ain.t the order of Sheikh 
Rnluinan, Munaif of Katihar, datc<l O^t. 22, 1914. 

(I) (1912) 16 C. L. J. 54G. 
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Kule obtained by ’ Snrendm Naruj’an Stngli, tlic 
decrce-liokler (petitioner). • • •• j 

Shortly stated the fact'4 are these. The petitioner 
obtained a decree for arrears 'of *reiit. In execution of 
that decree the tenant’s bolding was sold and the 
petitioner purchased that holding. The holding, 
accoiding to loc<il usage and custom, was non-trans- 
ferable. ’ A transferee- by purchase of the part of the 
iion-transfei-ahlcr 'holding deposited the decretal 
amount, and the sale was set aside. Ag.iinst this order 
the petitioner moved the High Court and obtainotl 
this"Rulo. 

Dr. Bwarka Nath MUra {v:\i\i him Balu liishiH’ 
(Ira NattiSarkar), fortlic {)etltioner, submitted that tlie 
sale could not bo set aside. Tlic deposit was not made 
by the jutlgmcnt-debtor as contemplated by s. 174 of 
the IBongal Tenancy Act. 0. XXI, r. of the Civil 
Procedure Code la'is no application whatever: Rcim 
Nattc Maibj ‘Uttdra Mahanli (1), Ranjit Kumar 
Ohosh Joyemlra Nath Rnyii). 

SilARFUDDiK AXD UicIlAnosox .1.1. This Rule was 
issued.on the opposite pally to show cause wliy the 
Ollier of the Munsif, dated the 22iul Octt>ljer 15)11, 
should not be set a^ide on the grouiul that the opjio- 
sito party was not tlie “ jutlgiucnt-dobtoi ” witluii the 
meaning of s 17 1 of the Tenancy Act. 

It appe.trs that (h<' petitioner obt.iincd .( (iec/ce 
jjgainst an oecup.incy lyol for arrears of rent and in 
cxeculioji of llnil decree tlie liohUiig w.is .sold on the 
8th September 191 1 and was piirchasetl by the jK-ti- 
tinner. On the 22iul Oclol>er 1914, a dejxisU «if the 
decret.il svmount \vas made by thewifeof the Ininsferx'e 
of the tenant in question and. on that d ty, in consc- 
quemv of the depo-il thus made, the s.ile w:ls mU 
iiXisiai jsc. i. J. Hi. <s) (i«ns» icc. i.. :.H‘: 
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I9i5 aside by the Mnnsif of Katihar in the following terms’: 
sonESDRA “The judgment-debtor has deimsitcd the entire decretal 
amount and compensation within time. Let the sale 
v’ be set aside and the cime dismissed after full satts- 

Lachmi faction of claim.” 

Kobe. 

TIjc petitioner-obtained the present J?n]e on the 
ground that s. 17-1 of the Bengal Tenancy Acti 
under which- the deposit in question wa.s made, refers 
only to a deposit by the judgment-debtor himself, and 
hence the ti’ansfci’ec of the jndgment-debtor does not 
come under s. 174 of the Act. It was contended that 
tne deposit that was made b}’ him was no deposit 
by the judgment-debtor and that the sale therefoj’e 
sUoulcI not have been set aside. 

In Panjit Kumor Ghosh v. Jor/endra N'ath 
it was lield that an application under section 174 of 
^ the Bengal Tenancy Act can be made by the judgment- 
debtor alone and by no other person. 

We, therefore, make the Rule absolute, set aside the 
order of the Munsif and confirm tlie sale. 

This order will govern the other Rule No. 59 of 
1915. 

S. K. B. Pule absolute. 

(l) (1912) 10 0. L J 54C. 
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APPELLATE CIVIL. 


Before ilooltrye and Chapman JJ. 

NAGENDRA MOHAN ROY 
PYARI MOHAN SAHA.* 


1916 
April 28. 


Joint Ettaie— ‘Private partition — Encimbraace bi/ eo-tharer—Holding in 
iereralti/ — lenaney in common — Partition CotUelor, effect of — 

Etlalet i’arlilioH Aeti (Beng. Act I' of 189^),$.OD,an^l Ueng. Act 
VIII oj 1810, 1. 128 — PraeUee — Abandonment of 2>lainUff'i ca$t and 
wloption by him of defendant' t. 

Si'ctioii 99 of Uenj;. Act V of 1897 applies only where tlic hncli ore 
held joiRfly by the proprietors and not m eevefaUp in pursuance of n private 
airanfp'mcnt betiveen the parties 

Ilridoy Kath v. ifohohutnena (1) Atmanaddi AiMri v. A’afriii Chamtra 
Gope (2). Si/ed Alxlul Latif Amanaddi Patirari (3) followed. 

Joy Sankari Gupta v. Bharat Chandra Bardhan (4) distiDgmsIicd. 

Where n section of an Act (here, e 128 of Ueog. Act VIII of 1876) 
which ha* received a judicial construction {Hridov Hath ^ . Mohobutnetta 
(1)] i« re-enacted in the same wonN, such re-enactment [here, s 99 of 
llciig. Act V of 1897] mnsl U- treated an a leijislalue rocogiiUioti of 
that construction. 

JfanKll V. liegtna (6), Ex parte CampbtV (G) followed 
When on a partition b) the Collector, any land of an «iidi\ ideij joint 
estaU, which had bii'ii cncuiiil>ered by aiij to-ebarcr. is aliutteil lo aiiotlicr 
cn-aharer, the Utter takes ii free from tl»e encunil<raiice so creaUsl. 

/NjnrtiA >. Hamoodeen (7) follo«e<l. 

* .\ppial from \|<]>illati IVcri’C, No 3^41 of 1912, agaiiisi the decree 
Ilf Tarak Chandra m*. >iiUirdiriate Judge of lUcva, dairsi .\iig 31, 1912, 
rr\«Tiring the deerve of KaJer Nath Chowjhrr, Mun*if, Marnkgiiij. ilatesl 
j.ine 9, 1911. 

(1)(IK92)I.L ILJOCalc (4) (1^99) I. L. Ih 2G Calr. 431 

CJl (IVOfO II C. I. J. 95 (5)(1857 )hF_A n. 51. 73. 

(3) (I‘<i9) 15 C W N.42G.42* (C) (1^7o) L. 1: 5 CIl tn-- “dS, 

(7) (1673) U It. I 1. A. 10-*.. 
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1915 Tils' tloclsiou in Shrilh Ahmedootah v. Sfieilh As^tr(t/ llo^sein (1) 

\AfiESDRV wore IieM in ttrerallt/'] uhicli vraa followed in firidoy 

Mohan Hoy (2) is not,'^ns w assnincd in Jo// v. 

f. Bharat Chandra Batdhan (3), inconsiatcut with, and Iia<« not consequently 
Mohan overruled in effect hy the decision of the Judicial Committee in 

Saha. Dyjnalh v Tiamo(fleen (4) [where the l.inds were held in common 

tenancy]. 

B’tjnath y. liamaadteniAXVenlalarama v. E»vmaa{^'), Shaikh- Nnra 
V. Dailanlhanalh Hoy (6), Urojo iVflfA Saha v. Dinrsh Chandra Neoyi (7)^ 
Tarikanio v. lauar Chandtaifi), Joy Sanharl GujHa n. liharal Chandra 
Daidhan (3) distingiii-diol at ca-icH wiierc land uai held in common 
tenancy. , 

A plaintiff c.annot be allowed to abandon his own ca^e, adopt that of 
the defendant and claim relief on that footing 

Shiblristo Sircar v -iWiti IlaLeem Ramdoyal v. Jiinme/yov (10), 
ZJrtimwlimd v. Bhagieandas Ktiurilat (11) followed. 

Blit tlul does not prevent the defendant from contendin!? that even on 
tlie facts found the pUiiititrs claim (here, for ejectment] cannot be 
sustained. . « 

Second Appeal by Nageiidm Molmii Roy aiicl 
Mano Ranjan Ro}% the plaiiililfs. 

On the 80tli Murcli 1010 the idaintills brought n 
suit in tlieCourtof the Mutisif ut Munshigungo for a 
declaration ol their ti'tle to 'land and for ejeotinont 
of the defendants thei*efroni, alleging that the landR 
ill dlapute were incladed in a icvenue-payiug estate 
owned by themselves and by their co-.sbarers, Kara 
Kumar Roy and others, predecPssor.s of the added 
defendants Gear Chandra Goswrtmi and others ; and 
that the preflcDessors of Pyari Molian &dm and four 
others, the defendants Nos. 1 to 5, held them as a 
shikmi taluk under, these co-sharers to whose exclu- 
sive share these lands had been assigned by a private 

^ (1) tl870) 13 w‘. B. 447. (‘1) (1913) 21 C. L. J. .500. 

(2) (1892) 1. L. U 20 Calc 2»-5 (7)(!9101210 L. J. 599 

(3) (1899) I. L. H.26t*ale;434; ('=') (1^12) 21 C L -J. 603, 

(4) (1873)'L. II. 1 I. IOC. . (9) (1879) 1. L. U. 5 Calc. G02 

(,5) (1909) I. L. H 33iIaJ. 429. (10) (lftK7) 1. f. It.UC.ilc 791.793. 

(11) (1912)’l5 Bom. L. I!, 209. 
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partition long ago. In 1003 tlic.sc lands were allotted 

to the plaintilTs on a partition of tlie entire estate by NAfiKNi>RA 
the Collector of Daccaundorthc Ea,tiites Partition Act ;yMonAN Itoi 
bat they were iinablo to obtain hhas po.ssessiou there- I'iari 
of as the dofoiidants Nos. 1 to 5 (together with 
their tenants Haroiulra Nath Saha and Gajendra Lul 
S.iha, defendants Nos. C nad 7) act up their right to 
hold them ns their tenure. The plaintiffs’ plea w’as 
that the defendants’ shi/cmi taliik w'as opeintive, not 
upon tUe lands allotted to the plaintiffs by tlio 
Collector, hut upon those allottcil by liim to their 
giuntors, i.e., the co-shard's. The defendants’ case 
was that there had been no private p.srtition among 
the co-sharers, and that as their shiknii taluk was 
held under all the co-sharors, the plaintiff was not 
competent to avoid It. On the Uth June 1911 the 
Couit of first instance decided that the plaintiffs wore 
entitled to eject Cie defemiants from ]!th of thO’ lands 
allotted to thorn by the Collector (fhth thereof having 
been dorivoil hoiu tlio gnintoi's of the tenure) as ho 
found that there laid lioon a piivatc partition among 
the co-sliareis whereby each was in separate pos.ses- 
siou of distinct paiccjsof land, and that the tlcfond- 
ants’ tenure was ilot held mulor the entire body of 
co-slinrci-s. On appeal, the Subordhiufe Judge of Dacca 
by his jmlgmont dattnl .‘list August 1912 aflirmed t!ic''c 
lindings but dismissed the plaintiffs’ suit, hohltng that 
the p.irtiliou by the Collector <hd not affect their 
tenure as tlio (lof«‘itdiints were not and could not he 
p.irtios It) the p.irtition j»rocce<Ungs, and that the 
plaintiffs hatl taken the lands :Ulotted to them subject 
to the defendant's loiitm*. The plaintiffs thereupon 
preforri'd this seeond appeal to the Ilon’hle High 
Court. 

liiifnt Xatfi (with him J/r. 

6'. y. Sinhn and It<jbn Ih-bciuhti Xath Ihtychi), for 
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1915 the appellants. I submit that the lauds allotted to 
Nagendba plaintiffs at the partition by the Collector are not 
Mohan Rov subject to the tonui*o set nj) by the defendants. I rely 
pvARi on the decision in Joy Sankari Gupta v. Bharat 
^aha' Chandra Bardhan (I). On such a partition the 
encumbrance is tnuisferred to the lands allotted to the 
encumbrancer and section 99 of the Estates Partition 
Act applies. Although the lands may have been 
divided and are held in severalty an estate must be 
deemed to be lield in common tenanej' so long ns any 
incident thereof, c.//., the liability to, pay the Goverji- 
ment Revenue continues joint : Syed Ahdul Latif v. 
Amanuddi Patwari (2). The lands fell within the 
share of the heins of some of the grantors, whoso 
inteiest was acquired at a Rent Sale : see -section 5 of" 
the Estates Partition Act. This is not a partition by 
the Collector under section 5 or clause (a) of section 7. 
The finding is not supported by any evidence, and-is 
beyond the case made by either of the parties ; and the 
defendants should not he allowed to defeat the claim 
of the plaintiffs wlieii tlieir allegations have been 
found to he untrue on the facts. {Vide paragraph 4 of 
the plaint and paragraph 10 of the written statement.) 
Besides in section 99 of the new Act the words “ Putni 
or any other encumbrance " appears. 

Dr. Basil Behari Ghose (with him Babu Ramani. 
_Mohan Chattetyee), for the respondents. I appear for 
the tenure-holders. This second appeal is concluded 
by the finding of the Subordinate Judge that the 
' -estate was not held in common tenancy. The lease 

was granted several years ago and has not been pro- 
duced). On tbc plaintiff’s own case there was a 
previous private division of the lands and therefore 
this case does not fall under section 99 of Beng. Act V 
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of 1897. The law is summed np in the judgment 
ill Hridoy Nath v. Mohohiiinessa{\) regarding section 
7 and partition by Collector after a private partition. 
Section 128 of tlio old Act, Bcng, Act VIII of 1876 
is similar to section 99 of the present Estates Partition 
Act. 

- f Bnhn Divnrkanath ChakravarU. Except that 
the woi-d “ encumbrance ” was not there.] 

Tenants, whatever their position, cannot bo parties 
to a partition suit. Then how can a tenant be affected 
b3' anything done by his landloitls among themselves 
in his absence? By no possible means can a-title 
that is good orginally for a tenant be got rid of by the 
act of third parties co*shai*ers) or anj’one else. 
Tlio Logislaturc In tlie new Act has followed the dis- 
tinction lietweon estates held in common tenancy and 
estates in which there has been a private division. 
The case of •S'j/cd AMnf La/i/ v. AMiminddf Pattvari 
(2) lays down tlie same proposition Sections 7, 76. 
and 79 of the Estates Partition Act show that an 
estate iiold in common tenancy under section 99 with 
regard to Government has nothing to do witli the case 
of an cst.atc where there has iiccn no division. [Seo 
issue No. 6 in the Jliinsifs judgment.] Therefore, on 
plaintiffs’ own case, tlicj* cannot succeed in tlio present 
suit ; and the defendant can contend, that on the facts 
found the claim for ejectment cannot lie sustained. 

[Cn.\rM\?f .T,] Section 6.S has (he words “ common 
toiianc\v.” The Act has liccii considerably ino<Hfic<i 
since the decision in llridot/ Nath x.Muhobatncssa (1). 
Isn’t it a pun' hurplns.igo in section 99?] 

In Act V of 1897 lhcrearesi»ecialprovisionsprovid- 
imI for the case of previous division- It may Ik* that 
all the co-sharcr.s joined together and did not object. 

1. I« i: 2aC»lc-SS5. (2) (1911) ISC. W. .V. 4M. 
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the appellants. I submit that the lands allotted to 

iJAnENDBA plaintiffs at the partition by the Collector are not 
Mohas Hoy subject to the tenui-e set np by the defendants. I rely 
PYAni on tlie decision in Joy Sankari Gupta v. Bharat 

^Skul Chandra Bardhan (1). On such a partition tiie 

encumbrance is ti-ansfern-d to the lands allotted to the 
encumbrancer and section 99 of the Estates Partition 
Act ajiplies. Although the lands may liave been 
divided and are held in severalty an estate must be 
deemed to he held in common tenancy .so long as any 
incident thereof, e./;., the liability to, pay the Govern- 
ment Revenxio continues joint : Syed Abdul Lntif v. 
Amamtddi Pativari (2). The lands fell within the 
shaie of the heirs of some of the grantor.s, wliose 
iutoiest was acquiretl at a Rent Sale : see .section 5 of* 
the Estates Partition Act. This is not a partition by 
the Collector under section 5 or clause (a) of section 7. 
The finding is not supported by any evidence, and-is 
beyond tlie case made by either of the parties ; and the 
defendants should not be allowed to defeat the claim 
of the plaintiffs when tlieir allegations have been 
found to be untrue on the facts. (Vt’de paragraph I of 
the plaint and pai-agnipli 10 of the written statement.) 
Besides in. section 99 of the new Act the words “ Putni 
or any other encumbrance’' appears. 

Dr. Bash Behari Ghose (with him Babu Bamani. 
Mohan Chatterjee'), for the respondents. I appear for 
the tenure-holders. This second appeal is concluded 
by tlie finding o! the Subordinate Judge that the 
' estate was not held in common tenancy. The lease 

was granted several years ago and has not been iiro- 
ducedp On tbe plaintiff’s own case there was a 
previous private division of the lands and therefore 
this case does not fall under .section 99 of Beng. Act V 


(O (1893) I. L. U. 26 Calc. 434. 


(2) (1911) 15 C, W. N 426. 
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of 1807. The law i.s 5;u)nroGd ui> in the jnrtgment 

ill HHdoy Nath v. regarding seciiou kaozsdha 

7 ami partition by Collector after a private partition. 

Section 128 of the old Act.vi’., Beng. Act VIII of 1870 Pubi 
is similar to section 99 of the prcftont Estates Partition 
Act. 

^ \UahH DwarTcanath Chakravarti. Excexit that 
the woixl “encumbrance'* wsjs not there.] 

'lenants, whatever their position, cannot bo partie.s 
to a partition suit. Then how c;in a tenant be a/Tected 
b}’ anything done by his landlorrls among themselves 
in his absence? By no possible means can a. title 
tijat is good orginally for a tenant be got rid o! by tl\c 
act of tldrd parties (vis.^ oo-shai'erai or anyone else. 

The Legi.slatuio in the new Act baa followed the dis- 
tinction between estates held in common tenancy and 
estates in which tiicre has been a priv.xtc division. 

^\\G Qw'io oiSyed Abdul Latifv. AnutniaMi 
tS) lays down the same proposition. Sections 7, 70, 
and 7!) of the Estates Partition Act show that vxn 
estate hold iti common lonanev under section 09 witli 
regard to Govcrninetit has nothing to do with tlio case 
of an estate wliero theio has been no division. [See 
issue No. 0 in the Jlunsif’s jndgnicut.] Theioforc, on 
jiIaintilTs’ own case, tlicy cannot succeed in the iircscut 
.suit ; and the defendant can contend, that on the facts 
found the claim for ejectment cannot bo sustained. 

[CllAP.M.VK .1.] Section 03 lias the word.s “ common 
tenancy.” Tlie Act has liecn considerably inoillded 
since the decision in Flridoy Nath M^diohutnessa (1). 

Isn’t it a putv MirplUMgc in foctiouOO?] 

In Act V of 1S07 then*ait»s|>ecialprovisionsproYid- 
tsl for the c-ise of pri’vioiis division. It may be liiat 
all the co-sharers joiuctl togt‘tlier and <lid not object. 


1. 1- U. 20LMC.2S5, 


(S)(I?11)15C. W.,V. 



108 


INDIAN LAW REPORTS. [VOL. XLIII. 


1915 

NAOEHOnA. 
MonAN Roy 

V, 

Ryari 

Mohan 

Saha. 


simply to deteafc the rights of the temire-lioldors. 
Here the lands are held in sev.eralty. 

[Mookerjee J. Assume that section 99 has been 
improjieiij’ applied. Can plaintifi succeed on general 
principles of cquitj' ?] 

I submit he cannot, as it is a settled proposition 
of law that express provUions of statute cannot he 
extended to other class of cases b^' general principles. 
When the Legislature amended the Act VIII of *1870 
they had tlie decision in Hridoy ^ath v. MoliobxiU 
?icsaa(l) before them, and the fact they did not change 
the wording of section 99 of Act V of 1897 shows 
that section 128 of the old Act had been correctly 
construed by these decisions. It would be the very 
reverse of ccpiity if the tenant is' to bo' told tluif 
because the Collector has directed a co-sharer to taUe 
his lauds, that the lands demised to him are gone. 

Babu DCuarkanath ChakroLvarli, in reply. There 
has never been any admission on my part such as 
would bar a partition as stated in section 7. Unle.ss 
it can bo shown that a complete previous partition 
with all the x>aHicalars stated in section 7 has heoii 
etfected, the Collector cannot bo prevented from 
proceeding under section 5; and in that case the 
partition shall be dealt with as of hinds in common 
tenancy. 

[MookerjeE J. Why was Issue No G raised' as to 
a previous private partition ?] ' 

It was limited to the question whether any specific 
lanil was in the possession of one co-sharer so as to 
bind him. If that position is correct, then the case 
of Joy Rankari Gupta v. Bharat 'Chandra Bardhan 
(2) is in point. .Here Sir Francis Maclean, 0. .7., 
applied tlic geneiYil principle' of equity following the 


( 1 ) U892)J.l..;B.20CaIc.285. 


(2) (1899) I. L. B: 2C Calc. '434. 


VOL. XLIII.] CALCUTTA SERIES. 


109 


decision of the Judicial Committee of the Privy 
Council in Byjnath v. Ramoodeen fl). 

[MookebjEE J. How Inig an equivalent to the 
tenant’s land'to be got elsewhere?] 

In the Privy Council case Sir William Markby 
was carried away by one side of tlie case and over- 
looked the fact that the tenant took a risky title, Ids- 
title being subject to the Statute of Partition. In 
all these cases the judgment does not look into the 
rights of other innocent co-sharers. A more building 
of’ dwelling houses does not take the case out of the 
provisions of section 7. It is nobody’s case that 
the partition by the Collector was under section 76. 
It the tenant does not get the same specific plot of 
land it is bocavise he took the risk ol not gelling 
that plot of land 11 liis lessor did not get it oji 
partition. Joy Sankari Gupta v. Ifhorat Chandra 
/?«rd/inn(2) is in my favour and if Hridoy Nath v. 
Mohobutne'>8a ^^3) is not, tboic is a dear, conllict 6f 
decisions, necessitating a lofoiencc to Full Bench. 

Cur. adv. vutt, 

MookebJKE and Ciiap.man .TJ. This is an appeal 
by the plaintiffs in a suit for (Kclanition of title to 
laixl and for ejectment of (he defeinhmts therefrom. 

' The case for the plaintiffs is that the flisj)utetl l.tnds 
were inclmlod in a ivvoniie paying estate owned by 
themselves ami by their co-shurcTs ami that the de- 
fendants held lliem .'is a leiiuro under the co-sh.irers 
to wlioso exclusive sliaiv lliey had l»een assigned by 
private partition. Theie.ifler. on a partition of the 
enttiv estate by the Collector tinder the Estates P.trti- 
tion Act. tlieso lands wore alloltetl to the plaintiff.«, hut 
they weiv unable to obtain poss»*<!',ion tlien'of, ns the 
defendants set np their Hglit t<» hohl ilieni their 
ni 1 A. iiv. (i) L It efieg.-. 

(S) (IP?-2)1.1. iLSaCfcl. 

I* 
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1915 tenure. The accortlliigly iiistitiUed this suit 

Naoes-pra establish their title ami to eject the defendants on 
MohavUoy the ground that their temii-e was oparative, not upon 
I’YABi the lands assigned to tlio plaintiffs, but upon those 
assigned to tiieir grantors. The defendants denied the- 
truth of the allegation of a jirlor private partition 
amongst the proprietoi-s, and asserted that as their 
tenure was held under all the co-sharers, the plaintiffs 
were ilot competent to avoid it. On tliese pleadings, 
the issue was raise<l whether there was a private 
settlement among the pioprletors as regards the pos- 
session of the lands of the original estate as stated in 
the idainL. The trial Court found on the evidence that 
there was a private settlement timong the co-slmrers 
of the estate whereby each of them came to bo in 
separate possession of distinct parcels of land. The 
Court also found tliut the tenure was held, not under 
the entire body of co-sharers but under some of them 
. only, and that of the share owned by the plaintiffs 
one* twelfth had been derived from the grantors of the 
tenure. The Court thereupon held that the idaintiffs 
were entitled to eject the defendants from the remain- 
ing^share of the lands. On ax>peal by the defendants, 
the Subordinate .Tndge affirmed the findings of the first 
Court that there was a i>rivute division of the lands to 
which all the joint i)roprietors had agreed and upon 
which they had all acted. .In this viow the Saboixli- 
nate Judge held that the partition by the Collector 
had not affected tlie tenure, as the defendants were 
not and could not be parties to tho-partition proceed- 
ings' and' that the plaintiffs had taken the lands 
. allotted to them subject to the tenure held by the 

defe'hdants. The plaintiffs have appealed to this 
Court agtiinst the decree of dismissal made by the 
Subordinate Judge, and have contended tliat under 
' section yO of the Beng. Act V of 1897 the lands in their 
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hiui«ls iire not subject to the tenure set uj) by the 
(lefeiitlaiits. In support ot this view, reliance luis 
be^en placed upon the decision in Joy Sanhari Gupta 
V. Bharat Chandra Bardhan (1). 

Section 09 of the Estates Partition Act is in these 
terms : “ if any proprietor of an estate held in coininon 
tenancy and brought under partition in acconhinec 
with this Act. iias given his share or a portion tliercof 
in patni or other tenure or on Icsisc or Inis created 
any other encumbrance thereon, such temne, lease' 
or eiicumbniiicG shall hold good as icg.irds the lands 
finally allotted to the share of such xno])rietor and 
only as to such lands.” It is licnco essential, to 
make the section applicable, that the estate should 
bo held in common teimncy. On bohaif of the ai)- 
pelhints, it has been conlonded that an cUate must 
bo dccmotl held in common tenancy so long as any 
incident thereof, for e.vample. the liability to pay 
Government 'Revenue, comimics joint, although the 
lands may have been divided and aiv hchl in sevoi'- 
alty. Tills contention »s opjiosod to t>io decision in 
Ahdul Latif Atnanuddi (2); there it was hold 
that the wonls “estate held in common tenancy” 
are used in contradistinction to an estate hehl in 
sover.dty among tiie projn thciiHtdvcs by piivate 
air.ingemenl. as is cicni fiom liic cxamin.mon of 
sectioiis__,'». 7. (l.'h 7<i .10*1 79 of ihe Esian-s P.nijtion 
Act. This d<'cj>.ion ht i'<»r»f»»rii»i*y witji the earlier 
ca^'O of Ilrirfu^ Vut/i v which intcr- 

pirled the cnru"'|ioiiding wclioii of .in c.irlier statute 
(section l2Sof Act Vlll nf is'd BC Anc.x.iinination 
of tin* di'i’ision in Uruhiy Sath v (^t 

shows ag-.iin tli.it the view then* t.ikeii w.is jo acconl 
With a long line of antlioiitic'* liecnbsl lunicr tin* 
(uuev.Mi L n ni. i:;)(t:'ti>i.,i n \ a.. 

I L i: 
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corresponding provisionR of Regulation XIX of 1814 : 
Ahmedoollah w Ashraf Hossain (1). Ohhoy Charan v. 
Hart Nath (2), Juggcsur v. Bissessnr (3). The posi- 
tion. therefore, is that under the Estates Partition Act. 
1876, this Court, on an elaborate review of the jirevions 
state of the law, came to the conclusion, in Hridoy 
Nath V. Motiohainessa (4) tliat tlio principle embodied 
in section 128 was applicable only where the lauds of 
the estate weie not held in severalty. The legislature 
in 1897 proceeded, piesiunably witn full knowledge . 
of the judicial interpretation of section 128, to repro- 
duce itjLprovision without an\- variation as section 99 
of Act V of 1897. The inference seems irresistible 
that the judicial interpretation of section 128, to - 
which we have referred, correctly represented the 
intention of the Legislature; for it is a well settled 
principle of construction that the Legislature is 
presumed to know, not only the general principles 
of law but the construction which the courts have 
put upon particular Statutes. In the woitls of Lord 
Campbell CJ. in Mansell v. Queen (5) and James 
L..I. in Ex parte Campbill (6h where a section'of an 
Act, which has received a judicial construction, is 
re-enacted in the same words, such re-enactment 
must be treated as a legislative recognition of that 
construction.” The inference is therefore perfectly 
legitimate that the Legislature has, in the ne\y Act of 
1897, adopted the settled judicial construction which 
is thereby sanctioned and intended to be continued 
in force: Jogendra Chandra Boyv. SUyjam Das(l). 

We hold accordingly, on the authority of the decision 
in Hridoy Nath v . MohobiUnessa (\) which has been 

(O (1870) 13 W. R. 447. (4) (1892) I. L. R. 20 Calc. 2^5, 

■'>) (1881) I.L. R. scale. 72. (5) (I857j 8 E. A B. 54, 73. 

(3) (1882) 12 C. L. U. 2SI. (G) (1870) L. R. 5 Ch. App 703 

(7) (1909) I. L. R. 3G Calc. 543, 546 
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acceptc’d as good law applic.'ible to Act V of lcSf)7 in 
Aimanaddi v. Xabin Chandra (1) and Ahchil Lalif v. naqmdua 
Amanudfli (2p that section 09 applies only whore 
the lands are held jointly by the proprielois and 
not in severalty in pursuance of a private arrange- 
ment between the parties. Tins view is not opposed 
to the decision in Jot/ Sonhari v. Bharat Chandra (3), 
where the hindH were held, not in severalty hiU in 
cotJilnoji tenancy. In these circumstances it was 
ruled, oil the authority of the decision of the Judi- 
cial Cominitti-r} in Bt/jnath v. Ramoodecn (4) that 
when on partition by tlie Collector, any land of an un- 
divided joint estate wliich had hecn encumbered by 
any co-siiaror was allotted to any other co-sharer, the 
• latter took it fix'o from the encumbrance so created. 

I3ut wo may observe that the ilccision in Ahmed' 
cotah V. Ashri)/ Tfossain wliich was followed in 
ffriiio}/ NaCi v. Moltobatne^isit (C|. i.s not, ns is as- 
sumed in Jo// Sankari Gupta v. Bharat Chandra 
Rardhui |.3i, inenns/.stent with .uid h.i.s not conso- 
qnently been ovcr-nilcd in effect by the decision of 
the Judicliil Committee in ISyjunth v. Uamoodeen (4). 

As o.xplaiiied in Hridoy XatU .\fohohutumssa tdy-' 

[which was not brought to (he notice of the Court in 
xTop Sanhari v. Bharat Ct/andra (3)] the lands in 
Ai/nxedooUah v Ashruf (o) wcic held in bcvcniity. 
while tljc lands in B/ijuatU v. It-tmtuidveu {ti wore 
held in common tfuaiicy. This distinctron cxplaiiiR 
the c.ises of \'r/ihat(trai>ia v Bsumsa (T). S/rtikh 
Xura V. Ba:K'Uiilh i Xath Bot /{}> . Bmjo Xath Saha v. 

/>irir.''h Chandra .\V 0 . 7 i db, TVii-ini Kantu v. Jsuxir 
Chixndra (lb) whi-re the deci'smn in Joy Stnf.ari v. 
(i){iws)iic L J (C)(j^w»i L u 

(.') (1?]1) li C. U 4-JC 42- L i: 33 11*1 4JS 

(.1) ubi'y) 1 n u 2Ct*K\4S4 (‘•»a9tS)jii L i 

(b(i»:3)i. Ill 1 A xof. tJ'Xisunsj I l j 
iruibii.-) J3 w n 44T (io)4is>j2)2j c.i.. re 


.MoiiAff itor 

F. 
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1015 BJiavjt Cftaudra (1) was followed. In the case before 
N'AnEsimA US, the CoiiWs hclow have coiiciirrontlv lield that the 
.MnHAN lloY lands were, under private ai’rangemeuf, held in sever- 
pYARi alty and not in tenancy in common ; conseqticntlj’ sec- 
'saha'^ tion 99, Act V o£ 1897, lia.s no application. The infer- 
ence follows that the plaintiff's Inive taken the disput- 
ed lands subject to the tenure of the defendant and 
are not entitled to eject them. 

' It has been finally argued that the defendants 
f should not be allowed to defeat the claim of the 
plaintiffs when it has been found that theij- allegation 
is untrne on the facts. In onr opinion there is no 
force in this contention. No doubt, as was laid down 
in tbe cases of Shihkristo v. Abdool (2), Uamdoyal 
V. Junmenjoy (3) and Balmnkimd v. Bhaywandas 
(4', a plaintiff cannot be allowed to abajulon his own 
case, adopt that of the defendant and claim iclief on 
that footing. Here, however, what hjis luippened is 
that each party failed to i-calise tlie legal effect of tlie 
facts alleged by him ; the i>artie.s went to trial on the 
substantial issue in the case, namely, whether or 
not there had been a private partition of the lands 
prior to the i>artitlon by the lovenue authorities smd 
wbether tbe tenure of the defendants was cjcated by 
the entire body of landlords or by some alone of the 
sharehoUleis in respect of specific lands allotted to 
(hem. This question has been answered agjiinst the 
defendants and in favour of the plaintiffs, but that 
does not prevent the defendants fjora contending tliat 
•* _even on the facts found the claim for ejectment cannot 

be sustained. 

Tlie result is that the decree of the Subordinate 
.Tndge is aflirmed and this api>eal dismissed with costs. 

G. s. Ajjpeal dismissed. 

(1) (ISO'l) I h. n.26Cttlc. 4.HJ.. (3)(i887) I. I,. H. 14 Calc. 791, 7W. 

(21(1879) I. L. II. 5 Calc. COi. (4)(1912) 15 Bom. 1. K, 209 
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CIVIL RULE. 


De/ore }TooJcerjfe and Richardinn JJ. 

LBDU COACHMAN 

V, 

HIHALAL BOSE.' 

Contrad — Traffiehing in ojteet — Ofiieial eorrnpUon —Con tract for return 
of money jtaSd to .Va;<r tn teeart appointment at peon — Sutt to en/urff 
»Ht\ eonlraet, oj— Public policy-— Contract Act J.Y 

of lSr2)tf.S.'i, OS. 

Ttie Kilo of A rccornincnclAtion, tiomlnAtlon or innucricc in f'r'<<*urin(; 
0 public office Ik nie;;al atiJ void, for traflJckiiiff In o/Hcc^ «ouM I'neiiuliJ^ 
lend lo official corruption and the Court uill not a«si\t o party who lirt« 
entered {iito a contract tainted l>y moral turpitude. l>otli ruleH lieinf; 
jiurtJfepr eriminh, in pari delitlo. 

Tapptndtn \ . Randall (1) followed. 

A KuU to enforce a contract for then-turn of rionej pd«l to a .Vattr 
to foctire an appointment aa a Pixtrict Court peon for the pUuitdTa aon 
M not iiiiiiitainalile 

Bill .rijli V. .Yaanrt yayar (2) rcf« rre.1 to 
I'iehalnll'/ \ Xaravanoppa (3), di>cu*ecd and di'tuiKUK'iid 
Such an a|rr*eni'’iit ia >«ud of- toitie. it" ohp'ct Uon;; oppitwil to puldic 
policj «itliin till* fue.nims of in-ction 21 of tin* Indian Contract Act 
« Iiilo w I imn tin rrof applie. to »n acr" no-ot tnl>iei2>irntly (i) fuuu'I to 
l»' lo'nl.fii) «>r ma h' toid In mjiorvenin;; cin'Oiii'taoc*. 

Jialtfii Hat \ Sadn p.i* (4) and tinW.rhttn<i \ Fnl Rat (i) coii>id.-rr"l 
inapphcaldi-. 

Hni.r. (ibl.iiiK'il hy Cn.ichiiiaii, tin* /ilairitifl’. 

Small Caitu* Cdiirt sml for n*t«ru of »UMJt*y 

•Ci.il i:u1' .Vo. Ilfll rf I2ll,aj*iii.t tfw d«t.i.>n,r Virotr fUn>>» 
Cuhr, Small Oau.e Court JuJiTc. |ttri.4l, dated de2« 2^ 1214. 

(1) (IKU) 2 IK« A f. iff (31 tfCll 2 Wat. » C It 213 

5 i: ih fc.i (0 (iM’d 1 C t, d 21:1 

(?) I 1_ 1 :. in iioia. i:.*. ( 1 ) I. L. C 33 IVta. uj. 


tOlh 
April 28. 
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to secure a public appointment disposed of by the 
Lei,u Miuisif of Barisal on 25th July 1914 by the following / 
CoACKjiAK judgment ; 

HinAl.Ai, " Defendant the Nazir of the Dutrict Court. PlamtifI alleged tliat 
Bose. tliero waa a “ Contract *’ between the parties whereby plaintiff promised to 
pay lls IhO to tlie defendant anildefeniladt protiiiscd to give a permanent 
pconsliip to plaintiff's son in consideration tliereof and if unsuccessful to 
reatore the money. Plaintiff alleged to Jiave paid Its. 100 to defendant and 
wanted to recover the sum in tiiis suit because defendant failed to keep.hia 
promise. The point is whether the suit is maintainable? Plaintiff relied 
on Sections 58 and 66 of the Contract Act and also cited 5rira«^acAor«ar v, 
Ttamasami Ayyangar (1), Jtam Chaiul Sen V. Audailo Sen (2) and Juggencar 
V Panchcoieree (3). Sections 58 and 56 cannot pos>ihly apply to the facts 
of this case and the facts of Srtrangaehartar v liamaiamt (1) afe also 
quite different. Ram CkandSeny Audaito SeniXi^Juggeeicarr. Panchcoieree 
(3) are rather against plaintiiTa contention. Defendant cited Amjadnttia 
liibi y. Rahtm Raks Shtkdar (4) and aKo Ran Pratap Ra* r. Ram Phal 
7'eii(5). Tiiere is liardly any room for doubt on this point. I find that 
the contract was void and the suit is not Tseintainable. 

Order— ‘Suit duniissed with costs." 

The pliniiitill thereapou moved tlie High Court 
under s. 2h of tlie Provincial Small Cause Courts Act. 
and obtained this rule calling upon the defendant to 
show cause why the aforesaid order .should not be set 
aside. 

Maulin A. K. Fazlal 3aq, for the petitiojicr. 

Bahu Mahendra Nath Roy, Bobu Manmatha 
Nath Roy ami Babu Suresh Chandra Bose, for the ' 
opposite party. 

, Car. adv. vuU. 

• Mookebjee and Richardson JJ. Wg are invited 

in tins Rule to set aside a decree of dismissal in a 
suit for recovery of money on the basis of a contract. 
Tiiodefendiiut istheNazirof the Court of tUe District 

(1) (1894) I. h. n 18 Mad 189. (3) (1870) 14 W. n. 164. 

(2) (1884) I. L. n. 10 Calc. 1054. (4) (1914) 18 0. W. N. o«ii n. 

(6) (1912) 18 Iml C«9. 9. 
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Jadfre of Barlsal. Tlie case for the plaintiff is that t9i5 
there was a contract between him and the defendant 
that if the latter provided his son with the-post of a Coachuav 
permanent peon within two years, the idaintiff would hiraul 
f'ive the defendant Rs. l.aO, and that if the defendant 
failed to secure the appointment, ho would return the 
money paid by the plaintiff. The plaintiff asserts 
that in accordance with the terms of the contract, he 
has from time to time paid the defendant sevtMul sums 
aggrej'.itinp Rs. 100 and that the defendant has fiiiled 
to inovide his son with the appointment, thotif^h the 
two years have elapsed. The plaintiff consequently 
sues to recover the money. The tiefendant denied the 
truth of the allegations of the plaintiff and also 
pleaded that the suit was not maintainable as it was 
based on an illegal and void contnict. 'J’ho Court 
below has tint investigated the facts, but has dismissed 
the suit as not maintainable on the face of the allc> 
gations contained in the plaint. The question for 
determination is, whether the agreement was void, 
as its object was opposed to public policy within the 
meaning of section 23 of the Indian Contract Act. 

It is well settled that contracts which have, for 
their object, the innueiicing of appointments to 
public oflicos and the rC'trieting <if the iliseretinn 
vcstoil in jmblie ofiicers in ihe seleciion of persons 
to be apjioiMed. an* illeg-.d aiul voul The prin- 
ciple is that an officer, who has tlu* power of ajipoint- 
inent. sltonUl iii.iUe tlu* best appointment possible, 
and it IS contrary lo ]>i)btic policy ihat such olliccr 
W' depriv»sl of this iliscretionary power by a con- 
tract previously mado or an oliligition j>ri‘viously 
assnnu'il ; in other wonls. public policy hirlmls tint 
a public ollicc be in uIa* thi* 'subji*ci. of coiitnict-^. 
fi>r the eonlnry view would im*vii.i!)ly tend to 
nflicial corruption. IlIu-trition« of this doctrine will 
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lOl-') be found in c.ises of Ixiglj authority [O. Blackford 
V. Preston (I), Hartwell v. Hartwell (2), Thomson 
CoA<'iutvN V. Thomson (H), John Card v. William Hop'i ’(4), 
Hopkins \\ Prescott (5), The Queen v. Cbarretie (0), 
Bosk. Parson v. Thompson (7), Richardson v. Mellish (8), 
Gardner v. Grant (9)] wliicli all affirm tbe rale that the 
sale of a recommendation, nomination or influence in 
procuring a public office is illegal and void. The 
question has frequently come up for judicial consi- 
deration in the Courts of the United States, which 
h(iv 0 emphatically condemned contracts of this nature. 
Mr. Justice Field, in deliveringthe unanimous opinion 
of the Supreme Court of the United States in Provi- 
dence Town Co. V. Harris (10), observed as follows; 

• “These offices are trusts, lield solely for the public 
good and should be conferred from considerations 
of the ability, integrity, fldelity and fitness for the 
position of the appointee. No other considerations 
can properly be regarded by tbe appointing power. 
Wliatevor introduces other elements to control this 
power, must necessarily lower the character of the 
appointments, to the great detriment of the public. 
Agreements for compensation for procuring these 
appointments tend directly and necessarily to intro- 
duce such elements. The law,, therefore. 'from this 
tendencj' alone adjudges these agreements inconsis- 
tent with sound morals and public policy: Graij 
V. Hooke *(U). Other agreelnents of an analogous 
cluuMcter might b? mentioned, which the Courts, for ^ 

(1) (1793) 8 T. a. 69 ; 4 15. II. .*198. (7K17fO) I H. Bj. 32_* ; 

(2) (1799) 4 Ve<. 810. * 2 11.15. 773. 

(3) (1802) 7 Ve«. 470; 6 15. 15 151. (8) (1824) 2 BIur. 229 ; 

' (4)(1824)2 B. &C.66I. 27 R. H. 603. 

(.'0 (1847) 4 C. D. 578 ; (9) (IRR.'i) J3 S. & p. CGJ. 

72 11. 15. 647. (10) (1865) 2 Wallace 45. 

(6) (1819) 13 Q.U. 447. (ll) (1851) 4 N’. Y. 449. 
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the s.iine or similar roaHoiH, rt‘fnse to iiplmUI. If Is 
unnecessary to Ht-ite tliLMii pirlifularly ; it Is siiflii'ient i^Et-r 
to oI)serve genenilly, that nil apreeiiieiits for pecuniary CotnivAs 
considenUious to control tlie Imsiiicss operations f)! Kibalai. 
the Government, or llie rcfjnhir julinlnislratjon of 
justice, or the appointments to puhlic ollices, or the 
ordinary .course of lo;;islation, are void as against 
public policy, without reference to the question 
whether improper means are contemplated or iiscil 
ill their execution. The law looks to the general ten- 
dency of such agreemeuts; ami it closes the'door to 
temptation, by refusing them i-ecognition in any 
of the Courts of the country.” Equally explicit is 
thq condemnation of such coiitnicts by Mr. Justice 
Swayne v. Cortwnc (1) s “ frauds of the 

class to which tlie one liera disclosed belongs arc an 
unini.xed evil. WJiethcrfoi bidden by n statute or con- 
demned by public policy, the result is the same. No 
legal light can spring from such a source. They aie i 
the sappers ami miners of the public welfare and of 
free government as well. The latter depends for its 
vitality upon the virtue and good faith of those for 
whom it exists and of those by whom it is administer- 
ed; corruption is always the forerunner of despotism.” 

To the same effect are the decisions in MarshaU v* 

B. 4r 0. II. R. Company (2), Coppell v. Ball (3) and 
Trist V. Child (t). But it is needies.s to innltiply 
authorities on the subject of trafficking in offices, 
which will be found collected in Greenhood on Public 
Policy, pp. 338*,349. Our attention, however, has been 
drawn to the decision in PicImkiUty v. Narayanappa 
(5). There the defendant had agreed, in consideration 
of a sum of money leceived by him, to obtain a more 

(1) (lfe79) 101 U. S 108. (3) (1868) 7 Wallate 442. 

O) (1853) If, Ho«ard 314. (4) (1874) 21 Wallace 441 

(5) (1884) 2 Mad. ll.a R.2I.J 
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1915 favoniMble aHSOssmont upon certain villagen in respect 

Ledu of waste and cultivable lands, and in case of failure 
Coachman -to repay the amount received. In a suU to recover 
Hibvlal the amount paid to the defendant, Scotland, C.J. 

Bosk. Frere, J., held that the contract was not vitiated 

by illegality. The reason assigiied in support of this 
view was that there was nothing to show an under- 
standing between the parties that the defendant was 
to have recourse to corrupt or illegal means of any 
kind or that lie would use per.sonal influence which 
ho professed to possess with any public servant. 
The case was thus treated as one where the defen- 
dant undertook the task of preparing and present- 
ing before the Revenue authorities the case of the 
tenants and made his claim to remuneration contin- 
gent upon his success. Tbccaseisconseqnentlydis- 
■tinguishable, tiiough we are by no means convinced 
that the decision is based on sound principles. We 
affirm without hesitation the rulo'that any contract to 
appoint otie to a public office or involving tlie sale 
of a public olDce or .securing an office for the i>romisor 
or recommending him for such office is opposed to 
public policy and is con.sequently void. It is plain, 
therefore, tliat the contnict, which is the foundation 
of this suit, is based on an unlawful consideration, is 
opposed to public policy and is void. It follows' that, 
under such ccrcurastaiices, when the illegality of the . 
contract has been made to appear, the law will not 
extend its aid to either of the parties who will be 
left to abide the consequences of their own act. W6 ' 
are not unmindful that there are exceptions to the 
general rule that money paid or personal property 
transioiTcd in accordance witli the terms of an illegal 
contract cannot be recovered, notwithstanding the 
other party refuses to perform his part of the agree- 
ment. It is plain that altlioagh where money has 
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been luid under .'ll! nnlnwfnl aproeiiienl. but iioUiing 
else done in jierfornuineo of it, tlie money may be 
recovered back, yet this exception will not be allowed 
if the nprecMuettt is neinally criniinul nr imnionil; iintiLAi, 
where llu* contnict Ih iilepal l>cc:ni‘‘e contniry to 
liositivo l:iw or apilnst public imllcy, an action 
cannot be mainlahusl to enforce it directly nr to 
recover the value of services rendered under it or 
money paid ou it. Lonl Alvanley, CA., observed in ^ 
Toppenden v. RandttU(\) that wlici-c there !s moral 
turpitude in the cotxracl. the Court will not allow 
the party, who has advanced money on sucli a con- 
tract, to recover it back. In the case before ns, 
the substance of the matter Is that the plaintiff, if 
his allep.ation is true, offered a briljc to the defori- 
, dant to secure an appointment for his son, and made 
part payments which wcic accepted by the latter. 

TJic parties arc clearly in part delicto and the Oonrt 
* will not assist either of them. In Collins v. Blantcrn 
(2) whoic money had been paid for the pnrposo 
of stifling a prosecution for perjury, Wilraot, 0.,T.‘ 
said: “Whoever is a party to an unlawful contract, 

^ if he hath once paid the money stipulated to be paid 
in pursuance thereof, ho shall not have the help 
of the Court to fetch it back again. ” To the same 
effect is the observation of Kenyon, C. J. in Hoxvson v. 

Hancock (^) wliere money deposited upon an illegal 
wager had been paid over to the winner by the consent 
of the loser: “ there is no case to be found where, when 
money has been actually paid by one of two parties 
to the other upon an Illegal contract, both being 
participes criminis, an ^action has been maintained 
to recover it back again.”. The same principle is 


(l) (1801)2 Bos. & P. -107 ; 
s R. n. 662. 


(2) (1765)2 Wiliori 311. 
(5) (ISOO) 8 T U. 575. 
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illiistmted in Taylor v. Chester (1) where the con.si- 
(leration was immoral and, in Kearley v. Thomson 
(2) wJiere tlio defendants were in substance, bribed 
not to appear at the public examination of a bank- 
rupt [see also Harse v. Pearl L. A. Co.. (3)]. The 
principle has been apidied in this conntry in a case 
wliere the money hud been, paid to a married woman 
to enable her to obtain a divorce and marry the 
phuntifE : Bai VijU v. N^ansa Nagar (4), The cases 
mentioned at the B.ir related to marriage brokage 
contracts, whicii, ns is clear from the decision in 
Bakshi Das v. Nadu Das (h) and Giilab Chand v. 
Fill Bai (d), stand on a special footing of their own 
and have no analogy to the case before us. The 
principle that the Court will not assist a party who 
has entered into a contract tainted by moral turpitude, 
should be strictly applie I in the circumstances of the 
case now before the Court. If the Court were to assist 
the plaintiff to recover his money, bribery and corrup- 
tion would be encouraged; every person in the posi- 
tion of the plaintiff will be tempted to say, let me 
offer a bribe to get an appointment for my son, for I 
can do so with impunity and without risk or loss ; if , © 
he secures the appointment, the end is achieved, if 
he does not, I can sue to recover back my money. 

No Court of .Tustice will tolerate such a position. 

We may add that, in the course of argument, 
reiuince was to some extent placed on section 65 of 
the Indian Contract Act, but that section is of no 
real assistance to the i>Iaintiff, as it relates to tlie 
obligation of a person who has lecelved an advantage 
nn^ler an agreement which is discovered to be void 
or under a contract which becomes void. The case 

{-:) (1B69) L. II. 4 Q B 309. (4)(lB8o)I.L H. *0 Doi.i. 152. 

(2) (1890) 24 Q. B 1>. 742 (5) (1905) 1 C. L. J. 2Gl. 

(3) [1901] 1 K B. 558. (6) (1909) I L. U 33 Bom; 411. 
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In'foiv US is, howowr. nol nf an aKrcnucjjt 

“ tUscovcroil " to ho or “ hocmninK** voiii. Tho a>:ivo- j r,., 
ment is void on the fare of it. and i* was void oh initio. 
while (ho words of llie seelion «ui only he j>ptly applhsi Hiro u 
in such cases as (hat of an ajjrecineiit whicli is snh<e- 
qucntly found (<» ho void on amiunt of smue latent 
defect or of eircuinstances unknown at the tiate of tl)e 
ajjrcemeut or of an aj»nH*iiu*ni which is afterwards 
mido void Ity clreiunstanees which supervene. 

The result is that the decree of tlie Snaill Cati-i* 

Cohrt Jndpe is allirmtsl and this rule dlschar{;ed with 
eo^lH. We as'vevs the lioaviuR fee at «i»e ^old inohut. 

Wcdirect that a c<»py ofotir iiidgiucnt he forwartled 
tu tbj District .Tudge with inslrucllon to make a 
thoroiigli inquiry Into the allegations made hy the 
plaintifC agaiilst the defendant who is the Nasdr of 
the District Comt. The District Judge will report to 
this Court, us early as praclicahle, the result of his 
investigation. 


u. 8. 


lixilc discharged. 
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illustrated in Taylor v. Chester (1) wlic 
deration was imnionil and, in Kcarlcy 
(2) where the defciulaiits were in .subsuti 
not to appear at the public cxainiitalion (. 
rapt [see also Harse v. Pearl L. A. Co.. (•'. 
principle bus been applied in tliis country in 
where the money had been paid to a married \ 
to enable her to obtain a divorce and marry 
plaiiitifl : Bai ViJU v. Nansa Nagar (4). The e 
mentioned at the B.ir related to marriage brok, 
contmets, which, as is clear from the decision t 
Bakshi Das v. Nadu Das (5i and Gulab Charnl 
Fal Bai stand on a special footing of their own 
and have no analogy to the case before us. Tlie 
principle that the Court will not assist a party wln> 
has entered intoa contmeb tainted by moral turpitude, 
should b3 strictly appUc 1 in the circumstance.^ of the 
case now before the Court. If the Court were to assist 
the plaintiff to recover his money, bribery and corrup- 
tion would bo encouraged; every person in the posi- 
tion of the plaintiff will be tempted to say, let me 
offer a bribe to get an ai)poiiitment for my son, for I 
can do so wltli impunity and without risk or loss ; if . 
he secures the appointment, the end is achieved, if 
he does not, I can sue to recover back my money. 
No Court of .Tustice will tolerate such a position. 

We may add that, in the conr.se of argument, 
reliance was to some extent placed on section 65 of 
the Indian Contrjict Act, but that section is of no 
real assistance to the plaintiff, as it relates to the 
oblig.ition of a person who has received an advantage 
uiijlcr an agreement which is discovered to be void 
or under n contract which becomes void. The ca ‘!0 


f!) (18G9) L. n. 4 (J B. 309. 

(2) (1890) 24 y. B D. 742 

(3) [1904] 1 K. B.558. 


(4) (1885) I. L. 1!. '0 Bom. 152. 
CiXlOOS) 1 C. L. J. 2C1. 
(6)(1909)I L. It 33 Dorn. 411. 



voj.. Cv\ui:tta skimks, ji’.t 

l)L‘foJv tiM Is, linwoviT, iH>t of an aj;»TOiitoiil 

** (liscovcml ” to Ito or “ hccoinhiK** void. Tho !ij:tTO« | ,,, 
nieiit is void on tlio fiu’o «»f it. and i< was voldo^ iitifin. * 
while the wonls of the seetion ran only he aptly apjilnsl nipn »i 
in such cases us that of an aj;r«*emenl which is suIim*. 

(lucntly found to Ik' void on aceoiiiit of sonic latent 
defect or of circunisfunccs tinkiiowit at the <late of tin* 
aj'reeinont or «if an aj;n‘eiiicht which is afterwards 
made void hy circutnst.inees which siijKM'vene. 

The result is that the decree of the Small Cause 
Cohrt Jmlpo is anirmed and this rule ilischarf^cd with 
costs. We assess the licai-in/r fee at one ;:oJil mohnr. 

Wcdirect that a copy of our judKuicnt ho forwanletl 
to tU'3 District Judge with instruction to inalce n 
thorough inquiry into the allegations made hy tliu 
plaintifT ngaidst the defemhint who is the Xa/.ir of 
the District Court. • The District Judge will report to 
this Court, as c.irly as fir.icticablo, the result of his 
investigation. 


u. s. 


discharged. 
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BAKIR ALI 

V. 

_ HAFIZ NAZIR ALI.' 

Utteivtr — Snl« by Receiver — Civil I'roeedure Code {Act V if lOOS) 0. XL, 
T. 1 — Receiier. authority of to tell properly and execute the conveyance 
inc/u</i»^ *Aar« of infant defendant — Practice — Truttees Act (XT of 
tSeOat S, 20 and 32. 

lit ft pftrtitioii »uit ill wliich a (tccciver aatljonzed to sell properties, 
tliorc can Iks no dtniciiUy in directing liim to convey the properties Under 
0. XL, r. 1 cl (d) of the Code the Court may confer on a Hecuiver all such 
powers for the realisation of properties and tlie ezeeulioa of documents as 
the owner has T.ho Receiver may be tlicreforo, directed to execute n 
coii\ eyance including the share of au infant defendant. 

In all sales whether hy the Court «<r under the Court cr by direction 
of the Court out of Court, the purchaser is hound to satisfy hJniself of the 
value, quantity, and title of the thing sold, ju-it ns much as if he were 
purchasing the same uod«.r n private contract The sale certificate does 
not transfer the title ; it is evidence of the transfer 

jrinaloon-iesta Bibee v. 7irAatvo»iiie«*a Bihee (1), Oolam Uossein Catsim 
Arif V. Fatima 21e/inn (2) and Daitt v. Ingram (3) referred to. 

This was a suit for partition in ’wliich some of the 
parties were minors. By the cleereo in apxjeai dated 
the 11th May 1911, it was ordered, inter alio, that a 
KeQeiver should be appointed of certain properties, 
and the Receiver was directed to sell one of the 
l>ropoi ties hy private treaty or public auction, while 
liberty was given to tlic parties with one exception to 

• Original Civil Suit Xo. 2S8 of I £>08. 

(1)(1894) l.L. R.21 Calc.479. (2) (1910) ICC W. N. 394. 

(3) [1897] lCh. 477. 
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bid at till* auction. 'Flu* Ifecoivcr bad tin* projicrty 

\*abi‘\l as dirv'cti'd. and i>u the 2n'l May ir*13 a(*cojilcd 

till' oircr of tin* nlaiiitilT. Subscfiiientlv an anrccnuMit 

for k:uo was fXt*i'Utoil ajul n tlnifl convcyaticc was NjiihiAlj. 

propannl. I»ut as vnuio of tin' parllfs to the suit woi\> 

iuf.uits. iJu* qucsiion juost* as lo wJio slunjld ap]>rovt* 

and execute tiu* tvmvoyauce on tlicir behalf. 

On the applic.itiim of the idaiiittir. nu onlor was 
luaile liy Oliaudhuri .1. that the l{e#;istrar of the Court 
sliould appn>ve ami execute the eoiiveyatJco on behalf 
of the infant tiefendaut. Ihit when the onlei* eauie 
Ijcfore the ltej»is(nir for settlement, tbo question was 
raiNcd whether a eonveyance executtsl by him on 
behalf of tbo infatit defendant would uive a pwl title 
to the ptirohaser. I»t tboso cir<*«mst«nccs, a note wa.s 
pix'paivd by the Itepstniruml submlttcil toObaudbiu! 

J, who pissed the following; oixler. 

CllAUDiiCUi J. Foviucriy it was tho practice of 
this Court to ^jraul sale certillcatcs in ivspoct of 
sale** by Receivers under oixlors of tbo Court. In 
the case of Minatoonnessa liiOee v. Khaloouttcssa 
Bibff' (I), &do J. bold, after a can'fnl cnnsidenition 
of tho earlier cases, that u sale by tho Itecoiver was' 
a sale by tbo Court. In Gohtm Ilossetn Qassim AriJT 
V. Fatim't Begum (2), FIctelior J, disallowed an 
application for eoutlruiutioii of such n sale and for 
sale eortillcatc. drawing; a tllstinctioa between “sjiIds 
by tbo Court” ami “sales iimlor tbo Court.” Owin'; 
to tliis decision ^'loat dUlicalties liavo arisen and 
Sides efTected liy Kecoivors, or Commissioners of • 
Partition under onlor-s of* the Court have, in many 
instances not yet been completed. The didiculty 
1ms been in purehii''Grs obtaintii;; prxjper'conveyances. 

In this particular case by the decree in 'Appeal Xo. 5(5 
(1)(IS91) I. u i:. 2\ LMc. 419. (2)(19|0} IC V. W. X. ."(Ot. 

10 
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^ Before Chaudkvri J. 

BASIR ALI 

• V. 

_ HAFIZ NAZIR ALI." 

HeceiKtr — Salt hy Heeeiver — Ctvtl Procedure Code (Hc< V of lOOS) 0. XL^ 
T. 1 — Jteeeii'er, authority of, to sell property and execute the conveyance 
tnelu’liny share of infant defendant — PracUee — Tiutlees Act (AT of 
/see) «. S, 20 a'ld 32. 

Ill a partition liuil in which a Receiver is authorized to &ell properties, 
thcro can l‘c no difTicultj in dirccliiig him to convey the properties. Under 
U. XL, r. I cl (d) of the Code the Court may confer on a Receiver all eucli 
powers for the reaUsation of properties and the execution of dociimeuts as 
the owner has. The Receiver may be, therefore, direotud to execute a 
conveyance includtns Uie share of an infant defendant. 

In all sales whether hy the Court or under the Court cr by direction 
of the Court out of Court, the purchaser h hound to satufy himself of the 
value, fiuaiitity,-an‘l title of the thin;; sold, just as much as if he were 
purchasing the same under a private contract The ,bale certiQcate does 
not transfer the title ; it is evidence of tho tran-<fer. 

3rinaloon-iessa Btbee v Khaloonne'ta Bihee (1), Ootam ffosaein Cassirn 
Arif V. Fattma Be/um (2) and v Ingram (3) referred tn. 

This was a suit for partition in which .some of the 
parties were minors. By the decree in appeal dated 
the 11th May 1911, it was oi-dered, inter alio., that a 
Re<;eiver sliould be appointed of certain proyierties, 
and the Receiver was directed to soli one of the 
properties by private treaty or public unction, while 
liberty was given to the parties with one exception to 

® Original Civil Suit No. 288 of 19U8. 

(1)(1894) 1. h. R, 21 Calc. 479. (2) (1910) IG 0, W. K. 394 

(3) [1897] lCh.477. 
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hi<l :it t!io smcllotj. Tin* IlrcoivtT li:nl tin* properly 

N'jilin'd as directed, ainl on tin* 2n'l May IT'l.T aceepled luoRAti 

the offer of tin* plaintiff SnlHer|m*ntly im n^reetnott 

for R.ile was exeenltsl and a dr:ift conveyance was KazirAli. 

prcpaix'd. Iml as M-om* of the parties to the Hillt woio 

infants. (In* question arose ns t(» \vIh» Hlnniid approve 

and execute the eonveyance on their heliidf. 

On the fipplie.itmn t>f the phiintiff. an onlcr was 
made l»y Chandhuri .1. that the Ue^jistnir of the Court 
should ajipn>ve and oxeeiHe the cotivcyatico oti behalf 
of the inf.int defendant. Hut when tlie order came 
before tlve IleHvstt.vr (or weUlcmcnt, the question was 
r-.usetl wlielhoj a convey.inctt excctitctl hy liim on 
hchulf of the infant defendant would ti’n'O a ;;ood title 
to the purchaser. In those circumstances, a noto was 
prcpaied by tlie Hcjjistnirand submitted toChaudlmri 
J. who passed the fol!owinj» order. 

CnAUDUURi .T. Formerly it was the practice of 
this Court to gr.uU s.do certificates in respect of 
salc^ by Uecclvers under orders of the Court. In 
the case of Jilinatoonnessa Bibee v. Khatoonnessa 
Bibfc (1), Sale J. held, after a careful consideration 
of tlie earlier cases, that a sale by the Receiver was' 
a sale by the Court. In Golam Hossein Cassim Ariff 
V. Fatima Begum (2), Fletcher J. disallowed an 
application for confirmation of such a sale and for 
sale certificate, dmwiiig a di.stiiicliou between “ sales 
by the Court” and “ H.Ues under the Court.” Owiiifj 
to tins decision ^jreat dinicnltics have arisen and 
sales effected by Receivers, or Commissioners of 
Partition under orders of* the Court have, in many 
instances, not yot been completed. The difficulty 
has been in purchasers obtaining propef'conveyances. 

In this particular case by the decree in'Appeal No. 5(5 

(2)(10IO)1CC. w. K S94. 

lU 


(1) (1891) I. L. n. 21 Calc. 17fl. 
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^ Before Chaudhuri J. 

BASfR ALI 

V. • ■ 

_ HAEIZ NAZIR ALI.* 

Hettittr — Sole by J?eceit<r — Cii»{ Froeeilure Code (i4cj V of 180S) 0- XL, 
r. 1 — Receiver, authority of, to sell properly and exeeule the conveyanre 
i»e/u(/iN^ share of infant defendani— Practice — Trustees Act (AT of 
1860) ss. 8, no audit. 

Ill A portidoii '«uil ill wlucli a Recviver uutliorized to sell properties, 
there can ho no diSiciiUy in directing him to convey the properties. Under 
0. XL, r. I cl (rf) oC the Code the Court may confer on a Keceiver all eucti 
poners for tlic realmtioii of properties and the execution of dociimeiits as 
the owner has. Tho Ueceiver ni.»y ho, therefore, directed to execute n 
conveyance including tho share of an lofant d'‘fen<!atit. 

Ill all sales whether Jiy the Court or nnder the Court cr by direction 
of the Court out of Court, the purcliaser h bound to satisfy himself of the 
value, quantity, .and title of the thing sold, jiiKt as much ai ifhcweic 
purchasing the samo under a private contract Tlie ,iale certificate does 
not transfer the title ; it is evidence of the transfer. 

ifinaloort'iessa Bibee v. Khatoonaetsa Bihee (I), Oolam Howin Cassini 
ATiff\'. Patima Be pirn (2) and Davis v. Inyram (3) referred to. 

This wms a suit for purfitioii in which some of the 
parties were minors. By the decree in appeal dated 
the 11th May 1911, it was oidercd, inter alio, that a 
Ee^civer sliould be apitoiuted of certain properties, 
and the Receiver was directed to sell one of the 
prope: ties by private treaty or public auction, while 
liberty was given to the parties with one exception to 

• Original Civil Suit No. 288 of 1008. 

(J)(1891) T. L. n.2! Calc. 479. (2)(l010J I6 0. W. N. 304. 

(3) [1897] 1 Ch. 477. 
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bid at the niicllon. Tito Hi'coivfr bad tlio prnporl\ 
willed as (lircctod. aiul on tbi» 2nd May llild arfoiitcd 
the oirer of tin* plaIntiJT SulHecjuciitly an a^jroement 
for sale was and a dn»f( conveyance was 

prepared, Imt as sonu* of lln‘ parties to the snil wore 
infants, liio qnesiion atose as to who slionld approve 
and cKecuto llio eonveyimce on their bebnlt. 

On tlie TipplicMtion of l!ie plaiiitiir, an onlcr was 
made by Cliandiiuri .1. tiiat t!ie Jtepistr.ir of the Court 
should approve and execute tlie conveyance OJi behalf 
of the infant defondant. lint when tiie order came 
before the Kegistiar for settlement, the question was 
raised whether a conveyance executed by him on 
behalf of the infant <lefcudant would give a good title 
to the purchaser. In these circumstances, a note was 
prepared by the Uegistrarand snbmlttcd toObandhuri 
J. who passed the following oialcr. 

Chaudhuri J, Formerly it was the practice of 
this Court to gratit sale certificates in respect of 
sales by Receiver.s under orders of the Court. lu 
the c.ase of Minatoonnessa Bibee v. Kkatoonnessa 
BibfiC (1), Sale J. held, alter a careful consUleralion 
of the earlier cases, that a sale by the Receiver was' 
a sale by the Court. In Golnm Hossein Cassim Ariff 
V. Fatima Begum (2), Fletcher J. disallowed an 
application for confirmation of such a sale and for 
sale certificate, drawing a distinction between “ sales 
by tlie Court” and “sales under the Court.” Owing 
to this decision great diflicuUics have arisen and 
sales effected by Receivers, or Commissioners of 
Partition under orders of’ the Court have, in many 
instances, not yet been completed. The difficulty 
has been in purchasers obtaining propef-conveyances. 
In this particular case by the decree in'Appeal No. 50 
(2)(1910) IG C. W. X. .194. 

10 


19I.S 

Att 

lUriK 
Nazir Ali. 


(1) (1894) I. L. R. 21 Calc. 470. 
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of 1910, dated llth May 1911, it was among.st other 
things ordered that one Sheikh Mahboob Ali should 
ho appointed Receiver of certain properties which 
included the promises Xo. 2. Hoyd Street, and he was 
directed as such Receiver to* sell the said premises 
by private ti-eaty,’ or public auction, at a price not 
less than the valuation which was directed to be 
made 'by a well-known firm of Engineers in Calcutta. 
Liberty was given to the parties to the suit other 
than Hafiz Nazir Ali to buy the said property. The 
Receiver had the piopert3' valued as directed and, 
on the 2nd Ma}’ 1913 at a meeting of the parties, 
accepted the offer of the petitioner, who is the 
plaintlfL in this case, to purchase the premi«ies for 
Rs. 95,000. An agi-eenient for sale was executed and 
a draft conveyance was prepared. Some of the parties 
to tlio suit being infants, a question arose as to 
wlio was to approve the draft conveyance on their 
behalf aiid execute the conveyance. An application 
was made to me on the 8th January last, praying 
for an order that the Registrar of this Court do 
settle the draft coni^eyance and execute same on 
behalf of the infant defendants. Following what I 
thought was the established practice of this Court, 

I made the order. This was a partition action. An 
enquiry as to the parties interested was unnecessary 
in view- of the fact that the older for sale was made 
in their jjresence and there was no contest as to the 
share of the infant, in respect of which there was a 
decree passed. The only question was who was to 
execute the conveyance on behalf of the infant. 
When the order came before the Registrar for settle- 
ment, a question was raised about the effect of a con- 
veyance it executed by him on behalf of the infant, as 
to whether it would pass a good ti.tle to the purchaser. 
The Registrar thorenpon submitted a note to mo. The 
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following pnsvipc occnrs In Trevelyan's bool? on 
Minority. 3rtl E'Htion i». 291 “ when a sale is ordered 
by the Court, tbe Court may itself execute or may 
direct one of its ofTiccrs to oxecnlc a transfer in, tbe 
name of the minor." The antliorlty for this is given 
as sections 2G1-2C2 of the Civil Procedure Code. 1882, 
(O. XXI, r. 31 of the present Code). Tbe Kegi-strar 
correctly poini.s out that that rule refers to a judg- 
ment-debtor who ha.s l)een ottIere<l to e.xecutc a docu- 
ment, but has rcfu.scd or neglected to do .so. It was 
licld by Kennedy .T., that the corresponding section 
f.section 202» of tlie Co<le of 1850 dhl not apply to 
minora, and our present rule 28 Chap. 17. does not 
appear to be appliaible. The ^egiatmr ;i)so correctly 
points out that there is difliculty In applying the pro- 
visions of Chap. 28 r. .51, of our new Puic.s. Thej' 
refer to sales hy ilie Registrar and not to sales by 
Receivers. In England when a «»lc is orrJered in a 
partition action for the purpose of cflecting the .sale, 
infants who are Interested, .arc declared tru.stces of 
their shares, for the purchaser, within the meaning of 
the Trustees Act, 1803, and persons are appointed by 
the Court to convey their shares to the purchaser [see 
Halshury’s Law.s of England Vol. 17, p. 82, and Davis 
V. Ingram fl;] where the next friend of the infant was 
appointed to convey. Under the Indian Tru-stees Act, 
by virtue of fcection 8, the High Court may make a 
vesting order having the effect of a conveyance with 
reganl to property lield by a minor trustee or mort- 
gagee, and sections 20 and 32 may be used in the same 
w.ay as similar section.s in the Engli.sU Act. The 
Indian Act, however, is only ‘ applicable to Cases 
governed by the Englisli I^w. There may be certainly 
cases as between Hindus or ilabommedans where the 


1515 

nAiiR Att 

Ilirrz 
Nizis Au. 

CilACliHl'kl 

J. 


( 1 ) [1857] I Ch. 477. 
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oT lOlO, datefi llib Mar 1011, it vras amoogst other 
, thirjg? orslenM that one Sheikh Mahboob AU should 
l>e apj-ointed Receiver of cenain properties which 
irclndiM the j'renii<-*^ Xo. 2, Rovd Street, ami he was 
directed as >ncii Receiver to' sell the said premi.ses 
by priv.ite treaty.- or public auction, at a price not 
less than the valuation which was directed to be 
ntr.de b.v- a well-known firm of Engineers in Calcutta. 
L.il'ertv ■wa< g^ven to the p.irtio.s to the .suit other 
than Hafir Xarir AH to bny the said property. The 
Receiver h.-?d the projvrrty v.duetl as directed and, 
on the 2nd May 191o at a meeting of the parties, 
scwi'uxl ilie offer of the j'etilioiier. who the 
J'faii'ti'l in thi^t e;t'e. to rnfehnse the prerai'es to 
SoAVX An acteemcnt for sile tos esecnieci aoti 
a liraft oorivev-ar.ce was PR-iviretl. Some of the parties 
• I !’ o <rii V.-ir.c infants, a question arose as i 

who V-...S toaptwvethe .in.ft c-onvevnnee on them 
K'' ai{ a- o oxeerrte the convevance. .-In “Pl’I't- 

^ nre or, the Sth January last rmP S 
f,- a- v'rvrer rhat the Register of this Conr 

or,--: cvr>ve,a„nar and execnte a.,me on 

;;h;^iw=h;i,,far,:«.. 

rherrehr rh-e esjaWmhe,i An 

Vie;- of the fae. as .» 1^' 

\VN - t'-e onier canie l>efor,» t'>a ^ con- 

a!:;e>rior, vcaa raisea intot, 

^.^fexeerrtc.ihyhi^!;jJ'„,,eP«ro>to- 


r..v r.t^l ^h'Ctv ' 
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following pas'vagc occurs in Trevelyan’s booK" on 
Minority, 3nl Edition p. 291 “ when a sale ih ordered 
by the Court, tlic Court may itself execute or may 
direct one of its oflieers to execute a transfer in the 
name of th(‘ mifinr.” The authority for this is given 
as sections 2G1-2G2 of the Civil Pmeedure Code, 1882, 


1916 

Da4ir Am 

Hafiz 
Nazir Ali. 

Chavdhi m 

J. 


(O. XXI, r. 31 of the present Code). The Registrar 
correctly points out that that rule refers to a judg- 
ment-debtor wlio bas been oidered to execute a docu- 
ment, but has refused or neglected to do so. Tt was 
held by Kennedy .T„ that the corresponding-section 
(■section 202) of the Co<lc of 1859 did not apply to 
minors, and our present rule 28 Chap. 17, does Jiofc 
a])pear to be applicable. The Registrar also correct]}’ 
points out that there isdifllculty in applying the pro- 
visions of Chap. 28 r. .51, of our new Rules, They 
refer to sale.s by- the Registrar and not to sales by 
Receivers. In England wlicii a sale is ordered in a 
partition action for the xmrposc of efTecting tbo sale, 
infants who arc inteic.sted, arc declared trustees of 
their shares, for the purchaser, within the meaning of 
the Trustee.s Act, 1893, and persons are appointed by 
the Court to convey their shares to the paiohaser [see 
Halsbury’s Laws of England Vol. 17, p. 82, and Davis 
V. Ingram (1)] where the next friend of the infant was 
appointed to convej’. Under the Indian Trustees Act, 
by virtae of section 8> tUe High Coart may make a 
vesting order having the effect of a conveyance with 
regard to property held by a minor trustee or mort- 
gagee, and sections 20 and 32 may be used in the same 
way as similar .sections in the English Act. The 
Indian Act, however, is only ' applicable to Chses 
governed by the English Law. There may be certainly 
cases as between Hindus or Mabommedans where the 


(1) [1837] 1 Ch. 477. 
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of 1910, dated llth May 1911, it was among.st other 
things ordered that one Sheikh Mahboob Ali should 
be appointed Receiver of certain properties which 
included the premises No. 2, Koyd Street, and he was 
directed as such Receiver to* sell tlie said premises 
by private treaty,- or public auction, at a price not 
less than the valuation which was directed to be 
made by a well-known firm of Engineers in Calcutta. 
Liberty was given to the parties to the suit other 
than Hafiz Nazir Ali to buy the said i^roperty. The 
Receiver had the property valued as directed and, 
on the 2nd ^lay 1913 at a meeting of the parties, 
accepted the offer of the petitioner, who is the 
idaintifC in this ca.se, to purchase the premises for 
Us. 95,000. An agi'eemont for sale was executed and 
a draft conveyance was prepared. Some of tlie parties 
to the suit being infants, a question arose as to 
who was to approve the draft conveyance on their 
behalf and execute the conveyance. An application 
was made to me on the 8th January last, praying 
for an order that the Registrar of this Court do 
settle the draft conveyance and execute same on 
behalf of the infant defendants. Following what I 
thought was the established practice of this Court, 

I made the order. This ^-as a i^artition action. An 
enquiry as to the parties interested was unnecessary 
in view'of the fact th.at the order for sale was made 
in their presence and tliere was no contest as to the 
share of the infant, in respect of which there was a 
decree passed.- Tbe only question was who was to 
execute the conveyance on behalf of the infant. 
When the order came before the Registrar for settle- 
ment, a question was raised about tlie effect of a con- 
veyance if executed by him on behalf of tlie infant, ns 
to wbetlier it would pass ii good ti.tlo to the purchaser. 
The Registrar thereupon submitted a note to mo. The 
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It saves cousidci-jiblo costs nml trouble, {iiul I feel dis- 
posod to cjicounipc pnintinp Bucli c(Mtific;itos. One of 
the grounds (or refus.il hi Golam IIosscvi Casaim 
Aria's Cane (I) was, that in wiles “ under the Court” 
the Court docs not make any title to the purchaser. 
But a sale certificate merely leconls an already 
accomplished fact, and states what has boon sold. In 
'execution sales there is no warmntj' by the Court 
that the title is good. The <niantit3' and natnn* of the 
right and interest cxiating in the ilebtor at the tfmo 
of attachment and advertisement ofsalo, alona pass 
b\’ the sale. In mortgage suits, the right, title and 
intei’cst botli of the mortgagor and the mortgagee. 
X)ass. In all sales wliether h^' the Court or under the 
Court or by direction of the Court out of Court, the 
pui'Chaser is bound to wUi.sfy himself of the value, 
quaiitit}’ and title of the thing sold, just as much as 
if he wore purchasing the .«ainc under private contract. 
I do not see what tlio diflerciicc is. The sale certi- 
ficate does not transfer the title. It is evidence of the 
transfer. But since the question is of some consider- 
able Importance, it is desirable to adopt a course 
which seems to me to be sanctioned by statute, and 
not merely’ to follow a practice in w'lucli there has 
been a break, as above sUitcd, however recent. In 
this case T authorise the Receiver and direct him to 
execute the conveyance. I think that if this course 
is followed, the iliflicultj' wliich 1 have mentioned 
will be avoided. Cases may arise where it may be 
considered expedient ,to follow the English proce- 
dure and applj’ the Indian Trustees Act where it 
maj’ not be inapplicable, but it is unnecessary^ to 
deal with that <iucstion on this application. I have 
referred to it as the point lias been raised in the 
Registrar's note. Sales by Commissioners of Partition 
0)(1910)16C.W.N.394. 
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are eventually conlirmed by the Court when the final 
decree is made aud formal conveyances may not be 
at all necessary. To get a guardian of nn infant’s 
property first appointed, authorising him to sell, in 
order to effectuate a sale in u partition action, is a 
dilatory and expensive procedure aud slioulrl in luy 
opinion be discouraged unless imperatively necessary. 
W. M. c:' 

Attorney for the plaintiff: M. M. Chatierj’ee. 


APPELLATE CIVIL. 


Be/ore yieteher atid Rkhcndton JJ. 

CHAIRMAN, HOWRAH MUNICIPALITY 

V. 

HARIOAS DATTA.* 

Hun\cipaniy~Ro<uis uihieh re$t in the iluuicipalitij—PuUic, when they have 
a right to go oeer private pathway — Dtference between roofls veeted tn 
the MunhipaUlg and others as regards Municipaliti/’s rights — Hengal 
Hunicipol Act ^iieng. Jll oj J88t\ ss, 30. 31. 

Under s 30 of the Bengal Municipal Act jia amended by rucent legii- 
lation, priiflte patbit'ays do not vest Ju tJic Municipality. 

C/iairinan o/ the I/oinah .Vunicipality v. Khetra Krishna Jli«ei'(l) 
followed. 

Kamud lian-lhu Das Gupta v. Ki'hors Lai Gostoami 2), and Kamal 
Kamini Debt v. Chairman, BowraJt Munu;ipalU!i{5) diseented from. 

® Appeal from Appellate Decree, Ko. 2099 of 1913, against tiie decree 
of B. C. Mitra, District Judge of Hoglily, dated May 10, 1913, modifying 
the decree of Baroda Kinkar Mukerjee, Mimaif of Ilowrali, dated March 
29, 1912. 

(l)(l90C) I. L. It. 33 Calc. 1290, (2) (19U) S. A. Non. 488 and 838 
1301. of 1909 (unrep.) 

(3)(1909)8. A. No. 2134 of 1907 (unrep.) 
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Tlio Municipality may, however, hare control over aiich a pathway, it 
the public liave a rit;ht to po over it, ai pro\iJc<l for in section 31 o£ tlic 
Bonpal Municipal Act. 

The difference I>etween road-^ vested in the Miiiiicipality and other roads 
is that in the former ca«e the Municipality is rcsponsihle for liphtinp, 
watcrinp, aewerim; and clenrinp llie roads, and in tlic other case, the 
Municipality has only the power of control to prevent the road from 
Wtoming a nuisance, or the rights of the puhlic from heing interfered w ith. 

Second appeal by tliu tlcfoiidaiit, the Chainntui of 
the JIutilcip.iI Cojiimis’^toiicrs of Hownih. 

The plaintiffs, who ui« fcspomlcnts in the High 
Couit, brought this tiction against the Chairman of 
the Howrah MuniciptiUty on the allegation that the 
pathway described in a schedtile of the plaint was a 
private and not ti public pathway and for a perpetual 
injunction restraining the defendant from inler/oring 
with its exclusive u«er by the plaintiff-^. There was 
previously a criminal case instituted by the plaintiffs 
against one of the oHicers of the defendant coiporation 
for removing the fencing and pillars of the plaintiffs, 
but it was dismissed; and it was alleged that the 
municipality had been trying to make tlie disputed 
pathway a public patiiway by causing reports to be 
submitted by their own agents as regards its width 
and bv naming the pathway in the papers and maps 
existing in their records. The -defendant pleaded, 
interalia, tliat the disputed ])athway was not a private 
pathway but was a road within the definition of 
“road’* as used in the Bengal Municipal Act and was 
vested in the Municipality, that in the alternative 
it was a road under the control of the Municipality, 
and that the plaintiffs had no right to interfere with 
the statiitorj’ control of tlic Municipality’. 

The Munsif decreed the injunction prayed for, 
holding it to be a private pathway. The defendant 
appealed. The District Judge modified the findings 
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of the Court of first instance. He upheld the find- 
ing ' as regards the plaiiitifE’s title and held that 
though the pathway wasii “road” over which the 
public might have a right of way, it did not neces- 
sarily vest ill the Municipality as contemplated by 
section 30 of tlie Bengal Municipal Act He thought 
it was not necessary for him to decide whether the 
Municipality had control over the pathway under 
section 31 of the Act. The injunction given by tno 
lower Court was withdrawn. 

The Chairman of the Howrah Municipality, there- 
upon, preferred tins appeal to the High Court. 

Bnhu Mahendranalh Hoy (with him Bahu Man^ 
maihanath Roy), for the appellant.' All roads over 
which the public have a right of way are vested in 
tlio Municipality: see Bengal Municipal Act, ss. G (IS) 
and 30. The woixls “and nil” after the word “soil,” 
in section 30, scjiai-ats ,the term '‘roads” from the 
parenthesis “ not being private projierty” as noted in 
Oollier’.s Bengal Municipal Mannal, Gth Edition (1905) 
atp. 31. This is'what was held by this Court in two 
unreported judginctits in the cases of Kumud Bandltn 
Das Gupta v. Kishcri Lai Goswa>ni{l) and Kamal 
Kamini Debiy. Chairman, Howrah Municipality (2'). 

[FLKTCiiER J. But .see Chairman of (he Howrah 
Municijiality v. Khetra Krishna J[/’i7#er(3).] 

That was an obiter. The present question did not 
arise in that case. Moreover, a road over wiiicU the 
public have a right of way is public and not private 
])ropcrty “'road At any rate, the road is under 
the control of tlio Municipality. Tlio question which 
was mised before the Court of Appeal below lias not 
been properly consklcred, and it was wrong for that 
(l)(19U) S. A. No<. 4«3 anil 8.S8 (2) (1009) S A. N’o. 2134 of 1907 
of I939(nnri|»). (iinrop.') 

(3)(I9lV»)I. L. It- 33 Cntf. 1290. 
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Court to s:iy Ihiil it was iniiimtorinl wliotlicr ihr ^ 
pubUc or any Koctlon of tho piibltc had right 'of way chairvav. 
over it. Houraii 

. Mr.Mcu’Ar^ 

[FLnTCnnu .7. Tlio dcclamtion hy tlic Court of m 
Appeal below ought to have been ina<le subject to the nxRti'^H 
rights of tbo luiblic and the Municipality under the Patta. 
Act.] 

Babtt Pravash Chandra Mitra (with him Babu 
Sitshilmadhab MaUik\ for the respondent.^. Certain 


sections of the licngal Municipal Act no doubt give 
control, but the word “control” which was tlic basis 
of the argument in the Court of Appeal below was used 
with reference to section IM of the Act. 

[FLETCHcn J. • Xo. Section 31 refer.s to tl»e taking 
over and repair of roads. Ills ncccsstiry to ascertain 
the position of the Muiiicipaluy in respect of the 
road.] 

• FiiETCiica J. This is an appeal from a decision of 
the leacn^'l District Judge of Hooglily, dated the lUth 
May, 1913, modifying the decision of the Miinsif, thiid 
Court, at Howinli The plamtiirs brought their suit 
against tlie defendant, the Chairman of the Municipal 
Commissioners of Howrah, for a declaration that a 
certain pathway was a private pathw’ay anil that the 
defendant Jluiiicipality bad no right or control of any 
kind over the said imthw.iy and further for an injunc- 
tion restraining the ilcfendaiit Municipality fiom 
interfering iii any way with the control of the said 
pathway. The casj obviously*Taised two questions. 
First of ail, whether the i)atb%vay vested in the Jfuni- 
‘cipalLtj’ and, secondly, if it was not so vested, whether 
the Jlnnicipality had any right of control over it. 
Those two defences were distinctly raised in the 
written statement filed by the defendant Municipality. 
The case went for trial before the learned Munsif and 
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the Miinsif found that tlie pathway was, what he 
called, *a priv.ite pathway. The case then went on 
appeal to the lesiriied District Judge The learned 
District Judge firat of all found that the pathway was 
not vested in the Municipality. He raised for his own 
decision — and quite rightly — the question also as to 
whether the pathway was under the control of the 
Municipality as jirovided for by the Act. But the 
learned Judge refrained from deciding that question. 
The first question is “Is this pathway vested in the 
Municipality under section 30 of the Bengal Mnnicij>al 
Act?” That depends upon the. construction of the 
section.. The section has been amended by recent 
legislatioti and it is argued that by reason of that 
amendment the Blatnte operates to vest all roads 
whether private or not within the limits of the Muni- 
cipality.' That view is supported by two unroported 
decisions, both by a single Judge of this Court. On 
the other hand, in a considered judgment of Mr. Jus- 
tice Rfookerjee in the case of the Chairman of the 
Howrah Municipality v. Khvtca Kri'ihna Mitter (1), 
the learned Judge has put what to my mind is the 
only possible construction of section 30. I agree with 
the learned Judge in tlie view he Ims expressed there 
as to the meaning of the section. Any otlier view, 

I think, is altogether outside the range of argument, 

I have no doubt that the conclusions arrived at by the 
learned Judge of the Court below oa the facts found 
by him that the pathway doe? not vest in the Munici- 
pality, is right. ^ 

Then comes the other question. The learned Judge 
has not found whotlicr the pul)lic have or have not a 
right to go over the pathway in (question. If the 
public have n right to go over the private pathway, 
then the Municipality, under certain later .sections of 
(1)(!90C)I.L n. 33 Calc. 1301. 
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tlio Act, liavo l)eoti ^Ivcn tin* power <»f control, the 

(litTorcncc beitiK tltat, in tlie case of roailft vr“it(Ml in tin* CiiAii¥*’t, 
Municipality, they arc the boily ir^ponsIMo for liKbt' 

inp, watorinj;. sowoiin^' and cleariiij; the ro.u)s and, iti itt 
tiio other ca^^c, where the r<iad w not so vested U» the 
Municipality, they have only the power of control to l»Am. 
ItrevotU the road from hccominf; a imisanec* or the J 

rights of tlie luihlio from hein*; interfen’d with. The 
learned Judge Ims falhsi to consoler tliat ease ttito- 
getlicr, anti he has made u tleclaration that this is a 
private itathway. It is tiuife clear that it is essential 
for the propel disposal of the case that the learned 
.Tudge should find whether tins i.s a road within the 
Tucaniug of section G, clause (13) of the Act. that is. a 
road over which tlio public have a right to go. If 
they have, then the .Nfnnicipality have a right of 
control as conferred by the later sections of the Act 
and any declai'atioii or injunction that shonltl he 
awarded against the Muntcipalily in that view would 
bo subject, of course, to the right of control conferred 
on the Municipality by the later sections of the Act. 

Tlie learned Judge iti this case has al.so rcfrainc'd from 
granting an injunction. We have not had the cross- 
appeal opened before us. It may or may not ho a, 
jiroper case in which an injunction sliould he granted, 
or it may be that a declaration will satisfy all the 
requirements o! the present case. Hut however that 
may be, tin* second p.irt of the case which is an cs.son- 
tial poriion of it, namely, as to whetlicr this is a 
private ro.ul not vested in the Municipality hut 
which the public have a right to go, .ami, . 

the Municipality h.ive a right of control 
later sections of the Act, has not been 
decided by the learned .fudge of XfUu'WiiU 

Court. The present case must, tliercfr.r^, ^ 

the lower Appellate Court to have ff.e ,'j 
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1915 . by the learned District Judge. Costs will abide the 

Chauuian- I’esiilt of the rehearing before the learned Judge of the 
Howrah lower Appellate Conrfc. 

JlnslCIPAT,- 

ITV 


r. 

Haridas 
-Datta ' 

Fletcher J. 


RiGHARDaoN J. I agree. 

S M. 


Casp remanded. 
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GANESH NARAIN SAHI DEO 

V. 

PROTAP UDAI NATH SAHI DEO,* ' 


Juritdielion'^Ohi'ta Nagpitr Tenancy Act {Beng. VT of 1908) it. 87,2SS 

26t— Revenue OJieef-^Judieial Commisiioner—Gocemmenet power to 

appoint the oficti to hear appeals. 

Section 87 of the Chota Nn^pur Tenancy Act provideA for a eult before 
a Iterciiue jOfRcer and fo* an appeal in the prescribed maoner to the 
prcscrilted officer ftom decHions passed under sub-section (/) tlmt is n 
decision on any other matter not referred to i n clauses (o) to (c). The rules 
• made by the Go»crnmcot provide that suits under section 87 of tlie Act 
shall be tried in all respects as suits iretween tlie parties. 

SectiO I 264 (s'iii) of the Act gives tbc Government power to prcscril'O 
the ofTIver to hear appeals, and tlie Judicial Commissioner is the prc^criboil 
ofilrer under the rules. The provisions for appeal appear to have been 
overlooked in section 258 and it must, therefore, bo understood tliat the 
special Appellate Court in llevvDue Gases, in deciding a dispute under this 
Act. performs the functions of « Revenue Officer. 

Appeal by Tckait Ganeali Naraiii Sabi Deo, the 
plaintiff. 

•Appeal from Original Decree, No. 27 of 1914, against the decree of 
S.vsi niiusan Sen, Subordinate Judge of Ranchi, dated Dec. 1, 1915, with 
Ritb' No. 109 of 1915. . ; 
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Tlio suit out of which this appeul uro‘«o was u sjiit 
for (Icclaratoiy decree. 

PlaintifT No. 1 is the father of plnintifr No. ‘J. 

Pai'paiKi Baway, it] the district of Ihinchi, forms 
part of the zeniindary of the defendant, tlic Htiluiraja 
of Chola Ntippur, and is a tenure of the phiintifT No. 1, 
called ‘‘Baja’’ by courtesy. Iliscstate goes by the name 
of l^arway Baj. In the hist settlement proceedings, 
the Bainv.iy Baj was at first recorded as si heritable 
tenure of plaliitifr No. 1, held ui.dcr the defciuhint. 
Dissatisfied with the finding of the Settlemeiu Ollicer, 
the defendant brought a suit under section 87 of the 
Chota Nagpur Tenancy Act for correction of the entry 
mside by the Bevenue Oillccr to the cfi'ect that the 
touuie was not a heribible one, but that at best it was 
merely a Ufe-temiie of the plaintill No. ]. The .suit 
was dismissed by the first Court but %vas decreed on 
appeal by the Judicial Commissionei of Chota Nagpur 
ns “the prescril)C(l ofitcer” under clause (5) of the 
above section. The matter was then biougljt up to 
this Court with the result that the second appeal was 
dismissed, and the High Court held that the Judicial 
Commissioner had full jurisdiction to decide that the 
plaintill was merely a life tenant. 

The plaintiffs have, therefore, brouglit this suit for 
a declaration that plaintiff No 1 is not a life tenant 
of the B.irway Baj and that plaintiff No. 2 is entitled 
to succeed to it. 

Before the learned Suboidinatc Judge one of the 
contentions of the defendant was that the .suit could 
not lie as it was barred under section 258 of the Chota 
Nagpur Tenancy Act or under section 11 of the Civil 
Procedure Code. The Subordinate .Indgc, agiceing 
with the defendant, ^id not think it nece.s.sary to 
decide the other issues and dismissed the suit. Hence 
this appeal. 
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Dr. Dwarha Noth Mt7ra-(with him Babn Bipin 
Clnnidrr MaltiJc), for the fippellant, contended that 
the Roveinie Officer was only competent to decide 
certain cases specially mentioned in the Chota Nagpnr 
Tenancy Act. Tlie question is whether a snit to re* 
cover or to get confirmation of possession of property 
valued at Rs. 52,000 could he tried by the Revenue 
Court and wlietlier having regard to the immense 
value of the property your Lordships would consider 
the Revenue Officer to be the ultimate Judge. Mr. 
Kiiigafoi*d, sitting in appeal, was not a Revenue Oflicer 
and therefore section 87 had no application. Finally, 
the defendant No. 2 could not he affected by the suit 
under, section 87 to which he was not a party. 

Mr. Casperss (with him Bahu Jogesii Chandra 
De), for ‘the lespondent, submitted that the points 
raised hy the learned vakil were all concluded by 
authority. In Wakefield Corporation v. Cooke (1), a 
whole machinery is created by a special Act by which 
a particular question is to be determined by a particu- 
lar tribunal. There the decision is final. Further, my 
learned friend seek.s not only to set aside tl^e judg- 
ment of Mr. Kiiigsfoid but also the judgment of o Divi- 
sional Bench of this Court : Baja Baghxihar .Sahi v. 
Maharaja Sri Prolap Udaya Nath Sihi Deo (2) 
(A. A. D. 2485 of 1911 with Rule No. 536 of 1911) 
decided on the 29th of Nov. 1911. There their Lord- 
ships disposed of all the arguments advanced to-day. 
The jurisdiction of Mr. Kingsfortl was recognised by 
the High Court, and it is idle to question it now. Mr. 
Kingsford had power to decide whether the teimi-e 
was hereditary or inoroly a tenure for life. 

Cur. adv. vulf. 

IIoiAiwooD AND Walmsdey .V.T. This ai)peal arises 

(1) [1904] A. C. 31,35. - (-») (l9ll) Unreported. 
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139 


our of u suit lirought by the pluintifi to have it 
(leclartKl that the LMitiio Pnrgana Rarway is a heredi- 
tary, iiiipartible estate of the family of the plaintiff 
aud that it Is descendible generation after generation 
in the male lino of the original lioldci*, and Unit the 
light of the second plaintllT to Iiercditary succession 
be declared. 

It appears that’ Barwiy is one of .six parganas, 
which Cuthbertson in bis rciiort .states, were incor- 
porated with the Chota Nagpur Raj on the assumption 
of British rnle. The Slahamja Jias the right to receive 
the Covornmont rcvLMine, but in other respects the so- 
called Raja for the titno being is in the position of a 
talukdar subject to the custom of primogeniture and 
impartibillty. 

The question of resuinability by the Mahanija on 
the failure of direct heirs mule is not dealt with by 
Ciithbertson, but ju the revenue .settlemciit’^f 1908, 
the final publication of which- as far as Pargana 
Barway is concerned, took place on tiie 22iid April 
1909, the plaiiitifT No. 1 who died after this case was 
decided in the lower Court was entered in the i*ecorcl- 
of-rights as holding the Pargana as jagir properties 
descendible to children generation after generation, 
and the Maliaraja of Oliota N.agpur filed a suit under 
section 87 of the Ciiota Nagpur Tenancy Act to have 
this recoixl amended and altered to life jagir. valuing 
his suit before tlie Revenue Oflicer at Rs. 10,000. Tlie 
Revenue Olficer dismi.ssed bis suit in August 1910 but, 
on appeal, the Judicial Commissioner, acting under 
the .special powers conferred upon him by section 
264 (viii) of tlie' Act, decided that the tenure was not 
hereditary but resumable and that plaintiff’s fatlier 
had only obtained a life grant from the Malianija 
under a written kabiiliat and pattah. This was 
because Lai Said Deo, father of the plaintiff No. 1, 
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RaghubarSalii, wasa very distant collateral who could 
only succeed on the ordinary right of survivorship 
under Mitakshara law, and the Judicial Commissioner 
held that the tenure was resuinable by the Mahamja 
on failure of heirs male to tlie last Raja, and that 
Lai Sahi had no title outside his life grant. The 
matter was somewhat complicated by the inter- 
mediate liolding of one Lachminath Sahi Deo who 
succeeded his half brother Hamath Sahi Deo and died 
without issue. This Jjachininatli has in subsequent 
litigation been held to be illegitimate, and the im- 
partible Raj governed’ by primogeniture is said to • 
bavc become resnmablc on the deatli of Hai'iiath 
who also loft no heir male of his body. The late 
Maharaja, who was later on declared insane, neglected 
his estates and in litigation with the Ranis, the 
widows of Hamath and Lachminatli Sahis, wanted 
to resume tiie tenure and joined the then holder, Lai 
Sahi Deo, to whom ho had given a life interest, as 
. plaintLflE. He appearn to have admitted the legitimacy 
of Lacliminath Cor the purposes of that case ns the 
svidows of Hamath had consented to eat with Lachmi* 
Hath. But whether Lachminath was legitimate or 
not the direct male line came to an end at his death 
and the question before the Judicial Commissioner 
was whether I^l Sabi Deo had an hereditary right 
to the tenure or whether it was a resuraable tenure 
held under a life grant. 

Mr. Kingsfoid decided this question against 
Raghubar Sahi Deo, the son of Lai Salii. On this suit 
brought by the plnintlfTs Raglmbar and bis son 
(loiiosh Nar.iin plaintifC No, 2, the Subordinate Judge 
has held tliat section 2.58 is a bar and has dismissed 
tlie suit oil that ground alone. He was asked also 
to hold tliat the decision of Mr.-Kingstord operated ns 
reft judicata under section 11 of the Civil Procedure 
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Code, but lie refrained from cxprcs^in^ any opinion 
on that point. 

In appeal before ns It ih coiitomlcd that section 
.558 _has no mor e clfoct tlnui section lOD of the Benj^al 
~x\..~^-j L-AcK 'itITn'^tbnt a suit to recover or to get 
confirmation ot^Twsscssion of property valued at 
Rs. 52,000 cannot be barml by any decision of a 
Revenue Court which was not competent to try such 
a suit. Further, it is contended that Jfr. Kingsfoixl, 
sitting in appeal, was not a Revenue Ofiicer and there- 
forc section 87 does not applj’. TUinlly, that phiintifT 
No. 2 being no parti’ to the suit under section 87, is 
' not bound by it. 

The answer to the dr.*>t contention is tliat tliis is 
not a suit for recovery or confirmution of i)os->ession 
but a suit for a simple declaration of the nature of the 
tenure which is fully within the competence of the 
Revenue Court. . Moreover, the suit, as laid, was in- 
competent as pluiiitilE No. 2 had no right to any de- 
claration in the lifetime of hi.s fatlicr and the suit was 
bad for misjoinder of c.mses of action. The plaintiff 
No. 2 has acquired his right to sue (if any> on tiie 
deatli of his father, but on the finding of the lower 
Couit made in his father’s lifetime he has no such 
right. 

The second contention is based on what we 
must characterise as the defective dnifting of the 
Act. 

Section 87 provides for a suit befoix 3 a Revenue 
Othcer and for an appeal in the pre.scribed manner to 
the prescribed officer from decisions passed under .sub- 
section (/) Uiat is decisions on any othei matter not 
referred to in clauses (ci) to (c). 

The Revenue Officer has power to transfer anj’ 
particular case or class of cases to the Civil Court. 
The rules made by the Government provide that 
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auUs under section 87 shall be tried in all respects as 
civil suits between the parties. 

Section 264 (viii) gi'Ves the Government power to 
presci'ibe the ofQcer to hear appeuLs anil the Judicial 
Commissioner is the prescribed officer under the 
rules. We are asked to hold that the Judicial Com- 
missioner is not a Revenue Officer within the meaning 
of section 258 which says that no suit shall be enter- 
tained in any Court to vary, modify or set aside either 
directly or indirectly any order or decree of any 
Deputy Commissioner or Revenue Officer in any suit 
or proceeding under section 87. The definition of a' 
Revenue Officer in section 3 (xxv) is any officer whom 
the Local Government may appoint to discharge any 
of the fanctions of a Revenue Officer under any provi- 
sion of the Act. Now, the Judicial Commissioner is 
specially appointed under section 264 (viii) to deal 
with the Revenue questions decid&d by the inferior 
Revenue Officers in appeal and. therefore, comes 
within tiie definition. It would be a great anomaly to 
hold that the decision of the Court of appeal was open 
to bo assailed in a suit when the first Court’s deci- 
sion could not be so assailed and the only alternative 
would be to treat the decision of the Jiulicial Com- 
missioner as^tlmt of a competent Civil Court which 
would have the eifect of raising a bar of res judicata 
under section 11 of the Code of Civil Procedure. Wo 
do not think that this could have been the inUmtion 
of the Legislature. The provisions for appeal appear 
to ha'vc been overlooked in section 258, and Ave must 
hold that the special Appellate Court in Revenue cases 
is ill deciding a dispute under this Act performing 
the functions of a Revenue Officer. We may further 
observe that the jurisdiction of the Judicial Commis- 
sioner to decide the question that is now sought to be 
agitated in tliH suit AVas decided by a Bencli of this 
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Court on Rule No. ,“)3()fi of 1911 Uio judpinont in which 
uppeurs on page 50 of tho paper liook. 

As reg;inls the third coiituiUiou, wc think tho 
Judge in tho Court below is right. Tho ])huntiir No. 2 
had no coparcenary right in tho estate which was fully 
represented by his father in tho .suit under section 87. 

Tlie iihiintiff No. 2 being in possession can defend 
his title in the suit for rcsiimption which is Jiow 
being .brought by tho Maharaja of Chota Nagpur. 
But he 'C.innot by suit seek to vary or sot aside the 
order of tiio Revenue Courts made under section 87. 
No bar of res Judicata has as yet l>ecn found against 
him under section U of the Code of Civil Procedtue, 
blit lus pi’osont.Ruit is incompetent for more th.in one 
reason. 

The result U that this appeal is dismissed with 
costs, and the Rule to slay further proceedings in tho 
respondent'.s suit for losiunption is dischaiged with 
costs. ' 

s. K. B. Api^cal 
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ORIGINAL CIVIL. 


Before Aittatn J. 

PABAMSEE NAKAINJBE 

V. 

LAKHAMSEE EAISBB.* 

S(a»/o/iSm't — Ju}i4<i(r(i‘on — Civil Pto>.edure Code (/lc< V of JPDS) », 10 
— Slay of praceeditiyt tn one of Uco suits in res^wf of same subject- 
matter in different Courts. 

A. wlio canied OQ biiAinees at KoraUii aikI employed B. ns lus coinmi'j- 
siou agent at CalouUo, inslUuteil on 16tli February I9l6 iu the Court o£ 
the Judicial Cummiseloner o£ Sind at Karaclu, a suit against' B. for an 
account and tlie recovery of wliatevei sum sboiild be found due on the 
taking of such Account Oo lOtli March 1915, B. instituted in the High 
Court at Calcutta the present suit against A. for the recovery of R«. 26,666 
or in the aUeniative an Account. Thereupon, A. applied to ]ia\ e the present 
suit stayed pending the determination of ids suit m the Harachi Court 

Held, that tlie only queation that required consideration was ivhether tlie 
Karachi Court has junsdictioo to grant the reliefs claimed. The plaint in 
the Karachi •‘uU seta out allegations that clearly give jurisdiction to that 
Court to try the case The present suit iniiRt, therefore, be stayed till tlie 
determination of the suit at Knraclii. 

This was an application by tlie clefonclants to htay 
proceedings under the following circumstances. Some 
time in 1912 the plaintiff, who carries on, business as 
a Commission-Agent in Calcutta, agreed to be the 
commission agent of the defendants, a firm o£ general 
merchants at Karachi. Accordingly, the plaintiff 
acted as the defendant firm’s commissiou-agont in 
Calcutta for about 18 months, when disputes arose 
between them regarding the account. On or about 
the 8th February 1915, tho defendant firm received a 
letter from the plaintiff’s soUcitors dcmaiuUng on tho 
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plaintill’s Lelijilf Ibc payment of the balance of the 
account allcRctl to be due from the defendant firm to PAtdsdh 
the plaiiitifT. On IStli February 1015, tlie defendant Narainjee 
firm i-oplieddonyln" any indebtedness by them to the i,;Ki,iMSEK 
plaiiitifT and stating,' that they were about to institute Haiske. 
proceedingH in the Court of the Judicial Commissioner 
of Sind for the lecovery of the money claimed by them 
•to be due to tlicm from the plaintift. Thereafter, on 
16th February 1015, the defendant firm filed a suit 
against the plaintift in the Court of the Judicial Com- 
missioner in Sind; and in this suit the defendant firm 
praj'cd that the plaintift (in this suit) might be 
directed to render a full and proper account of tbc 
commission agency business and to pay to the defend- 
ant firm whatever should be found to be due to them. 

On 10th iJfaroh 1915, the plaintiff filed a suit in the 
High Couit at Calcutta against the defendant firm for 
the recovery of l?s. 26,665 or in the alternative for an 
account. Thereupon, tlic defendant firm submitted 
the present application in the High Court to have the 
present suit (being .suit No. 310 of 1915) stayed pond- 
ing the determination of the suit filed by the defend- 
ant firm (being Suit No. 81 of 1915) in tlie Court of 
the Judicial Commissioner in Sind. 

Air. K. P. Bam, for the defendants, Lakliamsee 
Raisee ami Jivraj Likliamsce, submitted tliat the only 
question tliat tiie Court h.»d to dcterinine was whether 
the Court at Kaniclii bad jurisdiction to gmnt tlie 
reliefs claimed, and that for the determination of this 
question it was necessary that the plaint onlj* in that 
suit should bo looked at, and that the statements con- 
tained in that jilaint should be taken as correct 
for the purposes of this sipi)lic,itton. It would be 
inconvenient if two suit.s of the same subject between 
the K\me parties should be allowed to proceed in two 
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diirerent Courts ai the same tfme. He also urged that 
the case was covered by section 10 of the Code.of Civil 
Pi-ocediue (Act V of 1908). 

Mr. P. R. Das, for the plaintiff, Padamsee Narainjee. 
Before proceedings can be staj'ed tinder section 10 of 
tlie Civil Procedure Code, the defendant must show 
that (t) the Court has jurisdiction; (if) the subject- 
matter of the two suits is the same; and {iii) the 
parties are identical. The plaint in the Karachi suit 
clearly shows that the cause of. action arose without 
the jurisdiction of that Court, therefore that Court is 
not a Court of competent jurisdiction to grant the 
reliefs claimed. The defcndantin that suit, the plaint- 
iff In the present .suit, admittedly does not reside in 
the jurisdiction of the Kamchi Court. The institution 
of proceedings in that Court by tlie dofeuclant was 
merely a device to delay the plaintiff from recovering 
tlirough tills Court money due to liim by the defend- 
aiiC Urm. 

Mr. S. R. Das, In reply, referred to section 10 of the 
Civil Procedure Code and the cases of Balkishan v. 
Kishan Lai il) and Meckjee Khetsee v. Kasowjee Deva 
Chand (2). He al=o referred to the notes under seel ion 
10 in Woodroffe’s Civil Procedure Code, and to 
Hukain ChaiuVs Treatise on the Law of Res Judicata, 
pp. 239-241 ; and more particularly to the passage cited 
by Hiikani Chand on p. 240 to the effect “ that a great 
deal of ti’ouble lias arisen from the mistaken conceii- 
tion that jurisdiction depends upon facts, or the actual 
c.'ustonce of matters and things, instead of upon the 
allegations made concerning them.” 

Our. adv. \ntlt. 

Rt.iji J. Thi.H Is an ap])lication -inKler section 10 
(»f the Code by the dotemlaiits for the stay oP* this suit 
(l)(t8HH) I. L. n. n ML 149, 165. (2)(l879j 4 C. L. U 2H2. 
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on the ground that the mutters in issue are also 
directly and substantially in issue in a suit previously 
instituted by them at Kai’achi, the parties in that suit 
being the parties in this. Botli the suits admittedly [ 
relate to the same contracts between the parties and the 
onlj* question that requires to be considered is whether 
the Karachi Court has .jurisdiction to gnint the reliefs 
claimed. In the suit at Karachi the plaint sets out 
allegations that clearly give jurisdiction to that Court 
to tr}’ the case. Those allegations may be wholly 
untrue, hut it is not for this Court to pronounce on 
them for the purposes of this application — jurisdiction 
does not depend upon actual facts but upon the allega- 
tions made concerning thorn. This snit, therefore, can- 
not be proceeded with. The suit will be stayed till the 
determination of the suit at Karacld. I make no 
oivler as to costs. 

Attorneys for the plaintiffs: R. il/. Chatterjee <§• Co. 

Attorneys for the defendants : Leslie Hinds. 
w. M. c. 
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dillerent Courts at the same time. He also urged that 
the case was covered by section 10 of the Code, of Civil 
Procediue (Act V of 190S). 

Mr. P. R. Das, for the plaintiff, Padamsee Narainjee. 
Before proceedings can be stayed under section 10 of 
the Civil Procedure Code, the defendant must show 
that (t) the Court has jurisdiction; {ii) the subject- 
matter of the two suits Is the same; and (m) the 
parties are identical. The plaint in the Karachi suit 
clearly shows that the cause of_, action arose without 
the jurisdiction of that Court, therefore that Court is 
not a Court of competent jurisdiction to grant the 
reliefs claimed. The defendant in that suit, the plaint- 
iff in the present suit, admittedly does not reside in 
the jurisdiction of the Kamchi Court. The institution 
of proceedings in that Court by the defendant was 
merely a device to delay the plaintiff from recovering 
through this Court money due to him by the defend- 
ant firm. 

Mr. S. R. Das, in reply, referred to section 10 of the 
Civil Procedure Code and the cases of Balkishan v. 
Kislian Lai (1) and Mechyee Khetsee v. Kasowjee Deva 
Chand (2). He ul«o referred to the notes under section 
10 in Woodroffe’s Civil Procedure Code, and to 
Hiikaiii ChaiHr.s Treatise on tJie Law of Res J iidicata, 
lip. 239-241 ; and moi‘e particularly to the passage cited 
by Huliani Chand on i). 240 to the effect “ that a gieat 
deal of trouble has arisen from the mistaken concep- 
tion that juiisdiction depends upon facts, or the actual 
existence of matters and things, instead of upon the 
allegations made concerning them.” 

Cur. adv. viiU. 

Im.\m .T. Tliis is an jxpplicatioii Mviuler section 10 
t»f the Code by the defendants for the stay of^this suit 
(1 ) (18HS) I, II. 1 1 All. 148, 165. (2) (1879| 4 0. L. 11 282. 
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on the ground that the matters in issue are also 
directly and substantially in issue in a suit previously 
instituted by them at Kanichi, the parties in that suit 
being the parties in this. Both the suits admittedly 
relate to the same contracts between the parties and the 
only question that requires to boconsideiedis whether 
the Karachi Court has .jurisdiction to grant the reliefs 
claimed. In the suit at Karachi the jdaint sets out 
allegations that clearly give jurisdiction to that Court 
to tiy the case. Those allegations may be wholly 
untrue, but it is not for this Court to pronounce on 
thorn for the purposes of this application — jurisdiction 
does not depend upon actual facts but upon the allega- 
tions made concerning them. Tins suit, tlmrefore, can- 
not be proceeded with. The suit will be stayed till the 
detej'mination oE the suit at Karachi. I make no 
oi*der as to costs. 

Attorneys for the plaintiffs: R. M. Chatterjee <§• Co, 

Attorneys for the defendants : Leslie 4- Hinds. 
w. M. c. 
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APPELLATE CIVIL. 


Before JeiiLina C. J., and N. R. Chailerjea J. 

MANI MOHAN MANDAL 

I*. 

RAMTARAN MAN DAL.* 

Remand — Remand on a preUmmary point — Povert ofTmcer Apiyellate Conrl 

to reverse and remand — Cictl Proeeditre Code (Act V of 190S) t. 107, 

9 Hl-a. (1) cL (6), snb.$ (2); O. XLl, r. 2S. 

Ats the body of the Code creates jurisdiction (while the riiloa iudicate 
tlio mode ii which it is to bo ewc:sed), it is expressed in more general 
terms, but has to be read in conjunction with the more particular prOTialons 
of tlie tu]e'<. 

S. 107 Bub-a. (i) cl. (/>) of *hc Code is subject to the conditions and 
limitatious prescribed by the rules . and in the case of a lower Appellate 
Court, the power of reversal and rem.aDd is limited to the position describod 
in rule 23, Order XLI. 

Second appeal by Maui Mohan Mandal and Upen- 
ilni Nath ilandal and Shamdhon Mandal, lieirs and 
legal representatives of Adwaita Mandal (deceased), 
and Rai Mohan Biswas, the defendants Nos. 5 and G. 

The facts connected with this case appear from the 
judgment passed in upi>ea\ by A. Mellor Esq., Addi- 
tional District Judge of Alipore, dated 12tli February 
1013. The full text of the judgment is as follows 

“ Thv^ was n suit for reewery of po^acnavon of 3a bijibaa odd of laud 
wliicli was leased to pUiiitiif (namtnrau Mandal) iti the year 1900 by the 
Court of Wards, then managing the C&tatc of Barada Prosliad Hoy Chow- 
dhnryuiiois defendant No 8 iutlicsuit. PlftiiitilT nllegiHl that the land 
was ill Toliik No 333.whicli liclotigs to their landlord and that he InJ bciii 

® Appeal from Appellate Decree, No. 142-1 of 1913, against the decree 
of A Millor, Additional District Judp* nf 24*l'arganaa, dutid Feb. 12, 
1913, rcserring the deirce of IlnrliKMla MnnitiKlar, Muiisif of Alipiir, dateil 
1V»,.22, 1912., 
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dispo*®e«'*0(l liy Ocfcmiaiil® No®. 6 ftn»I 0. Tlic ca^c of tlie principal dcfend- 
niit No. 6 is tliat tiic land i® nut in Taluk No. 3.13, i>n( i® in <it1tcr tal'ik® 
and Im® l<oci> 'c-aBed to 1dm l>> other Ijudtiml® 

Tlie learned Miiu®if di®mi*>««Hl the suit, finilinj; tliat tin* l>oiiiidnrie® 
};i\cn in the plaint include o\er 2C0 hi^lia® of land nn<l tlio land in piilt 
has notliecn properly iilentified. 

He considered that the pliintiff ahoiiM hate had a local cnqiitr} inade 
to ascertain whether the di®piitc<l land Bctually fell in Tnink No. 333 or 
nut. Tlie plaintid ha® appealed .and Iih contciitiona will appear from the 
remark® which I shall inaVe. He aaya that lie U a poor man and could 
not afford the expense <i£ a CuminNsinn for li*cnl investigation a® hi® 
landlord gave him no help in tighliug the case He thought that his evi- 
dence was suflicient to prove his case and still maintains tliis position. 

The case is one of sonio hardship. Tlierc can he no doulit th.it the 
appellant got settlement of 33 hlgha® of hnd and paid root for it. He ha® 
filed receipts granted by the Court of Ward®, al>out which there can l>c 
no suspicion. Exhibit B proves that tlie Court of Wards l>oiight up 151 
Idglia® of land in execution of a decree against tenants Of this area 
appellant took settlement of 33 Idghas comprising the holdings of Parnn 
Mandal (30 highas) and Hatcm Molht (3 bigtio.®) o<hl The landlord i® 
admittedly in povgession of II Inghn® odd, the holding of Kinii Molla, 
and leosc'il out the remaining IOC higha® 4 cottas to the contestiug defend, 
ant Adwaita. The latter has executed a laMmt in re«pect of the 100 
highas acknowledging Burada Dabii.a® lus landloid and mentioning tlic lease 
of the appellant. He admit® the purchase of 151 bighas b} llarada Babii 
The 45 bighag situated tii Taluk No. 333 comprise the 33 bigbas leased 
to appellant and the 11 highas occupied by the landlord himself There 
can, tliereiorc, he no doubt of appellatit’a title to 33 biglias and hts posses- 
sion IS proved by Ids dakhih* and by kabultatt executed by person® to 
vvhoin he sublet parts n£ the lioldiiig 

It is, therefore, inc(|UiiaI>le that lie shuiiM be deprived of this land by 
a trespasser, becauve he did not consider il necessary to have a local inves* 
ligation held or liecaiise he could not afford to do so. He .isks tins Court 
to allow* him to remedy the defvct even now aud in the luterest.s of justice, 
I think he should l« allowed 

The decree of the lower Ctnirt i®, therefore, wf aside awf the cate it 
remanded. The Muiibif vvill issues coininisbioii for local investigation to 
determine the situation of the land^aml decide the exact situation of the 
45 bighas of land which lie in Talu)^ No 333 aud which include tlie 3 
Inghasin dispute. After considering tW report and taking such further 
evidence as he may consider necessary, lie will proceeil to determine the 
suit. Cixta to abide the final result ” 
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'J’lie contesting defendants Nos. 5 and G being dis- 
safisile/J iWtJ) this decision o! the Additional Judge 
reversing that of the learned Hnnsif of Alipore dated 
22nd February 1912 and remanding the case, preferred 
this second appeal to the Hon’ble High Court. 

Habit Biphi Bthari Ghnse (junior), for the appel- 
lants. Tbe lower Aiiiiellafe Court considered it a hard 
Case becau‘?c the -plaintiff could not afford to have a 
local investigation to discover whether his lands fell 
within taluk number 333, and has directed the igoiie 
of a coniinission, thougli plaintiff maintained that’ 
hiso.vidcnce was sufficient to dispose of the suit. I 
submit that is taking now evidence, and the case 
ought not to iiavo been itmianded fora local investi- 
gations vide Oixler XLL rule 27 of the Code of Civil 
Procedure. 

[N. I?. CllATTBRJEA J. Blit SCO Order XLI, rule 
28.] 

Suppose the jtlaintiff did not choose to adduce 
evidence, can ho now ask for additional evidence to he 
taken after appesil ? Here the lower Appellate Court 
has acted under Onlcr XLI, rule 23 and I complain 
that he cannot do .so u« tho Court of first iu.stance did 
not dispose of the wise on a prolnninary point hut on 
the merits after discus.sing the whole of the evidence 
that tho parties without any restriction jdaced before 
it. The lower AiipcIIute Court is also not entitled to 
take additional evidence under Cider XLI, rule 27, 
but that matter is not now before tins Court. If the 
Apjiollatc Court does take additional evidence, I 
have tbe light to appeal. 

The only (pic.stioii that has to bo considered at 
pieseiu is whether a lower Ajjpellate Com t has (he 
power under Onler XLI, rule 23 of reversing and 
uunanding. 
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[.TenkIKR C..L Till* c.iii Iipnr Iho nppoal on 

till* merits and then lie can cxcicise all llio powers 
given io an Appellate Court.] 

Yes, he can. 

Bahn Shih Chandra for the respondent. I 

submit the Court has very wiile powers now under 
Order XLI. rule 38 which is a new provision. 

Rule 23 of Order XLI is not exhaustive, as clause 
(6) of sub*section (i) of section 107 of the Code «ays 
in general terms that an Apjiellate Court shall have 
power to remand a case. Uinler the iMrcumstaiices 
this case should go hack. 

Jenkins 0. J. This is an appeal fjom a decision 
by the lower Appellate Court. For that duuision there 
can bo no justification unless it can be brought within 
the terms of rule 23 of Order XLI. But that clearly 
cannot he done foi the Court of first instance did 
not dispose of tho case on a pi*elimlnary point but 
on the merits after iliscnssing the whole of the evi- 
donca that the paities, without any ivstrictioii, placed 
before it. 

It has been suggested before us that rule 23 is not 
exhaustive, and for that purjiose we liave been re- 
ferred to section 107, sub-section (/), clause (6) of the 
Code where, no doubt, it is said in genenil tenns that 
an Ai)])ellnte Court shall have i»owei to lemamJ a case. 
But this argument overlooks the opening words of 
the section which provide that subject to siieli condi- 
tions and limitations as may be prescribed a Court 
shall have that power. If wc turn to tlio definition 
clause we find that prc.scribod” means i)rc.scribed 
by rules, and “ rules’’ means rules and forms contained 
in the first sclieilule or made under section 122 or 
section 125. These rules piovide that in the case 
of a lower Api>el!ate Conit the power of reversal and 
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'J'lie contesting clelendants Noa. 5 and G being dis- 
satisfied witli this decision of the Additional Judge 
reversing that of the learned ilnn si f of Aliporo dated 
22nd February 1912 and reinnnding the case, preferred 
this spconil ai)peal to the Hon'ble High Court. 

Bahu Bipin Bihari Ghnse (junior), for the appel- 
lants. The lower Appellafe Court considered it a Imrd 
case because the •j)laintiff could not afford to liave a 
local investigation to discover whether his lands fell 
within taluk number 333, and 1ms directed the iscue 
of a comniission, though plaintiff maintained that’ 
his G.viflence was sufficient to dispose of the suit. I 
submit tlmt is faking now evidence, and the case 
ought not to liuve been remanded for a local investi- 
gation: vide Oixlcr XLL rule 27 of tlie Code of Civil 
Procedure. 

[N. R. Ckatterjea J. Rnt see Oifier XLI, rule 
28.] 

Suppose the iiluiiitifl did not choose to adduce 
evidence, can he now ask for additional evidence to be 
taken after appeal ? Here the lower Appellate Court 
has acted under Oixler XLI, rule 23 anti I complain 
that he cannot do so as tlio Court of first instance did 
not dispose of tho case on a preliminary i^oint but on 
tlie merits after discHs.sing the whole of the evidence 
that the partie.s without any restriction placed hoforo 
it. The lower Ai)2>ellat9 Court is also not entitled to 
take additional evidence ujulcr Order XLI, rule 27, 
but that matter is not now bofoi*e this Court. If tho 
Ajipollato Court docs take additional evidence. J 
hjjvo tl)e rigljt to ai>i)eal. 

The only <inestion thar 1ms to he considered at 
j)i(*sont is whether a lower AjJiiellate Com t has the 
power under Onlor XLI, rule 23 of ixivorsing and 
leiimnding. 
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[Jenkins C.J. TIh* Jml/»c «iii lienr tlu* npj’cal on 

the merits anti tlien lie can oxeicise all the powers slA^l^toIlA'< 
given to an Ap]U'llale Court.] JIavuai. 

Yes, ho can. ttAMTARA't 

Dabu Shih Chandra for the respontleiU. I 

' submit tbo Court lias very witic powers now under 
Order XLT. rule 38 which is a new provision. 

Rule 23 of Order XL! is not e.\haustivo, as clause 
(5) of sub-vcction (I) of section 107 of the Code says 
in general terms tlmt an Appellate Court shall have 
power to remand a case. Untler the circumstances 
this case should go l)ack. 

Jenkins 0. J. This is an aiipcal from a decision 
by the lower Appellate Court. For that decision tliere 
can he no justification unless it can ho brought witliin 
the terms of rule 23 of Oixlcr XLI. But that clearly 
cannot bo done for the Court of first instance did 
not dispose of tho case on a proUminary point but 
on tho merits after discussing the wliolo of the evi- 
dence that the parties, without any restriction, placed 
before it. 

It has been suggested before us that rule 23 is not 
exhaustive, and for that puriiosc we have been re- 
ferred to section 107, sub-section (i), clause (h) of the 
Code where, no doubt, it is said in genoiiil teims that 
an Appellate Court shall have i>owcr to leinaml a case. 

But this argument overlooks the opening words of 
the section which provide that subject to such condi- 
tions and limitations as may be prescribed a Court 
shall have that power. If we turn to the definition 
clause we find that “ jircscribed ” means prescribed 
by rules, and “ rules'* means rules and forms contained 
in the first schednlo or inutlo under section 122 or 
section 12.5. Tliose rules provide (hat in the case 
of a lower Appellate Court the power of i-eversal anti 
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remand is limited to the position described in rule 
23, Order XLL And this is the general rule except 
under special conditions wliich have no application 
in the circumstances of this case. 

I may here point out wliat is obvious on a iJertisal 
of the Code as a whole that the Code, consists (i) 
of that which i.s termed “ the body of the Code ” and 
(ii) of the rules. 

The body of the Code is fundamental and is un- 
alterable except by the Legislature; tlie rules are 
concerned witli details and inacliinery and can be 
more readily altei-ed. Thus it will be found that the 
body of the Code creates jurisdiction while the rales 
indicate the mode in which it is to be exercised. It 
follows that tlic body of the Code is expressed in 
more general tcrniH, but it has to be road in con- 
junction witli the more particular provisions of the 
rules. 

Ill this case it appears to us that the learned Judge 
clearly had no authority to reverse and remand. Wo 
must, therefore, set aside hi.s tlecision and direct that 
the case be restored to his file and that he should 
liroceed with tlie hearing of the appeal according to 
law. When it comes before him it will be open to 
him to exercise all tlie powers that ate vestctl in a 
Court of Ajipcal ami in jiarticuhir those mentioned in 
sa!>sectioii (2) of scclioii 107 of the Code. What powem 
he should exercise in the particular circumstances - 
of this case, it would not he right for us to indicate. 
But all we now do is to direct a re-hearing of the case 
hy the lower Appellate Court. 

Costs will abide the result. 

N. 11. CuATTnupn J. concurretl. 


«. s. 


ripprai ailoitrd : otsd trmnnded. 
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CRIMINAL REFERENCE. 

l{*/ort Chilly att-l Chajmati JJ. 

KMPKKOU 

V, 

DURGA HALWAI.* 

Seeur'ity /nr goofi bfhaviour — I'ertmi trtlkm the lofa> limits of the Magn- 

Uate't juriidielion—llut'Unre-^Cv’umntian «f acU eommjilained of 

teithhi liiehloeal limili—Juriniulion of Magittrate — Criminal I’roee 

dure Code (Act I'o/iSOS)# 110. 

Section 110 ot tlic Cnniiiiul I’rouJun CwJt 4of» not require rt-siileiice 
witliin tlie locfll Iimics o{ ttie )uri«dittiou of the Mngittrdte 3ilu> iimtituteri 
proceedings tlicreunder 

Where the habits of the persons colUtl npun lo fiircieh bocirity for 
good bchauour were practised, nnd tlnir cmI ripu'atiou acquired, within 
the local limits of the jurisdiction of the t’rcsidcncy Magistrate of tlic 
Northern Dhision of the town of Calcutta, thongli tin-} nii^ht be occa- 
sionally residing ekew here 

Held, that the Magistrate was competent to taUc proceedings agaicst 
such parties under s, 110 of the Code. 

Ketahotv. i^iueen EmTims (1) distiiigiuslied. 

The facts of the case arc as follows. One Pur- 
metssur Baniti was arrc.stcd in Dccembei 1914 in con- 
nection with a liouso-bieakinp ca.se within the limits 
of the Jorabagaii thanu, in the town of Calcutta, and 
made a long statement imf)ncating the six accused and 
others as his associates in a series of thefts and bui- 
glarics committed in the Northern Divi.sion of the 
town during the last two years. This information led 
to police action against the jircsent accused, ilahendm 
Karmakar was arrested in January, in the Jlidna- 
pore district, with reference to a dacoity committed at 

• Criminal Itefcrcnce Ko. 1 of 1915 by K D. Das Uiipta, Pre-idt-ncy 
Msgiotratc, Northern I)i\ irion, Calcutta, dated April?, 1915 
(1) (1900) I. L. K. 27 Calc. 993. 


1915 
Jfan 31. 



154 

1915 

II 'tPEBOR 

. V. 

Dobga 


INDIAN LAW REPORTS. [VOL. XLIII. 

Serampore in the i>reco(Uug mouth,' and brought down 
to Calcnttta in custody. The other accused w^ere arrest- 
ed at various places in the town. A proceeding under 
s. 110 of the Criminal Procedure Code was drawn up 
against them, on lltUFebruarj’ 1915, ona police report 
submitted by the Snb-Inspector of E. Towui stating 
that they, “being found within the jurisdiction of the 
Presidency Magistrate, Northern Division, associated 
together and with other old offenders, and habitually 
committed house-breaking or thefts,*’ and they were 
required to show cause why they should not execute a 
bond, each in the sum of Rs. 500, with two .sureties in 
the like amount, to be of good behaviour for three 
years. Parmessur stilted in his evidence that the six 
accused and others of the gang used to meet and plan 
their criminal enterprises at various liouscs and shops 
within the limits of the Jombagan tbana, and at a 
house in Mechua Bazar Street, and that they kept 
their house-breaking implements at fiist in Bnrtola 
Lane and then at 14, Wellington Square. His evi- 
dence was corroborated by a large number of witnesses 
living in the neighbourliood of those houses and shops, 
who also proved the general bad repute of the accused, 
as thieves. Each of the accused had further been 
previou-sly convicted under one or the other of the 
following sections, 580, 411, 414, 454 uud 457 of the 
Penal Code, or bound down under ss. 109 and 110 of 
the Criminal Proecilurc Code, and laid served vuTious 
tenuH of impiisonmenl down to lUlii. Since their 
release they had committed a series of burglaries and 
tlioft'i, most of thorn in the town of Culcntla. 

It appeared that Maliendra was a native of the 
Midnapore district and that ho claimed to have losid- 
ed and earried on the business of a manufacturer of 
iron chests at a village in the district. But the 
evidence showed that he had resided in Calcutta till 
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the previous Afrnihayaii (November, December 1914) 
and only now and then vi.sited the Midimporo sljop. i.>(i.frob 
T he accused Juigopal was fomul to have resided in Cal- 
cutta and to have only oecasioimlly visited the house iulmai. 
of Ids mothor-in-Iaw Sintld iioarDum Dum, and it 
was at places within tlie juri.sdiction of the Presidency 
Slagisti-ale of the Northern Division that he was cons- 
tantly found iji the conu>auy of the other accused by 
the prosecution witnesses. He was also arrested at 
one of these places. 

The Magistrate found that the accused Durga,- 
Muhendra, Joygopal and Gangji Bisheu weie tlic most 
dangerous of the gang and hound them down to be of 
good belmvlour for throe year.s, and t)ie others for a 
period of two years. He submitted the case, under s. 

123 (2) of tlio Criminal Procedure Code, to the High 
Court by his order dated the 7th April 19J5. 

Bahii Mammilla ^ath Mxikt'rjee and Babxi Pra- 
hodh Chandra Chatterjee., for the accused. Mahondra 
wa.s a native of, and resident in the Midnupore district. 

Ho was arrested there and brought down to Calcutta. 

.laigopal is shown to have been living with Ins mother- 
in-law at Sinthi. They wei-o not resident within the 
Magistrate’s jurisdiction, and lie has no ijower under 
s. 110 to institute proceedings against tliom. Refers 
to Keiahoi v. Qneen-Exnjxress (1). fHe then dealt with 
the evidence in the case], 

Mr. S. P. Das ami Dabxi Manindi'a Xath Daiirx'jec, 
for the Crown. Tlic section <loes not impure ipsidence 
within the Jfagistrate’s jurisdiction. The acts com- 
plained of were conunitteil wilbin the jurisdiction, the 
habit acquired here, ami this circumstance gives the 
Magistrate authority to (iioceed under s. 110: see 
Empo'or v. Bapoo Yellapxi (2). 

Cixr. adv. iniU. 

(l) (IS'OO) I. u It. Cuk- 993. (2) (1907) 9 I3om. L. Ik 2tt. 
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Serampore in the pi-eceding mouth,- and hmught down 
Kmiebor to Calcuttta in custody. The other accused were arrest- 
l*)uRGA ^ various places in tlie town. A proceeding under 
Halwai. s. 110 oE the Criiiiiual Procedure Code w.i^ drawn up 
against them, on 11th February 1915, oiia police report 
submitted by the Sub-Inspector of E. Town stating 
that they, “being found within the jnrisiliction of the 
Presidency Magistrate, Northern Division, associated 
together and with other old offenders, and liabitually 
committed house-breaking or thefts,*’ and they vrere 
required to show cause wliy they sliould not execute a 
bond, each in the sum of Rs. 500, with tw’O sureties in 
the like amount, to be of good behaviour for three 
years, Parmessur stated in his evidence that the six 
accused and othci>? of the gang used to meet and plan 
' their criminal enterprises at various houses and shops 
w'ithin the limits of the Jorabagan thann, and at tv 
house in Meclnia Bazar Street, and that they kept 
their house-bretvking iinplemcnt.s at first in Bartola 
Lane and then at 14 , Wellington Square" His evi- 
dence was corroborated by a large number of witnesses 
living in Hie neighbourliood of tlioso houses and shops, 
who also proved the genex-al bad repute of the accused, 
as thieves. Each of the accused had further been 
lirevionsly convicted under one or tlie other of the 
following sections, 380, 411, 414, 454 and 457 of the 
Penal Code, or bound down under s.s. 109 and 110 of 
the Criminal Procedure Code, tuid had served vaTious 
terms of imprisonment down to 1912. Since tlieir 
release they had committed a .series of bnrglarie.s and 
thefts, most of them in tlie town of Calcutta. 

It appeared that Mahendi’a was a native of the 
Midnapore dlstiict and that lie claimed to have resid- 
ed and carried on Hie business of a manufacturer of 
iron chests at a villngo in the district. But the 
evidence showed that he had resided in Calcutta till 
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the previous Apmluij’uu (November, December 1914) 
and only Jiow and then visited the !Midnnpore shop. 
The accused .Taigopal wis found to liave resided in Cal- 
cutta and to have only occasionally visited the house 
of his moth'er-in-law Sinthi neavDum Duni, and it 
was at places witJiin tim jurisdictioa of the Presidency 
JIagistrato of the Northern Division that he was cons- 
tantly found In the company of the other accused by 
the prosecution witnesses. He was also arrested at 
one of these places. 

The Magistrate found that tlie accused Durga,- 
Mahondra, .Toygopal and Gang:i Bishen were the most 
dangerous of the gang and bound them down to he of 
good behaviour for three years, and tlie others for a 
period of two years. He submitted tlie case, under s. 
123 (2) of the Criminal Procedure Code, to the High 
Court by hia order dated the 7th April 1915. 

Babu Mammilla Nath M'ukt>rjee and Babu Pra~ 
hodh Chandra CAiatterjeeAov \\\<i accused. Mahendra 
was a native of, and resident in the Midnapoie district. 
He was arrested there and brought down tu Calcutta. 
.Taigopal is shewn to have boon living with liis motlier- 
in-law at Sinthi. They were not resident within the 
Magistiute’s jurisdiction, and he has no power under 
F. 110 to institute pjoceedings agsnnst them Refers 
to Ketahoi v. Queen-Empress (1). [He then dealt with 
the evidence in the case]. 

Mr. S. R. Das and Babu Manindra Xalh Banrrjee, 
for the Crown. The section does not ivqnire lesidenco 
within the Magistrate’s jiirisdictioii. The acts com- 
pluinod of were committeil wnthiu the jurisdiction, the 
habit acquired here, and this circnmstanci* gives tlie 
Magistrate authority to i^iocced under s. 110: see 
Emperor v. Dapoo YcUapu (2). 

Cur. adv. vuU, 

(1) (1?00) I. L. U. 27 C«lo 993. (2) (1907) 9 Bora. L. B. 2H. 
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Serampore in the preceding month,- and brought down 
to Calcuttta in custody. The other accused were arrest- 
ed at various places in the town. A proceeding under 
s. 110 of the Criminal Procedure Code was drawn up 
against them, on 11th February 1915, on a police report 
submitted by the Sub-Inspector of E. Town stating 
that they, “ being found within tlie jurisiiiction of the 
Pre.sidency Magisti*ate, Northern Division, associated 
together and with otiier old offenders, and habitually 
committed house-breaking or thefts,*’ and they were 
required to show cause why they should not execute a 
bond, each in the sum of Rs. 500, with tw'O sureties in 
the like amount, to be of good behaviour for three 
years. Parmessur stated in his evidence that tlie six 
accused and others of the gang used to meet and plan 
their criminal enterprises at various houses and sliops 
within the limits of the Jorabagan thana, and at a 
house in Moclma Bazar Street, and that they kept 
their house-breaking implements at first in Bnrtola 
Lane and then at 14, Wellington Square! His evi- 
dence was corroborjited by a large number of witnesse.s 
living in the neighbourhood of those liouses and shops, 
who also proved the gciieral bad repute of the accused, 
iis thieves. Each of tlie accused had further been 
previously convicted under one or the other of the 
following sections, 380, 411, 414, 454 uud 457 of the 
Penal Code, or bound down umler ss. 109 and 110 of 
the Criminal Procedure Code, and liu»l .served vaTioiis 
terms of impiisonment down to 1912. Since their 
release they had committeil a .series of burglaries and 
thefts, most of them in the town of Culentfa. 

It appeared that Maliendra was a native of the 
Midnapore tlisttict and that ho claiined to have lo.sid- 
ed and carried on the Inisincss of a inaniifacturer of 
iron chests at a village in the district. But the 
cvidonce showed that ho had resided in Calcutta til! 
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the previous Apr.iluiyiin (November, December 1914) 
and only now and then visited the Midnapore shop. 
The accused Jaigopal was tonnd to have resided in Cal- 
cutta and to have only occasioimny visited the house 
of Ids moth'or-in-law i^i Sintid ncarDum Dum, and it 
was at places within the jurisdiction of the Presidency 
Magistrate of tlie Northern Division that he was cons- 
tantly found in the company of the other accused by 
the i)rosccution witnesses. He was also arrested at 
one of these places. 

The Magistrate found that the accused Durga,- 
Mahondni, .Toygopal and Gang;i Bishen were the most 
dangerous of the gang and bound them down to he of 
good behaviour for throe years, and the others for a 
period of two years. He submitted the case, under s. 
123 (2) of the Criminal Procedure Code, to the High 
Court by his order dated the 7th April 1915. 

BaVu Manmatlui Nath Muk/'tyce and Baba Pra- 
bodli Chandra Chatterjee, for the accused. Mahondra 
was a native of, and resident In the Midnai)ore district. 
Ho was arrested there and brought down tn Calcutta. 
Jaigopal is shewn to have been living with his mother- 
in-law at Sinthi. They were not resident within the 
Magistiate’s jurisdiction, and he has no power under 
s. 110 to institute pioceedings ag.unst thorn. Refers 
to Ketahoi v, Queen-E mpress (i;. [He then dealt witli 
the evidence in the case], 

Mr. S. R. Das and Dahii Manindra Nafti Banrrjec, 
for the Crown. The section docs not ix*quiie lesidence 
within the Magistnite’s jiiri.sdiction. Tlie acts uom- 
l>lained of were committed within the jurisdiction, the 
habit acquired here, and thi.s circumstance gives the 
Magistrate authority to pioccerl under s. 110: see 
Emperor v. Bapoo Ycllapu (2). 

Cur. adv. ruJt. 

(0 (IfyO) I. L II. -J? Cuk- 333. (2) (1907) 9 Bora. L. U. 2t4. 
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Serainpore in the precedmg mouth,- and brought down 
(o Calciittta in custody. The other accused were arrest- 
ed at various places in the town. A proceeding under 
s. 110 of the Ci’iminal Procedure Code w.is drawn up 
against them, on 11th February 1915, onu p_oUce report 
submitted by tlie Sub-Inspector of E. Tow’ii stating 
that they, “being found within the jurisdiction of the 
Presidency Magistrate, Northern Division, associated 
together and with other old offenders, and habitually 
committed house-breaking or thefts,” and they were 
required to show cause why tliey should not execute a 
bond, each in the sum of Rs. 500, with two sureties in 
the like amount, to be of good behaviour for three 
years. Parmessur stated in big evidence that the six 
accused and othei-s of the gang used to meet and plan 
their criminal enterprises at various houses and shops 
w’ithin the limits of the Jombagan thana, and at a 
house in Mechua Bazar Street, and lliat they kept 
their honse-brenking implements at first in Bartola 
Lane and then at 14, Wellington Square! His evi- 
dence was corrobonued by a large luimberof witnesses 
living in tlie neighbourhood of those houses and shops, 
who also xn’oved the genei-al bad repute of the accused, 
as thieves. Each of the accused bad fiirtlier been 
previously convicted under one or the other of the 
following sections, 380, 411, 414, 454 and 457 of the 
Penal Code, or bound down under ss. 109 and 110 of 
the Criminal Procedure Code, and had served various 
terms of imprisonment down to 1912. Since their 
release they had committed a series of burglaries and 
thefts, most of them in the town of Calcutta^. 

It appealed that Mahendm was a native of the 
Midnai>ore district and that lie clalnicnl to have resid- 
ed and cariied on the business of a inamifacturcr of 
Iron ciiDsts at a village in the district. But tlie 
evidence showed that he had lesided in Calcutta till 
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the pi-evious Agnihayan (November, December 1914) 
and only now and then visiteil the Jlidnapore shop. 
The accused Jaigopal was round to have resided in Cal- 
cutta and to have only occasionally visited the house 
of his molh'er-in-law Sinthi iioarDum Dum, and it 
was at places within the jurisdictioii of tlie Presidency 
Jlagistrate of the Northern Division tlnit lie was cons- 
tantly found in tho company of the other accused by 
the prosecution witnesses. He was also arrested at 
one of these places. 

The Magistrate found that the accused Dnrga,- 
Mahendra, Joygopal and Gangsi BisUen wore tlie most 
dangerous of tho gang and bound them down to be of 
good behaviour for three ycara, and the others for a 
period of two years. He submitted tho case, under s. 
123 (3) of the Ciiminal Procedure Code, to the High 
Court by his order dated tho 7tli April 19J5. 

Gflbii Manni^iUia Nath Mitk^rjee and Bain Pva^ 
bodh Chandra Cliattc)'Jee,ioY Xha accused. Mahendra 
was a native of, and resident in the Midnapore district. 
He was arrested there and brought down to Culcntta. 
Jaigopal is shewn to have been living witli his mother- 
in-law at Sinthi. Tliey weic not resident within the 
Magistrate’s jurisdiction, and he has no power under 
s. 110 to institute proceedings against them. Refers 
to Ketahoi v, Qiieen-Emprcss (ij. [He tlien dealt with 
the evidence in the case]. 

Mr. S. li. Das and Bahu Alanindrn Xaf/i Baiifrjee, 
for the Crown. Tho section does not ix*quiie residence 
within the Magistrate’s jurisdiction. The acts com- 
plained of wore committe<l within the jurisdiction, the 
habit acquired hera, and this circumstance gives the 
Magistrate authority to piocced under s. 110: see 
Emperor v. Bapoo Ydlapu (2). 

Cur. adv. vutt. 

(l) (li'OO) I. L. U. '>7 Cull 903. (2) (1907) 9 IJora. L. It. 244. 
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Serampore in the pi*ecediiig moutli,' and brought down 
to Calcuttta in castody. Tlie otlier accused w’ere arrest- 
ed. at various places in the town. A x>i'oceeding under 
8. 110 of the Crirainsil Procedure Code was drawn up 
against them, on II th Febinary 1915, on a police report 
submitted by the Sub-Inspector of E. Town stating 
that they, “being found within the jurisdiction of the 
Presidency Magistnite, Northern Divi.sion, associated 
togetlier and with other old offenders, and liabitually 
committed house-breaking or thefts,” and tliey were 
required to show cause why they should not execute ii 
bond, each in the sum of Rs. 500, with two sureties in 
the like amount, to be of good behaviour for three 
years. Parmessur .stated in his evidence that the si.x 
accused and others of the gang used to meet and plan 
their criminal enterprises at various houses and shops 
withm the limits of the Jorabagan tliana, and at a 
house in Medina Bazar Street, and that they kept 
their house-breaking implements at liist in Bartola 
Lane and then at 14, Wellington Squar.o* His evi- 
dence was corrobonited by a largo number of witnesses 
living in the neiglibourliood of those houses and shops, 
who also proved the geiiend bad repute of the accused, 
as thieves. Each of the accused had further been 
previoiLsly convicted under one or the other of the 
following sections, 380, 411, 414, 454 aud 457 of the 
Penal Code, or bound down under ss. 10.') and JIO of 
the Criminal Pmccdurc Code, and Inal served vaTious 
terms of imprisonincjit down to 1912. Since their 
release they had c(*miiiitte<l a sericM of Inirglaiios and 
thefts most of them in tlio town of Calcutta. 

It appeared that Mahendi'a W’as a native of the 
Midnapore dlsliict and that he claimed to have lesid- 
cd and carried on the bii'^ineas of a inaiinfacturcr of 
Iron che.sts at a village in the district. But the 
evidence sliowe«l that he had resided in Calcutta till 
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tlio pi’ovi'ous ApiuliJiyaa (Novcmlwr, Dccembev 1914) 
and only now and tlipii viaited tlic Mi(lnai>ove shop. 
Tlio accused .Tai'gopal was fouiul to have resided in Cal- 
cutta and to have onl y occasionaUj' visited the house 
of his inoth’er-in-law Sinthi near Dam Dnm, and it 
wan al places within the juri.stiiction of the Presidency 
Magistrate of tlie Northern Division that he was cons- 
tantly fonud iji the company of flic other accused b}' 
the proseculioji witnesses. He was also arrested at 
one of these places. 

The Magistrate found that the accused Dtirga,- 
Muheudni, Joygopal and Gaiign Bi.sben were the most 
daugcious of the pang ami bound them down to be of 
good behaviour for three years, and the others for a 
period of two years. He submitted the case, under s. 
123(2) of the Criminal Proccdiiro Code, to the High 
Court by his order dated the 7th April 1915. 

Babu Aianmalha ^afk Xfukn'jee and Bahu Pm- 
h0(2h Chandi'ct Chaiterjee, for (ho accuse<l. Mahendra 
was a native of, and resident in the Midiiuporc district. 
He was arrested there and brought down to Calcutta. 
Jaigopal is shewn to have been living with his mother- 
in-law at Sinthi, Tlioy wciv not resident witJiin the 
Magisti-ate’s juri.sdiction. and he has no power under 
s. 110 to institute pjoccedings against them Rufens 
to Kctahoi V. QH€en-EiH}jre$s{\). [He then dealt with 
the evidence in the c.ise]. 

Mr. S. R. Das and Bahu AJanindm Salk Banrrjri'^ 
for the Crown. Tlie section does not ivqujii* iCHldiMU'**, 
within the Magistrate’s jurisdiction. Tho ticfti 
plained of were eominitted within the Jurisdiction, tfic 
hubU acquired here, ami thi.s circiunstance gives the 
Magisliate authority to ptocced under .s. 110: .see 
EmjJeror v. Bapoo YcUaptt (2). 

Cur. at/r. rul(, 

(2) (l?'i7> ? 1«DI» U IL tifi. 
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CuiTTY AND Chapman J.T. Tins is a reference 
under section 123 of Hie Criminal Procedure Code in 
the matter of six persoms, Durga Halwai, -Jlahendra 
Karmakar, Jaigopal Das, Ganga Bishen, Dwarka Sukul, 
and Sham Lai, who have been ordered- to- furnish 
security for good behaviour, the first four for thi-ee 
3’ears, and the last two for two years, respectively, 
under section 110 of the Criminal Procedure Code, and 
who have all failed to furnish such security. The 
case made against tiiem is that they are all h^’ habit 
house-breakers and thieve.s, and form piirt of a gang 
who have been operating in Calcutta during the past 
three years or thercubonts. On behalf of ifahendm 
Karmakar and Jaigopal Das it was argued that tlie 
Presidency Magistrate had no jurisdiction to take pro-^ 
ccedings ags\inst them under section 110, because they 
wore not within the local limits of his jurisdiction. 
Tlierc appears to bo no force in this contention. 
Mabendra Karmakar may bo a native of Midnnpore, 
but it is proved that ho was lesiding in Calcutta down 
to Agraliayan last. Ileattemptod (but without success) 
to show that he was carrying on a shop for the manu- 
facture and sale of iron chests in a remote village in 
the Midnapore district. About December 1911 he dis- 
appeared. He was arrested in January in the Midna- 
porc district in connection with a burglary committed 
at Sei'ampore in December 191-1. He was brought 
under arrest from Sci-amporc to be placed before the 
Magistmte in this case. .Taigopul was arrested in Cal- 
cutta at the shop of Kedar Banin. For him It was said 
that ho lived at Sinthi near Dum'Dum. It appeal's 
that lie used to go there to the house of his luothcr-in- 
law, hiid that lie usc<l a bicycle to come and go. It , 
w;is argued that “within the local limits of Ids 
jurisdiction" must be read as “residing within llio 
local limits,” etc., ami the case of Ketafioi y. Queen- 
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Empress (1) wa.s citoil. The remarks in that jinl^mcnt 
must he read in connection with the particular lacts K'ipbrob 
oC that ca-ie, which were entirely (Uflferent from tho.se 
before us. In none of the sections 107 to 110 does the haiavai. 
word “ rcsidiiiff occur, and to read it into tlioso' 
sections would involve a complete alteration of their 
scope and effect. It was undoubtedly within the 
local limits of the Presidency Magistrate’s jurisdiction 
that the habits of all tljese six persons, which are now 
complained of, were practised, and their evil reputa- 
tion, if any, acquired. Of the merits of the case very 
little need be saidv There Is abundant and cogent 
evidence that all tlmse six poi'sons arc Imbitnal house- 
breakers and thieves. They liavo all been in jail, 
some of them once and once again for similiir olTence.s. 

They all last emerged from jail at various dates from 
October 11)11 to July 1912. Since then tliey have been 
associating in Calcutta witli Parmessur and Sitauatli, 
other oflendoifi of tliosume class, and have formed a 
regular gang for the commission of liouso-breaklng 
and theft. There is evidence of no less than 14 
burglaries from 1912 down to 1914 in lospoct of wliicli 
suspicion lias fallen U[ion them. Their repiiiation ns 
thieves is firmly established by the evidence of a 
number of witnesses including those called for the 
defence. It would be dillicnlt to imagine a case in 
which the application of sef*iou 110 was more neces- 
sary or proper. ^Ve accoidiiigly confirm the oitler of 
the Presidency Magistrate, and direct that Durg.i 
Halwai, ilahemlra Karmakar, Juigoiial J)as and Giiiigu 
Bishun be detained in prison for three years eacli, and 
Dwarka Suknl and Sham Lai for two years ciicli,' or ' 
until within such periods they leapcctivoly give tlm 
security to the Magistrate as oitlorcd by him. Tlio 
imprisonment will in each case be rif’orous. 

(1) IIMO) 1. t. n, 27 Calc. flW. 

J? 


c. u, M. 
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LETTERS PATENT APPEAL. 


Btfore Jenhitis CJ.^and N. 11. Chaiterjea J, 

MAHOMED BUKTH MAJUMDAR 

V. 

DEW AN AJMAN REJA.* 

vaVtdiUj of — Deference due to precioui decision of JJii}h Court as 
authortty^Res judicata— Museatman ITal/ Validaiinj Act (IV of 
lOiS). title, preamble and s. S, trhelher retrospective or prospective only 
— Privy Council dedsioni and pronouncements on Indtaii Leyislaltire. 

Wlieie tlierc had Wu a pr«\ioui adjudication by tlie Iligit CoHtt on the 
iiivaliility of a certain leakf bnacd on legnl ground-), (tn a aiibscr]iient Riiil 
hotween the same parties) . — • 

that (t) onliitarily that Court ahutih) feel bouud, not on the priii> 
ciple of rr« judicata hut out of t)iu defercncii whiuh wns i)ue to a pro^ ions 
decision of the Uigli Court, to follow tliat outhority ; and (ii) thnt tlio 
previous cunclu^ive decision hail not been Affected by tlie remedial operation 
Ilf the MinHolmAB Wukf VohJatinK Act of 1013, wliicli was not n:tro^pi.c* 
tive in elTect but prospective only 

Ra'iimuniiia Bibi v. Shai’-b MamL Jan (1) approved 
It 19 doiihtful whether the Oovcrnor-Oi'iieral m Coniicil uotild make a 
legiiJaliio proiimiwcement tijftt the n»peatcd detiHinns of tlie IVivy Council 
wcr<» erroneous, thoiigli from its knowledge of the rr-finiremetits of the 
cimntry t!ic Logislntiire may think that in future the law ehoiihl ho othorwiso 
niliDmistcn-J. 

ArPBAL by Mahomed Buktli Majinndiir, the defend- 
a it No. 1. 

This upp?al was filed mitiuf chmso 15 of the Lettofs 

’ Ix-ttera Pntciit .\p|*eal No 4S «f IPH, iu Apii*al from .tpp-llale 
IVirwNo 'Ji42 of IDl I, agsliisl tho deerre of F, J. Ji-fTri**s, District .Indg*" 

I’f Syllwt, dated May 2&, 1911> i 

(1) (tUU) 10 C. \V. N. 70. 
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Patent ngainsfc the judgment ot Tcnnoii J., dated 5th 
January 1914, which was as follows? — 

“III till* C3*<e out o( nliicii tlii'i eppealjiriseit (lie pUiiitilTv us heirs to one 
Juhitra Khatuii JuiuieO u cortniii share in certain lainls, ori<'i£,alh' the prop' 
erty of Johiira Khjtuu’s fa. her. 

The (lefeiiVo ^vaa that li> o (iced Jatinl Slst lkceiiil>er 180!), the father 
of Johura KliatU", and fatlier'in-iavr of defendant Xu 1, uiie.Deuuu 
Niisariit Unja Sslieh, had made tlie properties inilyand that hy naeirarfiama 
dated t7tii Jaisth 1307 (May 1900) Johera Khntun itad achnowlcd^'ed the 
validity of tlie icaif and of a tolenamah or compromise made hitiveeti the 
Dcfeodaiit Xo. 1 and his mathcr'iii'ljw to a certain suit on the 7lli Uaisnkh, 
ISOO, and by so duiii<' and by acceptiii); from the defenduit the allowance 
incntioticd in the lael/HO'/ia Joliura Kliatun and her heirs nerc ectopped 
from quGiitiouiug its \ ididity . 

The plaintiQ put tlie defendant to proof of his statements and further 
asserted that in suit Xo 433 of 1901 the allegeil tral/Hima had been held 
hy* the Court to lio invalid and that the question uss therefore refjur/icaea 

PJairitiiTs suit bas’in;; lieen decreed III both the Omets below defeadsiit 
Xo. 1 now appeals. 

ilia contentions before ino are (i) that tl>e validity of the rrai/ii not in 
fact refjH/iteala ns between the parties to the present suit, {*»> that t)ie teak/ 
should have heen held to be a valid icul/, and (ni) that he should have 
l>ecii j;iven a furllier opportunity of producing evidence, that ir tu nay of 
exaiiiiniiig himself iii siippart of the alleged toUnamah sod tlrarnama 

It is admitted (lijt in 'uit Xo. 433 of 1901 tlic ual/ was held In he 
invalid, but in that ens<‘ pluiutiff sued as s creditor or repreaentutivi* of (hi* 
« ife of tiic Oftginal ow iier while he is now suing as au heir of the daughter. 
H the dpiiaion had been nr favour of the rslidity of the leuiy a fresli g(ii( 
would have U-eii opc-ii to (lie daughter and l>er heirs, and it cannot therefore 
he contended tlmt in (lie pregeni suit it is not open to the defendant tu 
rcagitutc the question. 

Kut in fdct no evdence of (be execntiun the alleged tenkjiiamt has 
Ireen given uinl the doc im"!!! itielf has lieen removed fr-wn the r«-t'ird by the 
iqipi'II lilt au’l IS not pnnluced at the hearing of this appeal. It is therefor*'' 
inil>ossiblc f 'r me to say that it lus liecn proved tw i* valnl 

U'ltn r'gard to tlie third and lost cootention, it may U* observed that ou 
the 20th Septeinlicr 1910 the suit via^ peremptorily fixed for final hcar(ii|; 
on the 7th XoveinU-r. On tie 5(li Xovemhee the dcfemlawl appcUaut 
applnd for a further adjournment ant) fw liis exsniiratioii on coininission 
and W<h 1 with the application a certiljcate from an Indian medical practi. 
tipopf dati*d 3Ir| OcioUt |o tlic effect that he hid been tnating the 
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LETTERS PATENT APPEAL. 


Before JcHkins C^., and iV. R. Chatterjea J. 

MAHOMED BUKTH MAJUMDAU 

V. 

DEWAN AJMAN REJA.* 

JVakf validity of — Defereuee due lo preoiom decision of llinh Couil as 
authoiiOj—Res juJieala — Wahf Validalinj Ael (VI of 
tots), title, preamble and e S, irkether retrospective or prospeeliie onhj 
—’Primj Council deehtons and pronouncements on Indian Legislature, 

Wliere there had beeu a pre%iona adjudication by the lligJi Court oti the 
invalidity of a certnin »caA/ based on legal grounds, (m a subsequent unit 
between tlie same parties) — 

//e/d, tliac (i) ordinarily that Court aliuiiUI feel bound, not nii the prin- 
efplo of res judicata but out of tlio deference wbicli wan due fo a previous 
(lecislou of the IIi};li Court, to follow (bat authority , and (li) that the 
previous conclusive deciHion bad not been afTecteO by t)ie remedial uperutioii 
of tlie Miissalnian Wakf Validating Act of 1013, whicb was not retrospec* 
live in cITect but prospective only 

/fa^imicnisja Biht v. ManiL Jan (1) uppi oved, 

It IS diiubtfiil whether tbe Govcrnor-Ccnerai in Ciiiincil would make a 
legislnllvc prononnceinent that the repeated decisuinH of the I’rivy Council 
were enoncous, tboiigb from its knowledsp; of the requireinnuts of the 
country tlie Legislature may think that In future the law should be otiicrwisc 
ndmuiistervd. 

Appeal by Muliomcd Baktli Muj’umtiiir, the dofeiul- 
a jt No. J. 

This appt.Ml was filed titulor clause 15 of tlie Letters 

I.«'tler« pAtenl Apiv'sl N'o 4S of lyU. lu App’id from \pp‘Ualc 
IViri^’No 11^12 of 1911, against tliodrerrc of F. J. Jo(Tri>*i, District Jmlg>' 
i)f llict, dalptl Jlsy 25, 191 1. . ' 

(1) (1914) 19C. W. N. 7ij. 
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Patent against the judgment of Tcaiion .7., dated 5th 
January 1914, which was as follow’s: — 

‘'In tlie ca<c out of wliidi thn appeal.an!>C8 tlie pUtntilT* us licirs to one 
Juliiira Klintuii il.iiined n (crtain bhure in certain Uixls, orij^Inally tlie prop* 
crty of Joliiirn Kliatuu'a fn.lier. 

The (tefenee >\as tliat by A deed dated 31st December 16G9, the father 
of JoIiUTA Khatuti, nod father-indaw of defendant Xo 1, oiie.Dewuu 
Xns.irat Unja Saheb, hod mode the properties ical/and that by na el rur/iama 
dated. 17tli Jaisth 1307 (May 1000) Jobtira Khatun had nckno^vIcd^d tlic 
validity of the naif and of a roienamaA or coiiipromiae inmle between the 
Defendant Xo. 1 and liia mother-in-taw io a certain suit on the 7th Uaisnkh, 
13UG, and by so duiii}; and by accepting from the defend.ant the allowance 
mentioned IQ the iruly/iama Johura Khatun and lior lieirs were et.toppcd 
from questioning its rtdidiU. 

Tlie plaialiil put the defendant to proof of hU aUtemeiiU and further 
assorted tliat in suit Xo. 4'i5 of 1901 the allegeii tcal/;i'ima liad been held 
by the Court to be iuvalid and that the queatioii uas therefore reg judieala 

PlaititifTs suit Laving been decreed lu both the Coutts below defendant 
Xo. 1 non appeals. 

IIiB coiitentione before me are (i) that the validity of the iral/* is not in 
fact r«s judicata, ns between the parties to the present eidt , (ii) that tlie ital/ 
should have liccn held io bo a valid icul/, and (i>i) that be should have 
been given a fiirtlier opporiunity of producing evidence, that is to baj of 
examining liitnself in support of the alleged goUnamah ami ef.iariiama 

It IS admitted that in biilt Xo. 425 of 1901 tlic leat/was held t» I'c 
invalid, but in that case plaintifl suetl as a creditor or representatii e of lli'* 
svife of the original oisiier while he is now bunig as an heir of the dnugtitcr. 
It the decision had been in facoiir of the valhlity of the leat/a freMi suit 
would have Ik-vii open to tlio daughter and her bcira, and it cannot therefore 
be contended that in the present suit it is not open to the di fendaut to 
rengitate tlie question 

Kut in fact no ci 'deuce of tiie exeefltiun of the alleged icaljiiamg has 
K'l'n pxc'i uii'l the doc iinsnl itself ha» lieen removed fr.iin the reerd b^ the 
appell.mt nui is not proluccl at lliv hesriog of this appeal. It is therefor^ 
iinivosiiblc f 'r me to ,ia} that it iijs lieen prosed or U x ahd 

Witii regard to the third and l.xbl cont'otioo, it may b<: ohii->rird that on 
the 20111 Scptemlier 191(J the Hint wa« p.'mnptord^ hxcsl for final hearing 
im the 7t1i XoxeinUT. On tie 5Ui Xoxeniber the sU fei-dant appellant 
applivd for a further adjoiirnnient and for liia exainiratioii on cuininUsioti 
and titcl with the application a cvrtiticale from an Indian in>v]ica| practi. 
I.Oncf dated 3Dt Ociolxr to the efleci that lie bad been treating the 
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Hefendaut for “ cl'ronic rheumatic affiectioiia." Now from the order sheet 
;t appears that on the 22nd August n prior application by the defendant 
foi Ids examiuatioj on coinmissiou had been opposed by the plaiatiiT and 
was very properly rejected. Under the circumstances, I cannot hold that 
tlie second iipplicatiim not mads before the 5tn November tliough suppoited 
by n certificate dated Slat October was improperly rejected by the Courts 
below. 

In the result this appeal MU and is dismissed wiCb costs.'* 

[This Lettors Ptitcnt Appeiil w.is hearil by the High 
Ooui't on the Si-d Maj’ 1915 when tlie respondents' 
viikil, Babii Braju L-il Ohuckei’biirty, desired the Court 
to note that he did nob appear for want oE instructions, 
and after argument the appellants’ vakil asked for one 
month’s time to produce the previous decision of tlie 
High Court regarding the invalidity, of the zvafrf 
which he did on the 4th June 1915.] 

[iahuShih Chandra Palil (with him Babu Birendra 
Chandra Das), for the appellant. This suit is one for 
recovery of possession of land. Botli Courts decided 
on the question of res judicata. The question was 
whether the lands formed the .subject of a valid xuahf. 
The c.ise should have’ been sent back for ]>roof of its 
geniunenoss. I did not plead res judicata (on ‘Itii 
June 1915). In Ahul JFata's Case (1), the Privy Conn, 
ell held that wakf was invalid on the ground of small- 
ncs.sand rcinotone.ss of the charitable borjiiest. 

[N. 11. CUATTEUJBA J. But now an Act lias boon 
passed.] 

Yes. The Mussulman Wakf Validating Act (VI of 
1913). Retrospective citect has been given by this Act, 
which may affect vested rights. TJio first paragrapli 
or section lends support to my contention that the 
effect is retrospective. 

In /iuhi7nunissa liibiw Shaikh Manik Jau{'d), 


I. \.. U.2»Ci1= filO; {2:(l«9l) I9C. W. .N. 7H. 
h n. 2 ’ I A 76. 
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Cliaudliui’i J., sitting on the Original Side, says this 
WakI Act has i\o retrospective effect. I think he is 
not right. 

[.TENKINS C.J. It is a declaratory Act.] 

Thie Privy Council decision in Ahul Fata Matio- 
med Istiah v. Fasamaya Dhitr GhotvdhH (1) was not 
mentioned in N. R. Chatterjea J.’s decision in Buztal 
Ghuni Mia v. Adak jPa^nH (2). 

[N. R. Chatterjea ,T. As the Privy Council has 
power to declare the natni-c of the law% all that the 
Legislature can say is what the law shall be in fntiire.] 

That is all I have got to say. 

No one appeared for the l•cspondcut. 

Jenkins O.J. This is an appeal fi*oni a judgment of 
Mr. Justice Teunon by whom it has been bold that 
the lower Courts have eironeonsly rogaidcd certain 
judgments and decrees as constituting Vi's judicata. 
At the same time he felt tliat he must alTiim the decree 
of the lower Appellate Court on the ground that the 
ivakfn ima to which the dcciec related was not before 
him and that ho had no means to form an opinion as 
to whether or not it was a void and invalid tvakf as 
the Court had decided m a previous litigation. 

We are in the same predicament. But there is 
another aspect of the case by which wo are influenced 
and it is this: — From the judgment of tlie Munsif, jt 
appears that the validity or inv.vUdvty of the wakf was 
a matter that came before the High Com t and was a 
subject of adjudication ill the High Court. Wo have 
lieeii told in the course of the argument that the 
invalidity of the irn/.*/ was affiriiicil on )eg;il grounds. 
Tlio icsult then is that there Is an adjudication by 
the High Court on the Invalidity of tiie nvi/;/ which is 

(i) (1891) LI., n. •>» Calc. G19: (3)(l9n) 17 C. W. N. 1018. 

UK. 2-2 I..\. 7C 
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based on legal grounds autl ordinarily wo should 
feel bound, not on the principle of res judicata but out 
of the deference which is due to a previous decision 
of the High Court, to follow that authority. Befoie 
finally deciding the case on. that ground, we give the 
appellant before u-s an opportunity of producing the 
■judgmejit of tlie High Court before us within a month 
from this date. If he fails to do so, this appeal will 
stand dismissed, but without aii}’^ order as to costs. 

[On the 4th of June 1915, the Court delivered its 
■final judgmeut in the jippeal]. 

Jenkins C.J. We must affirm the judgment of Mr. 
Justice Teiinou, though possibly, not precisely, on the 
ground which commended it.self to liim. 

Weave of opinion that the former adjiulicution as 
to the invalidity of the wakf is iu the peculiar cir- 
cumstances of this case conclusive for the purpose of 
the present Uitgalion. 

We have, however, been invited to take a different 
view of the mattorout of d ’ferenco to tlio Mussalman 
Wakf VuUduting Act of 1913. It has been contended 
that the remedial opemtion of that Act relates to the 
past as well as to the present and liiture, Jind that it 
was intended to he u declaration that the Privy 
Council prouoiinccineut as to the law of ivakf was 
erroneous. I do not wish to o.xpross any opinion as 
t(» the limits of tlie Indian Legislature’s power. But 
I am doubtful whether the Governor-General in Coun- 
cil would luako a legislative pronouncement that the 
repeated decisions of tlie Privy Council were erro- 
neous, tiiougli from its knowledge of the refiuirenumt.s 
of the country the i^egisluture may think that in 
future ilie law should he j)thorwiso julministered. 
That I tliitU; is what has happened In this case. The 
preaiuhle may perhaps give soino colour to the 
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argument that the operation of the Act being retros- 
pective as well as prospective. On the other liand the 
title of the Act seems, if anything, to have an opposite 
tendency. But both arc of ambiguous value. At the 
same time the tonus of section 3 clearly point to futur- 
ity, And this,^I think, is most likely to have been in 
acconlauce with the intention of tlio Legislature on 
general consideration and also on tlio i>articular consi- 
deration to which I have alluded. This is my view 
of the Act and I hold, on tlHr .special circumstances of 
this case, that’ the previous conclusive decision on 
which tlie respondent is entitled to rely has not been 
affected hj’ the provisions of tlie Act. I have the 
satisfaction of hnowing that this is in accoixlance with 
the view of Mr. Jtistlco Chaudhuri IRahimimissa 
Bibi V. Shaikh Matiik Jan (1)], which gives me 
greater confidence in the probability of this being the 
true view of the intention of the Legislature. 

The result Is that the appeal is dl.smissed. As 
theio is no ajjpeaiance on the part of the respondent, 
wo dismiss the ai)ponl without costs. 

N. R. CiiATTERJE.v .T. I agree. 


Appeal dismissed 
(l) (liU4) 19 c w. X. 70. 
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APPELLATE CIVIL. 


Dejore Woodroffe and Mullich JJ. 

yakqb alt 

' V. 

MEAJAN.* 

Landlord and Tenani—Pu'chase of raiyaii' inlerett ly sole Landlord — 

Occupancy koldiny anl oeeupanei/ right — Trjm/eralility — Merger — 

Hndet'raiyai — Sotiet to quit — Ejtelmenl — Jiengal Tenancy Act (!’/// of 

138S) as amended by Bengal Act ] of 1907, m. 22 eU (2), 49, 85 and 

167. 

'UliG ralyati o£ certain landi m dispute c'cecuted a mortgage of tlicir 
landi and put tlie mirtgagccin pcusesjion Subsequently tbe iiiorlgogco 
settled the lan l^Vhlj uudcr-Miya/j The superior landlord then brought 
a suit for rent against Ids roi'yaW and purchuci the lidding at a sale for 
arrears of reut. Thereafter, ihc landlord sold the permanent raiyali to 
otic Meijan, ^\ho, after l>arlng Ulten a lease from the landlord and after 
having redeemed the mortgage, sold the same to tlio prejont plaintiffs 
The philntlffs, thereupon, brought a suit to eject tlie undcr-ialyats. 

Held that tin occupancy still conUnu-.*d to exist after the purclta^e by 
the landlord. 

.lA/iil Chandra Dmcat v, ZTafin Alt Sadagar (1) followed. 

field, also, that the landlord nns able to transfer the holding tO lleaj’an, 
through nhoiu it came to the plaiiitiffa. 

Held, also, that the undcr-raiyat* continued to be imilcr-raiyats and were 
duly served with notice to quit and most Ita ejected. 

Second Appevl by Yakub AU aiul others, the 

The lamls ia tlispnlc forinoil the raii/ati lands of 
one F.ikir Mahomed under a superior landlord. After 

• Appeal from Apprihle Decree, Ko, 203 iif I9l3, against the decree of 
Ilajiui Ka-ila Cliattcfje*, SiilwdiiiBtc Judge of Cliittngoiig, date! Oct. 4, 
l'JS2, nr*!! tying the decree of llol».iti R\njin Moo!.crjee, Mutisif of S lutli 
Rniiai.. date.1 A-.g. 4.1911. 

(11(1913)19 0 W. N.24r.. 
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Fakir’s death hia heirs mortgaged the rabjati lands to 
Islmn Cliandcr Poddar, who subsequently obtained 
possession ot the lands and scttleil tiie same with the 
l)rcdeccssor.s of the defendants. Thereafter, t})e ]and- 
lowl brougiit a suit ag'ainst the hciis of Fakir for 
arrears of rent and, in execution of the decree obtained 
in tliat suit, the lands in dispute were sold and pur- 
chased by the landlord himself, who subsequently sold 
the raiyati to Meajan. Mcajau after having obtained 
the etmani handbasl in respect of the lands from 
the landlord, redeemed the mortgage executed in 
favour of Ishan. Meajan then sold his right, title and 
interest in the lands and the same were purchased by 
Anwar All, the predecessor of the present appellants. 
Anwar All then brought a suit for declaration for bis 
raiyati and etmani rights and for khas possession 
against ilcajan and the settled tenants, alleging that 
■ the rights of the mortgagee having passed, the settled 
tenants wore merely under-tenants and tlmt notice 
having boon served upon the defendants nnder s. 49 
of the Bengal Tenancy Act, they were not entitled to 
retain possession of the lands. The defendants con- 
tested that they hold the lauds as raiyati and as such 
were not liable to ejectment. The suit was deciecd, 
but on appeal the decision of the lower Court was 
reversed. Tlic plaintiffs, thereupon, appealed to the 
High Court. , , 

Babn Prahodh Kamar Das^ for the appellant. 
A distinction must be dniwu between an occupancy 
holding and an occupancy right in tlio lauds. 

The purchase of the raiyati by the lundlortl at a sale 
in execution of a rent deciee did not bring about a 
merger of the occupancy holding. What became 
merged was the occuiwincy right only, the occupancy 
holding remaining intact: see Jtam Mohan Pal v. 
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Sheikh Kachu (1), Jawachil Hitq v. Bam Das Saha (2) 
and iJItVyaji v. Minnat Tlia laiullorcl had a 

perfect right to sell the holding and to give the 
purchaser a raiyati title. The appsllauts have ac- 
quired not 'Only the purchaser’s title, but also the 
rights of the mortgagee of the original raiyat by the 
rede'uptiou of the mortgage. They could, therefore, 
eject the respondents by notice under s. -19 of the 
.Bengal Tenancy Act, as tliey had done. Further- 
more, the defendants, other than the defendant 
lleajan, were in occupation of the lands as under- 
rahj'.ils holding their tenure from the raiyat without 
a registered lease and without permission of the 
laiuBord. Sucli under- rau/a/5 had no right to bo 
on tlie laud and could be ejected : see s. 85 of the 
Bengal Tenancy Act and Peary Mohan Mookerjeev. 
Bn(hil Chandra Bagdi(‘i). 

B.ibii Ma7imalha Nalh Boy, for the respoiulonts. 
When the lantlloid purcha.sed the interest of the 
tenants at tlm e.xccntiou sale, the raiyati became 
immediately merged in the landloi’d. Had there 
been othcr.co-.sharor landlords, there would have been 
no merger 5 fur tha intore.sts of the landlorxls and of 
the tenants would not have vested in the same i)erson 
or per.sons. The Full Bench case of Siam Mohan Pal 
Sheikh Kachu (\) sniiported the contention of the 
re.spoqtleats; see the judgments of Ghose J. at p.ago 
398 ami Ilarington J. at page 391 where the distinc- 
tion hetween sole landlonl and co-sbarcr landlords 
was pointed out. The Full Bench case was a case of 
co-sharer landlordH and the ruling in Jawadiil Huq 
\.Bam Dim SnhaC^) 'vjih followed ifi so far as the 
])rincii)lcH thoro laid down applied to co-sliurcr hnul- 

■ (1) 1. u. 32 Calc. 3BC ; (i) (IBOfl) I. L. H, 24 Cnle. I4‘l. 

? (J. \V. N. 2li*. (3) (IBDO) I. U n. 24 Cnlii. Ml. 

(4) (1900) 1. 1* It. 2ii Calc. 205. 
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loixls; see tlic jiulf'ineut of Msjclesip. C .1.. at i>a^;e 802 
Iiv t\ie present suit lUo pnichuse cjtnsiHl n nierj^er ot 
interests under s. 22 (»f tlio Jloii^al 'rcjuiney A<*t and 
the landlord hold the lands as lundtord. 'I’lie cases 
of Chniidm C/ioit'dhvt/ v. Kedar Ckiiiidra lto}j 

(1) and Ram *S'rtJ7ni Poddar v. Mahonipd Latxf (2) 
weie also referred to. 

[MULlilCK J. referred to the case of Akliil Chandra 
Bisiivas v. Has in AU Undaij ir (3)]. 

The cjiiestion. that the undex’-raii/afs had Jiot been 
created hy a registered instrument or by the consent 
of the landloixl, did not arise in the jnesent case. It 
was not raised in the Court l>eIow ; on the contrary, 
notice under s. 19 of the Beng.il Tenancy Act had been 
served on the respondents tyoatiiig them 'as nndsr- 
raiyals: see the cases of Atniritllah Mahomed v. 
iVastV Mahomed (4) and Lai Mahomed Sarkar v, 
Jayir Sheikh (5). The respondents’ right to the land 
was, tlioreforo, valid. Thj original raij/ati right hav- 
ing been merged in the landloixl’s rights immediately 
on Ills purchase, the respondents became raiyats* 
They could not liuvo continued as under-rait/dfs as 
there was no intermediate tenancy. The very defini- 
tion of wnCiQv-raiyaf iinpHcd the existence ofaii inter- 
mediate tenancy — a raii/ali’. sec s, 4 of the Bengal 
Tenancy Aet and the case of Ram Mohan Pat v^ 
Sheikh Kachu (6). The i-elationsliip between the land- 
loixl and the undcr-raii/‘'rf«. therefore, bic.amo that of 
landloixl and raiyats by t!»o mcio fact of the jmr- 
chase of the interest of the raiyats by the landloixl. 
Having become raiyats, the respondents could not be 
ejoctoil by notice under s. 49 of the Bengal Tenancy Act. 

(1) (1899) I. L. n 27 Cale. 473 (4) (|9t«) I. L. ft. 31 Calc. 932. 

(2) (1R98) 3 q \V. X.C2. (51 (|M9) 13 C. \V. K. 913. 

(3) (1913) 19 C. W .V. 241'.. (f.) (1905) I. L It. 32 Calc. 3sC 3^9 ; 

9 C. \V. X.249. 
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Furthermore, the respiindeiits’ rights hutl been coii- 
siclerccl in a suit brought by the respondent Meajau 
for possession. In that suit it was decided that unless 
and until Meajau had annulled the encumbrances under 
s. 167 of the Bengal Tenancy Act, Meajan could not 
get possession. This judgment was put in evidence 
by tlie respondents and it showed that the decision 
operated as res judicahx. The interest of the respon- 
dents as well as that of the mortgagee were encum- 
brances and none of them was annulled. Therefore, 
on the basis of that judgment the appellants could not 
get possession of the lauds in dispute without first 
annulling the encumbmnees. 

This appeal ought, therefore, to be dismissed. 

Bahu Prahodh Ktimnr Das was not called upon to 
reply. 

WoODROFFE J. This appeal has been iieard at 
very gi;eat length; but I think the apiiellant has 
estiblishcd his argument. The ‘facts are that under 
'the landlord tUetc was a of the name of Fakir 

Miihonied. Fakir Mahomed mortgaged the proxiorty 
to one Ishaii Poddar who got possession. Tshan 
inducted the present defendants on the laml. The 
laiidloul brought a suit for rent against the heirs of 
Fakir Mahomed and ho bought up the Imldirig at a 
sale for arrears of rent. The first and perimps the 
main <iuestion in this appe.\l is, what is the clEect of 
such purchase? Did it, as ha^ been contended by the 
respomlent, cilect a complete merger of the iiolding 
ami of the occup.incy right in the landlord’s right 
or did it, .as the apixcUaiit contends, keep alive the 
occupancy Iiolding though merging tlio occupancy 
right? This fiuestluii has boon discussed in tbc case 
of AJcil C/utudra Bisttfas v. Hasan Ali SadcKjar (1), 

(I) 0913) 19 C. W. .V.Slfi. 
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where a distinction is drawn, between an occupancy 
liolding and an occupancy right. . I sliould state bore 
that this case has been decided on the old law as it 
o.'tisted prior to 1907. Following the principle enun- 
ciated in the. decision to which I have just referred, 
I would hold that the occnpaiicy holding still conti- 
nued to exist oven after the purchase the landlord. 
The landlord then sold to one Mcajan the pormanent 
raiijati' tight, lleajan also took a lease from the 
landlord and the phdntifE ‘has bought from Meajan 
and was now desirous to eject the defendant who had 
been inducted into possession, as stated. 

The first Court hold that he wasontitled to a decree. 
This decision was reversed on appeal^ For the reasons 
1 ‘have stated, the landlord was able to transfer the 
holding to Meajan through whom it came lo the 
plaintiffs. The defendants continned to be what ho 
was an uuder-ratyaL and it has been found that he 
has been duly served with notice. The learned Judge 
has referred at the conclusion of his judgment to 
section 167. In ray opinion this does not stand in the 
way. A further question was sought to be' argued, 
and that is this j — That in the suit to wliich Meajan 
was a party it was held* that bo could not get 
possession except by proceeding nntler s. 167. This 
qv\estiou is not a point which has been eitlier raised 
or dealt with in the judgment under appeal and 
tliereforo cannot bo cutertaiued now. The defend- 
ants having been duly served with notice to quit 
must bo ejected. 

I therefore would allow this appeal, set aside the 
judgment and decree of the lower Appellate Court and 
ro'Uoro tlioso of the- first Court with coits of tliis 
Court and of the lower Appellate Court: . 


1 
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J. 


Muluck j. I agree, 
O. M. 


Appeal aUoivcd. 
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Furtliormoro. tlie rcsp^nulciits’ riglits lind been con- 
aiderccl in a siiit brongUt by flic respondent Meajati 
for possession. In that suit it was decided that unless 
and until Meajan had annulled the encumbrances under 
9. 167 of the Bengal Tenancy Act, Mcajan could not 
get possession. This judgment was put in evidence 
by the respondents and it slmwed that the decision 
operated as res judicata. The interest of the respon- 
dents as Well as that of the mortgagee were onenm- 
brances and none of them was annulled. Therefore, 
on tho basis of that judgment the appellants could not 
get possession of tho lands in dispute without firet 
annulling the encumbrances. 

This appeal ought, therefore, to be dismissed. 

23(ibu Ptahodh Kum'ir Das was not called upon to 
reply. 

WoODROFPB J. This appe.al /ms boon ho.srd at 
very gi;eat length; but I tbinlc the appellant has 
established his argument. Tlie 'facts are that under 
-the landlord theic was a raiijat of the name of Fdkiv 
Miihomed. Fukir Mahomed mortgaged the property 
to one Ishau Poddar who got iiossossion. Tshaii 
inducted the present defendants on the land. Tho 
laudloixl brought a suit for rent against the heirs of 
Fakir Mahomed and he bought up the Imlding at a 
sale for arrears of rent. The first and perhaps the 
main question in thi.s appeal is, what is the effect of 
such purchase? Did it, as huS been contended by the 
respondent, effect a complete merger of the holding 
and of tlie occupancy right in the landlord’s right 
or did it, ns the appeUsint contends, keep alive tlie 
occupancy holding though merging the occupancy 
right ? This qaestion has been discussed in tho case 
of AJcil Chandra Bisivas v. Hasan Ali Sadagar (I), 
(l) (1913) 19 0. W. N. 24G. 
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where a distinction is drawn, ticlwecn an ocouvnirey . 

holding and an nccmiancy right. . 1 slionld stale her* Y»\Cf At 

that this ease has been docidctl on the old law as it 
e.risted prior to 1907. following the principle ennn- . — . 

ciitediuthe decision to which 1 have jnsl n'terrod. 

1 would hold that the occupancy holding slill cnnti* 
nued to exist even alter the purchase by ihe landlord. 

The landlord then sold to one Moajun the permanent 
rrtiiyaii - right. Meajan also took a lease from the 
landlord and the plaintltl has Imught from Meajan 
and was now desirous to eject the dofcmlant who ha<l 
been inducted into possession, as stated. 

The first Court held tbut he wasentitlod to a decree. 

This decision was reversed on appeal. For tbc r\*asonH 
I Utve stated, the landloixl was able to tninsfertiu* 
holding to Meajan through whom it came to iho 
plaintiflLs. The defendants continued to be what bo 
was an nuder-ratyaf, and it bus been found xlmi Ire 
ins been duly served with notice. The learned .1 iidgo 
has referred at the conclusion of his judgment to 
section 167. Tn my opinion lids does not stand in the 
way. A lutthev question was sought to be avgueil, 
and that is this tliat in the suit to which Mcajau 
was a party it w’as held that ho could not get 
possession except by proceeding under a. 1G7. This 
question is not a point which has been either r.ilsed 
or dealt with in the iudgment under appeal and 
therefore cannot be outeriaiued now. The defend- 
ants having been duly served with notice to (put 
must bo ejected. 

1 therefore would allow tins appeal, sot aside the 
judgment and decree of the lower Appellate Court and 
restore those of the first Court with costs of this 
Court and of the lower Appellate Court. 

MUlUCK 3. 1 agree. 


o. M. 


Appeal alloivcd. 
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APPELLATE CIVIL. 

/lefore Jenlina C.:, and X II C/iallrrjea J, 

1915 HIRANMOY KUJIAR SAHA 

June 9 t'. 

RAM.TAN ALT DEWAX." 

■“ Kent Decree — Edtience — Dretioua ex pirle rent deeiee, «/, aa 

>'/ re!ationi>tn} hetireen parUet — Preanmptiun of lonllnnance 

thereof—EvnUnee AcHl of J872), » (d). 

A prevujin « ptirte rent decree (between tlie l>arli'’B) ii not merelv 
n’l item of cvideuce, but ib conelnsivc aa to tire relation^Mp bet>\een tlie 
' parties ^ tiiat time. It'4 value becomes more apparent Biiiec tlic terms 
oEs. 114, ilftn. (<f) (if (lie Evidence Act p>rin[t*tlie Court to make a 
presumption as to llie conlinimnce <>{ the atAte of tliinp;s. 

Second Appeal by Hii-.inmoy Kmnjif Saha, minoi, 
by bis mother ami next friomi, UrniUji Suntluvi Dussi, 
tlie plaintiff. • • • 

This appeal arose oat of a sail iuHtituted by tliu 
plaintiff in the Court of the Muiisif of Kalna for 
recovery of his shtire ol jfyantrt of Rs. 12-7-8/7. witli 
cess and damages being arrears for tlie years 1908 to 
1911. Ramjan All Dewan, defendant No. 1, alone con- 
tested plaintiff’s claim denying the rehilioiishli) of 
landlord and tenant. The only evidence addCieed by 
the plaintiff was an ex parte deci-oo against defendant 
No. 1 in respect of the disputed Jama: There w.is no 
evidence whether the decree was executed. On the 
30th May 1912, tlie learned ilunsii of. Kalna decreed 

* Appejl fruia'App.:llate Decree, No. l5C3 u£ I9l3, against tlic decree 
of Uebendra Bijoy Bo'ie, ^ubordiuate Judge of Burdwun, dated Feb. 21, 
1913, afBriiiiiig the decree of Bciiode Belieri Mukerjee, • Muti-<if nf Kalna, 
dated May 30, 1912. 
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plaintiff’s suit e.r imrtc agsiinst dcfeiuliuits Noh. 2 and 
3, but dismissed it on contest iigfuinst defendant No. 1, 
lioldiny: that plaintiff had not been alile to iiiove liis 
case against him. On the 21flt Fchriiary 1913, the 
Icained Suboulinate Judge of Biuthvan dismissed the 
appeal filed by the plaintiff bolding that the ex parte 
decree was not rea Judicata and not admissible in 
evidence to jiiovo relationship of landlord ami tenant* 
Thereupon, the plaintiff prcfcired this second appeal 
to the Higii Court. 

Bahn Khirnde Narain Bhuiya, for the appellant 
The previons cx parte lent ilccrcc oiierate.s as i-es 
Judicata rogaiding the relationship of lujullord and 
tenant between the parties; and the Com ts below are 
•wrong in holding othenvi)*e and tieaiing it as no evi- 
dence. I submit that it is admissible in evidence. 
See 7?ay i?o// v. Alimuddi 0) in wliich it is 

further held that a picsumption aii-ses in a subsequent 
suit tliat the sumo rclationshij) continued till the 
contiary was shown, 

Babii Veheiidia Nath B(i(/c/ii, for tlic respondent. 
A claim for rent is a continuing or recurring cause of 
action, and even if an unexecuted ex parte deciee 
opeiMtes as res Judicata regaidiug the lelationship 
of landlord and tenant between the ixaities at the time 
to which the pieviou.s .suit lefcriod. surely it is not so 
in a suit for icnt foi u subsequent period. The facts 
in BeJ Kutoar's Case il) are distinguishable, as tbeio 
the pii sumption as to the contiiuiauce of lelationsbip 
as landloitl ami tcn.snt was acteil upon because the 
previons ex parte decree was b.iscd upon the consi- 
denitlon of a kahtiUijat while there is none in tlic 
pix'sent case. 


1915 
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(1)11912) 17 C. W.N. CJ7 
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Jenkins C.J., and N. 1L Cuatterjea J. Tliis is 
a suit for arrears of rent.^ It was necessary for the 
plaintiff to establish that he was the defendant’s land- 
lord. He proposed to do that by utilizing among 
other things a decree for rent which he had obtained 
in a prior .suit against the.se defendants. The lower 
Appellate Court has rejected the decree as an item of 
evidence, apparently on the gionnd that it was ej: 
p:irte. Tliis is manifestlj* eironcons. The decree is 
not merely an item of evidence, bnt is conclusive as 
to the reiationsliip between the parties at the time to 
which the previous suit referred.- That does not mean 
that in the circumstances of this case it is conclusive 
as to ilic present relation between the parties. Bnt 
it is good and valnablc evidence in so far as it estab- 
lishes the relationship at n time tlmt has passed. . Its 
value becomes more ai»parent when the terms of sec- 
tion lU of the Evidence Act and iJlnstmtion {d) arc 
borne in mind wliich do not compel, but ceitainly 
peiinit, the Court to make a presumption as to the 
continuance of the state of things. The decree has 
been excluded from cojisidomtion by the lower Appel 
late Court in error. 

• We must, tliei-efore, loveise the decree of the lower 
Appellate Court, and .send back the case in order that 
it may be determined according to law. Costs hitherto 
incurred will abide the result. 

fl.S. Appeal allowed; case remanded. 
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ni/oTt Chapman awl M'alnttUv 

GANGADIIAU PRADfTAN 


EMPEROR.* 


1916 

17. 


FaUt InformiUon — InfnrmUion to the }>oUee rep-Tl^ti /alee — 

pelilton to the 3la-}itli nl« i,fip-tgntng the report and praying fvr trial — 
Complaint — Proper proeedure-^Refeteuce of (omplatni to another Magtu 
4<raJ« for ingniry ami rep>rt, Itgalily o/^Poieer of latter to hold 
in<tuiry nu { dtreet prottiuUon ofinformantfor offenrtt under $$ 1S2 and 
^11 of <A< Penal Code—JurndtrUon of referring Magiitrate to try 
$ueh chargee on poPite report without preoioue ditpoial of the 
cooiplaiat^Dieeretion^Prejadiee^Criminal Procedure Code (Act "I' 
of 180$) <1 102. 200 to 203, 470, S$7 

A petition impawning tiiv t>oliLo r«|>ort, aod prajinK t‘i.it tlio accused 
be placed on trial is n “ coniplabit ” under tlic Cnminal I'roceduie Code 
When each a petition ti prexented t»a Snbdivl^iuoal Magistrate lie ahould, 
therefore, cither nxninine the complainant himeelt, record reasoiiH for 
distrusting iti cruth, hold an inquiry personally, and then p-ixs a formal 
order of diiinissal or he aliouM make it over to anotl'er Magistrate for 
disposal. Tlic Utter may then, after inquiry, make a proper order du- 
inUsioK the complaint and pass an order ii»d**r s 47t» of the Code 

The Code docs not |>eriuit a Magistrate to refer a complaint to another 
Magistrate for inquiry and report, and tho Utter has no jonsiLction in 
such a case to pass an order under s. 47<>. 

Where in eiuh a ca.e the police Imsc reporteil titc informition a. false, 
and have askeil for a proscentmn, the Magistrate lira jun.dicliou to try the 
charge on the police rejxirt. 

Queen-Emp^en v. SAum /.aU(ll rcfirrcl to 

There is no statutory provision requiring »ueh petiinu to be tinally 
di'posed of as a corapliiot before a prosecution uiid'‘r a. 21 1 of the I'onsl 

" Criminal U-*n*ion Xo. 877 of 1915 agaiait the orJ*r of II. .AlUusim, 
S 'Smoiis Judge of Cuttack, dated May 25, 1915. 


(I) (1P87) 1. L R. 14 Calc 707. 


1.3 
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Code commence^. It is a matter of dincretion, and the High Court wdl not, 
having regard to a. 637 of the Code, interfere with a con\iction if the 
accuecd lias nut been jtrqudiced, 

Tbe facts of tho case are its follows. On the 24th 
Dec^mher 1914, the petitioner, Gaugadhnr Pradhan, 
Hid an inforniatioJi at tho Kondrapara tliana, alleg- 
ing that he wag informed that a burglary had been 
committed in his house, the night previous, during 
his absence from homo, and that ho suspected cer- 
tain persons named. On tho morning of the 25th 
the Sub-Inspector proceeded to the petitioner’s village 
and seaiched tho houses of tlie suspects. He then 
held an investigation and submitted a report, dated 
the 30th, to the Siibdivlsional Oflicer stating that the 
case was maliciously false, and recommending the 
prosecution of the petitioner under ss. 182 ami 211 
cf the Penal Code. Thereupon, the Subdivisional 
Magistrate cidled fora further leport from tlie police 
on the question of the petitioner’s motive, and the 
same was sent in on tho. 21st January 1915 confirm- 
ing the previous report. On the latter date the peti- 
tioner filed a petition before tlie Magistrate impugning 
the correctness of the police reports and praying for 
judical inquiry and subsequent tiial of the suspects. 
Tin- Magistrate thereupon passed the following order, 
without examining tlie peiitioner: — 

“To Babu J. N. Mitra, Sub-Ueputy Magistrate, for inquiry and report. 
After considering tho police reports and tlie other evidence adduced in Court, 
if he agrees in the view taben by the police, he may Bubmit a proceeding 
under B. ATfi to this Court for the prosecution of tlie complainant iindrr 

B. 211,1. P. C.” 

The Sub-Deputy Magistrate examined the peti- 
tioner and his witnesses in Court, and also held a 
local investigation, and thereafter diew up a proceed- - 
ing under s. 470 of the Orimiua] Procedure Code 
against the petitioner and submitted it to the Sub- 



17 


. VOI. XLTII.J CALCUTTA SERIES. 

divisional OHicor with a report tliat tho case was false. 19JB 
On iec6ipt of the recoitl, the latter, without formally (jAvoAmiAi 
dismissing the petition of tho 21st Jniiunry, issued a fftAPirAs- 
warrant against tho i>etitioner under ss. 182 and 211 of EMipnon. 
the Penal Code and proceeded to try him thereandor. 

He convicted the petitioner, on the lOth Wa}’ 1915, 
and sentencetl. him to six months’ rigorous imprisori- 
ment. An appeal against the order of conviction 
wasvdismissed by the Sessions Judge of Cuttack, on 
the 25th May, and the petitioner thereupon moved tho ' 

High Court and obtained the present rule. 

Bahu Sisivanatli Bose ii})A Bahit Dhirendra Xntli 
Dutt, for the petitioner. 

S. Ahmed, for the Crown. 

Cur. adv. vuU. 

Chapman and Walmslbv .TJ. The petitioner laid 
nn information at a police station to tho effect that 
his house had been bioken into at night. Tho police 
investigated and reported that the charge was false. 

They leqnested that ilie petitioner be prosecuted 
under section 182 of tho Indian Penal Code. The 
report was receivctl by the SuIxlivLsional Magistrate. 

Upon the same date the Siibdivisional Magistrate 
received a petition fioin the petitioner impugning the 
(ralice refKirf, and asking that the liccsons iviiom he 
accused should be put on their trial. The Subdivision- 
al Magistrate referred this petition to a Sub-Deputy 
Magistrate' for inquiry and report, intimating that, if 
tho Sub-Deputy Magistrate agreed with the view taken 
of the case by the police, he might submit a proceeding 
under section 470 of the Code of Criminal ProctMure to 
the Subdivisional Magibtnite for prosecution of the 
petitioner umlcr section 211 of the Indi.aii Penal Code. 

The Sub Dejjuty Magistrate ex.nraineil tlie j>etitioner 
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and his witnesses and held a local investigation. He 
also examined the police officer. He reported tliat 
the charge was false, and submitted a i>rocoeding under 
section 47G, for the prosecution of tlic petitioner under 
section 182 and section 211 of tlie Indian Penal Code, 
to the Siihdivisional ^Magistrate. Tlie Subdivisioaul 
Magistrate directed that the case slionld bo entered as 
false. The Siibdivisioiial Magistrate tlierenpon tried 
the ])etitioner upon charges under sections 182 and 
211 of the Indian Penal Code. The trial ended in 
conviction. 

It has been held by this Court tliat a jietition such 
as that iirosented by tlie petitioner to the Subdivi* 
sional Magistrate is a comiilaint. The latter siiould. 
therefore, cither have made over the complaint to the 
Sub-Deputy Magistiutc (not for inquiry and roj/ort 
but for disposal) or he should have examined the 
complainant himself, recoixled reasons for distrusting 
the truth of the complaint, held the enquiry himself 
and then himself jiassed a fonnal oitler dismissing the 
complaint. Tiio important points to notice arc, 
that such a petition slionld always be treated as a com- 
Ijlaint; and, secondly, that the petition should not be 
referred to another Magistrate for inquiry and report. 
If sent to another Magistrate, it must he sent for 
disjjosal. The other Magistrate can then, after inquiry 
and making a proper order dismissing the complaint, 
liass an order under section 476. The Code does not 
peimit a Magistrate to refer a conix>laint to another 
Magistrate for inquiry and report. An order under 
section 476 made by the other Magistrate in such a 
cjise would he without jurisdiction. We have been 
somewhat particular in setting out the above details 
because the law on the subject is very imperfectly 
understood. In mo.st subdivisions the magisterial 
stall consists of a Subdivisional Magistrate and a Siib- 
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Deputy Magistrate, and it is not ininatiual that die 
Siibdivislonal Magistrate, knowing 'that he will liave 
to try the charges mider .sections 182 and 2II himself, 
.should .scud the ca.se in the first instance to the 
Sul»-Doputy Man-istrato for inqiiiry'and leport. The 
motive is not improper but Mso iwocediiro does not 
have the sanction of tiic Code, and it frequently gives 
rise to legal diQjcuIties. 

It has been held, however, by a Full Beneli of this 
Court, in the ca.so ol Qiice/t-7'J nipresi> v. Sham hall (1). 
that in such a case the Siibdivi.sioual Magistrate 
derives hi.s jui-isdictiou to tvy the charge under section 
211 not only from tlieoider. if any. under section 17(> 
but also (lom tlio police ix*port. Thcte can hO no 
doubt, thorcfoio, that the trial was with jiiiisdietton. 

The Subdivisional Magl.stnile woiihl have exorcised 
a belter discivtiou if he had acted in the manner winch 
we liavo indicated above. But it l.s a matter of dlsciu- 
tion not of statutory pi-ovision There is m) statu- 
tory provision rcciuinng that such a petition shall he 
finally dispo.sed of us a complaint t)efore the piosoeiition 
under .section 211 commences. Now aitei eonvietion 
a bri'iicli even of a statutory piovi-,ioij can be icmcdied 
by the application of section 537 of the Ctwlo of Ciimi- 
nal Proccduix’ which say.s (hat. subject to the piovi- 
-- sioiis of die Code, no M'litciux* shad tie levi-rscd on 


revision on account ol any erior. omission or ii-iegiilai- 
jty in the inocecdiiigs before Inal, unless a f.ulnie of 
justice has in fait been oec.i-'toneil. The wonls •• in 
fact iiave at tiio last amendineiil been adiU-d to tlie 
.section to em]>li:isize the le.iliiy of tins r>*(juiix*ment. 
We aiv* quite unable to.s.»y lli.it any failure of jiisiict* 
has in fact been occasioned in the jin'senl casi*. The 
rule is discliargcd. 

II. M. /{tile tlii'cftarijeil, 

ii)(i>*sr)i L. I. n L.ii 7iT. 
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JANAKI NATH HORB 

V. 

PRABHASINI DASEE.- 

Appeal — ReviexB — Cuil Protedare Code (ilcl V of 1908) 0 XLI, r. II ; 
0. XLVIl^ r 4 — XoUre of rerieic to retpondetili, if neeesiary — 
“ Oppoiite party," — Grounds of appeal, tf rtslriUed, on reiieic — 
/Jenyal Tenancy Aet(l'JI/ of I8$i\ ss. S5, ISO, 101 — ^ale in execution 
of a decree under Chap. XIV of that Act — Purehaee by a ttranyer^ 
SJean'my of “ encMmiMnw” In ». 161 of the Benyal T^nnnfy .4cl. 

\Vli«ro an appeal was summarily di'mis'^ed liy a Divisional Bench of 
tliii Court and such order wiia ultimately set aside on review hy tiie said 
Bench on an ee pa^le application without notice to the respondents * 

Htld, that the last order was valid even in the absence of such notice. 
Joy Kumar Dutt Jha v. Ethree Nand Dull Jha(,\), ffaladhnr Jha \. 
Syed Shah Mahomed (2) followed. 

Atdul Hakim CAoicd/iury v. Ben% Chandra Dat (3) dissented from. 

The expression “ opposite party ’* in 0. XLVIl, r 4 of the Civil Proce- 
dure Code means tlie parly iiileresteil to support the order souj^ht to be 
vacated or modified upon the application for review. 

After an appeal is allowed under O. XLI, r. 12, after review, the appel- 
l.ints are not rcHricteil to tlio single ground for appeal whicli was the basis 
for review, but the whole appeal is before the Couit when the case is taken 
up for final disposal. , 

^ Lukhi Xarain v Srt Ram Cha>tlra(.i) followed 

The rights of a stranger who purchases at a sale in execution of i 
decree under Chapter.XIV of the Bengal Tenancy Act, are tegujated by • 
B. 169 and not by s. 85 of that Act. 

® Appeal from Appellate Decree, No. 2491 of 1913, against the decree 
of G. B. Mutnford, District Juilgc of Paridpur, dated June 14, 1913, 
modifying the decree of Lai Behari Chaltcrjee, Mnnsif of Goalundo, dated 
May 26, 1912. 

(1) (1872) 18 W. R. 475. . 13) (1914) 1. L It U Calc. 433. 

(2) (1914) 25Iud. Cas. 880 (4)(:9U) 16 C. W. N. 921. 
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The word “ cncumbranges " in s, 161 of that Act locludex the interests 
o£ an under-raij at. 

Second Appeal by Jnnnki Natb Hore and another, 
the defendants. 

At a sale for arrears of rent two non*transferable 
raiyati holdings, bearing Jatn'is of Rh. 6-2 and Rs. 2-8, 
belonging to one Arnna Kanta Chanda were pur- 
chased by the predecessor in interest of the jdaintiit 
and the defendant No. 1 respectively. The plaintill 
sued for declaration of title and recovery of possession 
with wasilat with respect to 8 plots of land whicli, ho 
alleged, belonged to the jama of Rs. 6-2. Seven of 
these plots wore found to appertain to the latter/ania, 
the icmaining plot being found to belong, to the 
dofendant No. 1. It was also found that Arnna Kanta 
had executed a potta purporting to gitmt a kaimi ten- 
aricy ill favour of dofendant No. 1 with logml to these 
seven plots. The suit was dismissed in the Munsif’s 
Court, but the lower Appellate Court allowed the 
appeal in part, declaring the plaintill’s title to the 
seven plots and ordeiing that she should lecover 
khas possession with to /stVa/ to be detennined here- 
after. Against this decision the defendants appealed. 
The appeal was lodged in this Court on the 81st July 
1913. On the 1st December 1913. the appeal was 
Huinmarily dismissed by CarnduR and RlclianLon J.T. 
On the 28th Febiu.iry, an application was made for the 
review of thisoixler. This application was hcaiil on the 
8th of April rx par/c, the previous ortlor of disniissjil 
w.is vac.itcd ami fboapival onleivd to be iie.irtl. The 
respondents urged two picliminary objections against 
the validity of this onlcr, on the pronnds that they had 
no notice of the application for review and that the 
appellants should bo restricted to the single ground 
upon which the ix’vicw was based. 
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Babn Kishori Lai Sar.har (with Iniii Habu Bipin 
Bchartj Ghosc and Bahii Hmish Chandra Roy), ioY 
tJic nppollants, snbmifted that wfth rufrattl to the 
prelimintiry nbjoetioii about waii*^ of notice, reference 
sliould bo made to Joy Riimar Dull Jha v. Eshrec 
Nand Dull Jha (I). Tliia procctbue has been followed 
practically uniformly in tliin Conrt for the last 10 ycar.s : 
see also ffalddhnr Jha v. Syed Shah Mahoiiifd ('2). 
Regarding the second objection, the fact that it has 
been granted in part in some cases after review or that 
it depends upon the circumstances whether a part or 
the whole of tlie appeal would liavc to be dealt with, 
docs not bar the jmwer of this Court to consider the 
appeal as a whole. With refeicnce to the merits, the 
lower Court mistakingly bised its decision on tlie 
ground that the land was an occupancy liolding and 
hence Aruna had n*o right to grant a suh-lc.iso. . But 
the appellants wei*e in possession from a time pievintis 
to the sub-lease and hence should be considered as 
iindoi--raiyats. Besides the plaintiffs cannot claim the 
rights of a landlord and hence sub-sectiou (/j of 
section 85 of the Beng:il Tenancy Act will not apply. 
Ho is a scr.ingor purchaser and will have to annul 
the encumbrances : see s. 15i>, Bengal Tenancy Act. 

Babn. Hira Lai Sanytd, Balm Pnrendn Sunday 
Bancrjec and Balm Amarnidra Nafh Bose, fov.the resr 
poiideiits, contemled that the review order was bad for 
wantof notice : HQd MnhammadZahirnddin v. Nnrud- 
din <5). We arc the opposite party; Ahdnl Hakim v. 
Hem ChandraiA). 'Pliei-e is an analogy between'an cx 
pa) te order granting review and an ex pa)'te order 
allowing an appeal though filed beyoad the iieriod of 
limitation. Besides, the appellants shotild he restricted 
to the single ground upon which review was granted: 

(1) (l87i) IS W 15 175. cnao-w) H Ma-i L .1 7 

(2) (10l4)Iii.l. Cb< 880 (4)(l9l4)r,L H. 4'2 Cak. 433 
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lihnbanessiir Kocr v. Ajodhya Shigh{\) iiiid S<u1ar- 
uddiii V. Eki'(tmn(l(Uu(2). Regsiwlinjj the merits, 
Arnna’s siib-loase was voitl us coiitmveiiinfr s. 8f) cf tlio 
Bengal Tenancy Act, he being merely an occupancy 
tenant and there being no i-egistoieJ lease: Jarip 
Khan V. Dorfa Beira H) and Telam Pramioiik v, 
Adn Sheikh (4). Wo :»re in the position of landloids 
and hence wo need not annul the interests of nnder- 
mi^'ats. S. S/if/) of the Bcngiil Tenancy Act will 
govern our case : Pmt'y Mohttn v. Badul Chandra (5), 
Gangadhar Mnndal v. Pajendra Kath Ghosh {C>), and 
Ashntosh V. BnnnmaU (7). 

MoOKbRJEK AND ItoE .T.I. This IS .ui appeal by the 
defendants in a suit for pos-'cssion of land upon lU'clar* 
atioii of title by purchase at an execution sale and for 
mesne profits, The Court of first Instance dismissed 
tltc suit ; upon appeal, tlic District Judge has u'vcrsed 
tliat decision and lias made a tiecrco for ejectment in 
respect of the (list seven paKols of land. On the 
present appeal the propiicty of the decision of tlie 
District Juilgo has been assailed as erroneous in law. 
•But before wc deal witli the c|uestions which aiiso in 
the appeal, wc have to examine two pieliminary 
objections taken on bclialf of the phiintilf lespondciit. 

The ajipeal was lodged in this Court on the 31.st 
July UMJ. On the l^t December BUS the ajipeal wa*' 
sumnniiily tlismissc<l under tide II. Onici XLl of the 
Cotlc by CarndulT ami ItiebuidMin ,IJ. On the 2Stli 
Uebrnary iPlI, an apjilieaiioii was made by the 
appellants for a ix'view of this onler. The application 
was hcani /*j on tlieSih April liJU.' Tiie n*sult 

(i)(iou)isc 1. J. (4Ht:u3M7i; w s c'.d 

19(M» J CJi (51(19 u)|.!. It. -’S , »| .* 

(buiM.'MTC \v s (rt)(iyi3M7c u •‘I'.i) 

0(191.1) 19 w X 41 » 111 CM. j a:.‘ 
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waa that the pi'evions order of dismissal was recall- 
ed and an order was made to the following effect : 
“The appeal wdll be heard. Let the record be sent 
for and issue the nsnal notice.” On behalf of the 
respondent, two objections liave been urged against the 
validity of this older, namely, first, that it is inopera- 
tive because made in contravention of rule 4 of Order 
XLVIi of the Code, which requires that no applica- 
tion for review shall be granted without previous 
notice to the opposite party to enable him to appear 
and be heard in support of the decree or older, a review 
of which is applied for; and, secoynllt/, th(it if the order 
he assumed to have been properly made without notice, 
the appellants arc restricted to the single ground upon 
which the application for review was based. In our 
opinion, there is no substance in either of these conten- 
tions. 

As regards the first objection, it need not be dis- 
puted, to use the language of Lord Macnaghten in the 
case of Muhamed Zahirnddin v. Nuriiddin ('I) that 
as a general rule, no order of review can be made 
without previous notice to the person in possession of 
the decree which is to be reviewed. But the substan- 
tial question is, who is the “ opposite party ” upon 
whom notice of the application should have been served 
in this case. The expi*ession “ opposite party ” is not 
defined in the CoJe, but it may be taken to mean 
the party interested to support the order sought to 
he vacated or modified upon the application for 
i*eview. Now, what was the order in the present 
case which was sought to be recalled by the appel- 
lants and what was the order which they endeavoured 
to get substituted in lieu thereof? The order which 
they x)rayed might be recalled was to tlie effect that 
the appeal be summarily dismissed; and the order 
(1)(1003) 14 Mad. L.J. 7. 
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which tiiey wishoil to have substituted in its place 
was that notice of the appeal be served upon the 
respondent and that the apiteal bo heard on the 
merits after the record had been received. Can it -be 
contended reasonably that the respondent was the 
“ opposite party'” within the meaning of the expres- 
sion in the proviso *to rule 4 of Order XLVII, 
that ho was in "fact interested to appear and support 
the order of summary dismissal, when the only oixler 
sought to be substituted therefor was that the appeal 
'be heal'd in his pi*csence? In our opinion, the 
question must be answered in ihe negative. If we 
acceded to the contentibn of the i-espondent, the result 
would be that be would bo subjected to needless 
hanissiuent from wliich the Legislature intended to 
protect him hy the introduction of rule 11, Onlor XLI 
of the Code. If it is obligatory upon the Court to 
issue notice upon tlie respondent when an application 
is made to review au order of dismis'^al under rule 11 
of Oixlor XLI, tlic lespondent must ajipcar in answer 
to the rule to support the order of dismissal, without 
the record before thoCouit; and if tlie rule is made 
absolute and the appeal diicctcil to bo beaitl in tbc 
pi-esenco of tlie lespoadent, he would have to appear a 
second time to support the decree under ajipoal. Tliis 
rc-mlt could never have been intended by the Legisla- 
ture. The view wo take is in accord witli that adopted 
\\\ Joij Kumar Dutt Jlia \. Ksharce Xiiiul Dull Jha 
(1), wljcte it w.is rilled that an n]>plicatioii for icvicw 
of an oixlor of dismis'<d unde' section 25 of Act XXIII 
of 18(51. wliicb cori'csponds to rule 11 of Onlor XLI of 
the pre«5ont Code, could lie gninted without the Ksiio 
of any notice to the ix’spoiulcnt. That procedmv has 
been followed in numerous c.ises in this Court during 
the lu««t to ycai-s, tliougli we are iiiformetl lliat latterly 
(l)(lh72) 18 \V. R.4T5. 
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was that the pi'evioiis order of dtsmi.ssal was recall- 
ed and an order was made lo the following effect : 
“The appeal will be heard. Let the rccoixl he sent 
for and isstie the usual notice.” Oji behalf of the 
respondent, two objections have been urged against the 
validltj’ of this order, iiamely, first, that it is inopera- 
tive because made in contravention of rule 4 of Older 
XLVIl of tlie Code, which requires that no applica- 
tion for review shall be granted without previous 
notice to the opposite party to enable him to appear 
and be heard in support of the decree or order, a review 
of which isapplied for; and, secondly, thfit if the order 
be assumed to have been properly made without notice, 
the appellants arc restricted to the single ground upon 
which the application for review was based. In our 
opinion, tUore is no substance in either of these conten- 
tions. 

As regards the first objection, it need not be dis- 
puted, to use the language of Lord Macnaghten in tlie 
case of Muhamed Zahirnddin v. Nitruddin (*1) that 
as a genei-al rule, no order of review can be made 
without previous notice to the person in posse.ssion of 
the decree which is to be reviewed. But the substan- 
tial question is, who is the “ opposite party ” upon 
whom notice of the application should have been served 
in this case. The expression “ opposite party “ is not 
defined in the Code, but it may be taken to mean 
the party interested to support the order sought to 
be vacated or modified upon the application for 
^review. Now, what was tlie order in the present 
case which was sought to be recalled by the appel- 
lants and what was the oixler which they endeavoured 
to get substitiiled m lieu thereof? The order which 
they prayed might be recalled was to the effect that 
the appeal be summarily dismissed; and the order 
{l)(l903)14aiad. L.J. 7. 



183 


VOL. XLIII.] CALCUTTA. SERIES. 

which they wished to have substituted in its place 
was that notice of the appeal be served upon the 
respondent and that the appeal be heard on the 
merits alter the record had been received. Can it' be 
contended reasonably that the respondent was the 
“ opposite party” within the meaning of the expres- 
sion in the proviso 'to rule 4 of Order XLVII, 
that he was in 'fact interested to appear and support 
the oixler of summary dismissal, when the only order 
sought to be substituted therefor was that the appeal 
'be hcaitl in his presence? In our opinion, the 
(luestion must be answered in the negative. If we 
acceded to the conteiiti6n of the respondent, the resxilt 
would be that he would be subjected to needless 
harassment from which the Legislature intended to 
protect him by the introduction of rule 11, Order XLI 
of the Code. If it is oblig.atory upon the Court to 
is.suo notice upon the respondent when .an application 
is made to review an order of dismissal under rule 11 
of Oixler XLI, tlio lespondont must appear in answer 
to tiic rule to support tiie older of dismissal, witiiout 
the i*ecord l)eforc tlicCouit; and if tlie nilc is made 
absolute and the appeal <Uiecte<l to be heartl in the 
presence of the respoudent, he would Imve to appear a 
second time to support the ilccrec under appeal. This 
result could never have been iiiteiuletl by tlie Legisla- 
ture. Tlie view xve take is in accenl with that adojiteil 
\\\ Joy Kumar Dittt Jha y. Ksharcf Xutul Dult Jha 
(1). wljcte it w.is ruled that an application for loview 
of an oixlcr of ihsmis-'al undc’ section 25 of Act XXIII 
of 18GI, which coricsponds to rule 11 of Onlcr XLI of 
the present Code, could l>e gnmtcil witiiout tlie i«sue 
of any notice to the ivspondcnl. That proccduiv lias 
hoou followed in Humorous cases in tins Court during 
the last lOyeais, though we are informed that latterly 
(1)(1KT2)|8 W. 11.475. 
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ill oiiu or two soUlary instaiicc.s, iiniong.st wliich may 
bo mentioned A6d«/ Hakim w Hem Chandra (1). tlie 
view has been taken that notice of tlio application for 
review slionld be ismicd upon the res])omlent. We 
are clearly of opinion that what has been the jnacticc 
of the Court for a long' ficrio.s of years is in coniormity 
with tlie law and that, we .shouhr net dejiart from it. 
Wg may Tnither point out that if the objection nrg’od 
hy the respondent were well founded, we could not 
give effect to it. for as was pointed out in the case 
of Haladhar Jha v. Syed Shah Mahomed(2) where 
a similar objection' was ansnccessfnlly taken, the 
point must be urged 'bofoi*e the Division Bench which 
granted the review; it Is tlint Bench alone which 
can consider tlie propriety of the oixler previously 
made and either maintain or vacate the original* oitler 
of dismi.ssul, Tlie respondent has made a faint attempt 
to develop ail analogy between an ex 2yctrleovi\Qv gi’ant- 
ing a review and un ex parte order directing that an 
appeal be registered though bled beyond tlie period of 
limitation or on a raemoradum in.sufficiently .stamped ,* 
on this basis, it has been argued that in the former 
precisely as in the latter class of cases, the respondeat 
is not bound by the onler made in ids absence and is 
conipstent to question its validity when the appeal is 
called on for final disposal in his presence. But, plainly 
there is no real analogy between the two classes of 
cases. -It cannot be maintained for a moment that tlie 
order in the present case was made without jurisdiction 
and we are not prepai'ed to adopt the view indicated 
in Ahdal v. Hem Chandra (1) that the order made 
without notice is a nnllity. Even if the contention . 
of tlie respondents that notice is essential is well- 
founded, It shuw.s at bast that the order has been made 
irregularly or with material irregularity in tlie e.vcrcise 
(n(l'iU)I L 11.42 Calc 432. (2) (I9l4) 25 ImJ. Cns. 680. 
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of the jurisdiction possessed by the .Tiidges wlio granted 
tiie review. That order, consequently, can neither be 
ignored nor vacated b\’ us. But it is not necesstiry to 
deal with this aspect of the case in fuller detail, becauso 
in -our opinion the order was propeiij’ made, thougli 
notice of the application for review was not served 
on the respondent. 

As'regartls the second objection that the appeal 
sliould be restricted to the single ground which Was 
made, the basis of ttie aiiplication for review, we are 
of opinion that it is entii“el3’ unfounded. No doubt, 
it was ruled by tlic Court in Bhiibanestcari Koer v. 
AJodliija Siiigh (1), tlial an apjilication for leview 
may bo gmnted in ixart ; and aft pointed out in iS'nr?flr- 
uddin v. Ekramuddin (2), whether the entire case is 
or ift not reopened wlieti a review has been grunted, 
must depend upon tlio clrcnm.stances of oacli Jiulivi- 
duiiL enso. But lb Is plain that in thi^ case tlie entire 
appeal Is open l)ecauso, as was pointed ont in Luhhi 
iVarrftn v. liam Chandra (3), wiien an appeal is ad- 
mitted under lule 12 of Order XLI of the Code, the 
appeal cannot lie restricted to one or more grounds 
specified jn the memoi-andinii of appeal, the whole 
ap])eal is befoiv the Court when the case is taken up 
for final disposal. We hold aecoitlingly that all the 
grouiuls taken in the niemonuHlinn of appeal may bo 
considered by us. 

Wo now turn to the inciits of the appeal. The 
case was argued in the Courts below on the assump- 
tion that the land in dispute constituted an occupancy 
holding of oii«‘ Ariin Kanta Chunder who gr.iHtcd a 
permanent snli-lease on the 3nl Deecmlior 189Jh to tlic 
first defendant. The wise for the ilefeiidant is (hat 
at tlic time when this siib-lcaBe was gnmied, he was 
(i) (»:*n) tr. c. I- j. av. ( 2 ) (isis) i<ic. l. j. 2 i*. 

(3) (llUDISC \V X.9il 
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already in occupation a.s a tenant, and that tlie sub- 
lease did not create any new tenancy*. This sub-lease 
contravened the provisions oi section 8.5 of the Bengal 
Tenancy Act, as J^t created a tei’in exceeding 9 years 
and would not have been admitted to registration, if it 
had been stated in the document that the grantor was 
an occupancy raiyat. But the title of tlie defendant 
does not depend iiiion the sub-lease. He has been in 
possession from a period antecedent to the lease upon 
payment of rent to his grantor, and has thus acquired 
the status of at least an uiider-rai^'at. The question 
is, whether the plaintiff is entitled to eject him. 

The plaintiff purchased the holding at a sale held 
in execution of a decree for arrca?’.s of rent on the 
21st January 1901, and instituted this suit on the 
4th December 1911, to eject the defendant as a tresi 
passer. It is plain tbat there is no room bore for the 
application of the principle recognized in Afa?iik 
Borai v. Dani Oh. Mamlal (I) and Arab AH v. R ichi- 
iniuhU (’2), namely, that when a person has granted a 
lease on the allegation thait he had such interest as 
entitled him to create a valid lease in favour of -tlie 
grantee, the doctrine of cstopi^ol operates between the 
grantor and grantee ; in other words, that it is not 
competent to tlie gnintor to show that the recitals in 
the document as to his status are incorrect and that on 
the true state of facts, he had no authority to create 
the lease. Here the question does not arise between the 
grantor and the grantee, and the sub-lease is conse- 
quently liable to be attacked as void, on the principle 
explained in Jarip Khan v. IJor/a Bewn (3) and 
Telani Paramanik v. Adu Sheikh (4) The plaintiff 
is a parchaser at a sale held in execution of a decree 
for arrears of rent and we iiavo to investigate his 

(1) (1910) i3U.L. j.6« (3) (1912) 17 C. W.N. 59. 

(2) (1911) 13C.L. J.656. (4)(l9t3) 17 C. W. X. 468. 
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riglits and privilegoa. In this connection our atten- 
tion has been invited to two classe.s of ca«es, ‘wJiere 
two distinct principles have been recognised. In 
the first class of cases, namely, in Ainirullah v. 
Nazir (1), and Lai Mahomed v. Jaf/ir Sheikh (2), 
the doctrine was recognised that the landlord of 
an occupancy raiyat, who has purchased the interest 
of the raiyat and is thus brought into direct con- 
tact with the uiider-raiyat inducted on the land by 
the occupancy raiyat, cannot, in view of the provi- 
sions of section 22 of the Bengal Tenancy Act, seek 
the benefit of sub-section (i) of section 85 which 
Iirovides tliat if a raiyat sublets otherwise than by a 
registered lease, the sub-lease shall not be valid against 
the landloixl, unless made with the landlord’s consent. 
In the second class of cases, namely, Pearji Mohttn 
Moolcerjce v. Badul Chandra Bagdi (H), Gangadhar 
Mondal v. Tlajendra Nath Ghosh (4) ami Ashulosh v, 
jOffnomcr/t f5), the principle is enunciated that when 
a landlord purchases the occupancy holding at a sale 
111 e.'CGCiitiou of a decree for arrears of rent, it is not 
necessary for him to annul the interest of the under- 
ixiiyat as an encumbrance, because it is an interest 
which is not valid against liiin by virtue of sub- 
section (I) of section 85. The case before us is not 
covered by cither of tbes.; tw«» jirinciplcs. We have 
not here to deal with the case of a huullord wljo has 
purchased hy private alienation or at a sale held in 
execution of a tlceice foi arrears of rent. We have to 
investig.ito theca**!’ of a htninger wlm lias purchased at 
a sale held in execution of a decree under Chapter XIV 
of the Beng-.il Tonaticy Act. His rights are clearly 
regulated hy the provisions of that chapter. Section 

I-R 3t Cite. 104. (4)(19I3)ITC. W. N 6C0. 

l2)(t009)13C W N. 913 (5) (19|5> 19 C. W. N. 412 ; 

(3U19.P)1. L.n.2SC*.V SOi. lt»C. L. J.2:2. 
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15i) provider Hmt where a holding is sold iti execution 
ot a decivi* for an*cars due in respect thereof, the juir- 
chaser shall take subject to the interests defined ns 
‘protected interest’ hut with power to annul the inter- 
ests defined as *' encumbrances.” Section IGO defines 
“protected interests.” Section 1(»L defines the term 
‘ enciiiuhrance ’ to mean a lien, siib-tenancy, easement 
or other rijilit nr interest created hy the tenant* on his 
tenurc'or holdiii" or in limitation of his own interest 
tlierein and n<»t hein;? a protected interest as defined 
in section IGU. The sale in this case w.is hold untler 
Oliaptcr XIV, and, consequently, must be deemed to 
aiUltorise tbo piircliaser to annul all encumbrances 
mentioned in section Ifil. But the plaintiff contends 
that ns lie is a purchaser at the instance of the land- 
lord. he is tlie lamlloid witlnn tlio meaning oi section 
85 and that as against him the sub-tenancy of the 
defendants is not valid. To give effect to this conten- 
tion of the respondent, it would be necessary to read 
into section 85, woitls ^Yl>ich do not find a place there. 
We should have to rcad and construe section 85 as if it 
provided that suli-leascs by the occupancy raiyat .shall 
not bo valid against his landlord nor as against a 
person who has purchased at a .sale in execution of a 
decree for sirrear.s of rent held at the instance of the 
landloixh The obvious answer to the contention of 
the respondent accoitUngly is that these or similar 
woids are not- in section 85. The substance of the 
argument is a choice between two conflicting posi- 
tions. One possible view is that as the sub-tenancy 
is not valid against th*e landlord, when he takes 
proceedings to enforce the decree for arreuns of rent 
and brings the holding to sale, he does so on the 
assnmption that the sub-tenancy does not exist; that 
is, ho acts in a manner coutrary to the express 
language of section 159. The other possible view 
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is that the lanclloixl acts in conformity with sec- 
tion lo9, ami that the i)ro}>erty is sold with liberty 
reserved to the purchaser to nnniil the anb-tenancy. 
If the landlortl himself happen<i to pnichase, it 
becomes superfluous for him to proceed in the 
manner provided in section ‘1G7 by service of notice 
upon the encnmbnmcer, because as soon as he is 
brouj'ht into direct contact with the sub-tenant, he is 
entitled to take up the position that the siib-tejiancy 
as against liim is not valid. On the other hand, 
if the property passes into the -hands of a stranger, 
he takes the requisite steps under section 1(57 to annul 
the siib-tennncy. Tlits view does not involve any 
haixlship upon the puichaser, nor does it tend to 
depreciate the vaUioof the holding as wjcs apprehended 
by the respondent. We may add that the question 
which now requires decision w.is left oi>en for 
considoratiou in, the case of AnlitUo-ih v. Banoinalt{l), 
and after full coiisideratiouof the argumenis atldrossed 
to us we are of opinion that it should be aiiswerod 
against the rcs[)ondent. 

The result is that this api>c.il is .dlowvd, the ilcerec 
of the District .ludge set aside and th.at of tlie Court 
of first instance restoreil with cosH both liere and 
in the Court of Appeal helow. The oflfct of onr 
decision will ho that tlie <lefcinl.ints will be leiianlH 
under the plaintiff in reaped of the first scveji jiarcels 
of land. 

N, c. s. App''al oUowrd. 

19 C. W .N I J i,*--* 
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ORIGINAL CIVIL. 


De/ore Im'im J 

^ sukumari ghose 

MiXfj 24. D, 

GOPI MOHAN GOSWAML* 

Ooalt — Princlpil anl Agent^Coati bet eeen Prineipul anii Agent in a suit 
for account-^iPanager, habiUtg of, for cotif^PretHtneii Small Cause 
Courts Act iXVo/ ISS2), s. 22-^Pracliet. 

In the roitter ol costs, the Court's diiuretion is to be exorcised with 
epuclul relereoco to oil the circumstances llie enso including the onduot 
uC parties. 

Shto D'jal Teicari Chou-lhurg v. Dishunaih Tticari C/ioiiilhurg (,1) 
referred to. 

If a person token up the inanogeineDt ot anothei's estate and collects 
and dUbiirses iiiooeys, he mutt be ready witii his account, and if his 
failure to perform this obvious duly neoesiitates a suit, then he must 
pay the costs. 

Coiiver V. (i) referred to 

So, where a manager has delibciaUdy set up a faUe defence, and oo 
, bciDg ordered to render on account, submits a false OLCount oad suppresses 
i'nportant documents thereby hampering aud piejuilicing the inquiry, 
It is only right that he should pay the fnll costa of, and mcidental to, 
the suit 

Pamgnpaul Chatterjee v. Dhoban Mohan Bantrjee[Z) and lluTrinal’i 
Rai V Knshn i Kuo-ar BabHshl (4) referred to. 

Because in a suit for an account a sum of , money less tlian Rupees 1,050 
was found due by thu defendant, il dies not follow that such a suit should 
have been insiicuteil m the Presidency Small Cause Court, and that the 
provisions of s. 22 of the Presidency Small Cause Courts Act apply. 

. " Original Civjl Suit No. 17C of 1910 and Small Cause Court Transfer 

Suit No, 3 of 1910. 


(1) (1808) 9 ^Y'. 11.61,63. 

(2) (1823) 2 L. J. Ch 45. 


{3)(l8i}4) Coryton's Rep. 126. 
(4)(l886)I.L.R.UCalc U7, 159 
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This was a suit for accomit brought by the plaint- 
iffs against the defendant, who had been manager of 
certain property situated outside Calcutta belonging 
to the late Mr. Lai Mohan Ghose. A preliminary 
decree had been passe(i for an account to be taken 
before the Assistant Referee; and the matter came 
before Imam J. for further dii’ections on the Assistant 
Referee’s report. 

Prior to the iustUution of this suit in the High 
Court, the defendant had filed a suit against the i)laint- 
ifCs in the Presidency Small Cause Court for the 
I’ecovery of arrears of salary. The plainti/Is did not 
dispute the claim, but had dcmandctl fi-om the defend- 
ant an account of lus maiiagcincnt ; and on liis 
denying that he was accountable at all, tlioy filed the 
present suit in the High Court and obtained an order 
for the removal of tlio defendant’s suit in the Presi- 
dency Small Cause Court for trial with this suit in the 
High Court. 

Mr. II. D. BoS2 .uhI Mr. B K Ghosr, for tlio 
plaintills. 

Mr. B. li. Das, for the tiefeiulant. 

Imam J. This matter comes uji for further dhoc- 
tion on the Assi'ttaiit Refeive’s roi>ort. llie principal 
question involved in it is one of costs. The ilcfend- 
ant had sued the pUiiilifTs for arrears of Kiiary 
amounting to Rs. in the Small Cati-e Court 

of Calcutta. The jdaUitifCs then iustitute<l this suit in 
this Court for account •ig.iinst the dcfoud.int. The 
suit iu the Suidl C.uisc Court w.is rem )ved to this 
Court for trial with this .suit. The pl.iiiitifTs repre- 
sent the estate of the late Mr. L-iI Mohan Gho'O, and 
it i*> the common cise of the |urlies th it in tlie 

defi-mlant was the Manager of the Bair.jg.idi est.ite 
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belonging to the deceased, lii imswer to the claim o: 

SiTKiMABi plaiiitifl'a for account, the defiMidant In his writter 
GiiusF. statements stated that he was not accountable to the 
Oon Moiiav plaintilhs nor had hi boon accountable to the late 
G oswam i. Ghoso, inasmuch as he had fnllj’ explained to the 
Imam J. latter all his dealings with the sahl e.state and his 
management tijereof. The plaintlfls admitted the 
defendant’s claim to Rs. 1,88G-I2-G as arrears of salary. 

' A preliminary decree was passed for accounts which 
were directed to be taken before the Assistant Referee. 
Ill the state of facts filc<l by the defendant he showed 
Ra. -14 or thereabouts as balance tine to him. The 
phuntUIs disputed the accuracy of that account and 
sought to surcharge and falsify the dcfendant'.s state 
of facts and alleged that ho liad not accounted for 
various sums received by Inin as Manager, and tlmt he 
had entered certain fictitious payments in his account. 
After a prolonged enquiry extending over (JO days or 
more, tlie Assistant Referee lias reported that the 
defendant has failed to account for Rs. 710 out of the 
moneys collected by him as Manager of the said 
Bairagadi estate. From the report of the Assistant 
Referee, which .stands conlinned by eflhixion of time, 
it appears that llie book most important for the 
enquiry, viz., the Talab-baki, was suppressed by the 
defendant though he hu«l been called upon to produce it. 

He has been guilty of suppression of other material 
documents also. .Tndging from the Assistant Referee’s 
rcpoit the defendant’s conduct i[o.serves the fullest 
condemnation. His motives have been described by 
the Assistant Referee as not honest from the outset.” 
Tlie Court’s discretion in the matter of costs, .is was 
explained in Sheo /Ji/al Tewan/ Choudhttry. v, 
)3isfiinial/i Teu'ari Ohnudhry (1), i.s to be exerci.sed 
with special reference to all the circumstances of 
(I) tlSBS) 0 w, II. Gi, r>3. 
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the case iiiuliultii" the eoiuhict of parties. A pei-sou 
^\*ho takes up the iiianugemeiit of uiiotlicr’s e'state and 
collects and disburses moneys has to be ready with 
his account. His failure to perform the obvious duty 
necessitates a suit, and he must pay the pJaintift’s 
Costs: Colli/er v. Dudley (1). In the present suit it 
18 not merely an unreadiness to account that stands 
to the discredit of the defendant, but he set up a 
deliberately fal'se defence that he wu.s not account- 
able at all, and, when decreed to render an account, 
submitted a false account and suppressed important 
documents thereby hampering and prejudicing tlie 
enquiry before tlie Assistant Referee, lu view of 
the bond fide and honest character of the plaintiffs 
suit and the leptoheiislblo conduct of the defendant, 
r am clearly of opinion that the plaintiffs sliould be 
allowed full costs, including costs of, and incidental 
to, the enquiry. The case of Rum Gopul Ch'itterjee 
V. Bhuhan Mohan Banei’Jec is in point. There i.s 
also a higher autliority in HurHnnth Rni v. Krishna 
Kumar Balishi (S)i in which their Loidshiiis of. the 
Privy Council ordcrotl the defendant to pay the co^t^ 
imismuch as he lisul t:»ken tin* untrntiiful course of 
denying his receipts, his fiduciniy position, and his 
accountability in toto. 

Mr. S. R. Das, on behalf of the defeialanl, oliject-^ to 
costs being allowed to the plaintiffs on the grmiiid 
(hit the suit for acemiiit sIiouM have lieen iHed in 
tlie Small Cinso CouiL He niaiiiuins that the Assist- 
uut Refeivo liaving found that only .i suiii of IN. “id 
had i-emaiued unacctmntcil for, the claim was well 
within the jurisdiction of the Small C.iu'^e Court, :in<l 
the plaintiffs having obtaine.l a <lccree hir le^s ihnn 
Rs. in this Court, they are not entiiloil to any 

to (ioiS) I..J.CI. 15. (i) (ibSii tifTU-i J.*': 

(SUN'S)! L IL1I'C.U 14T;i59‘ 
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costs under the provisions of section 22 of the 
Presidency Sinall Cause Courts Act. I cannot accede 
to this contention inasmuch as the plaintifts could 
institute their suit in the Small Cause Court only if 
tliey were in a position to aiJinnise its \Tilne within 
the pecuniary juristliction of tliat Court, which they' 
could not do on the facts of this case. The sum 
ascertained by the Assistant Referee has been arrived 
at by an enquiry. I do not think that a .suit for 
acconut without a claim to a specific sum within the 
competence of the Sinall Cause Court can lie in that 
Court. But even if it were conceded that this suit 
was cognizable by the Small Cause Court, I would not 
hesitate to certify that It was fit to be brought In the 
High Court. 

For tliese i*casons, I allow full costs on Scale No. 2 
to the plaintiffs, including reserved costs, if any, 
Tlio costs will include the enquiry before the Assist- 
ant Referee and the Commission at Dacca. 

The defendant will get the costs of the Small 
Cause Court transferred suit on the Small Cause 
Court scale. To the defendant is decreed the sum 
of Rs. l,370-9-7i from the plaintiffs on account of’ 
salary. Out of the said sum the sum of Rs. 1,170-12-6 
will carry interest at 6 per cent, from the date of the 
Assistant Referee's report till the date it came to be 
filed. 

The amount dcpo.sited by the plaintiffs in the 
Small Cause Court transferred suit, or any portion 
of it, will not bo withdrawn by the defendant till thiv 
costs of both parties have been ascertained. The 
plaintiffs will get the ebsts of this application. 


Attorney for the plaintiff; S. G. Mukerj'ee. 
Attorney for the defendant : H, N. Diitt. 
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APPELLATE CIVIL. 

Be/ore I), ChatUrjee and Cht^pman J.I. 

BHIKAKIKAM RHAGAT 1915 

V. Jnnt 7, 

J[AHARA,f BAHADUR .SlXull.' 

Occupant j Ihghl—IncidenlM ofanithtr Unanty under the mnie I indtnrd but in 
difereni localiiiei in the oeeujnxtion the occupanci/ raii/at — Bengal 
Tenanoj Act (VIl/ o/lSSS), i 18». 

TlitJ provi^oiH of tUe Dco^ei Tenancy Act are applJcahle to s tenancy 
for builillng ailiopioa market in wiiicli tiie tenant afteruarJ* came to 
reiido, where the tenant haa occopaocy right in certain Janae under the 
aamc landlord in a diSerent Tillage from before the acrjuisitioo of the ten- 
ancy for building the chop. 

Golan ,){o'cta v Abdool Soiear Jfondul (1) Protnp Chandri />a( t. 

Ui$et ear Pramanlch (2), Kripa bfath ChaKrabully v. Sheilh (3) aod 
Flarihar Chait^rjee v, Dtnu Bera (4) referred to. 

Second Appeal by nhikarimm Blinpat ami otl^o^^, 

Uio dcfpntljitUs. 

The ajipenl iirosp"out o£ a stiU for cjoctineiit, on the 
(lofemlajits not conii)lyiiip\\il!i tin* notice toqnit In a 
previous suit by the plnintifT for ejectment apainst the 
defendants as tro.siMssers on the lamls in suit, it wai 
decided that the defendanls liehl tlio land in suit as 
tenants and couhJ not therefore be ejected as trespass- 
ers. The c;ise for the phtintilT was that the defendants 

"Appral from Ai*i>Tllatc IK-crcc, No 572 of 1913. «(r«in«t tti' deert-^ 
of n. Panton. Di-tnct Judz.* of 3Iiir«hiilftt>a'l, datH S-p. 25. 1912. 
incvlifyin; tti? d<yr«* of IVti<*ndr* |liJ»T IV"c. NjlrorJint»t^ JoJz^ of 
Mar*hhUI>*i], datr.l Juni- SO, I9I1. 


(1) (IS9S) ISC U J 2.5.V 

(2) (t90l) 9 C. W. N.416. 


P>lll««)ioc W. N. 9H. 
(4)(l9ilJllC L. J. 170 
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- 1016 had heeii holding the lands without any permanent 
BHiKiTiiitAM I'iglit foi' about ten yeai-s and had built a pakim house 
hiiAGAT on one ot the plots in dispute without any right or 
Mahakaj permission fr(nn the plaintiff. 

The defendants denied possession of plots other 
tlian the one on whi(ni the house stood and contended, 
inier cth'a, that as they held inrKwy raiyqli jamas Under 
the plaintiff elsewhere, they held in their permanent 
occupancy right the i*einaihing plot in dispute in the 
l^resent suit where they had built their pukka lionse 
more than 12 years before the present suit with the 
knowledge of iho plaintiff, that as such the suit was 
liarreil by estoppel and limitation, and that tlieywere 
not liable to bo ejected, and even if they were, they 
were entitled to coinpen^dion for the house. They 
further pleaded that no notice to quit was ever served 
on them, that the alleged notibe was not legal and 
sufficient and that the plaintiff was not entitled 
to any compensation. 

The learned SubbitUnate Judge held that the de- 
fendants were not in possession of plots other than the 
one on which the house stood and partially decreed the 
salt. He declared the plaintiff's riglu to eject the 
defendants on payment by tlie formei* of a sum of 
Rs. 1.200 as compensation for the buildings. Against 
this the plaintiff appealed, his contention being that 
the defondants were not entitled to any compensation. 
The sco [0 of the appeal was widened b^’ the cross- 
objection of the defoiidants in which they cballetiged 
the iliidlng that, they conld be ejected at all. The 
learnoil District Judge allowed the appeal with costs 
and modified the decree of the lower Court by declar- 
ing that the defendants were_ entitled to remove the 
buildings from the land ami allowed them sl^t months’ 
time fioni the decree to do this. This provision was 
made in lieu of thc'provisiou as to compensation hi 
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the decree of. the Court of first instance. ' The cross* 
objection was dismissed, ^ 

TJie defendants thereupon appeale<l to the HIph 
Couif, . 

. Bahu liamchamlra Majumdar (with him Bahu 
Nagendranath Son), for the appellants. Section 182 
of the Bengal Tenancy Act applies. An occupancy 
raiijat acquires the same right in otliery«nifls that he 
may have in the locality. It is not even necessary for 
the acqiiisition of such right in the new jama that 
the tenant should hold under the same landlord : 
Golam Mowla v. Abdool Sowar Mondiil(X), Protap 
Chandra Das v. iJtscsu’ar Pranianick{'i), Knpa ^ath 
Ctiakrabutty wSlteikh Ann (3n ffarilnr Chnttorjee v. 
Dinu Bern (4). 

On the question of limitation. 1 contend tliat the 
District .Judge is wrong in thinking that .idverse 
possession for more than 12 ye.>rs is netxlcd to create a 
bar. .Inst 12 yo.irs is enough. Wo set up a perm. in- 
cut right. Sec section At). Bengal Tenancy Act. 

Babii Dwarka Sath Chakravarft. for the rcsj)ond‘ 
ent. JJy learned friend has inisunderetotxl the ca^'cs 
cited by liim. 'I'he cases do not sii|>puit the o-xtituno 
contention that occMipaiiey right may !»** acquired in 
all cases. It NNould be absiinl U> hold so. Tlie oiiginal 
purpose <d the ten.uicy inii'.i be lo<»ked to. Occii- 
paiiey light c.ui only be acquiml in agrieiilliuid lands 
oi in homestead When* the <iriginal object was 
neither of the two. ibe tenant ciinnot acquire occii* 
pancy right. Tlie lamUonl has tights as mueb as 
anybody else. 

at(n<lil)l30. I. to c. w. s Vll 

i* l- \V. S tic (4)(1911) 14 C L J 17<>. 
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[Judgment was reserved for a fortnight and then 
another week to allow iiarties to come to terms. Tlie 
resjiondcnfc was iinwiRing to settle the matter.] 

D. Ohatterjee and Chapman JJ. The defendants 
were rfltf/3/s holding certain ynmns under the father 
of the plaintiff a.t Nalhati. When tlie Bokhara station 
on the Nalhati- Azimganj Railway (broad gauge) was 
opened, the father of the plaintiff wanted to establish 
a bazar. To do so he wanted .sliop-keepers to settle on 
his lands near the station. The defendant Bhikhari 
was asked to conic and oj>cn a shop ami he did 
come and was given some lands to build his shop 
which would necessarily be his dwelling house also. 
He built a katcha thatched house and lield his shop 
there for a time. Then after a short time he built a 
pakkn room and subsequently oihev pakka rooms and 
resided with his family there and held his shop as 
well. He acquired several rniyati jamas in this 
place also under the plaintiff, so that he is a raiyat 
under the plaintiff at Nalhati as well as this place 
called Sauko or Raipur Telkul. Being a raiyat at 
Nalhati he acquired the lands for building the shop 
where he resided and then he became a raiyat at 
Raipur Telkul or Sanko and resided in the shop- 
building and carried on his agricultural operations 
from there. 

The plaintiff, at first, sued to evict him as a tres- 
passer but failed, the Court holding that the defendants 
were tenants anti could not be ejected without a proper 
notice. 

This suit was then brought after the service of a 
notice. The question whetlier the tenancy is governed 
by the Transfer of Property Act or by the Bengal 
Tenancy Act was raised in the previous case, but in 
view of the finding on tho question of notice the 
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Court (lid not think it lucessary to go into the ques- 
tion. In this case the trial Judge held that, as the 
land was originally- taken for building a shop, it was 
governed by the Transfer of Property Act and made a 
decree for ejectment on the payment of Rs. 1,200 as 
compensation. On appeal by the plaintUf and cross- 
appeal by tlie defendants, the learned District Judge 
decreed the entire suit, allowing the defendants time 
to remove the materials of their pakka house. 

Tn second appeal, it has been contended that both 
the Courts below are wrong in not applying the provi- 
sion of the Bengal Tenaiicy Act. Wc think this conten- 
tion is supported by a miinber of decisions of this Court 
dating back from 1893, In the case Golam Mowla v. 
Abdool Sowar Mondul (1), Mr. Justice Rampini licld 
tl>at if a raiyat hoUUng/ofes with occupancy rights in 
a village holds bantu laud in the same villnge, not as 
wraiyal but sopanitely from his raiyati holding, lie 
would, in the absence of a local custom to the contrary, 
have a right of occupancy in (he homestead also. It is 
not clear from the report whether the homestead and 
the jote were held under the same landlonl. Then in 
the case of Prolap Ch'tndra Das v. Diseswar Pra~ 
manick (2), the homestead was under one landlord and 
tlieyo/c under another in the Hame village. Mr. Justice 
(loidt lield that .section 182 of the Ueiig.d Tenancy Act 
applied, Mr. Justice Ghose dnl not think it necessary 
to go into tlu question, Tlii-, was iii IIKJI. Then in 
190(» c.uue the case of Knpa Xoth Chakrabuffy v. 
Sheikh .Inu (3). in which Ilainpiiii and Mookerjeo J.I. 
hold that tlie liomestc.uf and the raiyatt need not be 
in tlio s.ame village or under the same landlonl and 
s(‘ctioii 182, Hcngiil Tenancy Act, applied when Ixitli 
Won' diffen'iit. The alK>vc c.tses were followisl by 
(l) ll»?S) 13 C J. (JJ (1901) 9 C U .V. <IC, 

(3> (19»C) 10 C. W X. 9H 
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1915 Mopkerjee und Tciinon J.T. in tlie caso ot SorUiai' 
UuiKARiR^M Ohalte}'jee V, Diiiu Bern (1), and it was bold that for 
niuf>Ar the application of section 182 of the Beng.il Tenancy 
\uuUai Act it was not necessary that the hoinestoad and the 
lUHAbttR should he either ill the same Yillace or under 

the same landlom. Under these rulings, the defendants 
would be holding the homestead lands at Sanko sub- 
ject to the provisions of the Bengal Tenancy Act from 
the b-‘ginmng. 

But supposing that during the first 2 or 8 years 
during which the defendants merely held their shop 
and resided on the disiniied land, and beld/o/es at 
Nalhati. they could not invoke the aid of section 182 
of the Bengal Tenuncy Act. there can be no manner 
of objection under a long course of ruliags of this 
Court to tlieir claiming the protection of that section 
after they became agiiculturij^ts at Sanko aud carried 
on agriculture from their residence at Sauko which 
was also used us a shop. The inciilents of their teiiuio 
of the homestead are. therefore, governed by the Bengal 
'I'enaiicy Act a^ no local custom to the contrary is 
alleged or piovcd. The suit for ejectment, therefore, 
fails. As tiie parties have not been able to agree as 
to tbe rent payable for the liomestead. that must form 
the subject of a separate suit. 

'the appeal is allowed uud the suit of the plaintiff 
ilismissed with costs in all Courts. 

s. ji. Appinl aUoireth 


(»> (19U) 14.0 n. J 170 
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ORIGINAL CIVIL. 


lUfnrf Cbantlhuri .T. 

ADMlNISTRATOR-GKXEJfAL OF REXGAL 

w. 

A. IX CHRISTIANA/ 

iriii— ‘SiiffMi/ H /Jet (A’ nf tS 65 ) $i. Sll, 3 ti~Demi)!it(mlire leffaei;— 
Inlereil, lehether jiiii/able ou a iUtHOH$tralire leffact/—\yf, ere uo time 
/nr paynTent fixed hy leill, the time /rum tehith inlereit rinit. 

Wtme a testator tiad licqoeatiie<l legacies to «eTcral granJeliiMrcr) 
iiamol in the will tube paid from tl>c aitle proceeds of certain lii>ii«e 
property after tlie deatli of a dangbler and tlie mariiu^e nf .1 Krand- 
dini'titcr aud it was contested tliat inaamiicli as tfioe is no specifii. 
protlsinii ill tlie Succi'ssIiM Act for (iie p.miieiit of interest on deniuiisirii. 
ti>e Icftaelcs. no interest was |iayai>l<* — 

lltM, (a) tliatinteresl is payable upon demonotratne l)*i;acie>t . and (h) 
that wliere there is no time for pajinot fited. nlthotii;li the amount is 
cxprcsrl) made pajnlile out of a p»ftic.i|ar fund, the lO'e is {pjsprned l>j 
the principle lanl dew 11 in Lonf s. f-ord (I). and s 311 of ttie Socks. ion 
.\et applies .\l<o heU. that tlie rate uf intere»t it 4 is-r cut |>t annum. 

l.oid\. Aon/ (1), Chiiiiiam Hajamaunar Tiidilumln llninaeheiidrii 
Ran {2), MuUim \ Smith (3), and lure ll'ol/onl. AVwymi > H'o/Zi/n/ (4)i 
jefrrred to and folJoweil 

III (liise:i''e the Atlniiiiistnilor-fieiieiitl fm Ben^ftil 
took out an onj;iiialin^ sumnuui'. ftu the ilftoi miiia- 
tion of coitaiii iim-siinnH wliieh luul 5iiis.i‘j» id ccinm-c- 
tion with till* .itiiniiiitUnilioii <>1 ilie e«ii.ii{' uf oiie 
Alexamh'f \Vat«sou Cliri<itiati:i. wim ilitnl m C.iloutta 
leaving; a will ilatcil Nt OetoIr*r 1K1»7. l‘M)l).itf tif the 
will Wii» ^'nintotl smi Ittth .laniiary IMiS to tlie exi‘- 
outor appoiuttMl hy the will wlm atlniiiiistorptl tin* 

Cisit '•ml .sf IVli 

in tlsi.T) I 1: o I I, tp|. TSJ.Ta? (SHIt^Cui I Iirra A J 
(i) UPoil t t. 1: M«l. if.S <41 (ISIS] I O. 21s SSS 
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estate until J3th January 1911, when lie transferred 
the estate to the Administrator-Genernl of Bengal 
under tlie power given to him by the will and the 
power vested in him by 8.31 of the Administrator- 
General’s Act of 1874). 

By his will the testator after giving certain 
annuities and legacies, whicli are immaterial for the 
purposes of this report, made the following bequests 
and dispositions : “To my grandchildren named in 
the margin I leave Rs. 1,000 each from the sale of 
house No. 8, Lindsay Street and 1113’ half share of 
liouse No. 4, Crooked Lane that is after the death of 
luy daughter Mrs. Georgiana Harriet Russell and the 
marriage of mj' granddaughter Florence Elder.” 

With one exception the grandchildren referred to 
in the bequest were-ulive and had attnined mapirityj 
and the time for the payment of the legacies and the 
distTibutvou of the residue had arrived. The ques- 
tions tliat had arisen and which the Court was asked 
to determine were : 

(1) Whether interest is payable out of the estate 
of the testator on the legacies of Rs. 1,000 to each of 
the surviving grandchildren named in the margin of 
the will and the representative of the deceased grand- 
child, and if so, from what date and at what rate ? 

(n) Among.st whom is the residue of the e.state 
divisible ? 

Mr. M. Zordb, for the Administrator-Gener.il of 
Bengal, with reference to the question as to pajunent 
of interest upon a legacy when no time has been fixed, 
referred to tlio case of /n re Wolford, Kenyon v. 
Walford (1). 

Mr. B. C. Bonnerjee^ for Alexander Danvers Chris- 
tiana and Louisa Amelia Sinclair, submitted that the . 

1) [1912] 1 Ch. 219. 
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will directed that the I'csulne was to be divided 
equally among the testator’s sons and daughter; and 
that the daughter intended to be benefited was Mrs. 
Sinclair. 

Mr. H. O. Pearson, on behalf of Mrs. Elizabeth 
Christiana Swaries as admiiiistratri.K of the property 
and credits of Georgiana Harriet Russell and on hehalf 
.of herself and other the gnindchiidreu legatees and 
tlie representative of a deceased gnindchild legatee, 
contended that although the legacies to the grand- 
children named in the margin of the will were 
demonstrative legacies, a demonstrative legacy is from 
most points, of view a general legacy: see Jarman on 
Wills, Gth edition, p. 1009, and Mullins v. Smith (.1). 
therefore either s. 311 or s. 312 of the Succession Act 
is applicable according to the circumstances of the 
case. Inasmuch as in this case there was no e.xpress 
direction fixing the date of payment, s. $11 of tlio 
Succession Act applied. He also referreti to Williams 
oil E.xeoutors, 10th cd., p. 913. 

CilAUDUuni J. This suit relates to the odato of 
one Alexander Watson Christiana. Ho left .i will 
(iatod the Ist October 1897. On the 10th Jaiiu.iiy, 1898, 
probate was granted. The A<lmini.stnitor-Gener!d is 
now in possession of the estate. Tlic following ejiies- 
tions have ari>en, and the pl.tiiitiir is<lesirous to have 
them dctermiiKsl by this Court, (i) Whether interest 
is payable out of the esl:»tc of the testator, on the 
legacies of Its. 1,000, to each of the surviving graiul- 
chihln*n nameil in the margin of the Kiid will and 
the !X'prcscnt.Tlive of a ileceascil gnindchild. and, if so 
fnmi what dale and at what mte? <ii> Amongst 
whom, in the events which liave hapitened. is the n*si- 
diie of the estate of the test.ator, after jciyment of the 

(1) llP''-'*J 1 iWw A 
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aforesaid le^acie.s of Bs. 1,000 each, and iaterpst 
thereon, If any. dh’isiblo, and in what sliares and 
proijortions is It so divisible ? The paragraphs in tlie 
will relating to the legacies run thus: — “To my 
grandchildren niinied in the margin I leave Rs. 1,000 
each from tlie sale of house No. 8, Lindsay Street and 
my half share in bouse No. 4. Crooked Line, that is 
after the'death of my daughter Mi.s. Georgiana Harriett 
Russell, and the nniriiage of my granddaughter 
"Florence Rider." These legacie.s are demonstrative 
legacies, anil the question is as to whether any 
interest i.s pa 3 ’uble upon these legacies. The Succes- 
sion Act, section 811 provides “wheie no time has 
ho.'u lL\ed for tite payment of ngeneial legacy, inteiest 
hegins to run fiom the e.xpii-atioji of one year fioin 
the testators death.” There are certain exceptions to 
that section to which 1 need not refer at present. 
Section <112 deals with the question of interest 
where tune has been fixed for payment of a general 
legacy. The fii*st i)oint argued in this case-is that 
inasmuch us tlicre is no specific provision for pay- 
ment of Lntere.st for demonstrative legacies, no in- 
terest was pa^Mblc in this case. It has, however, 
been lield in tiie case of Cltinnam Rnjamamiar v. 
I'dilikomla RamachOHlra Ifao (1), that the law in 
England relati))g to interest on a demonstrative 
legacy is applicable to sections 130 and 131 of the 
Probate and Administration Act, which corre.spond to 
sections 811 and 312 of the Indian Succession Act. 
The leariied Judges held in that case that the absence 
of a distinct provision in regiuil to the iiayinent of 
interest on demonstrative legacies did not imph' 
an intention to disallow interest in such cases. T^^®N« 
approved and followed the ca«e of Mullins v.- Smith 
(2). 1 follow the decision of the Madr.x.s Court and 

(1) (iy05) I L n. 20 Mad. 155. (2) (18^0) 1 Drew* Sin. 204, 
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hold that interest is payable on demonstrative legacies. 
The question is whether section 311 or 313 Is appli- 
cable to this case, that is to say, whether a time 
lias been fixed for the payment of the legacy, or 
whetlior there is no fixed time for .such payment. 
The principle applicable to casc.s of this kind has been 
laid down by Lord C.iirns L. .7. in the case of Lord v. 
Lord (Ij in these terms. “ The rule of law is clear, and 
there can be no controver.s\’ with regard to it. that 
a legacy payable at a future day carries interest only 
from the time fixed for Us payment. On the other 
hand, whore no time for payment is fixed, the legacy 
JK payable at, and therefore bears Interest from, tlie 
end of a year after the tcstator’.s death, even though 
U bo expressly made payable out of a particular fund 
which is not got in until after a longer Interval.* 
That principle has been upheld and followed in 
lie Walford, Henyon v. Watford Hero thcrals 
no express direction fixing the date of payjuunt. It 
seems to me to lie a case covere<l by i he ruling in 
Lord Y. Lord (.1;, tliat is to say. that there is no innn 
for payment fixed, .iltliougli the amount ih expinssly 
made pay.ibl ■ oui of a pirtiealar ftinil, winch was 
not to be gtit in until afteralongerlntiijv.il Tim 
testatoi said Ih.il he was leiviiig Ks. l.UOt) cimli to 
the gr.indeluhlien. tijal ii w.ih to he p.ilil oiii oI ihc 
sale of the pivini‘'es H Liiid'iay StriM'f ami hti 
ill { Ciooked Line, .'lid fiiat such Hiii u.ih md to hfhp 
place fill aricr the diMlb of Mr<. Ueuigi.ui.i ) |ii 1 1 |r| ( 
ami the inatriage of Ida | 

Florence ICtder. Mrs. (feorgian i Ifiifilcii Ifn • >< 11 i1|m| 
on the loth Fehta.iiy mil Flotcmc lllih i ".<< 

maiiied on the 3(l:h .lime Thcicfcue ii m • 

lo me lo be a e.i'^e >Yb!eli is goviTocd l»\ tin- ihii- 
'‘SOM 1 have ridern'il lo. ami in ili.it \tcw 1 ilnnl- 
U)(J*i,T) u I.. -c'l. An-- ""y. <i) f 
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section 311 of tJie Snccession Act applies. It is 
necessary to refer to Exception ( 2 ) to that section. 
This is a case where tlie testator is not the parent, 
but a mere remote ancestor. I untlerstand that tlu* 
legatees, Elizabeth Christiana Swaries anil Jessie 
Houston Russell, have attained majority, but it is 
unnecessary’ to refer to their ease, because no distinc- 
tion IS made in the section in respect of adults and 
minors. Now about the rate of interest. The Act 
provide.s 4 per cent, which will be the mte allowed 
upon these legacies. The fnrllier question is about 
the division of the residue. The clause in the 
will dealing with it runs thus : — “ The remaining 
portion as well as the balance of the accumulated 
interest or any other money that may be due is 
to be equally divided among my sons and daughter.” 
I have examined the oiigina) will, ajid learned 
counsel appearing for the parties have also seen it. 
There is no question that the exi)ression “daugliter’' 
there is In the .singular, and theie is no mistake 
in the copy nnnoxod to the plaint. The dilfi- 
culty that has arisen is owing to the fact that the 
testator had two daughters, and the cpiestloii is, to 
which of these daughtens does this clause refer; and, 
if it is uncertain, can it have any effect .so far as the 
daughteivs are concerned. It is clear to my mind 
that the daughter referred to in that clause is Louisa 
Amelia Sinclair. The residue is only to be divided 
after the payment of the Icgacie.s, which can be only 
ascertained after the death of the daughter. Mrs. 
Georgiana Harriett Russell, and therefore there is only 
one daughter left at the time of the division of the 
i-esidue, and that daughter is Louisa Amelia Sinclair. 
Therefore the residue is to be divided according to 
the ordinary rule, there being two sons and one 
daughter. Costs of this suit of all the parties to 
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come out of tlie estate. The costs of the Adminis- 
trator*GeUcral to come out of the estate as between 
attorney and client to be fixed on scale No. 2. 

Attorneys for the Administiator-Geiieral j Morgan 
^ Co. 

Attorneys for A. D. Chiistiana and ^frs. L. A. 
Sincluii': WaUdns^‘Co. 

Attorneys for Mrs Swaries and giundchildren : 
Leslie Hinds. 

■W. M. 0. 


APPELLATE CIVIL. 


Difort Woodrofft and fJtwbould JJ. 

EUSUFFZEMAN SARKAR 

V. 

SAXOHIA LAL KAHATA.- 

Ejrteutiort of D’crte—Dfcree h'jldrr — Payment vf m.,nty hy Judymrnt 
debtor by tray rf intermt — yotifeal$o» nf the irnyment to Ci-wr{— (Vrfi- 
fcation of tht jhiymenl — Ciril Prveediirr Code (del V of 190S) 
0. XXI, r. S-^Limilahon Act (.Yl” of tSJJj 10 SO. 

A ilocro«-lio!ilor «li'i Iim rcccned ■ crrtsia "um of mouej ^»«y of 
l>syment of liilfrc«t mlKlit dlher »rrb *«> ci*rtify psynM^nt l"•rr>re cf^uiion 
or dn on liU ipplicatioii for Mrcwtioii of cW d«Trv. 

On Ihc I7th Fi'Wuiry, ISOd, tlip pUmtiff oKain<-<l a drcriT aiiJ i>n 
ISth M#j, ion, hr applnsl for oiecMtion. .\t thr Uiiir of ihr ap^hrttion 
he noilfii>l to the LV-urt that lx* h»d rrctiactl awtain ruTn on Ihr 19th 
Jntir, 190S, from tho yiJRm-iit-drhlor towanli intrrrrl and that 

tU* c*cnit5on w«« not I'V 

IftU, that tlir notification to tlx* Court of the receipt of tl# aum pai l 
hx t'lc jiiilpTOcntjh'btor »a«»U that the drerre-hotjer haj to do in ord'r 

'’.\ppcal from Appellate Order, Kn. Hof 191S, m;;ain«t ll.* url'f of 
lh» IVftrict JaJ^ of nanppnr, dated Sep. 2S, 191S, rrTfrriti;; lli* ord^r of 
Ripm Chandra Chattcrji, Jluniif of UacfTpor, di*rd Jaa. 29. 1912. 
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to certify payment, and O XXI. r. 5? i»E Hie Code nf Civil Procedure did 
Hot ttand in the wa\. 

Appeal' by Kasuirzeitm/i Stirkar atul ofclieib', the 
judgmeiit-ilebtord. 

On the 17th Februury, 1906, one Sanehm L il.Nuhatu 
obtained a deci*ee nud on the 18th May. 1911, .he 
applied for execntion agiiiust the judgracut-dehtors. 
In his appUcalioii he notified to the Court that on the 
loth June, 1008, the sum of Rs. 10 had been paid by 
the judgment-debtoia towards interest on the decree. 
Against the execntion proceedings tlie judgmoiit- 
dcbtoi'S filed their objection, calling upon the decree- 
holder to show cause why the decree should not be 
lield to have been barml by limitation. The decree- 
holder contested that the execntion application* wa-s 
Within the period of limitation in consequence of the 
payment of the said sum of Rs. 10 and was. therefore, 
not barred. The Mniisif allowed the objection oftlie 
judgment-debtors. On appeal, tbi.s order was set a.side. 
Thereupon, the jndgineur-debtors appealed to tbe’ 
High Court. 

Babii Parna Chandra fiot/i, for the aiipellants. 
The application for execution was made under tlie 
Civil Procedure Code of 1908 and ,not under the old 
Code. The decree-liolder could not, therefore, invoke 
the aid of the old Code, but must adopt the procerfure 
laid down iiiO. XXf, r. 2 (■3) of the new Code, not- 
withstanding that payment of Rs. 10 was made before 
the new Code came into operation in 1909. Under the 
new Code tliis payment was i-equired to be certified or 
recorJed by the Court executing the decree, Tliis was 
not dolie and tin* right, wliiclr tlie doc'ree-holdei' had 
to -apply for a certificate, was lost. Furtliermore, 
under the -provisions of s. 20 of tbe Limitation. Act 
payment in- order to save u bar by limitation must 
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be iiimle by the jiidj^ineut-rtebtoi*, or soni’.' person 
duly authorised by liiin in this behalf. Ihe pay- 
ment of the sum of Us. 10 wiis not so made, or so 
authorised. 

Balm Mohan Chakracarti (with him Bahu 

'Abinasli Chandra Chakravarti), for the respondent. 
The petition of execution was within S years of tlie 
payjneiit of the Us. 10 and it conbiined u notification 
of such payment. The Court was bound to recognise 
tlie payment in order to save limitation. Nothing in 
tlio now Code took away the deci-ce-bolders’ right to 
apply (or execution. The ruling in Fakeev Chand 
Boas Muddun Mohnn Gho$ci\\ whicli was a case 
under the Code of 1859, governed the present case, 
the wording of s. 20G of that Code bolj>g similar in 
nature and character to 0. XXI, r. 2(3). See also the 
Ciises oi Bhoobunoaanreo Debia v. Dinonalh Sandynl (2) 
and Ilurri Pershad Chowdhnj v. Xastb A 

separate ai)plication for ccriiticatioa w.is jiot neces- 
sary, the petition for execution being quite snnicient. 
Cropat J)as V. Gaiuja Ham (C ielic<l i»u .See aKo 
the notes in Woodiotfe’s Ciale of Civil Proceduie 
p. SGI. All that Was ix'qiiiuMl to lie dour by llie 
ilecree-holder was to certify, 'i'his was done by him 
in SC) far as lie iiotilled the iKiymeiit in lus petition. 
As legards the payimoit being withiti'ilie jirovisions 
of s. 20 of the Limitation Act. the fimitng of the lower 
Ai»pellate Couit, tliat the sum of Uk. lb w.is paid hy 
tlie judgment-debtor biinself towanls interest, pn*- 
•cludes the contention of tlie jndgmcnt-<lel)lor nnd the 
pavmonl was a good p.iyment under* h. 20 of the Limit- 
ation Art. 

(ihimv.) 15 w. JMr. »».)«"; (sMn*6y)ii w tu.o* 

l a n, I3a t3) (1^91) I L tt. 21 c*l-. 51? 

(4) S AtL \V, X. IIS. 
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Bahn Puma Chandra Hoy, in reply. Tlio decree- 
Ecsuffzeman Ijolcler ouglit to luive fii-st applied for a certiCcato of 
Sarkab tjje payment and tbeii applied for execution. Not 
Sanchia Lal having done so, the payment was not such as would 
save limitation. The execution proceeding was, there- 
fore, baried. 


Nahata. 


WOODROFFE A^ID Newboulp .7 J. The poiiit in this 
appeal is very narrow and very technical. It is the 
case of a decree-holder applying for execution of his 
decree. At the time of the appl’cation for execution, 
he notified to the Court by* his application that he had 
received a certain sum from the judgment-debtor, and 
the finding of the Court is that that sum had been 
paid in fact by the judgment-debtor by way of interest 
on the judgment <iebt. The deciee-holder relies upon 
his payment as saving limitation and the judgment- 
debtor leiilies that it cannot have that effect, because 
the payment of Rs. 10 by the jndgment-debror was 
not certified ; and in the next place, it did not opeiute 
to extend the limitation under the provisions of sec- 
tions ly and 20 of the Limitation Act. The first point 
practically is tliis, that the certification wliich may be 
given by the decree-holder under Order XX f, rule 2, 
must be a certification on some days or at some time 
xlifferent from that on which the application forexecu- 
tion was made. Jt appears to ns that the decree- 
holder may either apply to certify payment before 
execution or may do so on his -application for execu- 
tion on the decree. In the i>resent case, lie did notify 
to the Court that he had roceived this sum of Rs. JO; 
and that is all that he has to do in order to certih^ 
pavmejit. It is, however, said that the Court should 
then ‘have i-ecoitled this certification. It does not 
seem to me necessary under the cii-cumstances, seeing 
that the application for execution <vas made and the 
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Court acted on such application by allowing such exe- 
cution to issue. Moreover, the section speaks of “ certi- 
fied” or ‘‘recorded.” We are, therefore, of opinion 
tiiat Order XXI, rule 2, does not stand in the w'ay. 

As regards the othei point, it has been found that 
Rs. 10 was in fact paid by the judgment-debtor him- 
self by way of interest. That finding is siifiicient. 

The fact of the endorsement and the question as 
to who made it and the authority by wliich it is made 
are immaterial. The appeal fails and is dismis‘<ed 
witli costs. 

0. M. Appeal dismissed. 


APPELLATE CIVIL. 


Ti^fou FUi'htr awt RtfhanUt>n JJ. 

RASEIUKHARY LAL MAXDAK 
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l>in» X»l!i Sul'Of’liB »tr J o Ipv of ll*.*p«’poro, dtt''( 5 1 1*12. 

l_ lU 17 All. 19*. I2)(li*»-)l L. ns* AO. <22 

(9)11910)1. L i: St VoJ 221. 
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Appeal by Rashbelmry Lai Mandar, the defeiulaiit, 
through the manager under the Court of Wards. 

The plaintilEs sued the defendant on the basis of a 
promissory note executed by the Court of Wards on 
the 31st March, 1909. At the date of the execution of 
the promissory note, the defendant’s estate was under 
the Court of Wards, who had taken charge in Novem- 
ber, 1908, tbe defendant having been declared a dis- 
qualified proprietor under s. 0, cl. (r) of the Court of 
Wards Act. The estate was releasetl before the hear- 
ing of the suit. Ill Noveiiibei', 1909, the plaintiffs 
submitted their claims against the defendant’s estate 
to the Court of Wui*ds,aiid it beingfonnd that a sum of 
about Rs. 3,000 was due on a promissory note lueviously 
o.xecuted by the defendant and a sam of about Rs. G,000 
on account of dealings in cloth with the plaintiffs* 
firms, the Manager of tlie Oouit of Wards, under direc- 
tions from tiie Board of Revenue and the Collector, 
executed the promissory note in suit for Hs. 9,132-6-9. 
The plaintiffs sued on the Ctli Marclt. 1912, claiming 
Rs. ’1,541-2. 

The suit \vasatfii*st decreed ex parte on the 26bh 
March, 1912. The manager of the defendant’s estate 
under the Omrt of Wards then applied to have the 
ex partedQcvQQ set aside and it was set aside and the 
suit was restoi’ed to the file on tlie 2,5th .Tune. On 
successive applications of the manager for time to file 
his defence, the suit was aliimately adjourned to the 
22nd August. In tbe meantime, on the 15th August, 
the defendant’s e.state was i*eleased from the Court of 
Wards, and on the 22nd August the defendant himself 
filed his defence, wherein ho eontended that the pro- 
missory note was executed without his consent and 
in spite of his objection, that the xilaintiffs got it exe- 
cuted by misrepresenting facts to the Court of Wards 
and were, therefore, entitled to bind the defendant, 
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that nothing was duo to the plaintiffs on account 
of tlie transactions with the Calcutta firm of the plaint- 
JfTs, and that as regards the transactioos with the 
Bhngalpur finn. the defendant had executed a pro- 
missory note in plaintiff.s' favour and made pay- 
ments on account thereof from time to time, bnt tliat 
ho was oJiablc to say tiien how much was still due to 
the lllaintilE^ on that account, as the defendant had 
not yet got back all his documents from th? Court of 
Waitls. Limitation aws al<o pleaded in general terms 
and any agreement to pay iutoiest was denied. 

On the 10th September, the tlcfcndant filed an 
additional written statement in which lie contended. 
inter alia, that th > juaiiager under the Court of Wards 
had no authority to execute the handnote and was not 
legally binding upon the defcndaiu. He also pleaded 
a payment of Rs. 0(K) in r*‘si)ect of trajwaetions with 
the Bhagalpur firm after the execution «>f tin* pmmis- 
sory note thereof. 

The Cotjrl of first insiaiiee <Itshelieved i)ayments 
and (ieeieed tli'snii in its (•ntiivly. 'rhenmpnn. tin' 
ilefendant appealed to the High C<nirt. 

Dr, DHnrhanath Mttrn nvilli him linltn Xnresfi- 
chandra .Vinr/Z/fM, for tin* appellant. The t'ourl of 
Wanls had tio power to I'xeeme tin* hamlnote, at. least 
in ix'spect td tin* sum found due on aeeouiit of the 
dealings in cititli. The (ohI is iH'uelil to the estate. 
The execution of tlie piiniiisMuy note did in»i l»(*neflt 
the estate: m'o ^eciions IK and in 1) t)f the Court of 
Waiils .\ot. iSi'.i. and IbKinl'H I{ule Xo. I.'i in ll<*iig.il 
W’nnls Jhiim.il at ji. Iti. 

P.irt of the claim w.is already Inrnsl by limit.dion 
when the prx>mi*««ory note wis executed. Tin* pi nnt- 
itfs eainint have a deenn* for poriioti of tin* 

claim. The Court of W.mls IkuI no power t(* exenile 
pnnnissory notes fur Inmsl debts: v. 
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S'lngadigyap'i (1), Beti Maharani v. Collector of 
Etaiuah (2), Komlainodala Linga Reddi v. Allnri 
Sarvarayudu (3), Jadu Lai Sahii v. Janlci Koer (4). 

Babn Cmakali Mukeifi Ovlth him Bahu Giirudas 
Singha). for the responiicnts. The Court of Wards can 
ackuo^YIedge liability. Such acknowledgment will 
bind the ward. The proinLssorj’ note can be consider- 
ed as an acknowledgineiit. The Court of Wards 
made an enquiry under s. lODof the Court of Wards 
Act and admitted the claim within the period of 
limitation. Limitation is saved Iw acknowledgment. 
Beti Maharani v. ColUctor of Etawah (2), Kondamo- 
dalu Linga Rcddi v. AlUtri Sarvarayiuht 181 and 
Ram Charan Das v. Gaya Prasad (5). 

Dr. Dwarkanath JlftVra, in reply. 

Car. adv, vult, 

Pletciier J. Tills is an appeal by the defendant 
from the judgment of the learned Subordinate .Judge of 
Bhagulpur dated the SC’th of September, 1912. The 
plniutifEs brought the suit to recover from the defend- 
ant the Bum of Rs. 11,541-2 for principal and inter- 
est due on a promissory note dated the 2nd of Decem- 
ber, 1909. 

The plaintiffs have two firms, one at Bhagalpur 
and the other atC.ilcutta. Admittedly, the defendant 
had dealings with both these firms. 

The transactions with the Bhagalpur firm of the 
plaintiffs were adjusted and on the 30th of Bhadra, 1.814 
F. S. corresponding with the 21at of September, 1907, the 
defendant e.xecuted in favour of the plaintiffs a pro- 
missory note payable on demand for Rs., 2,542 with 
interest at 12 annas per cent per mensem. 

(1) (1901) I L. a. •J6B'>ni 22l. (3) (I'ltO) I. I,. It. 34 Mnd. 221. 

(2) (1894) I. L. H. 17 AH. 193. (4)(19uS) I. L, tl. 35 Unlc. 575, 

(5) (1908) I. II. .30 Alt. 422. 437. 
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The defendant states that after the execution of 
this promissory note he made a payment of Rs. J'OO. 
Thoie seems to be no truth in this statement. 

The goods taken fiom tlie Calcutta sho]) of tlie 
plaintiffs were as follows: — On the 10th of September, 
I9()(i, goods of the value of Rs. 5,213-0-6, On the 12th 
of September, 1906, goods of the v.ilue of Rs. I,202-9-.">. 
On the 30th of January. 1907, goods of the value of 
Rs. 1,085-14-6, and on the -hil of February, 19li7. goods 
of the value of Rs. 1.114-7. The plaintiffs also piove 
that there was an agreement to p.iy interest on the 
iiulunco due to the Calcutta sliop at the rate of 12 annas 
percent, per monsam. I reject the defendant’s stoiy 
as to his dealings with the Calcutta shop of the plaint- 
ills and also as to «his Uavijig paid their account in 
full. The payments made hy the defendant on ac- 
count of the moneys due to the Calcutta shoi> aioas 
follows:— On the 14th Kovember, 1906, the sum of 
Rs. 1,000; on the 2(jth .Tamiary, 1907, the sum of 
Rs 1,950; on the 2iid of February, 1907, Rs. liOO ; 
on the 30th of April. 1907, Rs. 600 and on the 2nd of 
May. 1907, the sum of IN. 400. On the llth Koveni- 
ber. 1908, the Court <if Wards look charge of the 
IJlaintills’ estate. 'I'he Court then issued the usual 
niilico ciilling on peisons elaimiiig to ho creditors of 
the disqualified projirietor (the ticfomlant) to prove 
their debts. The jilalntiffs duly nppear.''d and pro- 
duced their accounts and satisfied the Court as to the 
amount due to lluMU. Aeconlingly, timler the tllree- 
lionsof the Court of Wanl«, the manager on the 2n<l 
of December, 1909, exocutetl the proiinssury note that 
is now sued ui>on. 

The defendant has contcmlMl on this tipjK'.sl that 
the Court had no power to execute a promis’-'iry iioti* 
in JvsjK'ct of any of his del»ts and that the iirojnl-.M)ry 
note M) faras it t\‘lales to a jtortion of the tlefeudani’s 
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1915 due to tlio Ca?cotta shop wjih In respect of debts that 
itAsii7EHAii\ wei'e barred by limitation. 

Lal The Court of Wards Act (Benp;. IX of 1879) does 

'lAVt'AR ... 

not contain any exiiress power aiithorisiiif? tlie Court 
ak anp U am. execute proinis.soi*y notes. Section 18 provides that 

Fi-ktciieb J. tbe Court “ may direct the doing of all such other acts 
as it may judge to be most for the benefit of the pro- 
perty and the advantage of the ward.” 

It may he doubted whether the Court had under 
tbe terms of section 18 power to direct the execulion 
of a promissory note. But there can be no doubt on 
tbe authorities that tlie Court has power to give au 
acknowledgment, so as to give a now period of limit- 
ation under section 19 of the Indian Limitation Act. 

In the ease of Bfiti Mahnrmn v. Collector of Eta» • 
wall (1), the Privy Council observed with reference 
to such an acknowledgment, “ It must be talcen that 
tlie Court’s act would bind tbe ward.” 

In tlie course of his judgment in the ease of Ham 
Gharan Das v. Gaya Prasad (2), Banerji J. remarked, 

“ This Court has held in Kamla Kiiar v. Har Sahai 
(3), that an acknowledgment by the Court of Waids 
gives a fresh start for the computation of limitation.” 
The same view was' udotited by the Madras High 
' Court in the case of Kondamodalu Linga lieddi v. 

Alluri Sarvarayudu (4j. The report of tlie Deputj’ 
Collector of the 20th July, 1909 (Bx. 10), the letter 
from the Boaid of Revenue of the 21tli of August, 
1909 (Ex. 20), the letter from the Collector of the 
18th of September, 1909 (Ex. 14), and the promissory 
note .sued on (Ex. 6) are all clear acknowledgments 
of the debts due to the plaintiffs. At the <Iate of 
those acknowledgments the promissory note of the 
21st September, 1907, witii resiiect to dealings ‘with 

L. tt. 17 All I9S. (3)<1>1SS| AH. W.X.HT." 

(2){19)8)I.L rt. 30 .All. 422, 437. (4M 1910) I. n. K. .34 
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the Blingalpni’ firm, was cleaily not barred by limit- 
ation. The earliest dealing with the Calcutta shop 
was the lOth September,- 190G. The acknowledgment 
by the Board of Revenue in their letter (Ex. 20) 
of the 24th of August, 1901), was within 3 years from 
the date of the debts. This suit was therefore, in my 
ox)inion, brought within time. The piesent a]>pe.il. 
therefore, fails and must be dismissed with costs, Txd 
the record be sent down at once. 

Richardson .7, l ngive. 

s. M. Apjieal dismif^se'l. 

APPELLATE CIVIL. 


11* fart Jenl twn C.J , awt llulmifooH J. 
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mniirc*! clinractcr. , 

Uut a all'll lint lie til «»>( a <lcirr<- in n r^rioui Piiit on titf 
)rri>iini1 that the JiiJ^;: in paMiiif* tliat d>*cToi: maJe « tnittuVr. 

.tlta V. GoHja {Uilinu 

Ma\om*d Gofafc t. ilahemrxl (2), .Su/fAo ilturr ». tivlab 

Si"^h fS), and lihandi .S njb «. Dottlat Hay (4) rrfecTMl to. 

■' Appeal from .\ppollitc IV-cree, No. 1933 of I9l4. tffaiu.t ll»** decree 
of IVtiOilo IWhari Mitter, SnUirdinate Jo-lfT* of Milukpiir, dated .^pril 7, 
1914, afTirming tl>e ih-cree of I'lianln-lra M>diMi Oiilterjer. 3Ion»if of 
Tamhik, dated FrK 22, 1913. 

(1) 09dl) S C. W. X. 4T3. (4) (1»12) 17 0. W. N. ri ; 

(2) (1K94) l.L. Ih2l Calr.Cl2 13 C. J. fiTS. 

(3) tU9T)3 C, W. N. 3::>. 
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1915 due to the Calcutta shop was in respect of debts tliat 
liAsii^HARH ■^ere barred by limitation. 

Lai- The Court of Wards Act (BeiiGr. IX of 1879) does 

not contain any express power authorising the Court 
Asavd ius tQ execute promissory notes. Section 18 provides tliat 
Pi.ETciien J. the Court may direct the doing of all such other acts 
as it may judge to be most for the benefit of the pro- 
perty and the advantage of fbe ward.’* 

Tt may be doubted wbetiier the Court bad under 
the terms of section 18 power to direct tlie cxecniioii 
of a promissory note. But tliere can be no doubt on 
the authorities that the Court has power to give an 
acknowledgment, so as to give a new* period of limit- 
ation under section 19 of the Indian Limitation Act. 

In the case of Bfiti Mali'irarn v. Collector of Bta - . 
wah (1), the Privy Council observed with reference 
to such an acknowledgment, “ It must be talcen that 
tlie Court’s act. would bind the ward.’’ 

In the course of his judgment in the case- of Bam 
Oharan Das v. Crnya Prasad (2), Banerji J. remarked, 

“ Tills Court has held in Kamla Knar v. Har Sahai 
(3), tliat an acknowledgment by the Court of Wards 
gives a fresh start for the computation of limitation.’* 
The same view was' adopted by the Madras High 
Court in tlie case of Komlamodalu Linrja lieddi v. 
Alluri Sarvarayudu (4). Therepoit of the Deputy 
Collector of the 20th .Tuly, 1909 (Kx. 10), the letter 
from the Boajtl of Revenue of the 2Ith of August, 
1909 (B.x. 20), the letter from the Collector of the 
18th of September, 1909 (Ex, 14), and the promissory 
note sued on (Ex. G) are all dear acknowledgments 
of tlie debts fine to the plaintiffs. At tlie date of 
those acknowledgments the promissoiy note of the 
21st September, J907, with respect to dealings with 

(1) (1S94)I. L. IM7 .All 19t‘. W. .SMS7.~ 

(2) (19)8)1.I.. U.30.AII.4-22,437. ( »j (1910) I. t. IJ. -St Mna.22|. 
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tlio Bhngiilpm* firm, was eleaily not barred b^* limit- 
ation. Tlie earliest dealing with the Oalcatta shop 
was the lOth September, 1006. The aclcnowiedgmont 
by the Board of Revenue in tlioir letter (Ex. 20) 
of the 24th of August, 1901), was within 3 years from 
the date of the debts. Tiii-? suit wsi** theiefove. in my 
opinion, brought within, time. The present appeal, 
therefore, fails and must be dismissed with costs. Let 
the record be scut down at once. 

Richardson J. I agree. 

s. 51. Appeal dismisscU. 


APPELLATE CIVIL. 
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Tamlut. dalod FrK '>i. 1915. 

(l> (1901) \V. S. 4T3. (4) (1912)17 0. U.N. •■2 ; 

(2) (ifi?!! f. u n.2i Cai.-.fiii. 15 c. f- J. crs. 

(3) (»»‘9T)5e. \v. s.3:.n. 
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While 111 tlie case of d cuiaproniise. as the coutruct is capable of Lein{j 
rectilicil fm an appropriate mistake, eo, aa tnc necessary consequence, is the 
decree ivliich is inerelj a more formal expression given to tliat contract. 

U udder Banking Co Ld.v. ffenry Liefer and Son Ld. (1) 
followed. 

Second Appeal by Kusodhaj Bhulffa, tlie defendant 

No. 1. 

This w«is a declamtoi'y suit to .set aside a previous 
decree on the ground of mistake, and to get a § share 
(if the lands in snit on establishment of plaintiff’.s 
title thereto. The defendants Nos. 2 and 3 supported 
the plaintiff. The defendant No. 1 contended that, 
neither the plaintiff nor the defendants Nns. 2 and 3 
ever had any right to the dispated lands, that the pre- 
vious decree was not liable to bo set aside or rectified, 
and he had the right to i of the properties in snit. 
I’lio learned Munsif, 1st Court of Tamluk, decreed the 
suitj and on appeal the Soboidinate Judge of Midini- 
pore affirmed that decision. Thereupon, the defendant 
No. 1 preferred this appeal to tho High Court. 

Bahu Bipin Behari Ghose (senior) (with him Babii 
Satindra Nath Roy and Babu Manmathn Nath Pal), 
for the appellant. The main question i.s whether a 
civil suit -lies to declare that a previous suit between 
the same partie.s was erroneous. I say such a suit does 
not lie. 

[Jenkins C.J. Is thei-e no fi«aud alleged ?] 

Nothing of the kind. This was pointed out when 
my Lord the Chief Justice admitted tlie appeal. The 
learned Munsif held that such a suit was maintainable 
following the decision of Macle.an C. J. in JogfSivar 
Atlta V. Gnnga Bishnu Ghattack{2), and that section 
G2.3 of tho Code of Civil Procedure was an enabling 
section only and not compulsory. Such a suit will not 

(1) [1896] 2 Oh. 273. (2) (1004) 8 C. \V. N. 473. 
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Ul* ill England. I rely on tlu* c:i‘?o of /{hatiiW .SVnr//i v. 

Dowlal Hay (1). KcsoiatAJ 

[.Ten*kiks CA. (to ]?ovpontIi*nl>. Are you going to 

Contend tliat a suit can bo biotiglit to correct a IOiaja 
• , „-i Moiias 

previous decree ?] IJhi-kta 


[Habit Jyfiliah Chaadfn Httsm. Jot/eswar Atha's 
Case (2) is authority that a suit will lie for tlie coricc- 
tion of previous inisiakos.) 

That case fias been coiisiden’d in later cases, 
vis., Chnud Mta v. Srimnti Asima Hauu (3j. and 
Bliandi Singh v. Dowlat Ray (1) where it has been 
distinguished. Kiwcri Ammall v. Sastri Rainier [\), 
and Sri Gopol v. PiUtri Singh 0) are also in my favour. 
In Jogesivar Atha*s Case (2) there was no consent 
decree but a mere clerical error in describing jiro- 
porty No.<J.as No. 3. 

My' next point is this: — Tu the previous suit it was 
settled that defendant No. 1 ^appellant) and plaintiff 
would each have a half share. Thei-oafter, on the 20th 
Jane, the defendants Nos. 2 and 3 executed a lelease 
in favour of the piuintill when it luul been declared 
that tliey had no inteicst; so none can acciiie to 
the plaintiff by that release. My next point is that 
\vhen we liave got xiossession from Court this suit for a 
mere declaration won’t lie under section 42 of tlie 
Si>ecific Kelief Act: Malionied Golab v. Mahomed 
Siilliman (6) Sadhn Misser v. Crofad Singh (7). 

[Jenkins C..T. If the decree is not tainted by fiand 
no suit lies Jo set it aside. We had better hear tlic 
other side.] 

Babn JyotishChandra Basra, tor the respondent. 
Seeing plaintiff in previous suit claimed a i share 

(1) (l9rJ) 17 C. W. N. 82 ; (4) (ld02) 1. 1. 11. 2C JUd. lUl, 109. 

15 C. L. >. C75. (5) (ltKI2) G C. W. N. 881'. 

(2) (!W4) « C. \K. N. 473. (6) (ISM) I. U 11. 21 Calc. f.l2 

(3) (1900) 10 C. W. X. 1024. (7) (|8*J7) 3 C. \V. .V. 375. 
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liad tlie Court any jurisdietiou to give him a decree 
lor i? The judgment gave i only, and in consequence 
there \Yas an applicsition for amendment of decree. 
My submission, therefore. Is that the Court liad no 
jurisdiction to pas.s the decree it did in tlie first suit. 

[.Tenkins 0..T. The .fndicial Committee of the 
Privy Council has set that question at rest I)y ruling 
tlmt every Court has jurisdiction to make a mistake.] . 

[Holmwood .T, Nor has any other Court jurisdic- 
tion to sot it aside.] 

IE a Court having jurisdiction exceeds Its jurisdic- 
tion in the decree, that portion can be set aside. 

[.Jenkins CJ. It is not a question of jurisdiction, 
hut the error lie.s in the giving more than was asked 
for.] Yes, 

[JSahu Bipiu Behari Ghose. It could have been 
corrected in appeal.] 

Anything in excess of i share was not in suit. 

[Jenkins C.J. How could evidence of this be 
given in the face of section 44 of the Evidence Act ?] 

Jogesiucir Atha's Case (1) was a Letters Patent 
Appeal. The decree is not in accordance with the 
judgment, and I don’t *scc why a separate suit should 
not lie now. 

[Jenkins C.J. There is no cause of action.] 

How ? 

[Jenkins C.J. When it is fraud it is not of the 
Court, but of the pai'ty ; while mistake is of the Court. 
Then what cause of action doe.s the latter give ?] 

Of course nobocly has any remedy against mistakes 
of Court. 

[.Tenkins C..T. Can you rectify a decree or an 
agreement when tiie mistake is ujiilateral ? You can 
set asidf, but not rectify a decree in cas.j of frauil.] 

Yes. 


(l)(19J4)R(’. W. N. 47.'!. 
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[Jexkins C.J. Kectlflcation of <lectvu uniM ho 
done by tlio Court by which it WJis |)a'<‘' 0 (l.] 

Bahu Bipin Beitari Ghose. The fonnor dooivo is 
correct.. lixcept Joi/cswar /I/Aa ( 1 ) tlieio Is ihj other 
case in my favour. 

[Jenkins C.J.- 'I'lie power of icctitiration i.sjjivou 
by the Specific lioiief Act, utid apidic.s to ii c(Jtr- 
tniet when It doe.s rmt fiive ooirect expressltm to tlio 
contract as niiule: Modhnvjt Hhaii/i v. Bcnmialli 
Detdoba ( 2 ). Eectilieation docs not mean correcting' u 
contract.] 

Can 1 not say that my .suit in really one for a 
declaintion that the doeiec does not ^jlvo what tin* 
judgmont says? 

[Holmwood.I. Have you ever lieard of a suit to 
amend a decree?] 

The liglit of suit cannot be Ihiilted J>y Couri iinh'Hs 
expiessly taken away i»y statiitc Here I have a real 
grievance, liesidos cannot my suit la* I'cgiiriled hh 
an aiJplication for ainendmenl ? 

[Jenkins C J. Tin* Cl>aiicciy drciHion Oil wldeh Hh' 
Fiuncis ifacleaii [irofessed to act, is u case ol eonsont 
decree. As you can rectify an .igreement, you cun also 
rectify the consent tlecroo based ui>on uii iigieement.] 

Unless theie is a imrticular lemedy appoinlod for 
my grievance iny right of suit is not talcon away. 
Appeal, Review and Amendment of <leci-ee. as jircjvlded 
by the Code of Civil Proceduiv, <lo not e.KhauHt idl 
lemedies. 

[Jenkins C.J. Read the observation of Limlly J.,. J. 
in Huddersfield Banking Co. Ld, v. Henry Lister . 5 - 
6 ’o», Ld. (3). Of course if the agreement cannot ho 
invalidated the consent order U gootl. To set aside a 
judgment you must prove fraud. Tlie caseofa con‘«ont 

(1)'1{I04)«C W.N 4T3. (.>)H 90 CH.L. a. .’W Bom. 4j7. 

(S) [lfc95] 2 Ch.273. 
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decree is not an exception, bnt a different principle is 
bronght into plaj’.] 

In the case of Percival v. Collector of Chittagong (1), 
Ameer Ali and Bi-ett JJ. held that a mistake in 
decree giving more than was asked in plaint gives 
rise to a separate snlt. , 

[.Jenkins C.J. Yun have not been able to bring to 
our notice any case of a decree after contest being set 
aside in a subsequent suit, except that of Jogeswar 
Athn{2) which followed an authority regarding con- 
ffent decrees.] 

I liave just found tlie only case where Jogesivar 
Atha (2) has beet» followed, in the Pnnjab Records. 

[Holmwood J, Well, make a second apidication for 
amendment, but don't attempt to bring in a new kind 
of suit.] 

.Jenkins C.J. This appeal arises out of a snit to 
set aside a decree iu a previous snit on the ground that 
the Judge in passing the decree in that previous suit 
made a mistake. As an milliorify for this suit and its 
competence, we have been i*oferred to the decision in 
the case of Jogesivar Atha v. Ganga Bisfnm Ghnttack 
(2). It may be that a superficial e.vami nation of that 
decision gives an uppeuKmce of authority for the 
proposition which the respondent advances bifore ns, 
and apparently has advanced with success in both the 
lower Courts. 

Already it has become noticeable tiiat there has 
been a crop of cases in this Presidency’ in which it has 
been souglit to set aside previous decrees on tlio ground 
of (mud. The readiness to find fraud encourages this 
class of litigation anti the new dnpartnre ba.s been a 
misfortune. If we encourage the idea that the alleged 
mistake of u Judge is to furnish a disappointed litigant 
(1) (1900) I. L. n. 30 C*lc 516, 510. (2) (I904) 8 C. W. N. 473. 
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with a frc'ih starting point for keeping opponent In 
Court then this misfortune would bo gravely incjcased 
to the public dotriinent. Tlicro must bt* .some end to 
litigation. 1 have said there may appear to be sonio 
authoiity for this '>uit in the case I iiave mentioned. 
But it is apparent from the judgment in that case that 
there was no intention of procceiMngs beyond the 
English aiitiinrily. No instance has been brougiit to 
our notice where a suit to set aside or rectify a decree 
ill a previous suit lias succeeded on tlio ground that 
the Judge was niisiakon though his ilecree accurately 
expres'.ed his iutentiou. The only case to wdiich le- 
fereuce wa-> made in the c,\9,(i ot Jogesirar Atha \D 
was a decision of tlie Englisli Court where the decree 
was one passed not ^iftcr contisst but on agreoment 
between the jiavtios. But tliut class of case is govern- 
ed by a principle that has no applicat on here. It is 
well settled that a contiact of the parties is none the 
less a contract because, th-re is siiperadded to it the 
command of a Judge. It still is a contract of the 
liarties, and as the contract is capible of being rectified 
for an appropriate mistake, so as the necessary eonse- 
quonce, is the deciec which is meiely a moie formal 
oxpre.ssiou given to that contract. I am unable to 
draw from those clecisions, of which Hiulilersfield 
Banking Co., Ltd., Henry Lister Son, Ltd.{^) is 
typical, the conclusion that a decree after contest and 
giving accur.xte expression to the Court’s intention can 
be set aside. There is no analogy between the two 
cases. In the one the decree is .set aside merely be- 
cause the agreement on wliich it was founded was set 
aside. In the other case this consideration has nu 
application. It is not a-* if the litigant is wilhout re- 
medy. Our Code provides ample means without a fresh 
hiiit whereby the litigant can obtain the correction 
ll) (1904) R C. \V. K. 473 (2) [IfiW] 2 Cli. D. 273. 
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of error. If a fresh suit can be started on the ground 
placed before us here, then I can see no end to litigation. 

In holding as I do that tliis suit does not lie, I am 
making no new departure. I am merely following pie- 
vioiis decisions of this Court, and in paiticuhir the 
decision of Sir Comer Petbei-am in Mahomed Golab v, 
Mahomed Sulliman (1), tlie decision of a Division 
Bench in the case of Sadho Misser v. Golab Singh (2), 
and finally the decision of a third Division Bench in 
the case ol Bhandi Singh v. Dowlat Ray (3), 

It is not suggested in this case that there was any 
fraud. Had that been so, then the matter would have 
been different, for it is recognised that a decree c.in be 
set aside on the ground of fraud if of the recjuired 
character. 

In my opinion thedeciec under appeal is erroneous 
and should be set aside and tlie suit dismissed with 
costs throughout. 

Holmwood J. I entirely agree with what htis 
fallen from the learned Cliief Justice. I desire to add 
that I do not think it matters whether the decree 
accurately expresses the intention of the judgment. 
If there is any divergence between the decree and 
the judgment, as has been thrown out at one part of 
the argument before us, then this is a matter for 
amendment. As long as the Court has jurisdiction 
and authority to decide a matter, as it has decided it. 
it cannot be re-oiieiied by a suit. 

I desire to emphasise all that has fallen trora the 
Chief Justice with roganl to^the disastrous consequ- 
ences which will follow by opening any fresh door of 
litigation sucli as appears to be indicated in this case. 

G. s, Appml alloioed. 

(I) (tK34) r L. K. -il Cttk. i;i i. (i) (1837) 3 G. W. .V. 376. 

(3) (1912) 17 C. W. X. 8.1 ; 16 C. L. J. G75. 
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Ihfort Jrnl.i»s C^.xand Uolmxcaod J. 

HANSMAN JHA . ^5 

t». Aug. 2. 

BAllU.n JHA.' 

Valuation oy Suil~/Hi;etligation io amount or talue of tihjtel ntalter of 
iuit—Comjitlenee of Court of Jirtt instance to remit inctstigation of 
dispute to some other ojicer — Cieil Procedure Code {Act V' of IPOS) 

0. A’Z.r, r, S — Prattle*. 

Hull! 5, Order XLV of tlio Coile of Civil I’rosodorf dye* not unpower 
(lie Court of flr*t Instance, to remit tlic inve^lifiation as to anioiint or mine 
of ijuLija(.t matter of suit to nonie otUer olliccr ; it must bo carried out 1>) 
that Court. 

Application foi- icuvt* i<> .ipxietii to Privy (jouncii 
by Htitismtin .Tliu and another, the defciubints. 

i'hia NVatj an appeal .ijr.iiiist the tlcoi'Hon of Cliitty 
luul Teiinon J.f. Ill A. 0. 1). Xo. 42 of U»U, daitd 22iui 
July 1913, ufiiruiiii^ the deciHioii after leiiiand of the 
Additional Suboixliimte .TuUgo of Uarblmnga. dntetl 
22nd December 1910. The value of the land in dispute 
was stated in the pbiint to be Us. 5.125, a smn of Ils. oOO 
being claimed as mesne prolits up to tlie date of insti- 
tutiou of the suit, no tentative value being given foi 
future mesne profitr,. But shortly after the filing of 
the above appeal iu ilie High Court the plaintifr 
put in a claim for inesiio prolits and eo'-ts aggreg-at- 
ing about ils. 11,000, the mesne profits being over 
Rs. 10,000. Tlie defendant, a|»j>ellant to Enghiiul, there- 
upon contended that tlic subject matter of the suit 

“ \iiii!iC4tK’ti for teiiv t'l «pp*«1 to l!i« M*/— 1\ III Coiiuiil, No C «>f 
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in tlio Court of fii-st instance as woll af5 in tbe Court 
of Appeal ^vaB inoic than Rs. 10,000 legarUiup tlie 
amount of mesne profits to bo taken into account. 
The dispute having been sent down to the Court for 
investigation was remitted to anotlier officer. On 
receipt of this report, certain objections were taken in 
the High Court. 

Dr. Dwarha Nath Milra and Bahn Bishindra 
Nath Stircav, for the petitioner. 

Air. B. Ghahravai'ti and Babu Chandra Shekhar 
Bannerji, for tlie opposite partj'. 

JENKiNfJ C.J AND H 0 L.UWOOD J. Iij this case a 
reference has been made to the Court of first instance 
under rule a, Onler XLV of the Code of Civil Pi oce- 
duie for the purpose of settling a dispute as to the 
amount or value f.'f the subject matter of the suit iu 
the Court of llr.st instance. The Subordinate Judge 
has sent buck his report but he 1ms not proceeded as 
the rule requires. The rule does not emiiower the 
Court of first instance to remit the investigation to 
some other officer, it must be carried out by that 
Court. ' 

The result iu this case has been very unsatisfactory 
because the Subordinate Judge purports to have acted 
on an admission, the i)recise character of which we 
do not know except that it seems to be an admission 
made for the purpose of meeting the difficulty as to 
the value of the appeal and no more. 

The case ran^t go back to the Snboi-dinato Judge 
in order that he may himself make the enquiry as is 
required by rule .5, Onlcc XLV and submit his report 
on the evidence produced before liiiu. 

G. s. romnded. 
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litfort Jfttliits C- J., ani tlolimeood J, 

LALU DOME ^ 

V. Avg.^ 

BE TOY CHAND MAHATAP.' 

Sinuncflirs — ChauLt'fari C’Aiirjn Lnul Aet {tienj I'l n/ JS70) a I, 
tc^elher appUiahle — Bfngat DhlrUt GatelUer, rtferenee to by High 
rou»i 

TLe High Ojnrt li eitiUe-l to u-<c tiu* U^iigul Uhtrict Gazetteer n» a 
Imok of reference. 

The Chaiikulan Cliakrju Lani Act aj>plici t>> aimjnidnri, ue tlic 
Gazetteer for Dankura eliowa that in (liana Indaa (wliere the l.mda in suit 
are fituato) the «imi««7arv perform those ilaties mIikIi j e described in 
section 1 of the Act 

SneOND APPEAL by Ltlu Dome nnd .uiotliei, tlie 
plnintiirs. 

Tlie f.tcts of tliis cii-si aro briefly as lollows— One 
Jadii Dorns held certain lands in thana Ituhis in the 
Bankur.i District cither as stmanathr or cfiaithtd'tr. 

These lantl‘« were resumed jis chankidari cha/cran 
lands and settled with Jlabarajadliiraj Bejny Cii.iinl 
Mahatap Bahadur, the defendant No. 1 'rite sons of 
Jadn Dome thcji filed the present suit ciaiinin^j, Jtrsf, 
that as the Kinds were held as .\un'iiiad'iri land the 
icsumption pioeocdiiifjs woie all baii in Itiw and not 
binding on them ; and, secondh/. that in any case they 
were the peisons with whom tlio lands on lesnnjption 
should have been scttUnl. Tlic Muiisir of Kotal]nir 

'• Appeal fro’ii App Hate IV'CrfC. Xo. 314 1 of leji, Aga R*t the d'crcc 
of I„ I’alit, Ih'trict Judge of Bankara. datM Aog. 2 1?>2 Hit 

decree of Sita N'atli Gho.*', Muedf of KittAlpnr, dated Juoc 23, 191 1. 
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1916 decreed tile suit on 2f3wl June 1911, but the District 
Ulu dojie Judge of Bcinknra on 2nd August 1912 allowed the 
appeal preferred Moti Lil Raha,. t!ie defendant 
CnAND No. 2, observing, “ Now the question as to whetlier the 
jiahatap. lands were simauadari ov ch'iukidari does not appear 
to be of any importance. If they were chankidari 
chakran land then admittedly they were resumed 
accoidiug to law. If, on the other hand, tliey were 
simanadari landfl, then, as there is no special form 
prescribed by law for the resiimi)tlon of simanadari 
lands and for dispensing with the services of the 
simanadar, tho fact jvinain.s that Jadu Dome’s services 
us simanadar were dispensed with and tho lands were 
resumed, it making no diiference tliat in so dispensing 
with his services and In resuming the land’s he was 
calloil a chaukidar. It sncli dispensing with his 
services and such resumption of the lands were wrong- 
ful or illegal, then Jadu Dome himself might have had 
a cause of action for wrongful dismissal and his sons 
would acquire no right of action thereby.” Tho 
plaintiffs thereupon preferred this appeal to tlie High 
Court. 

Babii Baidyanath Dull and Baha Rhupendra K. 

■ Ghese, for the ai>pcllants. 

Bahu Basantn Kumar Bose, Babu Shorashi 
Chciroji Mitra, Babu Bipin Bchari Ghose and Balm 
Satyendra Nath Roy, for llie respondents. 

* Jenkins O.J. and Holmwood J. Two points arise 
in this apiieal. One is as to the locution and identify 
of the parcels. On tliat then) has been a finding of 
fact l)y the* lower Ai»pellute Court on an issue sent 
down which is conclusive .against the piesoiit appel- 
lants and t here is no ground on which we can iiitcr- 
fere. . a . ’ . , 
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It is contended, however, that tlie land in suit is 1916 
sinKUKUlari land and not chanJeidan eJiahran hind, laloDomk 
. and tliereforj it is said, Benj'. Act VI of 1870 does not 
apply. The learned vakils who apnear before ns are Chand 
agreed on this tliat if the Act does not a])ply then the 
appellants are entitled to sncceed, and if the Act 
applies then the ai)pollants must fail. Now, the words 
chaxtkklai'i chaJcran lands” by the expiess provisions 
of the Act mean lands •* which may have been assigned, 
otherwise than under a temporary Kcttlcment, for the 
maintenance of the ofllcer who may have been bound 
to keep watch in any village and report crime to tlie 
police and in respect to wliich such oflicor may ho at 
the time of tlie passing of this Act liable to render 
service to a zemindar.” Whether this land wassimfoin- 
ihtri or chaukulari chakr.in was left nndeciUed by 
the lower Appellate Court. This, we think, is to bo 
legrettud. But we have the authority of the Bengal - 
District Gazetteer for Bankur.i that "in thnnas ludas 
ami Kolalpur. theie are a body of men called .s'lm-inn* 
tlax'f!, who perform the iluties of chaitfcidxfrs. They 
have grants of lauds in lieu of wages; but in .some 
instances thefc service lands have been resumed under 
Act VI ol 1870.” We are entitled to use tins book ol 
refereiieo for the purpose of seeing what the duties of 
sini'xiiadars iwc That is to say. wliclUor their duties 
conespoml with tliose of which <lcscription is given 
in section I of the Chanki<l,iri Chaknn Land Act. 

What is stated in tlic Gazetleoi .shows that in tliana 
Indas which is the tliana with which wc are concerned 
in this case the sinuinailars iicrform tho<e iliilies 
which aiv tlesciibcd in section 1 of ilie Act. If tliey 
perform those duties it tloes not mutter in the sligljlcsi 
wliat tliey may he e.illed. The detinitlon requires 
that the duties should he of a |).irtienliir chur.ieter. 

That being so, we must liohl lli.it Act VI of 1.S70 
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decreed the suit ou 23ril June 1911, but the District 
Judge of Biuiknra on 2nd August 1912 allowed the 
aj^peal preferred by Moti l/il Raha, the defendant 
No. 2, observing, “ Now the qne.stion as to whether the 
lands were simanadain or ch'iiihidari does not appear 
to be of any importance. If they were chaiikidari 
cliakran land then admittedly they were resumed 
according to law. If, on the other hand, they were 
simanadari lands, then, a.s there is no special form 
prescribed by law for the resumption of simanadari 
lands and for dispensing witli the services of the 
shnanadar^ the fact remains that Jadu Dome’s seiwices 
as ainianadar were dispensed with and the lands were 
resumed, it making no difference that in so dispensing 
witli his services and in resuming the lancls he was <? 
called a chaukidar. If siicli dispensing with liis 
services and such resumption of the lands were wrong- 
ful or illegal, tlien Jadu Dome himself might have had 
a cause of action Cor wrongful dismissal and las sons 
would acquire no right of action thereby*.” The 
plaintiffs thereupon preferred this appeal to the High 
Court. 

Babii BaUhjanath DiUtnuiX Baba Rhitpendra 2v. 
Ghose, for the appellants. -s 

Baba Basanta Kamar Bose, Baba Shorashi 
C7/i«r^r» Mitra, Baba Ripin Beharx Ghose and Baba 
Satijendra Nath Roy, for the respondents. 

Jenkins C.J. and Holmwood J. Two points arise 
In this appeal. One is as to the location and identify 
of the parcels.' On that there, has been a finding of 
fact by tlic lower Appellate Court on an issue sent 
down which is conclusive .agtuust the prcsentuppel- 
laiitH and tlicre is no ground on wlucli we can inter- 
fere. . - 
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It is coiiteiuled, however, that the laud in suit is 
sinuniculari land and not chaukidari ehakran huid, 
and thereforj it is stiiil, Benjf. Act VI of 1870 docs not 
apply. The learned vakils who apuear before ns are 
aj^reed on this that if the Act does not aj)ply then the 
appellants are entitled to Kucceetl, and if the Act 
applies then the appellaids must fail. Now, the woixls 
“ chaukidari chakran lajids” by the expiess provisions 
of the Act ine.in lands which may have been assipfued, 
otherwise than under a tempoiary settlement, for the 
maintenance of the oflicer who may have been bound 
to keep watch in any villapjc and report ciime to tlie 
police and in ivapoct to which such ofiicor may bo at 
the time of tlie passiiiir of this Act liable to render 
service ton zemindar.” Wliether this land wwasimava- 
dari or chaukidari chakr.in was left uinlceitled by 
tbe lower Appellate Court. This, wo think, is to be 
rngrotted. But we have tbe authoiity of the Bongul 
Distiict Gazetteer Cor Baukiira that " in tltanas Ind.is 
and Kotalpiir, theie are a tiody of men called .sim infl- 
dars, who perform tlie duties of chankklrtrs. They 
have gr.mts of lamis in heu of wages; but in some 
instances these service hauls have been resmnctl under 
Act VI of 1870.” We are entitled to nse this book of 
Inference for the purpose of Seeing what the duties of 
siinanadars iwo That is to say. whether their duties 
correspoiul with those of which description is given 
in section 1 of tlio Cliaiikiil.iri Cliahran Laid Act 
Wliat IS stated in ilic Gazetteer sliows tiiat in thana 
Indus which is the tUana wtlli wlucU we are concerneii 
in this case tlie siniaiiadars ^^e^fo^m thexe duties 
which aiv (losci ibcd ill section 1 t*f tlie Act. If tliey 
pel form those duties it iloes not matter in the sliglite''! 
what they may he e.iUetl. The detiuiliou ii*(ji:in*s 
that the duties slimiUl Ik* of a iMrtieiilar cliaracler. 
Tlial being so, wo imist hold that Act VI <if 1S70 
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uiiplies. Ir pei'bap? may peem ii hard case on the 
appellants before ns, but there is no escape from it. 
Certainly there is no escape from it in the suggestion 
of occupancy right. It is made for the first time in' 
this Court. 

We must, therefore, dismiss the appeal with costs. 

G. S. Appeal dismissed. 


APPELLATE CIVIL. 


Uefore Mookerye and Xeinlould JJ 

NIKUNJA RANI CHOWDHURANI 

V. 

SECRETARY OF STATE FOR INDIA.* 

Ptnallij — CouTi Fi^s -4rt {VII of 1370) s. 19 E — Stopt of the se tion — Suit 
to recover p’naUi/ hy Seetetary of Stale, mainiamahtUty of — Decision 
of Jievenue authority — JartsditUon of Ci* it Coui t, 

Uiile^i tliere 19 a etJtutoiy bar, A suit 18 maintainaLle by tlie Secretary 
of State for India nt Couhc 1 for recovery of a penalty lawfully imposed. 

A Civil Court lia? no jurisdiction to review the deci'ion of a Itevenue 
Autiiorlty on the ground that the valuation Jiad been incoirectly made or that 
the discietiou in the imposiliou of t!ie penalty had been euoneously 
exercised. i:ut the position is different when the order fur impositiun of 
penalty is assailed on the ground that it iias not been made in accoidance 
With the statute. If the action of the Itevciiue authority is utUa tiree if 
lie has not fullowed the procedupo presciibed hy the statiite wliicli is tlw 
source of hia authority, there ii no eiiforceablj claim which a Civil Couit is 
bound to rocogoize. 

Jfane'ji v. Secretary of Stale for India (1) followed. 

® Appeal from Appellate Decree, No 637 of 1912, against tlio decree of 
A. It. Eduards, Additional DUtrict Judge of Faridpur, dated Ecb. 8, 19I2, 
olTirniiiig the decr.e of Beliari Lai Cliattcrjte, oITg. Subordinate Judge of 
Faridpur, dated Aug 9, 1910. 

(l)(189C)Bom 1>. J.6-29. 
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Stttion 19 E of tliO Court Fws Act, 1870, cotitempU'c* i\n applicat'on 
oil the part of the pOf'Cn who has taVeii < Dt prulialc nii«l p'oJiices the same 
to be duly stamped It further cont^niplntes that the e«ti[ratcd value of 
the estate is ’c<s than uhat the value Iia'i aflcmarJs proved to be. 

A -G. V. Fj«i (1), BruUaiigh •s , (Mri«(2), CiiieUtoriie v. C(U;ij>leII(3), 
In the goods of QimU Vi’ote (1). hi !'»« gooh of Sueeiisoo (5) rcftr.pd to. 


Second Appeal by Nikunja Rani Cliowtlhutaiu 
(executrix to the estate of Kailasli Chandra Chowtlhiiry), 
the defendant. 

The facts are shortly these. The defendant applied 
for probate of will of her deceased husband, Kailash 
Cliandra Chowdhuvi, to the District Delegate of Farid- 
pur and assessed th,c value of O'C estate left liy her 
husband at Rs. 78,112-14-1 pie. Usual notice was issued 
to the Collector of Faridpurby the Court nnder scciion 
19 (/j) of the Court Fees Act. On the loceipt of the 
notice by tlie CoUcctor, an enquiry w.is made as to the 
value of the properties and the valuation was ascertain- 
ed to bo Rs. 1,G9. 125-15 annas. On the 10th of Decem- 
ber 1908, the defendant was askcti by the Collector to 
amend the valusuiou and to show cause why undor- 
valnaiion was made. Ti»e Collcetoi further infoimed 
the Distiict Delegate as to tlio aincndniont of the 
valuation, but was informed that the probate had 
alieady been issued to Ibe licfcnd.mt on the valuation 
made by her tor which coiut-ftes uuuiuutiiig to 
Rs. 1.5C3 had been u*ali/,cd fiom hei on the 28th of 
August lUUS. On tlic 2nd J.inu.iry IPOtK the defend- 
ant appeaietl befoie the Collector with a petition pray- 
ing for amemlinent of the valuation and depositing the 
dclicit court-fee*? to the value of Rs. 1,821. The jieti- 
tion was supported by an alUilavit. 'J'he Collector 
submittcil thiough the Coinmissinner all the papers to 

a)(l^JJ) 11 Pr.cv 1'3. UXlTl-y) t Au-t 214 

(2Ktj*‘3) I.. It. S .\ C.3:4 («)(t&V9)l L It. 2C Csl •. HJT. 

(Sl(l9iVi'CC W X. S9S 
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the Board of Revenue for ordew under section 19 E of 
the Court Fees Act. The Board of Revenue directed 
by its order, dated the 4tli of July 1909, levy of full 
court'fee.s and fnrtlier penalty of double .sucli court- 
fees which amounted to Rs. G,76S. Tiiis suit was for 
recovery of that sum of Rs. 0,768 by the Secretary of 
State through the Collector of Faridpur. The plaint 
was filed on the lltU of December 1909. Pi-evious to 
the institution of the suit, the defendant moved tlie 
Boaixi of Revenue which reduced the penalty to half, 
i.e., Rs. 3,384, The phujdiff, thereupon, amended the 
plaint for recovery of Ra. 3,38-1. 

The Subordinate Judge of Faridpur decreed the 
suit with costs. The defendant then appealed to tlie 
District Judge of Faridpur who dismissed the appeal 
with costa. Hence this second appeal. 

Sir Rashbehari GJiose (with liim Babu Dwarka 
NaUi Chuckerburiy and Babii Ohandra Kanta 
Ghose), for tlie appellant, attacked the luclgment on 
three grounds: (i) that the suit was not maintainable; 
(ii) that the fine imposed was imposed in contraven- 
tion of the statute under which the Board acted; (iil) 
that the penalty was i>er3onal and was not I'ecoverable 
from the o.state. 

The suit slionld be dismissed on the ground that the 
estate of the Te.stator i.s not liable for the fine. The 
fine has been Imposed under section 19 E of the Court- 
Foes Act, and the Court has ro determine whether the 
Boaul did or did not net in conformity with the 
law, 19 A and 19 E i-efer to two different stages. 
Ilia stage contoinpluted by 19 E of the Couit-Feos 
Act was never reached and hence tlieiv could be no 
iine. There is no pmeedent for such a suit. Such 
tiiiits in England ai-c by way of information by the 
.Attornoy-Genemi. The requiioments of the section 
wore not comi>lied with. • 
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The fliio is imposed upon tlio executrix. It has been 
imposed bceanse she Imn not disclosed the true value 
of the estate wliich came into her liand. It is n fine. 
It is a penalty. There is no law under wliicli you 
cun punish a tbinl person as an offender. Besides 
the beneficiaries mlfjbt be infants, as they are in tliis 
case. The valuation was amended in this case. 
There the procecdiiifys ended or should have ended. 
As soon as my client accepted the valuation of tlie 
Collector tiiejc was an end to the proceedings. 
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Tlin Senior Goreniment Pleader {liahu Bam 
Charan Mitra), for the respondent. The initial 
mistake was to issue probate wiihout receiving the 
Collector’s report. I sec there is a minor concerned in 
this case. I cannot support this case on the merits. 


Mookerjek and NnwBouDDdJ. This i.s an appeal 
by the defendant in a suit for recovery of penalty im- 
posed on her under section 10 E of tin* Com t Fees Act, 
1870. The facts material for the <lotermination of the 
questions of law raised before us, arc undisputed, and 
lie in a narrow compass. The appellant applied for 
probate of a will executed by lier Imsliand, Kailash 
Chandra Choudhury. Thereupon notice was issiunl 
to the Collector of Faridpur niider sub-section (/J of 
section 19 H of the Coiiit Fees Act. As no reply was 
received from die Collector, probate was i'*sued to the 
petitioner on the 28th August 191)8, on payment of 
Us. 1,508, the <luty payable upon her valuation of the 
estate. On the 10th December 1908, the Collector of 
Faridpur, who had meanwhile comnimiirated with the 
CoUectoiMif B.ickergunge wdiere some of llie projicrties 
wore situitcd. held that the value of the estate was 
IL. 1.09,123 and not Us, 78.122 as stated by the peti, 

tioner in her ap]»lic:ifiou for prolute. Ho acconllngly 
directed the ])Otliioner to amend the valu.itton aial to 
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f^'cplain tJje caii^e of nndei’-v.iluntion. Nofjeo was 
servetl upon her on the lotli Dcceinber l!)08. On the 
2ncT Januury 1909, she presented a pef.tion do the 
Collector in which she stated that the valuation as 
made by her agents and accepted by her in good faitli, 
was correct, as the majority of the properties were 
.small shares iii various estates and conhl not fetch 
large values. She added, however, tliat she had no 
desire to litigate the matter and deposited Rs. 1,821, the 
additional fee pa3'able on the hj’pothe’sis that the valu- 
ation of the Oollector was correct. On the IGth Jaimaiy 
1909, the Collector recommended to the Commissioner 
that the additional sum might be accepted, and the 
probate amended. This was endorsed by the Commis- 
sioner and submitted by him to the Board of Revenue 
for .sanction. The Board, however, on the 4th Jul}’, 
1909, directed that double tlic fee pa^nvble, that is, 
Rs. G,7C8 be levied as penalty' from the })etitioner 
under .section 19 E of the Court Fees Act. This order, 
made without any notice to the petitioner, was com- 
municated to her on the J5th August 1909. On the 
lltU September 1909, she petitioned to the Board to 
z'econ.sider the matiei’, but during the pendency of her 
ai)plication for review, the Collector instituted the 
present suit on the llth December 1909 for recovery 
of R‘j. 6,7G8. On the IGtU Janiiarj’ 1910, the Board, on 
review, reduced the penalty to -Rs. S,S81. On tlio 
8th August 1910, the plaint was amended and the 
claim was reduced to that sum. The defendant re- 


sisted the claim substautlulL’ on three gronnd.s, mune- 
first, that the .suit as framed wa.s not maiutafnable ; 
secondh/, that the ptmalt^' had not been imposed in 
accoidauce with statutory provisions, and consoquent- 
Ij’ could not bo i*ecovercd ; and, Ihirdh/, that oven if 
the penalty was i-ecoverable, no decree could be made 
against the estate in her hands. The Subordinate 
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•Tndge ovcrrulod these contentious untl decreed the 
suit. Upon appeiil, tiiat dccice lins been ulTumed by 
the District Judjro. The pi-escnl appeal was summarily 
dIsini‘<sod under rule 11 of Oitlcr XLI of the Code by 
Bictt and Sharfuddin JJ. The appellant then ai>j)lied 
for reYio^7 of judgmont and obtained a Kuh*. Aftei 
the retirement of Rictt J., the Rule wjis made absolute 
by Sharfuddin J., on the ground that important ques- 
tions of law were involved in the appeal. The api)cal 
lias now come up before us for final disposal, and on 
belialf of the appellant the three grounds urged in thi* 
primary Court in answer to the claim have been 
reilenited. 

As regards the (list objection, namely, that the suit 
is not maintainable, wo are of opinion that there is no 
foundation for it. Assume that the penalty has been 
rightly imposed ; there must be some method for its 
recovery. A suit for its recovery is not baned either 
explicitly or impliedly. There is no provision in the 
law for recovery of the penalty by sumimuy jirocess, 
os section 19 E is not mentioned in sub-section (2) of 
section 19 J But even if a summary rcinetly hod been 
provided, it would not follow that the Ciown was not 
entitled to the oixlinary remedy by a -.nil, wliich is 
open to all its subjects. In England, where tlie Ci-own 
claims sums due to it by way of ikmi.iUv or otherwise, 
tlie recovery may be had by information: A.-G. v. 
Free)' (1), Bradlam/h Clarke (2), Cawthonie v. 
Cainpbelli'i). We feel no doubt that unless thei'C is a 
statutory bar, a suit is maintainable by the Sccictary 
of St.ite for India in Councii, for recovery of a penalty 
lawfully imposed. 

As reganls the second objection, namely, that the 
penally has been imposed in coiitr.i'entioii of llie 

(l) (18>2) n IVicv- ie3. (2)(18«3)L.U s.^.c.sn. 

(3)(i:eo) l At»L20S.S14 
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stiitiite iind iH consequently not recoverable, the 
question has been raised, whether it is open to the 
Civil Court to (letennihe the matter. The decision in 
Manekji v. Set'^'etary of State for India (1) shows 
that a Civil Oonrt has no jnristliction to review the 
decision of a Revenue authority on tlie ground that 
the valuation had been incorrectly made, or tliat the 
discretion in the imposition of the penalty had been 
erroneously exei'cised- But the position is different 
when the oitler for imposition of iienalty is assailed 
on the grouinl that it has not been made in accoi-dance 
with t\\e statute. If tl\e action of the Revenue autho- 
rity is ultra vires, it he has not followed the procedure 
prescribed by the statute wliich is the source of his 
authority, thei*e is no enforceable claim which u Civil 
Court is bound to I'ecogiiize. We must consequently 
dotennine whether the imposition of the penalty in 
the case bcCoic us was tdira tnres. 

Section 19 (J) of *tho Court Fee.s Act cotitemplates 
the pre-payment of duty before an oider for grant of 
probate is made: In the Goods of Omda Bibee {2). 
In t\m case before us, this appears to have been done. 
A notice was thereupon issued to the Collector under 
section 19 H to enable him to test the valuation. 
As no communication was received from him, the 
Court Issued the probate. Subsequently, the Collector 
called upon the petitioner to amend the valuation 
ujider sub-section (3) of section 19 H. The applicant 
for probate did not aceexjt the valuation made by tlio 
Collector. She niaiutuiticd. on the other hand, that 
the original valuation ma<le by her was not inadequate, 
but with a view to avoid expense and litigation, slio 
deposited the excess siun demanded. The Board of 
Revenue, thereupon, proceeded to impo.so a penalty 
on the applicant under section 19 E. In our opinion, 
(1) (1890) Horn l*. J. 520 (2) (1899) I. L. It. 20 Gile. -107. 
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section 19 E luul no nppHcation in the events wliich 

hail happened. As pointed ont in the ease of Mandeji Nnees/A 

V. Secretavtf of State (1), section 19 15 contemplates an 

, , , , , ChOWDIIITRAM 

appUcation on the part of the person who had taken r. 
out probate and produces the same to be dnlv stamped. Seiketary 
lucre was no such applicjition in the present case. Isma. 
The section further contemplates that the estimated 
value of the estate is less than \vlmt tlie value has 
afterwards proved to be. In t!»e present case, there 
was no determination of the vsihiation by the Probate 
Court; there was, on the one hand, ati estimate by 
the petitioner, tliere was, on the other hand, an assess- 
ment by the Collector which was not accepted ns 
Correct by the apphcani; indeed, sue disputed the 
correctness of the grounds for the higher assessment. 

There was, consoqiieiitly, no room for the appUcation 
of aecllon 19 E. If It was intended to take proceed- 
ings nndei section 19 15. as the petitjoner disputed 
the correctness of llio assessment by the Collector, 
the Court should have been inove<l for an enquiry 
into the true value of the assets under section 19 H ; 
and if the CoUectoi bud adopted Mwh a couise. it 
would have been ineumbcni upon liiin. .is e.Nplained 
in the case of fn the (fOo<I>^ of Sfrreuson (2>, to make 
out a case foi enquiry uiion <lcliuile facts. No kucIi 
step Was, howevi'i, taken, jiossibly for lJ>e loason that 
the Collccloi was of opinion that no penalty slioidd 
be imposed. But whalevci »Im* hmsoh might la*, ii is 
plain that there was no eoinidiauce with tiie slatutoiy 
requirements, and that tlie coiitiugeiicy eonleinjilated ' 
in section 19 15 had not :iri**en. Noi was action taken 
under section 19 G which is mouUled on section Hi 
of 50 Gen. Ill, Ch. 184, and set-lion \'2'2 of .Ml Geo. Ill 
Cii. 5(5. Wo may here point out the ivason wliy 
section 19 .T. which prA’scrilH-s the jinule of recovery 
(Ddsi'o n..,u. r. j or' iJi s 
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of penalties, makes no mention of section 19 E. In 
a case wliere that section is properl}’ applicable, the 
petitioner is entirely in tbc hands of the chief con- 
trolling Revenue authority, who is at liberty to refuse 
to stamp the probate till the penalty has been paid ; 
no occasion can consequently arise for recovery, by 
summary process or by suit, of the imnalty imiiosecl 
under section 19 E. We are of opinion that the action 
of the Board of Revenue was entirely misconceived, 
and that the Imposition of the penaltj* under section 
19 E was ultra vires. There is thus no legal founda- 
tion for the claim. 

As regards the thii*d objection, namely, that the 
penalty is pei'sonal ami is not recoverable from the 
estate, we need only say that it raises a question of 
first impression and of some nicety, which need not 
bo determined in view of onr decision on the Hecoiid 
objection. 

The result is that this appeal is allowed, the decree 
of the Distiict Judge reversed ami .the suit dismissed 
with costs in all the Courts. 


s. K. D. 


Appeal allowed. 
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CIVIL RULE. 


D^/ort IlnlvtKOod and Jlfuttiek JJ. 

1915 
A’ov 25. 


The power to call for recorJ^ h a power winch is unJouhtccJIy inherent 
io the Judge of a Land .IcjKMttion Court and co«<'*<iocnfIy in the Ppwal 
Tribunal coo^tituted un ler the CAlciitta Impro'Cinent Act 

Gelap Coomarjr Vosue r. /Jajt Saniar A'oraian ZJro (1) followed 

Kule obtained by Nsii*esh Chandra Bose, claiinunt 
No. 2, potitioncr. 

The opposiio party, Hira Lai Bose, had nioitffaged 
some jiroperlies iiieUuUn^ two co(ta>. and odd of land 
being premises No. 177, Riiss.i Road South, Bhowani- 
par, to Naresli Cliamlra Bose, cl.iim.ini No. 2, potition- 
cr. On 21st August 1912, he obtained a mortgage 
decree and iii execution thcieof piirch.isod the mort- 
gaged property on loth July 1913 .tnd liiily obtained 
possession through Court. Me.uiwhilo the judgment- 
debtor having become insolvent his estate jMs-cd info 
the hands of a Receiver. The Calcutta Improvement 
Trust acquired the said premis.*s. and the Liml Acqui- 
riition Collector uw.irdod Rs. 11,250 for it. In this 
proceeding the Receiver filed a petition claiming a 

" Civil Kulo K,». 6d7 of l9l.% acaiett tlrt Order o£ A. U- Coaiop. 
I'ttlricl JuJgw o£ 21*l’ar^aa<. date.! June 23, 1915, 

(1)(1879)4C.L.B.30 


KAHESH CHANDRA BOSE 

V. 

HIRA LAL BOSE." 

Recjf.is, po'xiT to cM far— •Special Trihunil—Caleulla Impruvemtnl Act 
(Denj V e/19ll) i. 77, e|. fe ) — Land Aeqaistihii Ati (T o/ ISOd) t S3 
— Praettee. 
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f9i5 portion of tliat amount on tho allegation that the said 

N'ARtMi cottas did not pass to the petitioner not having 

Ciuvdua been comprised in his mortgage. Tliereiipon the 
j.. ' latteriHitin an objection, and thisdispiite was referred 
to the Calcutta Improvement Trust Special Tribunal 
under th’e provisions of section 30 of the Land Acqui- 
sition Act read with those of the Calcutta Improve- 
ment Act (Beng.V of 1911), Dr.S.'C Banerji, tho Presi- 
dent of the said Tribunal, on tiie application of claim- 
ant No. 2 made an o.rder on the otb May lOl.T calling 
for the recoid of the afore.said mortgaged suit from the 
record-room of the District .Tiidge, 24-Farganas, who, 
after some correspondence, refused to send the record 
on the ground that the said Special Tribunal was not 
a “ Court within the meaning of Order XIII, rule 10 
of the Code of Civil Pi-ocedure. Thereupon claimant 
No. 2, on the 2 Ist June 1915, made an application to 
the District Judge of the 24-ParganaH praying that 
the said record miglit be sent to Ibe President of the 
said Special Tribunal. Although the opposite party 
never luised ajiy objection, this application Wtis reject- 
ed on the 23i*cl Jnne 1915, and the learned District 
ituclge recorded an oixler declining to .send the record 
on tlie ground that the said Special Tribunal w.is not a 
“Conrt”. Being aggrieved by this order of the 
District .Tadgc, 21-Parganas, cluimaint No. 2 moved 
the High Court and obtainc<l this Rule. 

Bahn Mnhendra Nath Itoi/ fwifli him Bahii ' 
Gnnada Charnn Sen, Baba Miinuvtfha Niith Uoy 
and Bahn Siirendra Nath Das Gnpla), for the peti- 
tioner. I submit that under s. 53 of the Land Acqni- 
sitiouv Act and m. 71 (<?) of the Calcutta Improvement 
Act. 19H. the President of that Special Tribunal has 
tlie same* powein as those IJOssessed by a Civil Court 
under rule 10 of Order XIIl of the' Cnde of Civil 
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INSOLVENCY JURISDICTION. 


Before Satidenort C. J., Woodroffe and ifdolerjee JJ. 

,LAKHIPRIYA DASI 

V. 

" RAIKISHORI DASI/ 

Infolcenry — Seeitnly f ir Coelt — Appeal — JurMution — Vrttidtney Toirni 
Intolveiiey Act (111 of 1900) t S — Procedure Code(Acl V 

,oflOOS) u. 117, ISl a-,d 0. XLI, r. lO—Pratiee. 

U(i aa application to the Court of Appeal for ai^urity for cosl« in nil 
appeal from an order of a Jutl^e in tasoUcncy — 

Held, that the Court hna juri^iction to entertain the application under 
H. 117 and 0» XLT, r. 10 of tfio Code of Civil Procedure, read ivitli v. 8 (S) 
(fe) of tha Picsidency.TowaH Imalvcucy Act 

Seeha Ayyar V, .YayaralAn L<ila(l} not followel 

Application. TUU was an appllo.ition for security 
for costs in an appeal preferred a^.iuut a judgincnl 
in insolvency passed by Cliaudhnri J. 

On the 7tli September 1911, a still was institnled 
on a hitchitta in the Court of Small Causes against 
Gobenllione Seal by Itis iiioilji‘i*-in-law, Steomutty 
Raikishory Dasi. On the Ptli Xoveiuber. IHll Gober- 
dhono Seal purported to convey bis oiu*-tliir(l undivided 
share of tiio premises No. 20, P.iticlianun Pal’s I^me. 
which was Ids sole asset, to bis wife SrtsjmiUly S.irba» 
sumhui Dasi. On the 2Uti» February 1912 Raikishory 
Dasi obtained a decree in her suit. On the 27th 
February 1912, Gobenllione filed his petition in iii'^ol- 
vency. Dy a conveyance dated the 12th October 1912- 

A|’p-*«1 from Ofi;:in»l Order No. Cl of 19l5. 

(J)(l»J3)l. U R. S7 SUL 121 


1915 
A^op. 29 






>. > r - i rtni'i: i*-.:* 7i4:$A?i 

f-’ t*' IliC.-* i:t -lu^ ft’Z^ChiKL'rrj 

j'.'-n:.. in'- Il^- irtr illt' ; 

1 ;f. ih— Tiif-ri-rj* .•:; I'.-e I**;:! 

i.t 7,./ bi*- til il=. TZie 

T-r.i'r'.Ti::.] <'i*- Jji'ji rr^- fiiiki^hory Da-L -^hose claim 
•:ri~. «•* h:- H-*. Tii‘: public: examiua- 

uorj o! ihf v/.ifi Ut‘Uf on fljc 2nfi Xoveinber 

IMH, jn Ui" •'•»»»»'«“ of v/lib'li iU‘i i’lmvi-yntiaa of the Ifth 
Novcffjb"r Ihll W.in nH (I ntloitf.thlti jukI 

frainlulonl l unoncllMH. 'J'Im* uppMcufion for (he insol- 
vciif'si «lia»‘|(jilHM U'nrt llv'l bo- hmirln/,’' 7tli .July 
IDJI. 

On (In* :iiHl •fnl.V UHI. JlallclHliory Dasi filed a 
jMiHlIoM ('I’.tyUii,' (ill- a dorhir.itloii that tby transfers of 
tli(! !)Lli N'tViiMilior I!*1I iui() the 12th October 1912 
won) ItiDpuniilvu nivl void, and that the property 
rcmiiiucd tluit of tho iiHolvont, and for conseqneiithd 
relief. On the 31st July 1914, Lakhipriya Oasl filed 
lior allidavit in opposition alleging that the transfers ^ 
were made bo)id fide and for valuable consideration 
and claiming the property. 

Evidence ^Y^s taken and, on tho 16th Maroh 1915, 
Ohaudhuri J. held and dcclai-ed that the transfers were 
void as ‘against the OlHcial Assignee, and oulered 
Lakhipriya Dasi to make over possession of the one- 
third undivided share in the premises to the OfliciaJ 
Assignee. 

Against this judgment and oitler Lakhipriya Dasi 
preferred an appeal. Thereupon, RjUkishory D.jsi 
made the present application forfcecurity for costs. 
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Proccflnre, 1908, and can call for recoids from otlier 
Courts. I roly on tlic ruliiifr in Golap Coomarij Dossee 
V. liaja Sjsiulav Naraian Deo (1) where the Court 
dealt with its admiuistiative oi-dors. Besides s. 15 of 
the Charter gives this Court ample power.s to interfeix? 
in a case of this nature. 

Babu liam Charon ilTi/m, (amicus curice), practi- 
cally conceded that the President of the Special 
Tribunal could cdl for the rccortlsof other Courts. 

Houiwood and Multjok .T.T. Tjie question thatis 
raised iu this Rule is one of considenible iraportaaice 
to the public having dc.ilings with the Special Tribunal 
constituteil to hoar cases from the oiders of the 
Calcutta Improvomoiit Tiust. It is iierfectly dear 
that some modus operavdi must be dovifed by which 
the Tribunal may liave access to Land Acquisition and 
other records that arc necessary tor the purposes of 
their business. But there appeared to be technical 
difiiQulties under the law. Wo, therefore, asked the 
learned Government jdeadiT, Bnbii Ram Charan ilitm, 
to give ns Jiis assistance in the matter, and we have 
also heaitl the learnc'd’vakil, Babu Mahondra Nath 
Poy, for tlio petitioner, and it appcai-s to us fairly 
clour that in Uie exercise of our powoi*s of supervision 
under the Chaiterwe ought to give diiections to the 
lower Court in the same way in wliidi a Bench of this 
Court appears to have done in (he case of CMoj) 
Coomory Dosace v Raja Sundar ^^araian Den (1). 
There tlio Court also dealt with the admini'^lrative 
orders of tins Court. Now, as the shortest way to get 
over the difliculty we may point out that the Sjiecial 
’Iribunal has been constituted a Court under the Lind 
Acquisition Act. 1X94, ami under section 53 of that 
Act the L:uid Acquisition Court isgoverned by tlie 

{1)(1879J4C.L 11.36 
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'1^ It has always beoii the imictice in this Oourt to euter- 
hAKHirnuA such apijl [cations. Stsslia Ayyav v. N'ayarathna 
Lala CLl has never been followed or referred to by 
lUiKiBiioBi this Gonrt. Moreover, section 117 of the Code of Civil 
DAbi. Procedure makes the provlsiona of Order XLI, rule 10 
applicuble to High Courts. 

WooDiiOFPE J. This is an aiiplicatioii for security 
for costs ill an appeal against a jiiclgmeiit passed by 
Chundhuri J., in insolvency. It is unnecessary to 
recapitulate the facts which are set out in the petition. 
The application is ojiposed both on gi’onnrls of law 
and-fact. As regards the first question, the point is 
whether Order XL!, rule 10 applies to the case of an 
appeal from an order passed by a Judge in insolvency 
under Act TIC of 3909. Section 8 (h) of that Act states 
' chat an appeal shall lie in tiie same way, and be 
subject to tbe same provisions as an appeal from an 
' order made by a Judge in the oitllnary Original Civil 

Jurisdiction. Tbe question then is, does the order 
apply to the Utter case. Ho doubt the.cuse of Sesha 
Ayijav V. N'agarathna Lala (1) answers this question 
in the negative This case was decided prior to 
the present Code and has not been reCeri-ed to nor 
followed 80 far as we ai-e aware in this Court where 
the previous practice has been to entertain sucli sippli- 
cations: under' section^ 117 of the Code its provi- 
sions apply to the High Courts save as provided in 
Parts IX and X. I am of opinion, therefore, that 
wo have power to entertain and adjudicate this appli- 
cation under section U7 and Order XLI, rule 10 
. of the Code. This conclusion is in confonuity with 
the previous practice under whiuli such applicjitions 
have been adjudicated. It cannot bo reasonably held 
that tins Court, when sitting in appeal from a decisioji 

(1) (je03) l. L. R.27Mnrl. 12\. 
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on the Original Side, is deprived of poweis necessary 
to an effective jurisdiction admittedly existent on the 
Appellate Side of the same Conrti For, if Order XLT, 
rule 10 does not apply, there is no other provision 
applicable, and in such a case it wpnld be necessary 
to invoke the provisions of section 151. On the facts 
stated in the petition, and in particular on the findings 
of the learned Judge there stated, I am of opinion 
that security sliopld be required of the appellant. 
The applicant is cntitliKl to the costs of this 
application. 

SA^’DE^soK C. J. I agree. 

MooKEitJEE J. I agree. 

J. C. AppHcation allowed. 

Attorney for the appellant: J. N. Mitter. 

Attorneys for the respondent : R. M. Cliatterjl flo. 
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appellate civil. 


Before ilookerjee ami Roe JJ. 

19! 5 MADBfUSDDAN SEN 

Hay 6 . ■ . V. 

■ EAKHAL CHAN1>UA DAS BASAK,’ 

Briiicipal and Agent— Suit fur Accounti — Ilypolhecalion of property as 
security for theproper distJiaige of his duties hy the agent — Agreement 
to render ncconnts anmiaHy — Umifathm Act (/A' of ISOS'' Sch. /, 
Arts, 83, 215, liS— Death of the /irmcipal, effect of — Ag nt conlinning 
iHseri'ke of ike he>r~Contract Act (/A* of 1872) >s. 207, 2S8, cl. {10}— 
, .Velhod to be adopted for readeting accounts. 

Where certain immoveable propertie<t were hypothcLatciI to tlie pruioipal 
. by the -lefendaut as security for the valid discharge of tiiuj as agent, in a 

Rilit for accounts by the principal : 

Beld, that Art. of the IJinitatiun Act will apply, inaximicli as It 
is also by implication a suit to enforce a charge. 

Hafeiudilin Mandal JaduNalh Saha (1) folio wed. 

Jogeih Chandra v fitnode Lai Roy (2) diasonted from 

On the death of the principal, an agency is term'iufcil aod a new 
agency is created if the agent continues in service of liit pniicipalN heir. 

Where there is an agreement to Bubrnit accoimti niitmally, in a suit 
ag.iiiist the agent for an occcinit Art. 89, and not Art. Il5, of the Limita- 
tion Act will apply. 

Shib Chandra Roy v. Chandra tfarain Mukerjie (3j, and .Uhgar Ah 
Khan v Khurgked Alt Khan (•!) followed. 

Basin v. Daroda Kishore (5) dissenlwl from 

L'lityofnn agent docs not end by merely submitting papers when 

' * Appeal from ApiicHate Decree, No 2230 of 1915, against the decree 

of Maldm Chandra Ohakraliarty, ijiiburdiante Judge of Dacca, dateil Jlay 
10 , 1913, raversing the decree of Ilira Lai Mookerjee, Miinslf of Jlundiigimj, 
il.itcd May 7, 1912. 

(U (1903) I. L II 35 Ctt'c 298. (3) (1905) I. I. H. 32 C.ilc 719. 

(2) (iOUO) H C. U*..\. 122 (4) (i9ji) f. f. 15.21 Al'. 2;. 

(5) (1909) 11C.U J.43. 
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accounts are <Icmnii(1e(] >>ut n failure to explain them ul<cn c.'illeil upon to 
do ao ^\ill amount to .1 icfiHid under Art 89 of the Limit.ntion Act. 

nuriinath Rai v. Krtahna A'nmnr Ralthi (l) relied on. , . 

Cfiaii I Raip V. Bmja (Jobhui (2), Ujiemlra Ktihore v. Ilanitara Debya (3) 
not followed. 

Second appeal by Madlnisiwlan Sen. the defend- 
ant. 

In September 1805, the defendant was appointed 
agent by tlie plaintiffs and other co-sharera for the. 
management of their esbite. As a security for the due 
performance of his duties as agent, the defendant and 
Ilia father executed a bond liypothecating certain 
immoveable properties in fuvourof peisons owning half 
the estate, including tlie plaiiitifla. Of those •Rndhikn, 
Gobind and Keshab owtied nn one-ciglitb sliaro each. 

Tlio plaintiff ItaUhul Chandra, on behalf of him- 
aelf and 'as guaixlian of lii.s infant biotbcr 13rojo 
Gopnl, bold a .similar oiu'-eighth share. In IDOO, 
lladhika died and his onc-cigluh share devolved upon 
the plaintiffs. In I‘J04 the agreement between the 
defendant and the pl.untdfs was varied, tlio defend- 
ant undertaking to collect icnts scpnr.itely for the 
plaintiffs and to render accounts annually to them 
with rcgaixl to the one-fouith share which they 
now had. The defendant was discharge<i from otlice 
in August 190S and the present .suit w.is instituted 
in IDll against the defciuiant el.iiiinng accounts fiom 
1901 to 1908. The clniin^\yas resisted on merits as 
well US on the giound of Iiiuitation. The original 
Court dismissed the c.ise, but tlio lower Appellate 
Court set aside the onler of <lisiuiss;tl atid passisl a 
pi'oliminary dcctx'e for accounts from 1901 to 1!K)S. 
From lids decision tlic defendants apj>eale<i to the 
High Court. 

0) (Ifi-C) I L. n. It C»K- 117. (») (1-72, 19 W U. H. 

(1) (19(K») J3 C. W. S. CW. 
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Babii Gunitda Charan Sen (witli him Bahu 
Hamesh Chandra fSTgnaiul Bahu Sarendra Nath Das 
Gupta), for the appellant, contended that Article 132 
of the Limitation Act which was a general section 
;governing suits for the enforcement cJf liens was not 
• applicable to this case as it was covered by the special 
provisions of Article 89. The test ought to be the 
nature of relief sought ior, and not the mode in wdiich 
relief was to be obtained, if and when granted : Ash'far 
Alt Khan v. Kharshed Ali Khan(X), Jogcsh Chandra 
V. Benode Lai (2). The agency so 'far as Radhika was 
concerned terminated with his death and hence the 
plaintiffs cannot enforce it so far as Radhika’s share, 
which devolved upon them, was concerned. Regard- • 
ing what period of limitation was applicable, Article 116 
and not Article 89 will apply as the accounts were 
agreed to be submitted from year to year ; Moti Lai v. 
Amin Chand (3), Easin v. Baroda KishorBlA). Even 
if it is held that Article 89 was applicable the first 
.alternative in the third column of the article will apply 
as there was demand made iu the plaintiffs’ letter of 
the 21tU April 1909, non-compliance of which during 
the continuance of the agency will amount to a 
refusal: Kart Narayan v. Administrator-General of _ 
Bengal (5). Upon the pleadings the plaintiffs were 
bound to surchaige and falsify as the accounts had 
been admittedly submitted to them ; Chand Kam v. 
Brojo Gobiiid (6;, UpendrajJCishore v. Ramtara (7). 

Dr.Sarat Chandra Basak (with him Bahu Bipin 
Chandra Bose), for the re.spondents, submitted tliat 
it was evidently a case of charge: Hafesuddin 
Afandal v. Jadu Nath Saha (8), Troylokya Nath 

(1) (1901) I. L. ». 24 All 27. (5) (Irt78) 3 C L H 446 

(2) (1909) 1 1 C. \V. N. 122, (G) (1872) 19 \V. It 14. 

(3) (190>) I C. L. J. 211. (7) (l'»09) 13 C. W.X. 6% 

(4) (1909) 11 C. L J. 43. (8)(1909 I. L. U 35 Calu. 298 
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Mandal v. Abinas Ch mlra Hay {Yt, Suren Kanla \ . 
Naivahali Sihdar {2). The old agency did not termi- 
nate with tlie death of the principal us section 209 of 
.the Indian Contract Act indicates that tlie duty of an 
agent does not end with the death of IIjc principal as 
he has to take reasonable steps for the production and 
preservation of interest entrusted to him. If, how- 
ever, it is lield that a new agency was created than 
Article 89 of the Limitation Act will apply: Shib 
Chandra Hai v. Chandra Narain (3), Jogendra Nath 
V. Debnath (4), Ashgar Alt Khan w Khurshed Ali 
Khan (5). But the period of limitation will be govern- 
ed by the second alternative in the third column of 
that Article : Jawahir Singh v. Lachnmn 'Das (G; and 
Nathnbhai v. (7); even if these be repeated 

demands: Chandra Madhab Darna v. Kobin Chandra 
Uarua (8). 


f9l5 

MADHCSUrAH 

Sen 

r. 

IUkiial 

CiUNEni 

lUs'RistK. 


Mookerjee and Roe JJ. This is an apiieal by 
the first defendant in a suit for accounts. Tlie facts 
material for the dcciston of the questions of law raised 
bcfme us may be briefly stated. On ti:c 5th Septem- 
ber 1895, the defendant was ajqioinfcd agent of tlie 
plaintiils and their co-shaiei-s for inanngcment of their 
estate. The defeiuhiut anti his father at the time 
hypothecated inimovealile projwrty as security for the 
line performance of the iltity of the first defendant as 
agent. Tiiis boiul was e.\cculed in favour of persons 
who were pioprictors of a half share of the entire pro- 
perty. One of tlic.se, Itadliika Mohan D.is, was interest- 
ed to tiie e.xteiU of one-eighth share; another, Rakhal 
Chandra D.is, for Idmself and as guanlian of his infant 


(I) (1914) ‘Jl C. L. J. 459. 

(J) (ll'l5i 21 C. L.J.4C1. 

I- li- 32 Cal.- 719 
(4)(I'>01)8C \V S' 113. 


(5)(190t)I. I- it 24 AIL 27. 
(C) (1905) ‘I C. W. N 745. 

(7) (1910) 12 1.. IL 95 

(K) I9I21 1. L n. tOCak U"t. 
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brother Brojo GopalDas, was interested to the extent 
of another oue-eighth share. Two other iiersons, 
Gobindlal D.isand Keshablal Das. were each interested 
to the extent of one-eighth share. The proprietors of 
the remaining one-half share were not parties to the 
transaction, but it has been alleged — and that statement 
has not been challenged, — that the defendant was also 
their agent for the purpose of collection of rent. This 
arrangement continued in force till the lf)th August 
1901. when its terms were varied in the manner follow- 
ing, viz., the defendant undertook to collect the rent of 
oue-fonrth share separately and to submit separate 
collection papers in i*esi)ect, of that share year after 
year. In the interval, Radhika Mohan Das, had died 
in the year 1900 and his interest in the property hud 
vested in • Rakhal Cliandra’ Das and Brojo Gopiil Das ; , 
but tliere was no new contract in writing between 
these persons and the defendant, altLough the latter 
continued to act as their agent .ns previously. The 
defendant was discharged from bis office on the 7tli 
August 1908. This suit for account was commenced 
against him on the 7tli August 1911 by the plaint- 
iffs who are representatives of the one-fourth share- 
holder other than Gobiiid Lai Das and Kesab Lai 
Das. These latter have not joined as co-plaintiffs 
and liave consequently been joined as pro formd' 
defendants. Tlie plaintiffs claim accounts for the 
period from the 14tli April 1901 to the 7th August 
1908. The claim is i-esisted by the defendant on the 
merits as also on tho ground of limitation ; he urges 
that he lias roiidered accounts and is under no farther 
obligation to the piniiiturs, and.further contends that, 
if tilts plea is not established, tho claim is barred by 
limitation. Tho Court of first instance decided in 
favour of the defendant and dismissed the suit. 
Upon appeal, tho Suhonlinatc Judge has sot aside that 
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decision and has made a prelimhinry decree for 
accounts from the 14th April 1901 up to tlic 7th August 
1908. On tho present appeal, it has been urged on 
behalf of the defendant that the cntii-e claim is barred 
by limitation. In our o))inion, tliis contention cannot 
possibly prevail. 

The defendant and his father hypothecated im- 
moveable property asseenritj’ for the due discliarge 
of tlie dut}’ of tho defendant jis agent of the plaintifls 
and their co*sharers. The plaintiff.s seek to realize 
from the defendant whatever sum may be found due 
to them on adjustment of accounts, by sale of the 
immoveable properties liypotliec.ated. The suit is 
coiisoquontly one to enforce a charge on immoveable 
property within tlio meaning of article 132 of the 
Indian Limitation Act. Tliijr vi«>\v is supported by 
the decisions in Ha/esmUhn Mandat v. Judit Xath 
Shaha (1), Trailakhiji iVaf/t Mandat v. Abinash 
Chandra liaij (2), Snres Kanta Banerjee v. Xawnh 
Ali Sihdar (3h VetiUatachalian v. Narayana (I). 
It has been pressed upon tis, however, on behalf of the 
appellant that a contrary view l.s hupporled by the 
case of Jogesh Chandra v. Benode ImI ftay (5). But, 
as V’as pointed out in Trailakhya Xath iMandal v. 
Abiiiash Chaiub’a Bay ('2), the case of Hafezaddin 
Mandat v, Jadu Xath Shaha (I> was not hn)ught t«> 
the notice <»f the Divi.sioii Bench that decided the 
ease of Jogesh Chandra x. Benode Lai liayi'i); for 
this reason that decision w:is not followed either in 
Trailakhya v. Abinash (2), or in Sares Kanta v. 
Xau'ab Ali Sikdat\i3). In tlie-e circumstance^, wo 
adopt tho view taken in Ilafezuddin Maiuhtt v. Jadu 
Xath Saha (1) and hold that the claim of the plaintiffs 

(l)(tO)S) I. I- i: 35C*Io.‘J9a. (3)11915)2! C. L. J. 

C. I. J 4^9. (I)(19I4 Ss^i! L J 14n 
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^ y 

_ in so far as they are in a position to enforce a lien 
Madhusudain 0*1^ immoveable j^roperty is not barred by limitation. 
. 'I'his brings ns to the question, whether the plaintiffs, 

Eakhal ai'o entitled to enforce a lien, on immoveable property 
iSlTBrJiK i’espect of their entire cUiim. 

On behalf of the appellant, it has been contended 
that when Radliika Mohan Das tlied in 1900, the 
agency of the defendant under him terminated. In 
support of this view, reliance has been placed upon 
section 201 of tlie Indian Contract Act, which provides 
tiiat an. agency is terminated by the death of either 
the principal or the agent. On behalf of the plaintiffs 
respondents, it has been argned iliat a contrary view 
may be supported by reference to the terms of sec- 
tion 209 which defines tlio duty of the agent on 
termination of the agency by the death of the princi- 
pal. In our oidnion, there Is no fotindation for this 
contention. Section 209 is in these terms s When an 
agency is terminated by the principal dying or becom- 
ing ot unsound mind, the agent is bound to take, on 
behalf of the repi'esentatives of his late principal, all 
reasonable steps for the production and preservation of 
the interest entrusted to him. This provision does not 
indicate that the agent conUniies to be tlie agent as he 
was before the death of the ijrincfpal. If he continue.^i 
to be the agent, no such provision as is embodied in 
section 209 is needed. On the other hand, if we con- 
trast the provisions of section 259, which defines the 
effect of the death of any partner on a partnership, 
itbecomes plain tlmt nndei' section 209 an agency is 
' terminated by tlie death of the principal or the agent. 

Clause (fO) of section 253 lay.s down that, in tlio 
• absence of any contract to the contrary, partnershix>s, 
whether entered into for a fixed term or not, arc dis- 
solved by the death of any partner. In section 209 we 
miss the expression'^* in the absence ot any contract to 
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the contrary ” which finds a place in section 253. >|Ve 
hold accoi-din^ly that the agincy pt the defeiulant was 
terrniiiatcd. ill 1900 witlii-cgaitltotUesluireof Kadhika 
Mohan Das, and that thereafter a new agency was 
created by implication in respect of the share as be- 
tween the defendant and the representatives of the 
deceased: Mahcndra Nath v. Jadu Nath (1). In 
respect of the account of this share, consequently, the 
plaintiffs are not entitled to enforce a lien on move- 
able propertj’ under the terms of the original contract 
of the 5th September 1895. Bepitri Lai w. Bara 
Kumar (2), Suresh Kanta v. Natvah AH {8). 

Tlie question next arises, what period of limitation 
Is applicable with tepud to this x>ortion of the claim of 
the plaintiffs. On behalf of the appellant it has been 
contonded that Article 115 applies and that as on the 
19th August 1901 the i)arties agroeil that accounts 
would bo submitted from year to year, there was a 
breach of obligation of the defendant at the entl of 
each your, so that under Aitlclc U5,lhiR portion of the 
claim Is barred by limitation. In support of rids view, 
reference has been made to the ilecision.s jii Mali Lai 
V. Amin Chand(-i), Easin v. Darada Knshna Acharjec 
{b)Jo(jesh Chandra v. tietiOfle TaiI (6;, and Jhnpajh(ni~ 
ncsssa Bibi v. Bama Sandari (7). TI>o first three of 
the cases mentijmed, no doubt, lend some snj>pnrt to 
the contention of the aiqtellant. Hnt it must be 
observed tlmt, as pointed out in JltaiKiJltannes’ia ISibi 
V. Bama Sttndari (7). tlien* is a strong currmit of 
authority in tlie contniry direction. The eases of 
Jogendra Nath Boy v. Dfh Nath Chaftrrjer (S). 


I. J 107 

(i)(l9l2)’-*1 C. 1_ 
C'idSlMil c. I.. J. 4C-.*. 

I C I. J.211. 


(5)(IP09)nc I..J 43 
(C) 14 C. W S 122- 

(7)(I912) IC C W N !0I2 . 
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^^hih Chandra Chandra Nath MiUch'erJce (1), 

Ilafe,ziuldin Mnndal v. Jadii Nath Saha (2), and 
Chandra Bfinsan Barua y\. Nahin Chandra (3) 
show tliiirArticlfc 89 is applicable to case.s of this 
descrijition. It is worthy of note that in the cases- 
of Fasin Sarkitr v. Bxrada Nishore Acharjee (i), 
and Jofjesh Chandra v. Benode Lai Bay (5), attention 
of the Court was not invited to the decision of Shib 
Giiandra v. Chandra Nath fll. where it Jiad been 
pointed out, on a review of the earlier authorities 
includiiifr the decision of the Judicial Oominittee in 
Aaghar Ali Khan v. fChiirshed Ali Khan (6), tliat 
Article 89 is applicable to a suit for accounts by a prin- 
cipal against his agent. We may observe parentheti- 
cally that the appellant lias argued that the case before 
the Judicial Committee was not in reality a suit by a 
principal against his agent. We are unable to give 
effect to this contention. The suit was brought by 
the then plaintiff for money in the hands of the 
defendant, who bad consequently to account for the 
sum whicli he had taken and spent j and the Judicial 
Committee held that the .suit was one for accounts 
governed by Article 89 of the Indian Limitation Act. 
We hold accordingly that Article 89 is applicable in 
respect of this portion of tiie claim of the i^laintiffs. 

' We do not think it necessary to refer the question 
for the decision of a Full Bench of this Court, first, 
because the.point is j’eally concluded by the decision 
of the Judicial Committee in Asghar AH Khan v. 
Khurshcd Ali iC/ian (6) ; and, secondly, because the 
later decisions to the contmry did tiot take notice of 
the earlier decisions which are precisely In point. It 


(1) 0905)1. 1. n. 32 C«lc. 719. (4)<\9o9)U C. L. J.43. 

(2) (190^1)I.L n.35 UaIc.298. (6) (1909) U C. W. N. U2. 

(3) (1912)I. L. I{.40Ca1c. 108. (6)(19i)l)I, L. R. *>4 AH. 27. 
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is further worthj’ of note that Mr. Justice Coxe who 1915 
Toluctantl y followed the decision in Joyesh Ghamlra v. jiaihusuwn 
Benode Lai Bay (1) in Jhapajhaimessa Bihi v Bamn Sev 
Sii7ida}'i (2) Wits of opinion that the contrary view iukhai. 
taken in Shih Chandra v. Chandra Bath 'Miikerjee {.S) 
gave effect to the true intention of the I^egishitnre. 

“We now itroceed to c.xaminc the effect of the apj)!!- 
cation of Article 89 to tite ease hofore us. Tlmt aiti- 
cic provides that a .suit a jniiictpal against his 
agent for moveable property i*eceivcd by the latter and 
not accounted for may ])e instituted within thiec 
years from the date when the account is, dining the 
contlnuancj of the agency, demanded and refused, oj 
whore no sucli demand is made, when tlio agency 
terminates. On behalf of the lespondent it lias been 
strenuously urged tlmt the case is governed hy the 
second alternative, nainely. (hat time inns against the 
plalntiff-s from thed.itc wlica the agency tciminatoH. 

The I'cason for this contention Is obvious, hccaiisu if 
it prevails, tJie jilnintiirs would be miiiled to accounts 
for the entile poiiod clatmcsl ; for. ns w.is ])oimeil in 
Sares Kanta Uancrjrc v. BotraO Ali Si/edar (I), and 
the same view had been taken by the .Judicial Com- 
iniltco by imjilieation in Thuknr Jawahtrw iMchinan 
Da.s (o) and by the Jli>mb.iy Higb Coiiit in Bathuhai 
V. Oehi Das (Cii, U th<' mik has Ixsoi bM^ughf within 
three .veal's, the plaintiff is eiilUksl to accounts for 
{lie eiUiit* i)erio(l of the agency. The appcll.mt h.is 
fully appiecmtcd (he il.iiigm of this aigiiment, and. 
accorilingl.v eoiitemlisl siieiiiioiislv that the tuise falls 
within the first allcriiativc. iiaiiiel.v. th.ii here the 
account was ilcmandcd and refii«eil during the cem- 
timmnee of the agency To .siilisi.nitiate this conten- 

(U(ioi0)4ic w. .s IJJ (iKi:'i:>):ii ( i- J 

(-’Kll'ia) 01 C. W. N l >l.« W N Tl'-. 

(3)(1'.hv,) 1. I, i; J * ,i-ta 1. I. I'-l 
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1915 tion, reliance has been placed a letter \Ti'ltten 

Maduusui'a:» ^flmittedly by the plaintiffs to the defendant on the 
Ses 2lth Ax)i’il 190i). In this letter, it was stated that the 
Rakhal defendant had submitted jicconnt papew for 1311 «iiid 
Das^BasW 1312 but had not explained them, lie ^\'as accordingly 
called upon to appear before the plaintiffs and explain, 
as soon as possible, the accounts up to the end of 
the year 1312. The defendant admittedly 1ms not 
responded to this call. The question is, whether there 
has been a demand and refusal within the meaning of 
Article 89. Our attention has in this connection been 
invited to the case.s of tlari N'nrain Ghose v. The 
Administrator-General of Bengal (1), Basin Saricar 
V. iSarada KUhore Acharjee (2) and Chandra Mohan 
Bartia V. Nabin Chandra Baraa (3). The cases of 
Hari Narain Ghose v. The .Administrator-General 
o/ and Basin Sarkar v. Barada Kishore 
Acharjee (2) sliow that if there has been a demand 
foruccoiints and the agent has not responded to the 
call’, there is, by implication, a refusal within the 
meaning of Article 89. A different view appears 
to have been taken in Chandra Mohan Baraa v. 
Nabin Chandra Barua (3). In that case, there were 
apparently repeated demands by the principal with 
which the agent had failed to comply. The Court 
held that as the dejnantls were made wliilc the busi- 
ness was in existence, limitation would run from the 
termination of the business. The facts of the case 
do not appear, however, fully either from the judgment 
or from the report; but, if this was intended as a 
formulation of a general principle applicable to all 
cases, w’e are unable to accept it as well-founded on 
principle. In our opinion, if there ha.s been a 
demand, failure to resi>ond to the demand is refusal 

(l) (1878) 3 C. L. u. UG (2) (1009) U C. L. J. 43. 

(3) (19W) 1. L. R. 40 Calc. 108. 
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within llienieiinln^'of Article 89. There 111:13% however, 
be cases where oini.ssion to render accouiit.s inaN' not 
be a refusal within the meaning of Article 89. To take 
one illustration, if the principal demands an account 
and the ageni submits pajHirs, there is not iiecessar^W 
a refusal cn tile part of the agent to render accounts. 
But in the case before ns, after the papers had been 
submitted, there was a further demand upon the 
agent to e.\plain them* To this he failed to respond. 
In these circumstance.s, there was a refusal within the 
meaning of Article 89- Consoqiieiitl3% the claim for 
accouiit.s up to 1S12 in re.spect of the share of Radhika 
Mohan Das, is harrcsl 1»\' limitation. In respect of the 
accouuts for the remamiiig period, there is nothing 
to show that there was a demand and lefiixal ; conse- 
quentl}’ the claim for accounts from 1313 is governed 
b}’ the second alternative in the thiid column of 
Article 116 and is not barreil 1)3' limitation. 

Finall}', wc have to deal with the question of tlio 
mode In which accountH should lie rendeicd. Oji ho* 
half of tiie defendant, the position has lieen main* 
tained that as soon us the ilefendant as agent of the 
plaintilTs submitted his account pai>er.s. Ids dut3’ was 
discharged and that tiic plnintilTs are under an ohiiga* 
tion toexaniine tlieseiiapcrs without his assistance. In 
support of tins iiosition, reliance lias l>een placed upon 
olKservatioiis in Chamlram v. lirojo Gobiud Das (1' 
j^id Upendra Krisfma Hoy C/ion'dhury v. liamtaran 
Dcht/a{2). We are unable to agree in the view put 
forward on behalf of the appellant. The dnt3* of an 
agent when he is called upon to rcmler accounts to his 
principjil wase.xphdned bv" the .Tmlicial Committee in 
tlio cjiso of Ilarinath Hoy v. Krhhua A’linr/r' (3), 
It is well-soUlc<l that his ohlipition tow.inls Ids 

(i)(«fi7a) 19 \V. n 14. (2) 0909) ISC \V. .V CP<5 

(S)(I8?6)1. L It.l4C>l& 117. 
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])riuclpal,cloes not terminate nierelj by the submission 

JlARHusuDAN of account-papers, he is boiiiul to explain those papers, 
Sen - it* on accounts taken, it is found that he has in 

iukhal his hands money which belongs to his principal, he is 
das^BasXk *'*^^*' sTim. This principle has been re- 

cognised in a long series of cases; Siishee v. Siitsem 
(1), Alaiahmad v.- Bibee Nuseehan (2), Annnda 
Pershad v. Divarfcanatli{^), Bam Olninder v. Afanick 
GJunicUr (‘i'), Shib Chiinder v. Qhundcv Aarain (5), 
Bam Das v. Bhagwal Das (6). Bat the defendant 
here has not explained the jjapei-s, at any rate, the 
papers subsequent to 1310 and. consequently, he must 
vender accounts when they are taken by a Coih- 
mlsaioner. 

As regards the submission of the papers, it has been 
argued on behalf of the defendant that np to the time 
when collection was joint he bad submitted some of- 
the collection paper? to the pro /ormd defendants and 
other papers to tlie propiietors of the 8 annas share 
known as the GnhaBabus. Tlio Court of first instance 
found that the papers had been so submitted and in 
this view the defendant, is under no obligation to 
submit p.ipers again to the plaintiffs. It is plain in 
so far as the papers relating to the time during which 
the cpUection was joint ai'e concerned, that it is a 
matter between the landlords themselves and steps 
must be taken by the Court, at the instance of the 
plaintiffs, to compel the pro /ormd defendants and the 
Cuba Babns to produce the papers which were made 
over to tlieiu by the defendant. The powers of the 
Court in this icspect arc uiiiplc and have certainly not 
l)eon oxhiiusted ; every endeavour must bo made by the 
Court below to obtain the papers from those jjorsons. 

(1) (IS74)2> \v H.iyi. (iXlNXni L. 7 Calc. 428. 

(2) (tS75)24W U 70 (5)(!00.’i) 1. L. U. 32 C.Uc. 719. 

(.3) (1881) I. L. K CCalc.,7jl. . ff.) (lOu|) 1 All. L. J. 347. 
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But, Tvc desire to make it clear that the defendant can- 
not ho held responsible for the production of the 
papers, if they are not -iiroduced by the persons to 
whom they wore' submitted by him. 

There remains only one other point for considera- 
tion. On behalf of tiie defendant it lias been urged 
that the trial Court found expre.ssly in his favour that 
the papers up to 1310 had not only been submitted but 
explained. Upon tliis point, the Subordinate Judge 
has not come to an explicit finding. One fact, how- 
ever, is patent, namely, that the co-sharers of flic 
plaintiffs are satisfied with the accounts up to the end 
of 1310 5 they, at any rate, have not pnt forward a claim 
in respect of the accounts tor that period. In view 
of the special circumstances of this case, wo hold that 
in respect of the accounts up to the end of 1310, the 
plaintllTs must ostablisli that the accountM have not 
boon explained to them by the defendant. If they 
make this out to the satisfaction of the Court below, 
tlio defendant must explain the papers before the 
Commissioner. But in respect of tbo period subso- 
quent to 1310 tlio defendant is clc.irly uiidei an oblig.i- 
tion to produce such papoiN as have not altvady been 
produced and to explain all the p.-ipcrs to the satisfac- 
tion of the Court. 

The result is tliat this appeal is allowed in part 
and the decree of the Snbonliiiatc .fudge varietl in the 
manner following. The plaintiffs will have a decree 
for accounts against the ilefendnnt in respect of one- 
eighth share for the entire jicriod claimed in the suit, 
ami for the sum whicli may be found tiue on account 
of this siiare, they will bo allowetl to enforce their 
claim by sale of the immove.iblo projicrties liypotlu^- 
c,atLHl. In respect of the ono-ciglith sliarx* origin.ally 
vcstisl in Radhik.i Mohan IXas. the claim for ai-conntH 
is disuiiFS(.Hl up to the 13th April ItHKl (that is ttp to 
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tlid end of the year 1312). But the xilaintiHs are 
entitled to an account in respect of that share for the 
period commencing with the 14th Ainll 1906 (corre- 
sponding to the 1st Baisakh 1313) up to the date of the 
termination of the agency on the 7th August 1908. 
In respect of any sum which- may he found due to 
the plaintiffs with regard to this share, tlie iilain- 
tiffs will have a money decree against the defendant^ 
Steps will he taken by the Court below to compel 
the pro formd defendants and the jiroprietors of the 
one-fourth shar«' who are not parties to this suit, 
to iiroduco such papers as were placed in their hands 
by the defendant. The defendant will explain the 
accounts subsequent to 1310 and he will produce such 
papers as have not already been filed by him., lu 
respect of the accounts antecedent to 1310. the plain- 
tiffs must establish to the satisfaction of the Court that 
they have not been explained by the defendant ; and the 
defendant will he called upon to explain the accounts 
antecedent to 1310, only if tlie plaintiffs establish 
this. If the Court fails to secure the production of tlio 
papers made over to the co-sharers of the phuiitiffs, 
the accounts covered thereby will be taken, only if 
the plaintiffs are able to place other relevant materials 
before the Commissioner; if the plaintiffs fail to do so> 
the accounts covered thereby will not bo talcen. Each 
XXirty will pay his costs in this Court. The costs in 
the Court of first instance and before the Snhordinato 
Judge, as also the costs of the accounts now directed 
will abide the ultimate result of tlm suit. 


N. c. S. 


flpp/'Cil allowed in pari. 
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litfiiTt ilooktrjee atul N^whould JJ, 

SALIMULLAH 

V. 1915 

UAHENUDDl.* 

' A'a/e — CjcecuUnn rtf T(iit-d{crtt~l neumbraiiett—titnijal Tenancy A el (VIJJ 

of ISSi)^ ii ISS, 163 to 167 — Deereefor arreoTt if rent — bole under 

the lienyal Tenancy ylc^i effect (f—l‘uTeha»e by landlord. 

Where a tenure is eeld under the provtsioua of Uic Beiigot Tenancy Act 
in execution of a decree for arrears of rent, and the procedure prexcribeil in 
the Act liJi been observed, the rcantt therein de.cril'cd fodovii, n.iincly, the 
purchaser liecoroei ciitltlc<l to aatml all encuinbrancea other tliau regi«lcrcd 
and iiollfied encumbrances ; the coosequeticv of the sale docs not depend 
upon ^ho ainoiiiit of the bid offered by the niiccessful purcliascr , it is 
independent of tlie salue of the bid Section 155 of ti>e Act was enacted 
solely for the benent of the dccrevdiolder , if the bid is nut sunieicut to 
satisfy his dcCrc-e niid costs, U entitles Inm to base the projvTt) sold 
witli power to annul all encumbraoevs ; but it is not obligatory upon hint 
to adopt this cxtrciiio measure, and he is not m in-ril if he dicides nut t» 
pursue this sp«cial remedy. 

Ban'ithari A'upiir v Khetra I’al Smjh /foy(l)not followed. 

SkcoN'D Appeal (No. 2539 of 1912) Ly Nawub Sir 
S.iHtntillaii Balmdur atul others, the i>lainiilT>s. 

Tho plaititiirs were the superior Jantllonis of a m‘/u 
onat laliih, ami olil.tiiied a decree for tirrers of rent on 
Uu' 7lh April lyO'J apiiust the tuluksUvrs; ami on the 
oth Aujiusi 1909. they .ippliitl to exs*c«te the tk’et\*e hi 
ticcortlanco with the jirovisiotis of the Heiipal Tenancy 

^Apj-eal (fv'iii .\p|H I'alv IVeiw. No. 25S9 s'f 1912 apiiti»i i!>e ib-crr^ 
of llsmc'h Cliaiulfi S n. Sul'Ordinatc JuJ^ nf lUcirrpingr, Jj:r.t Jl1« 

“'I, 1012. rc\ern«n tl« deerv.* of Katsau ClAttira 5tai>-i( » t 

PalntVi.,!,. .Ut.-J FfU 2«. JU12. 

(1) (1911)1. L. l:. 3-«Cal-.l*2i 
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Act . The sale was’held under sub-section (7) of s. 164 
of the Act on 23rd September 1909 when the decree- 
holders themselves purchased the tenure, but, althou^'h 
symbolical delivery was made to them, they could not 
obtain actual possession of the tenure owing to tlie 
resistance of the defendants, who set up under tenures 
in the property sold. The plaintiffs, thereupon, took 
proceedings under s. 167 of the Act, and the requisite 
notices for the animlment of the alleged encumbrances 
were duly served. 

On the 18th Ax)ril 1911, the plaintiffs commenced 
this action in ejectment against the defendants. The 
Court of first instance decreed the suit, but this deci- 
sion upon appeal was reversed^by the lower Appelhito 
Court on the ground that althongh^the sale was held 
under the Bengal Tenancy Act, it operated only as 
a sale under the provisions of the Code of Civil Pro- 
cedure, and the decree-holders had therefore accjuired 
nothing beyond the right, title and interest of the 
judgment-debtors. 

This decision was based on the ground that as the 
sum realised on the sale was not sufficient to liquidate 
the amount of decree and costs, the sale could not be 
deemed to have been held under s. 164 of the Bengal 
Tenancy Act, but under 'the provisions of the Civil 
Procedure Code. In support of his view, tiio Subordi- 
nate Judge referred to the case of Banhih'iri Kapur v. 
Khetra Pal Roy Choiidliury {!). 

Against this decision the plaintiffs appealed to the 
High Court. 

Bahu Surcnilra Nath Gaha, for the appellants. 

Babu Gunaila Chai'an Sen, for the respondents. 

Mookerjee and Nbwdould JJ. This is an appeal 
by the plaintiffs ill a suit for declaration of title to 

(1) {1911) I. L. lUasCalc. 923. 
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land and for recovery of iwase'^aion thereof. The I9i6 
plaintiffs arc the superior landlords of a niin osat Saumiluh 
talujf. The taliikdars defanlted to pay font, witli the v. 
result .that they wore sued and a rent decree was '' 

obtained against them on the 7th April 1909. On tlic 
5th August 1909, the phiintifta applied to execute the 
decree iu accoixhiuce with the provisions of the 
Bengal Tenancy Act; five days later, an order was 
made for tlio sifiiultaneous issue of the writ of attach- 
ment and the sale proclamation under sub-section (1) 
of section 163. Tlic sale was hold iiiulcr sub-section (/) 
of section 161 on thc23td September, when the decree- 
holders themselves purchased the defaulting tenure. 

The sale wws confirmed in due course and symbolical 
delivery was made to tlic purchasers. They could not, 
however, obtain actual possession of the land, as they 
wore resisted by the dofeiulants who sot up under- 
tenures iu the property sold. The jdaintiffs, there- 
upon, took proceedings uii lvr section 167 of the Bengal 
Teumey Act and the reiuisito notice? for the annul- 
ment of the alleged encumbrances were duly served. 

On the hSth April 1911. the plaintiirs commenced 
this action to eject iho defendants. The Court of 
first in‘»tancc found that the slocree was for arrears of 
rent, that it had been executed iu acconlaticc with the 
provisions of the Bengal Tenancy Act. that at the s-alo 
held under sub-section (/) of scotnni 161, t!ic pur- 
chasers had acquired tlie tannre with power to unnni 
the encumbrances ihcietm. «*tlicr than rvgistortsl ami 
notified encnmlinincos. and that ^teps luul been taken in 
conformity with section ICi to annul the encumbrances 
set up by the defendants. In this view, the Court 
decrccil the suit. Ui>ou ap|K'al. the Subordinate Judge 
has rcvcrsc<l that decision on the proaml that the sale^ 

Ihonglv held under t\»c Bengal Tenancy Act, o{>erated 
only as a s^do under l!ie proviviotis of the Co-le of Civil 
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Procedure, and that the decree-holders auction-pur- 
chasers had acquired nothing beyond the right, title 
and interest of tlieir judgment-debtors. This decision 
is based on the ground that as the sum realised at the. 
sale, was not sUllicient to liquidate the amount of the 
decree and costs, the sale must be dceinecl to have 
been held, not under sub-section (1) of section 164, 
but under the provisions of the Code of Civil Pro- 
cedure. The Suboi-dinate Judge, in ^his view, has 
dismissed the suit. On the present appeal, it. bas been 
argued on bcbalf of the phiintills that the view taken 
by the Subordinate Judge as to the effect of the sale 
field on the 2Swl' September 1909, is erroneous and 
that the imrehasers at that sale acquir,?d the default- 
ing tenure with power to annul all encumbrances 
other than registered and notified onoumbraiicos. 
This view has been controverted by the respondents, 
on the authority of the decision in Banhihari Kupiir 
V. Khctrapal Shif/li Boy (1). It has been, indeed, 
broadly argued on their behalf that a sale in execution 
of a decree for arreai*s of rent operates as a .sale 
under sub-section (i) of section 164, only if the sum 
^realised at the sale is sufficient to liquidate the nraount 
of ihc decree and costs. We feci no doubt that this 
contention is erroneous and is not supported by the 
provisions of tho Bengal Tenancy Act. 

Section 159 formulates the fundamental princijilc 
that where a tenure or holding is sold in execution 
of a decree for arrears due in respect thereof, the 
purchaser shall take subject to tho interests defined 
as protected intei-ests, but with power to aimnl 
the intcicsts defined as encumbrances. Section 163 
lUovidcH that when the decree-holder makes tho 
application for execution mentioned in section 162, 
the Court, if ‘ it admits the application and ordom 
(I) (1911) 1, L. 11. aa Gulc. 9>3. 
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eicePtition ol the OtcrtM* »•> ajijilietl inr. 

slmnluiuenu^lv the (irQer of attJiclmieut ilhH Tlie jj^T^^n-TT »tt 
T irochnimtuiii retjnired by rnk‘->f»G anilTd of Orclor XX3 
of the Civil rr(K*ediiri* CJoOe. Sub— >ectiou ( 2 \ of R{*etifiii 
in!J liiyt^ (lovn tliiit lb** ^miulamatidii <<hull nTHinunc'f 
tlmt the tennji- or lioldm" ^ill lirKt !»e ti]) iri 
aac’tjiiii. -^^bjl‘c» in tlip Tc;"‘mten*tl uiid uotifiecl eiitmm- 
brancfc^. and ivill b* *;ubj?ct to iliost* ciicum- 

brauees. jTilii*-«nm bid 1 *^ •^^Iiicieux to litjuidatL' tbc 
amoaul of lli" decree and ciHriK. and that, otliervke, 
it will, if tin- decree-brilder -ko desires. l>e Hiild on a 
dal*- «»f wliieii due notice will be i:iven. 
wiiL jmwft tf. uuiiul all encumbrances. Stilwctinn 
1{>1 junvido-. tlmt wben a tenure bap 
been advoru-^ed for il** under eection JG.1. It Kball lie 
31 UI uj) to uuctinu. «al>jecT ti> rciristered uiiQ iiotibecl 
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Procedure, and that the decree-holders anctlon-pur- 
chasers had acquired nothing beyond the right, title 
and interest of their jadgnient-debtors. This decision 
is based on the ground that as the sum I'eaUsed at the 
sale, was not sullicient to liquidate the amount of the 
decree and coats, the sale must be deemed to have 
boon held, not under snb-seetjon (/) of section IGI; 
but under the provisions of the Code of Civil Pro- 
cedure. The Subordinate Judge, in ^hia vdew, has 
dismissed the suit. On the present appeal, it has been 
argued on behalf of the plaintiffs that the view taken 
by the Subordinate Judge as to the effect of the sale 
held on the 23id' September 190D, is erroneous and 
that the purchasers at that sale acqnirc'd the default- 
ing tenure with power to annul nil encumbrances 
other than registered and notified encumbrances. 
This view has been controverted by the respondents, 
on tlio authority of the decisioji in Ba7ilihari Kupur 
V. Khcti'apal Sinr/h Boy (1). It has been, indeed, 
broadly argued on their behalf that a sale in execution 
of a decree for arrcai*s of rout operates as a sale 
under sub-section (/) of .section 1G4, only if the sum 
vealised at the sale is siifllcient to liquidate the amount 
of ihc decree and cost.s. Wo feel no doubt that this 
contention is cri'oiicous and is not supported bj- the 
piovisions of the Bengal Tenancy Act. 

Section l.’i? formulates the fundamental jJrincipIo 
that where a tenui'o or holding is sold in execution 
of a doci'co for arrears due in respect tlioreof, the 
jinrclmscr Hhnll take subject to the interests definrd 
as pretccicd jjiterrsts, hut witii 2 ^ 0 'rcr to annul 
the intoieslH defined as oncumbrances. Section IGG 
piovidcs that when ll»e docrco-holdor makes the 
applic.dion for cxcciiUoti monlloned in section 102, 
tlto Court, If it admits the application and ordora 
(IJ (1911) 1. «. .tSCalc. 923. 
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execution of the doci-ee as applied foi*, shall issue 
simult.ineously the owlei* of attachment and the 
proclamation required h\' nile.s 66 and 70 of Order XXI 
of the Ci\'il Pi-ocedui'e Co<le. Sub-.section (2) of section 
163 laj’s down tliat the proclamation shall announce 
that the tenuie or holding will fii-st be put up to 
auction, subject to the reglsteied and notified encum- 
brances, and will be sold siil>ject to those encum- 
brances, if the sum bid is siillicieiit to liquidate the 
amount of the decree and costs, and that, otherwise, 
it will, if the decrce-lioldor so desires, be sold on a 
subsequent date of which due notice will be given, 
with power to annul all enciimbmnces. Subsection 
(7) of^ section 161 provides that when a tenure has 
been ndvortisod for sdc under .section 16.^, it shall be 
put up to auction, subject to registered and notified 
eiicumbinuces; and if the bidding reaches a stun 
siifllcient to liquidate the amouiit of the decree and 
costs including the costs of sale, the tenure sliall be 
sold subject to such cncumbuuicos. Tlio respond- 
ents argue that if tltc bid docs not roach a sum 
sufilcient to liquidate the atnoiint of the decree and 
costs, the sale, if couclmlod, opomtes only as a .safe 
under the provisions of the Co<lo of Civil Procedmo, 
with the consequence that the j)urchaser acquires 
merely the right, title and interest of the judgment- 
debtor. We arc cle.irly of opinion that this conten- 
tion is not wellfoimded. If we were to accept the 
contention of the respondents, we would have to read 
into sub-section (/) woids which are not to be found 
there. The intention of the Legislature, as can lie 
gathered from sections 163, 161 and 165, is to entitle 
the docreo-hoUler, if he so desires, to proceed under 
section 165 in the event of the sale on the first notifi- 
cation not re.'ilising a sam siifUcicnt to liqniOute the 
amount of the decree ami costs It is not oblig.itorj' 
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1915 upon litin, however, in this contingency, to avail him- 
self of the provisions of section 165 ; he may uever- 
RAHEs’cryDi content with tlie sale undersection 161 ; and 

' * ' if the sale is held under that section, the resnlt de- 
scribed therein follows, namely, the i>urchiiser becomes 
entitled to annul all encumbrances other than regis- 
tered and notified encinubivinces, provided he follows 
the procedure prescribed In section 167. The conse- 
quence of the sale does not depend upon the amount 
of the bid offered by the successful purchaser jit is 
independent of the value of the bid. It is obvious 
that section 165 was enacted solely for the benefit of 
the decree-holder ,♦ if the bid is not snQlciont to satisfy 
his decree and costs, it entitles him to have the pro- 
perty sold, with power to annul all encumbrances ; bnt 
it is not obbgatory on him to adopt this extreme 
measure, and he is not in peril if he decidesnotto 
pursue this special remedy. 

We have been ]»ressed, however, to adopt the con- 
trary view On the strength of some observations in the 
case of BanOihari Kafiur v. Khetrapal Suig Roy ( 1 ) 
which support the contention of tho respontionts. 
With all respect for tlio learned Judges vlio decided 
that case, wu are nnnble to accept their view ns a 
correct exposition of the law on tlio subject. But 
we tfo not think it necc.ssary to refer the matter 
for decision to a Full Boncli, because the observations 
inontioncd were not necessary for tho purpose of the 
decision of that case. It further appears tliat in that 
case tho sate certificate stated tliat the purchaser had 
acquired iiioroly tho right, title and interest of the 
judgment-debtor, while in iho case before us, tho sale 
certificate sliov\'s on tho face of it, that tho purchaser 
acqiiiied the defaultiiig teimro itself which had boon 
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brought to sale. In our opinion, the view taken by 
the Suboi'diiiate Judge cannot possibly be supported. 

The re.sult is that this appeal is allowed, the decree 
of the Subordinate Judge set aside and that of tlie 
Court of first instance restored. This order will carry 
costs both here and in the Court of appeal below, 
vv. M. c. Appeal allotifed. 


APPELLATE CIVIL. 

Before \fooierjee aiul lloe JJ. 

hauii^ath ciiowdhury 

V. 

HARADAS ACHARJYA CHOWDHURY.- 

Depoeit in Court — l/on<y puid under eompuUion of Caw —Want of hona 
Jidet— ‘Action for rseovery of monetf—Citil Proetdure Code {Act V of 
1QOS),0. XXl^r, 40 el (0—/ltiaehment of dell due to a rtranger on 
the allegation that the garnitkee'e ereditor teas lenamidar rf the 
judgment’dehtor'—Depoiil by garnishee, conditional, on enguirg-^Wilh- 
drairal of the moueti from Court hg the attaching ereditor teithout 
notice to the gariiishee-^Court's power of injairg. 

Where debt duo to u 8tr.n»ger was attached on the ollc^tlon that he 
waa benamidar of tbe judginint d.'btor or»d the attaching creditor withdrew 
the money by leave of tbe Court without notice to the garnishee, iu a Buit 
by the latter for tlie recovery of the monej dei*o»itc<I, it l>cing found that 
there was no benami transaction as alleged : 

27eW, that the rule that money iwid under compulsion of a legal procesa 
was irrcwrfetablo can only Ik pleaded wlwre the partj wbo has got tbe 
bcuc&t of his opponent's payment*, act* lomi file. 

Harriott v. Hampton II) liiftingaivlied. 

H'ard <f Co. v. Jl'alli# (3) followed. 

• Appeal from Appellate Decree. No. 3656 of l9ld, again*t the 
decree of Annoda Kumar Sen, Sulordinate Judge of Myinein'iiigh, date-l 
Aug. 11, l9lS, confirming the decree of Lutfar Italiaman Man«if of 
Mymensingh, dated July 17, 1912. 

(1) (1797) 7 T. ll. 2C9. (2) [1900] I Q »• C75 
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, ClaiHe (J) r. 46 of 0. XXI of tlie Civil Procedure Code does not con- 
template of cases Mlierc tlie deposit was purely conditional on eiirnury 
liojiig; I'cld as to iudgment-debturs' rigljts and a withdrawal the attacli- 
ing creditor of the iiioiicy ao conditionally* deposited, xvithout notice to 
the gorniahee, even though tiioclc with the leave of tlic Court, is a grave 
abuse of judicial process. 

It is true that 0. XLVJ docs not expressly contemplate of an enquiry as 
IS enjoined in 0 V., rule -IS of the Rules of tlie Siiproinc Cmirt in England, 
hut the Court has inherent power to enquire. 

Second Appeal by Hariimtli Ohowtlbnrj’, tbo 
tlefendjuifc. 

Tlie defendant, Harinatb Oliowdbur}’^, sued one 
JBenoyeband Kotary for money due and /?ot an 
ex parte decree. He attached a debt due on a band- 
note by the plaintiff to Rni Manilal Nabar Balinclnr 
on the allegation tliat tbe latter was benaniirtar of. 
Beiioy. Tbo pbiintiffs deposited tbo money in Court 
blit an order was passed by tbe Court to tbe effect 
that money was not to be paid out to tbe defendant 
until tbo question of beimmi bad been deckled. Sub* 
seqnently U<ii Manilal brought a suit on tbe hand-note 
again.sl the plaintiff and obtained n decree, it being 
found that Rat Manilnl was not Bonoy’s bonnmidar. 
The defendant bad in tbe meantime withdrawn tbo 
money deposited in Court by the plaintiff without 
notice to him tUongb with tbo leave of tJio Court' 
and before any enquiry as to tbo bonami bad boon 
gone into. The plaintiff tbercnimn sued for. the 
iccovcry of the money which bo bad deposited and 
wliUdi' Imd been witlidrawn by the dofondan’ts: 
Both tbo lower Courts found in favour of tbc idaintiff. 
IIciicc this Hccoml appeal by the defendant. 

iJ/r, ^1. D. Gnha (with him Uahu Bircndra Kumar 
I)e and Bahn Akldl Bandhu Guha), for tbo apjiollant.s, 
conlcndisl. that money paid into Court under coni- 
jiulsion of a legal process was irrecoverable [Marriott 
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V. Hampton (1)] even if lie paid under a mistake of 
fact or obtained a fraudiiicnt judgment unless sucli a 
judgment was set aside : De Medina v. Grove (2). The 
plaintill has no cause of action as 0. XXI, r. 4G, 
cl. (5) of the Civil Procedui-o Code gives a valid dis- 
charge of his debt. At most, Rai Manilal can bring 
an action in tort ‘for fr.iudulent misrepresentation 
against the defendant. Money paid into Court was 
not plaintiff’s but his creditor’s inonej*. By sufTering 
a judgment to lie passed, the plaintiff cannot create a 
light in himself. Sections GO to 72 of the Indian Con- 
tract Act liave no application to the facts of this ca'^e. 

Bahu Jyoti Prasad Sarbadhikari and Bobu Pro- 
hash Chandra Majnmdars for the respondents, were 
not called upon. 

Mookerjee and Rob JJ. The problem which 
requires solution in tliis appeal may bo conciselj' 
stated. On tlio 30tli June, 1900, A sued B for recovery 
of money. On tlio same day A obtaincil an order for 
attachment before judgment under rule 5 of Oixlor 
XXXVIII of the Code of Civil Procedure. The 
property attaclicd was a debt duo ostensibly from 
C to D ; but tlie debt was attached on tlie allegation 
tliat BTind not D was tlic iierson beneficially interest* 
ed in it. The result was that a inohibitory older was 
issued upon Con the 1.3th August, 1909. A obtainctl an 
ex jxtrte decree in his suit against B C was tlion 
called upon to pay into Court the money due from 
him ostensibly to D. On the 8th October, C applied 
to the Court and intimatoil that he was willing to 
bring tlie money into Court, provided he was absolved 
from liability to pay a second time to D. and j)rovhled 
also that interest ceased to run upon his debt from 
that date. I’lic Court, thereupon, ordered tluit the 
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money, if dcpositeil, would bo retained in Court till 
the adjudication of the question, whethei* B or D was 
beneficially interested therein. On tiie faith of this 
order, the money was brought into Court ou the 13th 
December 1909. Thereafter, without notice to C or D, 
the Conn, on the application of A, paid out the money 
to liim, D, who had no intimation of these proceed- 
ings, subsequently sued 0 and recovered judgment 
against bira on the debt. G now sues A to recover 
the money, which ho bad deposited in Court and 
which, without notice to liim or to his creditor Di 
had been withdi-awn by A. The Courts below have 
decicc,d the claim and A has appealed to this Court. 
The substantial question in controversy ou the merits 
in this litigation, con.soqucntly, plainly is, whether B 
or D was bencQcially interested in the debt. The 
Courts below have concurrently answered this against 
A, and have found that' B had no interest in t(io 
money, in other words, that not B bnt D wtus ^lio 
real creditor of C. This is a finding of fact which 
cannot be successfully challenged in second iipjjcaij 
indeed, no attempt has been made to a'?.sail it before 
us; but the question has been mooted, has (p any 
can.se of action against A? On behalf of A, it has 
l)een argued that there is no cause of action, Jlvat, 
because tlie money was recovered under coinpnlsiou 
of le'gnl process, and cannot uccordiugly he recovered 
by any form of suit; and, secondh/, because by virtue 
of Order XXI, rule *10* of the Code of Civil Pi'bccdure, 
ibo money, as soon as deposited, ceased to be the 
money of the j)lainllfr, and, that, eonsequontly, Ijo is 
not entitled to recover U back. In our opinion, thoro 
is no foundation foroitlicrof these contentions. 

As ivgards *the first ground, it is clear that the 
principle of the rule in Atnrriott v. IlnmploniX), 

(1) (1797)JT. 1L269; 2 Sin L. C., 10th Kd, 420. 
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•wLich has been the biUv.'ark of the nrRumeiit for the 
appellant, i.s of no real a*rsiRtniice to Ijis cause, TJio 
principle is that where money has been paid by tJje 
plaintiff to the defendant under compulsion of legal 
process, which n afterwards discovered not to have 
been dne, the plaintiff cannot recover it back in an 
action lor money had and received. The foundation 
of this doctrine was thus stated by Lord Kenyon ; 
‘^Aftcr 0 recovery by process of law% there must be 
an end of litigation ; otherwise there vvonld be no 
aecurity' for any person.” To the same effect is the 
observation of Grose J ; *' fs would tend to cnconiogc 
the greatest negligence, if wc were to open a door to 
parties to try tboir c.iasos again, because they were 
not projiorly prepared the first time with thoir evi- 
dciico” Lawrence J. a<ldcd that if the case aliudccl 
to, that is, the decision of Loixi Mansfield in Moses 
V. Macfcrlnan (1), bo taw, it would go the length 
of o.stablishing this, that every species of evidence 
whicli was omitted by accident to be brought forward 
at the trial, might still be of avuiHu a new action to 
overrule the former jndgment, which is too preposter- 
ous to bo stated. The principle was again form ulatcd 
by Patteson J. in Cadaval v. CoIIim (2) ; '* Money paiil 
under compulsion of law cannot be recovered back 
as money had and received. And, further, where there 
is bond Jldes, and money is paid with full knowledge 
of tiio facts, though there be no debt, Btill it cannot 
bo recovered back.” We refer to this Ft.ateracnt in 
order to emphasize the {piulificatlon to the peiicral 
rale formulated in the following tonus by Kennedy J. 
in H ard Co. V, TFaffus (3) : “There must be bond 
Jides on the part of the party who has got the bcnefil 
of hia opponotdV payment in order io bring the 
tl ) (KSf) 2 n«fr 1002 t2) (1856) I A. & f- MC. 
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principle laid down in tlmi case {ISlai'riott v. Hampton 
(1)] into 'force; if the person enforcing a payment 
under legal process has therein taken an unfair advan- 
tage or acted uncoiisclentioiisly, knowing tliat lie had 
no right to the money, the principle laid down in 
Marriott v. Hampton (1) maj’ not prevent the defend- 
ant from recovering the money back.’’ 

Let ns examine the application of this principle to 
the circumstances of the present case. Here money 
was deposited by the plaintiff 0 on the faith of an 
order which stated explicitly that the money would 
be retained in Court, pending the determination of the 
(luestion, whctlier the money belonged to 13, the then 
judgment debtor of A, or to D the alleged creditor of 
the depositor 0. That enquiry was never made; but 
the Court, without notice to the depositor and liis 
alleged CL’oditor, paid out the money to the present 
defendant, on lus application, so tliat neither 0 nor D 
was allowed an opportunity to defend his rights. SVe 
need not liold that this conduct of A was in any way 
designedly fraudulent, but this much is plain that 
he was able to appropriate the inoiie}' by wliat consti- 
tuted a grave abuse of the process of the Court. _ The 
principle of the decision in Marriott v. Hampton (1) 
lias no aijplication to these circumstances. 

As regards tlie second ground, it is contended that 
under Order XXI, rule 46, the money, as soon as it was, 
deposited, ceased to be the money of the depositor. 
Clause of rule 46 is iu those terms; A debtor pro- 
iiibitcd miller clause (i) of sub-rule (f) may pay the 
amount of Ids debt into Court and such payment shall 
discliargc liim as ellectiially ns payment to the party 
entitled to receive the same. This clearly contem-- 
plates a case vvlicro there is no dispute that if the suit 
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results iij u decree against the defendant, or if there 
is a pre-existing judgment against him, the money is 
recoverable tlierennder from the depo.sitor. In the 
present case, the deposit was clearly conditional. The 
order of the Court makes it plain be3'ond all contro- 
versy that the deposit was made pending the adjudi- 
cation of the question, whether Bor D was beneficially 
iritercsted in the monej’. But it has been contended 
on behalf of the appellant that tins onler was iricgu- 
lar, as the Code neither contemplates an enquiry', nor 
provides for the issue of notices upon i)arties affected 
bj’ its order. This argument overlooks the element- 
ary principle that no judicial order can he made to 
the detriment of a iierson till he has been affoixled 
ample opportunity to defend las rights. Ourattentlon 
has bCQii drawn in this connection to rule 5 of Order 
XLV of the rules of the Supi*cme Court in England. 
cAn examination of that rule shows that there is no 
foundation whatever for the contention of the appel- 
lant. There the rules cxprxjaslj' provide for an cnquiiy 
in the events which have Imppciictl here. Rule 5 is 
in these tonns: “ 'SVlienovcr in aii\* proceedings to 
obtain an attachment of debts, it is suggested bj* llie 
garnishee that the debt sought to be utiached belongs 
to .sonic thiid i)orson or that niij' thinl person lias a 
lien or charge upon it, the Court may oaler sucli tliiid 
person to appear and slate the natuiv and parlicnlarK 
of hi.s chum upon sucli debt.” Rule € tlien provides 
that after the allegidion of 11113’ thinl poi-son nndersucli 
onleras in Rule 5 mentioned and if an3’ other iieivoii 
who 1)3* the same or 0113* subsequent onler ma\' be 
onlered to appear or in case of such thinl person not 
appearing when onlered, tlie Court 11103* onler execution 
to i><suo to lcv\* the amount due from sucli piniishee. 
ConsequeutK', the Rules of the Supreme Court In 
England contemplate, not an rJ’JifJrfr older to the 
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prejudice of third persons who may be really interest- 
■^ed in the debt duo from the guniislieo, but an enquiry 
in the iire.'^ence of all the persons interested. Oiir 
Code docs not contain any specific rule of the type of 
Rules 5 and 6 of Oixler XLV of. tlie Rules of the 
Supreme Court in England. But tlie Court has in- 
herent power to guaixl against an abuse of its process 
and to ensure that its orders do not operate to the 
prejudice of persons who have no notice of the 
proceedings. In the case before us, the Court was 
competont, indeed, it was incumbent upon the Convt, 
to make a conditional order of this description and, to 
iirovido that the money deposited was not paid to .tlie 
decree-holder till adjudication of the question of title^ 
to that money. Reference may In this connection be 
usefully made to the instructive decision of the Court 
of Appeal in Moherts v. Death (1). In that case the ’ 
garnishee, who was oixlered to bring the money into 
Court, contended that the money was due to the judg- 
ment-debtor, not in liis personal capacity but in his 
capacity as a trustee. The question arose, whether 
the monej’, if deposited, should be paid without 
onquiry. Loixl Justices Brett, Cotton and Bindley 
unanimously held that it would not ho right to make 
the payment without an enquiry into the question, 
wdicther the money was tmst-inoney or not, and they 
directed that the money should be brought into Court 
to abide the event of an enquiry. In our opinion, the 
money depo.sited in tliis case did not cease to be the 
money of the plaintiff, merely because he bad brought 
it into Court ou the faith of a conditional order which 
directed its retention in Court iiending enquiry into 
the question luisccl. 

Wo feel no doubt whatever that the justice of the 
case lies entirely with the rcspondoiit and that the 
(l)(I881)8Q.n. D. 319. 
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Court bus full auHiority to compel the appellant to 
bring back tlic money into Court to l)e repaid to the 
plaintiff {Mrinalini v. (Ij]. 

The result is that tlio decree of the Subordinate 
Judge ifl aflirmed and this npi)cal dismissed witli 
costs. 

N- c. s. Appeal dismissed. 

(1) (1910) II u. I.. J 633 
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Shnr/uthUn and Cha/man JJ 

I’AUOIP SINCH 1915 

V. 

KMPEIlOJi.' 

SiH-fiial Contlalle —Dmi'ule regarding ferrf—Proceetling for tteurdy to 
Uep the jH’iee draieii nji (igatntt one jiirly— Appointment of members 
thereof at tjieeial eo>itlallei,—2te/nt<il to act at tnch — Legaltftf of 
appointment and of protcenhon for »wcA rrftttal — Vohee Act {V of 
1S61) St. 17, 19. 

TIi 3 only logitiinatc oliy'ct of oppoinlinc up *0141 coiKtaMos. unJi-r ^.17 
of tin.' Police Act (V of 1801), U to strCDptlicn the ordiniry polic" force 
l>y the aiiilition of HiiiCahk* pcrroti*. IVln'it the appointn ent^ are not ma^le 
with Midi .in ohji'ct, a pro^caitioii ninler a. 19 of the Act for refusal to 
BCt ai R«ch will not l>e pirmilleih 

When til- jii’rahTi of one pirty t"* a f<Try*ili«pote Htre apiMintcl a* 
fivciil con'tahh*'. aiul the circmn«tincea »l»owi-d that it «ai neirr ntlly 
inloii'h''! !•» utihrr* llicm a« police olfiorra, tlie IIi;.h Cnirt rjna«Iie<l tl" 
or<h'r of t’is Ihilfict 'lad’trate dircctinR tlicir profecutoni un'lrf t. 19 of 
th> .Vet ani tie* of arrant* a^ain't them. 

Outlie Hlh April «w* R.tmWrlch Riuuh and 

*Criiiiit'al No*. 79t. 797 to 8lf» of I9’f». a^aioft ll»" or'kr of 

1' We»ton, ni.trRl Mapi-trate of Mouriffair. date.! Mai 2(1. 1915. 
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iiis son, claiming to be lessees ol two Government ferries 

i*ARuir fit Itwa and Dili ghats in Barpadawiia and Klninwa 
Sist.n respectively, presented a petition to thoDistiict Mngis- 
Emi'eror. trate of MozalTerpur, alleging that, in January last, 
the neighbouriog villagers had looted the ferries, but 
that the matter had then been amicably settled ; that 
in the beginning of March they had again plundered 
the luits-and boats at the ferry ghats, in consequence 
of which two complaints had been filed against some 
of the leaders who were pat on trial ; that the i>olice 
had sent up the ringleaders under s. 107 of the Criminal 
ProcGclnro Code, and proceedings thoreundei* had been 
. drawn up against them, that the villagers nevortheles.s 
continued their hostility, and that, unless the peti- 
tioner, Pardip Singh, and the other 36 persons named 
wore made special constables, or the ferries guanled 
by armed police, the villugei’S could commit serious 
breaches of the peace. 

On I'eceipt of the petition, the District Magistrate 
called for a. police inquiry and report, observing as 
follows. “ I am quite pi’epared to make special con- 
stables pendingdisposjxl of tbe s. 107 cases, and after- 
waixls, if necessary, to run more in under s. 107.” 
On the 28th April, Dwarka Nath Panday, an Inspec- 
toi' of police who was deputed to hold an investi- 
gation, submUtetl his i-cport to the same Magistrate 
stating that the lcs.socs of the ghat.s had for somo 
years levied sali (annual payment in grains in lieu of 
toll) from the neighbouring villugos, that the sali had 
been recently enhanced; that one Ramautar Singh, a 
: local zamindar, bad refused to pay tbe same and had 

combined with the villagers and certain influential 
men, including the i)etitioncr Paifiip, to stop the ferry 
btisiness j that the villagers had demolished the Ic.ssoos’ 
huts at the ferry ghat on 12th January 1915, which 
were suljscquontly rebuilt, and had again collected 
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together on Ist Mnreh to destroy the lints ; and that 
proceedings nndor s. 107 of tho Criminal Procedure 
Code had been taken against Rnniantar and others 
^hich -were ponding in Court. The report further 
continned as follows ; — 

“ I believe tbot tlie opi^oiatmeiit of special conatable^ is c<«cntial. . . 
The matter cannot be set right unless special police arc appointed, and I 
suggest that one head constable and four coMstaliIca from the Reserves be, 
in the meantime, deputed there. There hax*c I'ccn a senes of breaches of 
tbe peace and they arc irtill apprehended, and cannot be set right until tlic 
27 persons named (who were the same as those mentioned in Rambirich's 
petition) are appointed as special police, under Act V of 18G1 s. 17, for one 
year to see that there is no breach of the peace. 

On the 4th Hay, the District Magistrate recorded 
an order expressing Ids willingness to make tho speci- 
fied persons special constables for tlireo months, 
which would (lie remarked) give time for the dis- 
posal of 8. 107 cases, bat called for a further report 
from the Inspector as to tho local limits within which 
the special constables wore to act. On receipt of tho 
further repoit, the District Magistrate passed the fol- 
lowing order on Oth May “ Report received. Proceed- 
ings drawn up. To District Superintendent of Police 
for action.” Thereafter, on the lOtli, the petitioners 
and the others, named in the Police report, presented 
a petition to the District Magistrate in which they 
claimed to bo the maliks of Dili Jiwar add contiguous 
villages, and stated that there was a dispute between 
the said maliks and tho qhatxval of Kunwa concern- 
ing tbe Dih Jiwar ferry, and submitted that it would 
be inequitable if they were ordcre<l to do anythiugjp 
destroy their own rights. 

Six of the xietitioners were then offered certificates, 
bolts and other equipments, but they refused to accept 
them. This fact was communicated to the District 
Magistrate by a police report, on tlie 2oth May, and he 
tlicreuiion rejected tho iietitionei's application and 
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p.issed the following order on the 2Gtli — ''Prosecute 
c ich sepiiratelyP On the 28tli May, when the 27 per- 
sons were iJi-esent in Court an accused in the s. 107 
cases', the remaining ones were offered but refused 
certificates and belts. The matter wa*{ reported to the 
District Magistrate who directed their prosecution 
also. The Joint Magistrate, thereupon, issued pro- 
cesses against the petitioner and the others under s. 19 
of the Police (Act V of 1861). No instructions for the 
performance of police duties had been issued to any of 
the persons appointed as special constables. 

The petitioner then moved the High Court anil 
obtained tlie Rule to set aside tlie order of the District 
Magistrate clii'ectliig his prosecution and the proceed- 
ings thereunder on the second and third grounds of 
the petition, which were as follow 

(li) Tiiot the Only Jef'itifnatc ol*jcct of appointing special constables 
uniter s. 17 of Act V of 18CI being to strengthen the orJuiary polioo fores, 
the District Jlagistratc wa? wrong in appointing the petitioner as such on 
llio coniplajnt of a private person noJ on a police report whioli <liil not ills* 
close that the ordinary police force was insufficient, and that tho petitioner 
committed iio offeiico by refusing to act as such. 

(liO Tliat s. 17 does not conleroplate the appointment of a party to a 
quarrel as special constable, and the -petitioner committed no offence, in 
refusing to accept the appointment. 

Similar Rules wei-e i.'isacd on behalf of twenty otlier 
petitioners and they were heard together. 

Mr. W. Gregory (with him Bah'n Dirbhusan Dutt), 
for the petitioner. The proper, object of s. Jf is to 
.strengthen the ordinary police foice when insunicient 
to meet an emergency, and not to influence parties to 
a dispute to preserve the peace ; Gopinath Paryah v. 
Einiirefss (1), Umes^ Chandra Gupta v. Emporor (2), 
S'aiuJa Kishora Binyh v. Emperor (S'). The police 

P) (issr.) 10 C. \V. N. 82. (2) (1900) 10 C. W. N. 322. 

(3) (190S) I. L. R 35 C.ilc. 454 



281 


VOL. XXJII.l CALCUTTA SERIES. 

report on winch tlio made the appoint- 

ments docs not show that the oidiiiarj' police foico 
was insulficicnt. The or.lers directing the prosecution 
and the issue of warrants are illc^i. uiul the Ili^h 
Court can set tliem aside on division. 

Mr. S. .Uimed (Oepufy Legal Remembrancer for 
BiUu). TTic onlor of appoiutinont of special con- 
stables is an executive one and the High Coiiit cannot 
interfere with it. That tlie onlinary police force was 
iusuniciont i.s shown by the Inspector asking for 
the immediate appointment of constables from the 
Reserve. 

[lie subsequently informed the Court that if their 
Loixlships considered the prosecutions ill-advised, 
they would be dropped.] 

Cur. <i(lv. vnlt. 

SflARFODDlN AND CHAP.M^N JJ. TIlC.SO tWCnty-OllG 
Rules have been hoard together. They wore issued 
to show cause why the onlcrsdirectingthc prosecution 
of the petitioners upon tho charge of refusing to serve 
as special constables should not be set a.side. 

The potitioiiofs live in four villages adioining two 
ferries named Dili ghat and Itwa ghat, lease of which 
is hold hy a certain Rarabirich and his son under the 
District Magistrate and District Board of Mozafferpur. 
These ferry f.irmers complained that in January and 
March last there had been riotous disturbances over 
their use of the ferry, and in consequence proceedings 
wore instituted against thirteen of the lu-esont peti- 
tioners under section 107 of the Code of Criminal 
Procedure for the purpose of binding them down to 
keep the peace. During tho pendency of these pro- 
ceedings, the terry fanners, on the 14th April, again 
comi^l.iinod tliat the villagers did not allow them to 
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l)ly the ferry and prayed that certain persons named 
Paiidip them should bo made v special constables. The 

SiNGti names given include all the present petitioners. The 
Esip/noR District Magistmte directed the District Superintend- 
ent of Police to depute an Inspector to eiiqiiiro into 
the matter, intimating at the .same time his willingness 
to appoint special constables. The Inspector reported 
that tlie disturbances had been due to the enhancement 
of the ferry tolls. He recommended that the persons 
named by the ferry farmer.s be appointed special 
constables, and that in the meantime a head constable 
and four constables be deputed from the Reserve. A 
head constable and four constables were accordingly 
deputed, and eventually, on the 10th May, the District 
Magistrate recorded an order appointing twenty-seven 
persons to serve us .special constables within a cei*- 
tain area in the neighbourhood of the ferries. These 
twenty-seven persons wei-o the persons originally 
named in the complaint of the ferry farmers and 
included the potitiouers against some of whom, as wo 
have said, proceedings under -section 107 had then 
been pending for a considerable time. The petitioner's 
heard of this order, and before it was formally cora- 
municaied to them came into the town of ATozafferpur. 
On the 19th May they presented a petition to the 
District Magistrsite impugning the right of the ferry 
farmer's to the ferries and praying that they (the 
petitioners) should not bo appointed special constables. 
While they were in Mozafferpur awaiting the result 
of tlieir petition to tbo District Magistrate, si.x of the 
petitioners wore met by certain police oUicors who 
asked them to take their bolts and other equipment. 
They refused. TJiis was reported to dho District 
Magintrate on the 2oth May. On the same date the 
District Magisti-jitc iccoitled an order .summarily re- 
jecting the petition which the petitioners bad made 



VOL. XLIII.] CALCUTTA SEUIKS. 


283 


to him oil the 19th. Oii the 26th he diiectod the prose- 
eUtion ot the six petitioners above rclerrcd to under ]»]^p 
section 19 of the Police Act for refusing to serve us 
special constables. It docs not appear whether the kmpluok 
D istrict Sragistnitc's order rejecting their petition of 
the 19th was communicated to the potitionei-s. On the 
28tli May they were all pre.scnt in the precincts ot the 
courf-lioiise at iNrozatlerpur in connection with the 
section 107 proceedings in whicli tlioy were accused 
and which were that day under tiial- Tiie remainder 
ot tlie petitioners were tlien ottered appointment, 
ccitificatos and belts. Tliey refused to take them, ami 
upon a peon being sent to call them before the Joint 
Magistrate, tlicy refused to comply. An order was , 
then issued directing the prosecution of the re- 
mainder of tho petitioners. 

Tlio only legitimate object of appointing special 
constables is to strengthen the ordinary police force 
by tho addition ot suitable persons. It has bL*on moio 
than once held by this Court tliat when such appoinl- 
incnis are not made with the object above stated, 
proceedings under section 19 of the Police Act will 
not be permitted. 

It does not apjiear that any instructions for tho 
performance of any kind of police duty were even 
issued to tlie petitioners, and the circumstances above 
set forth compel ns to come to the conclusion that it 
was never really intended to emiiUiy the petilionoi-s 
as police ofliccis. 

We may note also that tho proceedings under 
section 107 arc now approaching termination. Tlie 
matters in issue w’ill be decided, and any further 
action to prevent a breach of the ^leaco will, we hope, 
thou be unnecessary. 

In tho circumstances, we direct that the proceed- 
ing against the petitioners be quashed. 
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. 1915 The Code ol Criminal Procedure, as it stands at 

PAKDir present, does not provide any obvious remedy for the 
SiNQH prevention of disturbances during the pendency of 

KjrpEnoR. proceedings under section 107. It was the diflicnlty, 
no doubt, which led the District Magistrate to have 
recoui*so to appointing the persons reported fikoJy to 
create disturbance, sjiecial constables. We cannot, 
however, believe that he intended to actually utilize 
their services on police duties, for this would iiave 
been objectionable and would have handicapped them 
in their defence in the section 107 case. We may 
point out that in the present instauco.au order under 
section 144 would probably have suCficed. Wo think 
also that the petitioners might well have been given 
a hearing. Ferry farmers arc often exacting. 

Wo wclcoin *d the as.siirance of tlie Deputy Legal 
Remembrancer that, if we expressed the opinion that 
the prosecutions were ill-;i<lvisod, they would bo 
dropped . 


E. u. jr. 


Rule absolute. 
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* 0. XXf, r. 41 — JiidgmeHtdehlor, eTomiHJiwn of — AjijiUealion Iff 
i>utgm*nt-dtUlnr <o Juue nrtUrfof t<f os^i< 

An oiipjicalion under 0. XXI, r. 41, of tlic Q%il I’roeciinri} CoOc, 1008, 
made ezparle on n verified tnbnUr '.tntement, m In order. 

'I'lic jiidginciit'dobtor ir entitlvil to l>c heaid to fuw biich order eet 
^ aside, tint lie iliunld appl^ on Kummoiis 

Tlie object of 0. XXI, r 41 is to ol>l«io discovery for purposes of execii. 
tion to Avoid unnecessary trouble in obUmm;' 8.ilHruelion of money deLri’es. 

AItlinu}'h an order for personal cxaniumlion is likely to operate liarslily 
and cause unnecessary harassment and ought not to l« made 

unless the Court is satisfied about the I>ond Jllet of tlie applicalioii and Its 
urgent necessity, still such applications may !•« usefully encouraged to 
prevent iiuduly dilatory, troublesome ami cx[>cn»«e exetution proceedings. 

In re Premji Tnkumdae (1) referred to 

Application tindoi- 0. XXI, r. -ll, of the Civil Fro- 
cedat'o Code, 1908. 

Ill suit No. 115*2 of 1914. the pluintill Bunk, on the 
lltli Juno 1915, nbt.iinod it decree for Rs. 25,454-12-9 
iiRuinst the dofendunt. On the I5th July 1915, the 
Bank applied for and obt.iined rxparle an order under 
Older XXI, rule 41, of the Civil ProCtHluro Code for 
the examination of the defendant. The B.ink’s appli- 
cation was supported by a tabular statement in the 
form toquired by Oixlor XXI, rule 11, and a separate 

• Application In Original Civil Suit No. 1152 of 1014 
- (1) (1803) I L. n. 17 Bom. 514. 
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. 1915 The Code of Criminal Procedure, as it stands at 

Pauiup pi'esent, does not pi-ovide any obvious remedy for the 
SiNGii 2 )revention of disturbances during’ the iieiidency of 
HMPEnon. proceedings under .section 107. It was the difQculty, 
no doubt, wliich led the District Magistrate to have 
recourse to appointing the persons reported likely to 
create disturbance, Mi>ecial constables. We cannot, 
however, believe that be intended to actually utilize 
their services on police duties, for this would have 
been objectionable and would have handicapped them 
in their defence in tlie section 107 case. We may 
point out tliat in the present ijistauce an order under 
section 144 woukl i)robably have siiOiced. Wc think 
also that tlie petitioners might well have been given 
a hearing. Ferry farmoi’s arc often exacting. 

Wo weloom ‘d tlic assurance of the Deputy Legal 
Remombrauccr that, if we expressed the opinion that 
the prosecutions were ill-advised, they would be 
dropped. 


E. H. M 


Liale absolute. 
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0. XXT, r 4l-~Jii>lginfHt-drKtor, hu 

jmlgmtnl-drhttjr to hurt nrtltr fur f/<irniMii/ioH tet a$hle. 

An applicatiun im<lcr 0. XXI, r. 41, of tho Ci\il I’roocdnrc Coili’, 1908. 
rnarlo txjxirte im n vcrific<l talKiUr xtstcment, h mi onlcr. 

The jinli^inciit-dubtcir u entitlol to Ih; livatd t<> Itav. hiicIi onler ict 
^ aside, hut he should appl) on >!ummoiis 

The object of 0. XXt, r 41 Is to oblAin discorcry f«r pnrposrs of execu- 
tion to avoid unnecessary trouble In mMjmuii;' HJlnfitUion of money decreos. 

Although an order {or personal cvamitKition ta lAely to operotu (inrihty 
end cause unnecessary harasssuent and »l»i<m«iy ought not to I>o made 
unless the Court is satisfied about the fximi jhUt of tho applicnlion and its 
Urgent necessity, still such applications may l>e usefully encouraged to 
prevent iiuduly dilatory, troiildesoioc and cxiK-nsivc execution proceedings. 

In re Premjt Trikumdat^i) referred to. 

Application under 0. XXI, r. 41, ot the Civil Pro- 
cednre Code, !908. 

Ill suit No. 1152 of 1914, the plaintilt Bunk, on the 
11th June 1915, obLiiiu'd .i decree for Rh 25,454-12-9 
ugalnst tho tlofciidant. On tlie lotli July 1915, the 
Bank applied for and obtained pjc parte fin order under 
OixlorXXI, rule 41, ot the Civil Procedure Code for 
the examination of tho defendant, I'lio Bank’s appli- 
cation was supported by a taluilar statement in tho 
form required by Order XXI. rule 11, and a sepaiute 


Application In Original Civil Salt No. 1152 of 1914. 
(0(1693)1. L.n. 17 hom 614. 



286 


1915 

NjiTIONAf- 
Bank ok 
India, Ld. 

V. 

(JdUZSAVI. 


INDIAN LAW REPORTS. [VOL. XLIII. 

affitliivit. The order directed that the defendant should 
be served with u notice and attend on the 29th July 
1915 for his personal examination. 

Mr. B. C. Milter appeared, on the 29th July 1915, 
on behalf of the defendant and urged that the oixler, 
should bo sot aside. Mr. Hitter’s arguments are fully 
dealt .with in the judgment. 

Mr. A. A. Avetoom, on behalf of the plaintiff Bank, ■ 
referred to the analogous rule in the Rules of the 
Supreme Court, namely. Order XLTI, rule 32, and con- 
tended that lie was entitled to the order asvif right;' 
in support of bis contention lie referred to the case of 
Republic of Co&ta Rica v. Slrou&herg (1) and parti- 
cularly to the judgment of James L. J. 

Cur. adv. vuU. 

CllATjDiiURl J. A question has arisen in connection 
with this matter as to the procedure to be followed and 
the requLsites for obtaining an oi-der under Older XXI, 
rule 11, whicli corresponds to Order XLII, rule 32 of 
the English Supreme Court Rules of 1883. In-Eugland 
an application has to be made by summons before a 
Master in Oluiinbei-s. If tlie debtor has appeared to 
the writ by a .solicitor, the summons must be seived 
at the address for service, and an uflidavifc to tliat effect 
is necessary. Although our Order XXI, rule 41 is an 
amplification of section 219 of Act VIII of 1859 modi- 
fied by section 267 of Act X of 1877, cases under it are 
rare. In fact a careful search among the recotxis of 
this Court has resulted in the discovery of three cases 
only. It appears that those applications wore made 
on~ verified tabular statements in the form directed by 
Order XXT, rule II, suli-clauso (2) and wore cx parte. 

In tlie case of Premji Trikntmlas (2), the application 
appears to have been made cx parte. Our Court has 

(l)(1880)lGCh. D. 6, 12. (2) (1893) I. L. 11. 17 Horn. 514. 



VOL. XLIII.] CALCUTTA SKUlKS. 2HT 

framed no special rulcH with roferciicc to this mutter, 19*5 
and I must, tliorcfore, liold tlmt tlie pjesout appUca- SAiiotAL 

tion, which was made ex t>arfc on n verified tabular lUsKor 
' India. I.i>. 

statement, is in ortlcr, r. 

The defendant has been served with tlio order for 
ins examination, and Ims now appeared l)y counsel and Ciunnirni 
nrj'cs that tlic ouler should be set aside. As our 
procedure allows such an onlcr to be* made ca; par/e, 

I am of opinion that it is open to tho Court to hear 
the objections of the person summoned, befoic he is 
actually examined. In the Bomb.ay case above cited, 
the party oitlcred to he examined applied on summons 
to have the order sot aside. 1 think tliat procedure 
sliould oi-dinarily bo followed. I have, however, 
treated this as an application to set aside my original 
oixler, and, as tho plaintifT Bank was prepared to go 
on with tho matter on that basis, I have not required 
a formal written appUc.\tioii. 

Counsel for the judgment-debtor has urged that tho 
oixler should be set aside, as the <lccrco-holdDrs have 
not shown what stops they have taken to enforce tho 
decree and the result thereof; that in f.ict tliey have 
taken no steps at all ; that the Court should not make 
such an order before the usual methoils of execution 
are exhausted. He relied ui>on a passage in Edwai’da 
on Execution to that effect (Edn. 18^8) which does not 
appear to be based upon any reported decision. I 
find no such statement in Anderson on Execution 
(Ed. 1889). I, therefore, look upon tho passage cited 
as an expression of the writer’s opinion. The object 
of the rule is to obtain discovery for j)urposo3 of 
execution to avoid unnecessary trouble in obtaining 
siitisfaction of money decrees. It is a useful rule, but 
ojxlcrs for discovery may oiMsratc harshly against the 
party directed to give discovery and ought not to ho 
lightly made. An order for jicrsonal examination is 
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likoly to opor.Uc still niore harshly and cause uiiiieces- 
saiy harassment and obviously ought not to be made 
unless the Court Is satisfied about the boyidjides ai the 
application and nrgoiit necessity for it. It appears to 
me that it can be made at any stage of the execution 
proceedings, and keeping in view the observations 
I have made, such applications ought not to be dis- 
couraged. They may perhaps bo usefully encouraged 
to prevent unduly dilatory, troublesome and exjieu- 
sive execution i)roceedings. I do not agree with the 
view that it should only be made when all other 
methods have been exhausted. 

Counsel for the judgment-debtor has strongly 
urged that tlie decree-holders do not appear to have 
taken any trouble to find out for themselves what 
Iiroporties tiic defendant has; they have not shown 
that there is any dlfliculty in finding them out ; that 
their allegations about his liabilities are vague 5 and 
that, upon tlic materials before the Court, their appre- 
liension tliat the decree may prove infructuous, is 
baseless I (luUc agree tliat the enquiries made by 
the decree-holdci's wore perfunctory and tliat, without 
much trouble or expense, they could have got parti- 
culars. In connection with this point I mnstnoto the 
fact that I was not prepared to make the order on 
their tabular statement, which omitted to pfcato the 
grounds of boliof and sources of information. Wo 
do not accept such vcrificatioii, and I therefore 
asked for fuHer particulars, when an additional a(li- 
davit wa« filed. But even now it does not appear 
to mo to be satisfactory. I h.ivo no reason to doubt 
the bond /ides ot the application, but I am not .satis- 
fied that there is any difiiculty in obtaining sullici- 
ent ])articular.s about the property belonging to the 
juilgmont-dclitor, by an inspection, for instanco,' of 
the CoUeotorate TDconls of Mymonsingh. I think Iho 
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apiilicatioii Ims bcuii put forwjml hiisUly — ])Cfhaps in 
view of the apprnachnij; liuiK v;ic:»tion. The judg- 
meiit-deblov haw also urged, witljout (luestioii'mg the 
jurisdiction' of the Court to make such' an order, 
that the defoud.iul lives and has liia properties outside 
the local jurisdiction of this Court, and as the decree 
must eventually bo tnxnsfcrrcd to a district Court 
for execution, the application is premature. 1 do not 
think so. In order to obtain a transfer to a district 
Court the 'dccrco-holders have to swear that there 
aic properties in that district, whieli is, tonny mind, 
a ground for making stich an application before 
^ipplying for the transfer. The defendant has through 
Ids counsel oilcrcd to give particulars of liis pro- 
perties to tlio plaiutlft Bank, and the Bank has oflered 
to treat the infarmation as confidential, but counsel 
lias asked mo to decide his application on its merits 
'Without relorpucc to the offer made. 1 have, in con- 
sideration of the facts before mo, decided to with- 
dmw the order at present. The defendant lias not 
appeared personally, and we have not Ins poisonal 
afTidavit. An affidavit by his agent that there is no 
reason to apprehend that bis principal is not likely 
to alienate his properties, is not satisfactory. Taking 
all the circumstances into consideration, I make no 
Older for the costs of this application. 

This order will not affect any future application, 
but I hope it will not be necessary, 
w. M. c. 


Attorneys for the plaintiff Bank: S((Uflci'son Co. 
Attorney for the defendant: H. C. Bannerjee. 
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PRIVY COUNCIL. ' 

UMED SINGH 

V. 

SETH SOBHAG MAL DHADHA. 

[ON APPEAL FAOM THE COURT OF THE CHtEF COMMISSIONER OF AJMER- 
MEftV/ARA.l 

Arbitration — Application of parliti to Co'irt for reference of tutl to arbi- 
traUo7i — Omiiaion of of minor 2>artij to tig7i application — 

Ctril Procedure Code, tOOS, $$. ill, Il5, 121 anl 0. A£,IT/(1); 
Sch, If 93. 1, IS ami 10 (/) {2)~—Ground for eHlinj aside aieard^ 
Jltcertal by Ofidating Cktef Commitsioner on review of order of 
Chief Commissioner refusing rension — Finality of decree on award. 

Held, timt Sell. U 6. 1 o£ tl'e Civil Procedure Code, 1008, wbloh jiro- 
vidcs tliat where the parties to a suit have nj^'ecl that the aiattcrs 
in diilcrencc eliall be referred to arbitration tliey may apply in writnijj to 
the Court for an order of reference, does not rcTuire that the writing should 
necessarily be signed ; and wh're the guardian ad litem I’f a minor party 
was in Court aud assented to the application, the omission of the guardian 
to sign It was immaterial 

• Ueld, also, (allowing the appeal) that in this easy tlicre was no defect on 
the face of the awanl, nor any misconduct of tho arbitrators or umpire, nor 
any couccalineiit of facts by any of the parties which would bring the case 
within those provisions in Sell. If which might enable the Court to bet 
it aside • .sod that the oDicialing Chief Comniis-.iorier was, tlicrefore, not 
justified in interfering in review with an order made by tlie Chief Cuminis- 
(uoncr refusing rerisioii. 

Appeal 103 of 19U from a jatlginent (23itl May 
1912) of the oflQciatiiig Oliief CommiH.sioiier of Ajiner- 
Merwara, which set aside certain arbitration proceed- 
ings, and tlie award theceiu made by tho arbitrators, 
and remaiulod the rcspondent’.s suit to tho Court of 

’^Present : VisccosT IIaldavb, Lobu PAiaioon, Loan WBE.vimBv, Sin 
Jons KnnE am> Mr. Asireb Au. 


P.C'.« 

1915 

Oct. 19 ; 
A ov. 2. 
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first instJinco (tho Extra Assistuiit Commissioner, and 
Siiboixlinato Judge, Ajmer). 

TJio defendants wecQ the nppoliants to His Majesty 
in Council. 

Tiio facts aixj suflicicntly stated in tho judgment 
of their Loidslups of tltc Judicial Committee, and arc 
also shortly set out in the judgment appealed from of 
the officiating Chief Commissioner (Mn. W. StkattON) 
wliicli wjis as follows: — 

“ The facts of this ease ai*c briefly that the plaint- 
iffs, Seth Sobhag Afal and his son Kanw.ir Kalyan 
Mai of Ajmer, sued to ivcovcrasum ofaboutKs. 88,320 
on certtiin uccoiuits from Thakiir Umed Singh of 
Sawar and his sou Kunwar Banspindip (minor) repre- 
sented by his guardian Bhur Singh. At a ceitain 
•stage in tho proceedings tho parties agreed to settle 
the dispute by arbitration and a written application 
’ for an arbitration oixlor was made to the Court. This 
application was .signed by all the parties except tho 
minor Kunwar Banspradip Singh, nor was it signed 
by the minor’s guardian. 

“ Tho Court referred the matter to the arbitration 
of Messrs. Mitha Lai and Jumna Shankar with tho 
Raja Dliiraj of ShaUpur.i as uuipiio. The arbitr.itors 
agreed that Rs. 5,945 should be disallowed, but could 
not agree about tho balance of tlio claim, and tho 
matter was then referred to the umpire who further 
reduced the claim by Ks. C5,064 and gjt%'e an award for 
R.S. 17,510. After liearing the plaintiffs’ objections the 
Court, on IGth M:iy 1911, i>nssed a decree according to 
the awanl. 

“ The plaintiffs then came up to this Court in revi- 
sion, tho main contention being that as the application 
for arbitration was not signed by all the interested 
ixxrties tlio lower Court had acted without jurisdiction. 
It w.is hold by this Court (Sir Elliot Colvin; in its 
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ortler (luted tlie 25tU November 1911 tliat as the cKjrce- 
ment to arbitrate bad been nigned by all the parties 
the omission to sign the application to the Court by 
the minor or hia gaardiaii was unimportant. It was 
further held that only the minor or his guardian could 
raise such objections — not the plaintiffs. 

“ Otlier points were dealt with, and it was finally 
held that tiiore was no illcgalitj’ or irregularity in the 
proceedings to justify rcvisional interference, and the 
petition was rejected. It Is this order of wliich review 
is now sought. 

" The case has been presented to me by Mr. V; G. 
Bapat assisted by Mr. Gangaram. on behalf of the 
plaintiffs. The other aide have not, I regret to say, 
been represented and thi.s is no donbt unfortunate in 
an important case of tliis kind. Due notice, however,* 
was received by the defendants, and tliore was ample 
time for them to act; there ''seemed to be no valid’ 
reason for not proceeding, and arguments wore accord- 
ingly heard for the plaintiff ex parte. 

“ AUlioagh there are .several grounds urged in the 
petition for review, only one ground was taken up in 
the argument, namely, that the learned Chief Commis- 
sioner was in error in regarding the omission to sign 
the application for nrbitnition by one of the parties as 
unimportant, and covered by the exisronco of tiie 
agreement between the parties. 

“ The case rests on the specific law laid down in 
Schedule II, paragraph J of the new Civil Procedure 
Code (corresponding with section 506 of the old Code). 

It is argnod that accoi-ding to this rule nou-joinder of 
all the parties renders the appUeation, and all proceed- 
ings based thereon, illegal and ultra vires. 

“Mr. Midla in his commentary writes that, ‘if all 
parties interested Iinve joined in the application, an 
order of reference will ho made under panigraph 3 
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and, in oixicr to give jurisdiction to (ho Court to make 
auoixlcro! rcferonco . . . ^ it is necessary that all 
the parties intcixjstcd must apply to tlie Court.’ Tlieso 
opinions are' based oji Privy Council and Calcntta 
High Court riflings in G/ju/am Khan y . Muhammad 
Hassan (1), and Jou Prokash Lall v. Shco Golam 
Singh (2). 

“ Mr. Banerji in his work ‘Arbitnition in India’ 
(Ed. 1008), pago 73, quotes a Privy Council ruling to 
the olTcct that, even when the parties consent to waive 
conditions of law, this docs not give jurisdiction • and 
Sir Peter Maxwell at pago 579 of his ‘ Interpretation .of 
Statutes’ says that whore an act required by statute 
is precedent to jurisdiction, compliance cannot be dis- 
pensed with. Mr, Justice Hiclmrds in Uamjiaxvan Uam 
V. Kali Charon Singh (3) has laid down that t/onrts 
ought to bo most careful tliat the provisions of section 
50G, Civil Procedure Code, 1382, are strictly complied 
with. 

“ The learned counsel further argued tliat the 
agreement itself could not bo taken as equivalent to 
the application for roforonce. The Chief Gommi.ssionor 
might have hecn influenced by the affidavit that 
appeare<l on the record to the o/Tcct that tlio minor 
had been present in Court when the application 
w.is made. But this affidavit was very defecUvo and 
inadmissible. It does not bo.av the minor’s name or 
that of his guaixlian as one of tho«5 who presented it. 
It has no order of the Court to bring it on tlic record, 
and it has been referred to in tbeiTowor Court’s judg- 
ment actually after tlio Court had itsoif passed an 
order (dated 6th May 1911) to the efTect tliat extra- 
neous evidence about the nrbitmtioii being entered on 
with the consent of all parties, was inadmissible. 

0) (loot) J. L. n. 20 Calc. l67 (2) (IBSt) 1. L. It- 1 1 Calc. 37. 

L.n.29I.A 51. (3)(t907)I.L. R.29 All. 429, 430. 

22 
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1915 “ Tlie Judge did not in the proceedings note the 

Umeo SiNtm minor was i>resent when the applica^ 

tion was presented, and failing that the affidavit is 
IiIai, ' valueless in' evidence; vide Field’s Law of Evidence, 
Diiadha. page 406. ' 

“ Counsel further urged that even if the umpire’s 
action had been with proper jurisdiction, it was in 
itself illegal, as he ot>ened the case de novo^ whereas 
all lie had to do was to consider the points on which 
the arbitrator had failed to agree. Nor did ho take 
evidence, though he called for it. Ho failed to realise 
that his poHitiou was judicial. His award had greatly 
prejudiced plaintiffs, and was improperly given, even 
if he had jurisdiction. 

“ I have heard Mr. Bapat’s able presentation of the 
case with much interest, and I liavo rend the rulings 
above quoted and several others. It is, as before 
• remarked, uufortuu.xte that the other side liavo not 
been represented, but this seems to bo their own fault. 
Mr. Bapxt’s arguments appear to me to be incontro- 
vertible, and I feel sure that my predecessor in office 
would not have hesitated to accept tlicm as exceeding- 
ly strong ones. It is no doubt true tliat the error in 
the proceedings is a technical one, but the Court fre- 
quently insists on tccliiuc.al acciir icy, and it is none 
the less illegal because it is technical. An error in a 
point of law is a good ground for review of judgment ; 
and I am of opinion that a good case has been made 
out for review of this Court’s order of the 25tli Nov- 
ember 1911 , which was passed summarily without hear- 
ing arguments. 

“ I accept- the application with costs, and in doing 
so accept the previous application for revision of the 
lower Court's order. The whole of the arbitiution 
proceedings onieml in the lower Court must be rc- 
g.iixlcd as without jurisdiction, and must he sol aside. 
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“ The case stands whore it did before i-eferenco to 
arbitration was ordered by the lower Court, and 
must bo proceeded with accoidin^ to law from tlmt 
point.” 

On tliis appeal, which was heard ec parte, 

B. Duhe, for the ‘api)cl1ants, contended that the 
decree of IGtli May 1911 made on the award by tlic 
Trial Judge was final and no appeal lay from it; 
reference was made to the Civil Procedure, 1908, 
Sclicdulc n. sections 15 and IG (/) and (2). The Chief 
Commissioner, tliougli under section 16 he had, it wa*; 
submitted, no power to entertain an appeal from or to 
revise tlie order, rightly held that the objection taken 
by the respondents tliat the appliciition to the Court 
to refer tllfe case to arbitration had not been signed by 
the gnaixlian nd litem was not a valid objection, 
because all the parties having consented to it, the 
application was therefore not required to bo signed. 
Ho found that there was no lUegjxbty or irrogularity 
in the proceedings such as would justify revision 
of the Older under section 115 of the Code, and lie 
rightly rejected the application. The officiating Chief 
Commissioner, it xtos contended, acted entirely with- 
out jurisdiction in setting aside the Commissioner’s 
order on review on the ground that the omission 
to sign the application for arbitration was fatal to the 
validity of the proceedings ; such action was not only 
not justified under section 114 of the Code, but was a 
violation of the provisions of O. XLVII (I) of Sch. I. 
Reference was also mndo to the case of Ghxtlam 
Khan v. Muhammad Hassan (1), decided under the 
Civil Procedure Code, 1882. The decision appealed 
from, it was submitted, should be reversed. 
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1915 Tho jiiUgmont of tlieir Lordships. was delivered by 

UMEtTsiNGit Viscount Haldane. In thLs appeal the question i.s 
V- whether tho Officiating Chief Commissioner of Ajmer- 
jial Merwai'a lias properly set aside the award in certain 
Dhadba. arbitration proceeding-s. The respondent had bronglit 
a suit to recover from the apiiellants Rs. 88,320 alleged 
to be due under a mortgage. The appellant first on the 
record is tlie father of tli3 second appellant, who was 
at the time of the proceedings a minor. The Trial 
Judge appointed one Bhiir Singh guardian ad litem of 
this minor appellant. Before tho trial came on, all tho 
parties entered into an agreement to refer the questions 
in dispute to two arbitrators and, in the event of these 
differing, to an umpire. The agreement was signed 
by the appellants and respondents each with his own 
hand, excepting in the case of tho minor appellant, on 
whoso behalf it was signed by the guardian od litem. 
The parties appeared before the Tritd Judge and 
produced tho agreement and applied for an order of 
reference. Tho guardian ad litem was jiresent in 
Court and was a party to the application. The Trial 
Judge thcrenpou made an order of reference. Tho 
arbitrators differed, and the parties then coiiciir- 
red in an application to refer the dispute to tho 
uinpii'C. 'and an order was made accordingly. The 
umpire made an awaitl allowing the respondents’ 

■ claim to tho e.xtcnt of Rs. J7,5lO only. This award 
was filed in Court. The respondents, being dissatisfied 
witb it, applied to the Trial Judge under the provi- 
sions of s. 16 of tho Second Schedule of the Code of 
Civil Procedure, 1908, to set the award aside. Tho 
Trial Judge refused tho application. Ho held that all 
the parties to tho suit, including the guardian ad 
litem, had been consenting parties to the application, 
and further that them was no gi-ouiid for the objections 
made on the merits to tho awaitl. Tho order was 
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macic under 8. 16 of the Second Schedule to the Code 
already referred to. "Thisscetion provides that — 

“(l) Wlierc tlio Court 80C1 no came to remit tli» Award or any of tlic 
inntWs roferrc'l to arbitration for rcconWerstion in manner ftforcaaid, and 
no application Ima been made to act aaide tlio Awanl, or tbc Court liai refua- 
>•<1 ^uci> application, tlic Court atiali, after the lime for making; sucli appli- 
cation baa ctpireJ, proceed to prontinnee judjonent According to the aw nrd. 

(2) Upon the jiidj^snt «o pruDOonccii a decree alia?! follow, and no appeal 
chall lie from such decree, except in *o far as the decree is in etcesa of, or 
not ill Bceordiinco with, the a«ard.*' 

TIio rc‘jpondcnts thou prcsctiled an npplicattou to 
the Oilier Comniissioiicr under section 11.5 of the Code 
of Civil Procedure. This section provides that ; — 

“ Tiio High Court may call for the record of any case which has been 
decided by any Court Huhordinate to ruch High Court, and in which no 
appeal lies thereto, and if such au1>orJinatc Court appears (n) to liove 
escrcised a jnrisdiciion not reslis! iu it by hw, or (A) Jo have failed to 
exercise a jurisdiction so vested, or (c) to have octe<l in the exercise of its 
jurisdiction illegally or witli materia! irregubrity, the High Court may make 
such order ns it tliinVs tit." 

The Chief Commissioner dismissed the application. 
He held that the point taken that the application to 
the Court for lofereiico to arbitnition was not signed 
by the guardian ad lUcnix was not a good one, having 
regard to the fact that the agreeinoiit itself was signed 
by all imrtics concernod. Moreover, be thought that 
it was for the minor or his guardian, and not for the 
applicants, to raise such an objection. Ho also held 
tliat even if an agroomeut or coraproraiso catered into 
on behalf of a minor without (ho leave of (ho Court 
was voidable against all parties other than the minor, 
that did not make it necessarily 'void ng-ainst the 
minor. As to the merits he was of opinion that there 
was nothing in the case made for the applicants, the 
prcsonl re.spoudonta, bxsod on misconduct or irregn- 
larity on tlio part of the arbitrators and umpire. 

The respondents then npplictl to tho Court of the 
Chief Commissioner for a review of tins ottler. 
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relying on s. 114 of the Cotie wJiicb, snbjocfc to such 
conditions and limitations as may be ; prescribed, 
allows a person aggrieved to apply for a review of any 
decree or oi'der from which no appeal is allowed by 
the Code, and i'elying also on Order XLVII (i) of the 
First Schedule to this Code which provides that he 
may apply for such review on ; — 

“Tlio Jiicovery of new end important tnattcr or tviilciicc wlildi, after 
tlie exercijc of due dili^QCO, wa^ not w-itiilu Iiis knuwlL‘d^o niid could not 
bo produced by huu at the time when tlic decree was passed or order made, 
or on account of sioine intstako or error apparent on llie face of the record, 
or for any other euiGcient reason." 

These rules are, under s. 121 of the Code, to have 
effect as if enacted in it, until altered as the Code 
■ provides. 

This application for review was beard, not by Sir 
I'ffliot Colvin, the Chief Commissioner, but by Mr. 
Stratton who was officiating in his absence. The 
appoUatits were not represented on this lioaring. The 
main point urged was that In dismissing the applica- 
tion for review, the Chief CommiS'jioner was fn error 
in regarding the omission to sign the .application for 
arbitration by the minor or his giuudian as unimpor- 
tant, and as covered by tlio ugreeinent which all the 
parties had signed. The Otiiciating Chief Coramis- 
aionov acceded to the application, ami set aside the 
whole of the arbitration proceedings, on the ground, 
apparently, that this error in the proceedings, though 
technical only, was fatal. The only other arguments 
boforo him appear to have been that even if the umpire 
had proper jurisdiction Ins action was illegal, because 
ho opened iho c.isc dc >to«o, wlicro.is all ho had to do 
was to consider the points on w’hich tlie arbiti-ators 
had failed to agree, mu! because lie liad not taken 
evidence, although be called for it. 

Their Tjordships have had to hear tlie appeal 
cx paric, i\'* the respoiulonts, the plaintiffs in the suit, 
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did not appear on the appeal, but they have examined 
closely the documents and the various iudgments in 
the Courts helow. They ai-e of opinion that the deci- 
sions of the 'I’rial Judge and of the Chief Commis- 
sioner were right, and ought not to have been 
intcifei-cd witii by the Acting Chief Commissioner. 

In the first place the Second Schedule to the Code 
of Civil Ptocednre, which iirovidcs by s. 1 that wheic 
the parties to a suit have agreed that the matter in 
diflerencc shall bo referred to arbitmtion they may 
apply in writing to the Court for an Order of Refer- 
ence, does not require that the writing shoultl of 
necessity be signed. As the guaitUau in thi-^ case was 
in Court and assented to the appUc.itioii it is jdaiii 
that no injustice has ari.sen. They think*, therefore, 
that there is no substunco in the technical objection 
rolled on. Nor can they find any defect on the face 
of the award, or any misconduct of t!io arbitrators or 
umpire, or conc-ialment of facts by any of the paitius 
which would bring the c.iso within those provisions 
in the Second Schodulo which miglit enable the Court 
to set it aside. Tliey have accordingly arrived at the 
conclusion that the Acting Chief Commissioner was 
not justified in interfering with the order refusing 
revision made by the Chief Commissioner. 

They arc, therefore, of oiuuion that the appeal 
must be allowed with costs hero and in the Courts 
below, and they will humbly adviso His ’Sfajesty to 
that cllect. 

Appral nllnivcd. 

Solicitois for the appellants: Darroxv^ lt(.(/crs 
NevUl. 

J. V. w. 
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CIVIL RULE. 


tlefore Itolmteood and yrulliel JJ. 

ANILABALA DASI 

V. 

BAJENDIiANATH DALAL.* 

Inierrogaloriet — Htthnd of odmiiiislrahon — Diseloiure of atteU hg aifdarH 
in prohaU procftdinga, how oHaiutd — Ciril Prnrfdure Code (.>c< V 
of JflOS) O. XJ,r.2 . — Prohate and Adminitlralion Act (I' of ISSl) 
f 4J. 

Order XI of tlw presifit C«><U of Civd Procedure applies lo proceedings 
in prolate (pule section 55 of tlie Prol>ate and Adiniiiistratli)n Act). 

Under tliat Order there arc only two methods of discoiery, one hy 
itilerrogatories and the other l»y no order directing diHCO\ery of docunilnts 
ill the possession or power of the other side. 

All Aftidovit of assets actoally receire>] cm, therefore, be oltaiucd 
ill probate proceeding' by iuterrogatoriea only. 

Under rule i of O.der XI, in India as in England, the Judge lias not 
any power to Keltic interrogatories, blit he con only decids.what shouij bo 
oihniniatered 

Tlie dicta iii GuglUb cases with regard to the m’iro extensive powers of 
Courts ill matters of probate, HeeiD to imply tint tlie atrictest relevancy 
may not be rcqnired in iaterrogntories therein. 

Rule obtained by Anilubala D.isi.tho cavcatrlx. 

On the 3rd August lUU, tho oppo'titts p.irty applied 
to the District Judge, ^LParganns, for firobatc of an 
unregistered will, dated 19th July 191-1, alleged to 
have been executed by tbeiryoangest brother Upeiulra 
Nath D.ilal who died on tho 2dth July 3911 at the 
premature- age of 23, leaving a widow Anilubala 
Dasi, the present caveatrix. Tlte citation issued 1)3’ 
Court upon the widow was alleged to h.avo been 

“Ci'il Itnle Nn. y32 of 1915, against the Order of A. H. Cuming, 
IKstrict Judge of Sl-I’arganas, datvl Aug. G, 1915. 
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suppressod; on tlio 3ttl September 1914 the Couit 
made an onlcr for probate of the aforesaid will in 
common form, and it was actually isauecl on the 17th 
September 1914. The widow came to know oi this 
probate for the first time wlien it was shown to her 
father on 4th April 1915. Thcreuiion she applied, on 
1st May 1915, to the District Judge of 24-Parganas, for 
revocation of the said grsint under section 50 of the 
Probate and Administmtiou Act and obtained an order 
directing the i)rnponcnLH to pi-ove the said w’ill iji 
solemn form. She then cntere<l a caveat on 2nd 
Juno 1915 and put in objections on 2 Ith July 191.5, 
two of them being as follows t — 

“(«) That this defendant submits that the value of 
the estate left by her (loccasc<l husband has been 
intentionally under-valued. Tim actual value thereof 
is not less than one lac of rupees and tlie monthly 
income therefrom is at least Us. 500. The petitioners 
for probate have intentionally omitted to give all 
necessary details of the properties (comprised in tlic 
said estate) in the afTidavit uiiiie.\cd to the said peti- 
tion for probate.” 

‘*(5) That this defendant has been advised and 
submits that all the necessary parlicnlurs required by 
law not having been set forth in the said affidavit and 
the same not having been sworn to by the .said peti- 
tioners or either of them, the said petition for probate 
cannot bo entertained.” The said c.ivcatrix further 
pul in an application before the Distiict Judge on 4th 
August 1915 praying that the proponents, opposite 
parties, bo compelled “ to disclose fnlly and correctly 
the properties left by the deceased and the valuation 
thereof by affidavit or uflidavits to bo made by them 
pei-sonally.” Tlio Court rejected this application. 
She thereupon moved the High Court for a rule 
alleging that she had been informed by her husband 
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sliol'tly. bcfoi'a l\is dcatli fcliat lie wag pogsesgecl oi 
IH'Oporties worth more than a lac of rupees, and that 
the aiiiiualincome from the said properties was not 
less than Rs. G,000. 

Dr. Diohrkanath Mitra and Baba Safish Chandra 
Ghatak, for the petitioner. The petitioner is tlie 
widow of tlie testator, 'flic opposite party at fiiwt ob- 
tained probate in common form and when I objected, 
it was proved in solemn form. They say the estate is 
worth only Rs. 17,000; but 1 say that the testator left 
one lac. We wanted the Court below to call upon tliem 
to personally swear an affidavit regarding the assets. 
Vide section 55 of tlie Probate and Administration 
Act and rule U of Order XI regarding discovery of 
docii neiits and evidence. £ now want a discovery by 
way of answer to interrogatoi'ies. 

[Holmwood J. Did yon file any interrogatories 
witii your petition, as I'equired in India, at the time 
of apylying? This is not so in England whore it is 
(lone in Cliambers.] 

On 4th August we filed a petition for discovery 
asking that tlie proponents be compelled to swe.ir an 
affidavit. 

[HownvoOD .7. The rule is mandatory and the 
interrogatories must be filed. What you did must bo 
under some other rule,] 

Wc asked in other words for discovery under 
that rule. 

{liahu Jo(jcn(tra Nath Mukherjee, for the opposite 
party. TIio inventory has already been filed.] 

What is there to prevent the inventory from being 
filed now, if the procedure has in substance been 
followed ? 

[UOT.MWuoD J. No, it has not. Nothing 1ms Jieon 
disclosed to frame an issue. When you arc seeking 
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to init a man in jeopardy of perjury yon must do 
cverytliinjj explicitly. Rule 2 is miiiid.itory. It is 
a very particular rule and wo cannot sillow any 
infringement of it. Yon c.tn go and do so now before 
the Judge. See PeeJe v. Hay (1).] 

Ite.xds petitioner's atlidavil in the High Court. 

[Holiiwood J. No wonder the Distiict Judge 
say.s that there is no provision in the Code of Civil 
Procedure under which what you ask c.iu he onlcrcd. 
It has hcen held that the Judge has no power to 
settle intocrogatoiies, which must he put in verbatim 
befoie the Judge, to see if they aie ftcandalolis or 
improper or irrolovau*..] 

’Ueads the English Rules of 1915. The Probate 
Court in England has wider discretion rcguiduig 
intorroga^tories. 

The opposite party was not called upon to reply. 

Holmwood and SfOLLlCK .TJ. Tills Was a Rule (ob* 
tainod by the caveatri.x) c.illing upon the oi)po8ito 
party to show cause wliy the oitlor of the Court loforred 
to in the petition should not be set aside and the 
opposite party directed to make a full iliscovory of the 
assets of the deceased by an ufDdavit sworn by them 
personally In the form required by law. 

It appears, that a iietitioii was liletl before the 
learned Judge averring that the inventory filed by the 
other side as executois to her Imsband'.s estate which 
alleged that only forty.seven tliousand rupees came 
into their hands in cash was erroneous, and that as a 
matter of fact they obtained a lakh of rupees or 
more and they asked the District Judge to direct tlie 
opposite party to make a full discovery of the assets 
of the (Iceeasod by an aflidavit sworn by the oppo- 
site party porsouaUy. The learnedJiulge lefused the 
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npplication on tho ground that tlioie appeared to him 
to be nothing in the probate Act which would enable 
!um to make any such discovery. He apparently did 
not liavo it brought to his notice tliat section 53 of 
the Probate and Administration Act lays down that 
“ proceedings of the Convt of tho District Judge in 
relation to tlie granting of probate and letters of 
adininisti-ation shall, except as hereinafter otherwise 
provided, bo regulated so far as the circnmstcinces 
of the case will admit by the Code of Civil Proce- 
dure.*’ Tlicre is, therefore, no doubt that Order XI of 
the present Code .of Civil Procedure applies to proceed- 
ings in prob.ate. Under that order there are only two 
methods of discovery, one by interrogatories and the 
other by an order directing discovery of documents in 
tho possession or power of tho other side. The afll- 
davit which the petitioner desires to obtain can there- 
fore only bo obtained by tlie first method, namely, by 
interrogatories; and it is laid down clearly in Order 
XI, rule 2, that on application for leave to deliver 
iuterrogatorios tho particular interrogatory proposed 
to bo delivered shall bo submitted to the Court; and 
in tho case before us no interrogatories whatever 
were submitted to tho Court; and it has been hold 
ill England, and the same rule applies in this country, 
that umier this rule tho Judge has not any power 
to'scttlo interrogatories, but ho can only decide what ' 
.should bo administered. Until the interrogatories 
are filed, it is impossibis for him to settle whether 
there is anything offensive, improper or irrelevant 
in those interrogatories ; and tho dic^a that have been 
laid before us from English cases with regard to 
tho more extensive i>owcr.s of Courts in matters of 
probate, seem to ns to Imply that possibly in such 
matters the Judge would not bo astute to insist ujioii 
tlie strictest relevancy, but ho certainly would bo 
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obliged to exclude anything offensive or l>upi’ 0 ]>er in 
the same Way as in any other It may l)o that in 

mutters ot probate the strictest relcvaucj' in the inter- 
rog-.itoi'ica may not be rcqnirech but this is a matter 
for the Judge to decide when tiio interrogatorU’s are 
filed before him. Until the Interrogatories nio filed ho 
is absolutely witliuai any power wJmtcvor in the 
matter. 

Wo ar(5, therefore, nnablo to help tlm petitioner 
upon the present Ibilo. As there is no provision of 
limitation applying to such proceedings, we can see no' 
reason why lie should not file a proper petition with 
proper iuteiTOgutoi’ics as laid down in Order XI of the 
Code of Oivil Procedure, and we have no doubt that, if 
ho does so, tlie Judge will give tlicm proper attention 
in the exorcise of his judicial discretion, and adminis- 
ter such us may bo according to law. 

With these rc'marks the Rule is discharged. The 
opposite party is ontitlod to Ids costs of this homing. 

Q. 8. Jttiie iUsdiaraed, 
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iilipliciition on the ground that tricrc aiipeared to him 
Anilabala nothing in the probate Act which would enable 

DAsr luin 1 0 make any such discovery. He apparently did 
nAJKsDBANATn uot liavc it brouglit to his notice that section 53 of 
Dalai. Probate and Administration Act lays down that 

“ proceedings of the Court of the District Judge in 
relation to the granting of probate and letters of 
administration shall, except us hereinafter otherwise 
provided, be rcgnlate<l so far as the circumstances 
of the ease will admit by the Code of Civil Proce- 
dure.*’ There is, therefore, no doubt that Order XI of 
the present Code x>f Civil Procedure applies to proceed- 
ings in probate. Ruder that order there are only two 
mctliods of discovery, one l)y interrogatories and the 
other by an order directing discovery of documents in 
the possession or power of the other side. Tlic afli- 
davit which the petitioner desires to obtain can there- 
fore only bo obtained by the first method, namely, by 
interrogatories j and it is laid down clearly in Order 
XI, rules, that on application for leave to doUvor 
interrogatories the particuliir interrogatory proposed 
to bo delivered shall be submitted to the Court; and 
in the case before us no interrogatories whatever 
were submitted to the Court; and it has boon liold 
in England, and the same rule applies in this country, 
that under this rule the Judge Ims not any power 
to settle \ntes rogatories, !)ut ho can only decide what 
should be adininistorod. Until tlio interrogatories - 
arc filed, it is nnpossibts for him to settle wliother 
thci'c is anything offensive, improper or irrelevant 
in those interrogatories; and the dicta that have been 

laid before us from English cases with regard to 
the more c.xtonsivc powers of Courts in matters of 
probate, seem to ns to imply that possibly in such 
matters the .fudge would uot bo astute to insist ;ipott 
the strictest relevancy, bnt ho certainly would he 
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obURctl to oxcludo nnyllnMR offensive or imiwovor u» 

tl'u same ^vay as in any otbor case. It may ho Mint in AxiLAnAi,* 

matters ot probate the strictest relevancy in the inter' 

roj;i\torics Tn:iy not ho rcf^oirod, hut tl>is is a matter llAirsnitANATii 

for the .luilgc to (Iccitle when the interrogatories arc Dai,al. 

filed hotoro him. Until the intorrogjitories arc filed ho 

ia absolutely without any power whatever in the 

matter. 

We are, therefore, nnahlc to help the petitioner 
upon tho present Rule. As there is no provision of 
limitation applying to such proceedings, we can see no' 
reason why he should not file a proper petition with 
proper interrogatories as laid down in Order XI of tho 
Code ot Civil Procedure, and wo have no doubt timt, if 
ho does so, the Judge will give them proper attention 
in the cKorciso of his judicial disorclion, and admiuis- 
tor such as may bo according to law. 

With these re'marks the Rule is discharged. Tho 
opposite party is ontitlod to bis costs of tiiis hearing. * 

G. 8. lixuc discharged. 
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18tli August tlio seller^ repudiated the contract. In an action for breach 
Bila-siram brought bythe buyer on the 26th August claiming damages in 

Tiiakurdas respect of the whole contract for 300 tons 

Held, that on the tme construction of the contract, the buyer hatl the 
’’ ' riglit to demand delivery of the goods by separate shipmonta spread over 

the months from July to December, niid the true measure of damages was 
the aggregate of the diiTerencea>betuceit the contract price and the market 
price at the appointed times of delivery in each niontl). 

Roper V Johnson (1), iVertheim r. Chieonlimi Pulp Co. (2), Frost 
Knight (3) and Broxen v. ilulUr (4) referre<l to. 

Per MooKEiUEE J. In the circumstances of the case, the instalments 
muit be deemed to have been intended to be distributed ratsably over the 
period appointed for the delivery of the whole quantity of the goods. 

Cdlamnins v DotolaU Iron Co. (5), Coddington v. Paleologo (6) referred 
to. 


Thornton v Simpson (7), Tixrltng v 0'R‘ordin (8). Colonial Insurance 
Co. of iV«ic Zealand v. Adelaide Marine Insurance Co, (9) cited by Moo'a'f 
jee J. 

It being fouii'l tlial tho principle applied by the Court of first insfanco 
in asecbBing damages was erroneous, but that on tlic appHcutiou of the pro- 
per principle the damages to be allowed uould be larger, on the dofendant's 
appeal tlic Court declined to disturb the judgment or order n remond 

Appeal by the defendant firm of Bilaslram Tliakur- 
das from the judgment of Ohandhuri J. 

This was an appeal in a suit broutflit by tlio buyers 
for tliiniaffes for breach of contract on the ground of 
non-delivery. 

By a contract ovidoncod l)y bought and sold notes 
dated tlio -ftU June 191 1 the plaiatifT Ezekiel Abi-aliam 
Ciubbay purchased from tho deCcudant firm SO ) tons of 
Brown .Tuva sugar of a certain description at Rs. G-O-G 
per bazar inaund to be dcUvorod duty paid cc Kiddcr- 
pow) Docks', jetty or ghat. Shipments to l>e made l)y 
steamers during ‘^nly Doeembor 191-1 — .slilpmont in 
any montii liy one or more steamers. 

(1) (IR73) L. n. 8 C. I' XC7. (6j (l«78> 17 L. J. Q B. />76. 

(2) 11910 A.c.am. L. 11. 2 Ux. ipa. 

(3) (1S72) I.. K 7 Kx. Jit (7) (IfilT) 6 Taunt. .'iSO. 

(1)(IRT2) 1.. a. 7 1 :k. 319 (8)(l87S')‘i I.. U. Ic. 8J 

( 9 )(i 8 sr,)i..a. i2A.a 12H. 
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It Wiis provided that seven days’ margin should be 
allowed for shipment. The 12th aiul IGth clauses o[ 
the contracf'weie : — 

“ 12 This agreement to be deemed and to bo 
construed as a sepaiate contract in respect of each 
shipment of goods shipped in pursuance thereof 
or intended by sellers for, or available for the fulfil- 
ment of this contract and the rights and liabilities of 
sellers and buyers respectively to be the same as they 
would have been had a separate contract been signed 
in respect of each such shipment. 

16. In the event of bnyers tailing to take delivery 
in accordance with the terms and provisions hei-eof 
any shipment or part of any shipment hereunder 
and ui>ou each occasion on which such fnilnro slmll 
occur, ssllors will be at liberty to rescind or deter- 
mine this contract or any part hereof by notice in 
writing given within fourteen days from the date for 
delivery of such sliipincnt or part of a shipment.” 

On the 4th August, war was tleclarcd between 
England and Germany. 

On the lOtU August a letter was written by the 
defendants to the plaintiff in tlicse terms: “We bog lo 
intimate to you that owing to the war. Jio sugar can 
be shipped from Java witJioiit war lusur.inco being 
effected on payment of extra war Rites. We slmll 
thank you to intimate to us it you are iirupared to 
take the sugar on piyment of the cxlni war insurance 
rates cliargcj therefor. Unless wo hear from you 
within 2 1 hours agreeing to pay the c.xtRi war 
insuRinco rates sve sii.ill take it that you have caii- 
collod the July to December portions of the above 
contract which has been ready for despatch frota 
Java.” The plaintiff replied on the 12tli August 
” I write to inform you that 1 am bound by the contrict 
under which 1 have piirchasoil and you have Mdd me 


1015 
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1915 the sngar and tliat I am in-epared to carry out all ami 
Bjusibam such obligations as are included iii-tho terras of 

TiiAKURPAs the contract,” On tUc 13th August the defendants 
Gdbbay. wrote as followst *• Unless you give us a definite reply 
as to whether you accept fclie condition within two days 
we shall consider the contract as cancelled.” On the 
ilth August the plaintiff replied: “My letter to you 
of the I2th {u>tant was quite definite and I am only 
bound by the conditions of the contract under which 
I purchased and you sold me the sugar. You have 
absolutely no right to consider ray contract with you 
cancelled in any way, and if you do so, you will (lo it 
on your own risk and responsibility. Please note I 
Iiold you strictly to tlie terms of tlio contract and if 
you fail to fuKll it in any way I shall take sucli pro- 
ceedings against you as I may bo advised to take.” 

Oil tlio 18th Augnst the plaintiff wrote complain- 
ing that he had nob received notice of arrival of 
his July sliipracnt of sugar purchased from tlie 
defendants. On the same date ‘the defendants replied . 
“With reference to your letter of tho 14th and IStli 
instant we regret wb cannot add anything now to 
wliat wo wrote to you on tho 13th instant. Please 
note that wo have already cancelled your contract. 
Further correspondence with logaid to tlie said con- 
tract will bo useless.” 

On the 20tli August the present suit was instituted, 
for damages for breach of contract. Damages wore- 
claimed on the following bases : in respect of 5f) tons, 
alleged to bo the July shipment on tho basis of the 
(Ufferonoc between tho contract rate ami market rate 
for ready goods on tlio I9th August, namely, Hs. 7-(J 
for bazar niauml; in rc.spoct of ,50 tons alleged to bo 
August shipment, on the difference between the con- 
tract price and the price actually paid for goods 
putcha’''cd on the 20lli August against tho contract. 
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namely, at the rate of Rs.8 pci* bazar mannd, in respect 1915 
of the balance of 200 tons, on the difference between iJnAsinAM 
the continct i*ate and the market rate on the 20th Thikuhoas 
A ugust for forwaixl shipment for September to Decern- GtinnAY. 
her 1014, namely, Rs. 8 per Uizar mnniul. The damages 
claimed aggrcg.ited Rs. 15,259-12. 

In their written statement the defendants took the 
defences that the contmet was by waj' of wager and 
that they were entitled to cancel the contract owing 
to the plaiiititrs refusal to p.iy extra freight and 
insurance demanded in conscnucncc of the outbreak 
of the war. The defendants further denied the coircct- 
ness of the market rates alleged by the plaintilf or 
that tlic plaintiff had suffered any loss or damage. 

The suit came on for bearing before Clmndhuri J. 

It appeared from tlic evidence that the voyage from 
Java took from eleven to thirteen days, and that the 
market for sugar was a rising one from August 
onwards, the price Increasing to about Rs. 10 per bazar 
inaund. 

On the lOth March 1015, the learned Judge deciced 
the suit, observing as follows 

'“Tlic pbintiff purclta«e<l 300 tviis «f Browo Java Snpar from tlic 
'ilef<*n<laiit firm alupments July to December, 50 tons e-icb montli. Tlic 
contract proviJeil an extra seven d.ays for each month's shipment, that is 
to say, the July shipment could lure been made in the first week of .Vugiiit 
and FO on. There h oideiicc that the \oyngc from Ja\a to Catculla <lircct 
takes 11 days therefore the first shipment was due to on-ue ol-out the 17t1i 
or iBth of August 1914. In the meantime war had l>ecn declared and the 
defendant firm wrote to the pluntsff askin? him if lie was prepared to p.iy 
extra war insurance rate and in the eient of his not agreeing w hether Iic 
would caoci'l tlie contract. The plamtill replied that he woiiM abide by 
the terms of his contract. Then on the l8th .Vu;;n-it came a letter from 
the defendant saying that he had already canceUc^l the onlract, olthough 
there had been no pre\ious laueellatioii by him. It is quite clear that the 
defendant’s letter of the 18th must 1>C taken as lus repudiation. Tins biter 
was recciied hy Gubbay, the plaintiil, on tlie 18th August l^lween T. and 
7 p.m when it Was t<.*o laic for him totakeaii) ateps that day. Tl>eneitday 

23 
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he went to the market and tried to parcha«e ready goods at spot price. Tlie 
rate for the same quality was Bs. 7-6-6 rising to Rs. 7-8. He tried that day 
and the next to buy forward sliipraeots August to December, and managed to 
get one lot of 60 tons at Bs. 8 for the August shipment. The evidence is 
quite clear that at that lime there were a large number of buyers and very 
few sellers. I accept the evidence which lias been given by the pldntiB 
with regard to wliat he did and the 'rates he was offered. It is supported 
by the evidence of Mr. Manesseli who is in the Sugar Department of a very 
large firm in Calcutta. He has produced his books, and liij evidence 
entirely supports the claim made by the plaintiff. There was another 
witness of the name of Chiman Bam on behalf of the plaintiff. He was 
examined and partially cross-examined. He was asked to produce certain 
books and his examination stood over in consequence. As he failed to 
appear by the time the rc«t of the evidence was finished, the plainfifl’s 
counsel asked that his evidence should be rejected altogether. Tho defen- 
dant also did not desire that the case should stand over for further cross- 
examination. So 1 am treating that evidence os not given. The defence 
has been thrce-fold : (i) The contract was of a wagering nature That 
defence w<is ahaii<IoQe<I. (it) That under the terms of the contract tlie 
defendant was entiUed to claim extra w.-)r iiisurance from tlie plaintiff, and 
ho not having agreed to pay it. tho defendant was entitled to cauccl tlio 
contract. There is no support for this fromllte contract. I do not think 
the plaintiff could have been justly colled upon the extra rate, (ill) That 
having regard to the state of the market, it was the duty of the plalotiff to 
try and minimise the loss as much ns possible. I do not tluuk the plaintiff 
could have done more than what he did. Tlie market had gone up. Sellers 
sscre atiTious to settle, and a large number uf settlement contracts were 
entered into in tho market. There were very few forward Bcllcrs, but there 
uore a large number of buyers. I tlnnk the pliiintiff is entitled to damages 
on the basis claimed in the plaint, namely for tiic July shipment the “ spot 
price " for goods for tho August siiipment nt Rs. 8 and also for 
ScpteralKr to Deceml'cr at the same rate. 

“ With regard to tlie evidence on Itchnlf of the defendant most of 
the conlrncts were Bctllcraent ciiutraetg. Messrs. Rallt ProtliCrs’ haninn, 
who was cxcinincd, said that Rail! Brothers were not sellers at tho 
rate mentioned hy him. lie could not say whether they were sellers 
nt Rs. 8 or not. Ho »nid ho did not know. This I find difliciiU to 
accept. There was another witness nnm»d Manna Lai who purported to 
gi%o evid 'uce of im ottiia! sale. It is difficult to say from Jus evidence as 
to what the nature of that trnn'-aitmu was. H seems to me to have l.eeti 
in the nature of a B-ltl'in-nt, in which the defejiiLint was concerned The 
pliiDtiff hvl not sufTieicnt opportunity to inrestlgato the particulars of that 
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trao'^action. I <lo not tliink Uie rates for settlemCDt contracts in llie tlien 
condition of the inaikct can bo treated as tlie bazar rate. People settled on 
the beat term-* they could The rale for actual sales ought to be accepted • 
there is no dispute practically about the ready rate Tlie plaintiff tiied to 
purchase against tlio other sliipmenls from dilf.-rent sellers, all well known 
III the Calcutta market, and failed to get mure favourable rates I prefer 
tlie evidoiiLC given on his behalf and decree the suit with costs on Scale 
No II iiKliiding reserved costa.” 

From this jndgment the defendants appealed. 

Sir S. P. Sinhn (with him Mr. N. N. Gupta), for 
file appellant. Tlie Court of first instance was in 
error in tieating the contract as other than one enUre 
coiitruct for 300 ton.s: it is nowhere stated in the 
^contract that delivery was to bo made by- monthly 
instalmonta. The sellers were entitled to give delivery 
by monthly shipments, or at tlieir option could ship 
the whole qaiuitUy by one shipment between the 
months of July and December :.Bmnd/ v. Lawrence {\) 
Now by his letter of the 13tli August the defendant 
clearly indicated liis intention of cancelling the con- 
tmet on the 15th Augu.st and the plaintiff treated tlio 
letter as a repudiation of the whole contiact. Conse- 
quently the loth August must be taken as the date of 
breach of the whole contract. Damages should bo 
assessed in respect of the whole quantity of 300 tons 
-on the basis of the market nito on the loth August, 
the date of breach : Calamums v. Do vlais Iron Co. (2). 

In a rising market, tlm plaiiilifi should not be 
allowed to split up tbc w’holo quantity into several 
lots of 50 tons Tlie plaintiff was bound to minimize 
his damages. [Further ar^imout was addressed on 
the evidence as to market rates.] 

Mr.B. C. Milter (following, with permission of the 
Court). The purchaser had to elect whether he would 
accept the sellers’ rci)udiat!on of tlie contract, or 
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iie went to the market anti IrieJ to purciiaoc rearly goods at spot price. The 
rate for ttic same quality was Ils. 7-C.G rising to R<. 7-8. lie tried that day 
and the next to hny forward aUijmcnta August to DoccinWr, atid mauagfd to 
get one lot of 60 tons at R>*, 8 for the AugnU shipment. The evidence is 
quite clear that at that lime there were n largo niunU'r of Imycre and very 
few sellers. I accept the evidence which has beeti given hy the plaintiff 
with regard to what he did and the 'fates ho wn-s offered. It is Biip|>orl'-d 
hy the evidence n£ Sir. Slancsscli svho is in the Sugar Department of a s'cry 
large firiii in Calcutta. He has produced IjIs Inoks, Rtid hi^ evidence 
entirely siipporte the claim made hy the plaintiff. There svns nnothcr 
^\itncss of the name of Chiman Ram on Itchnlf nf the plaintiff. lie was 
examined and partially cro<>3-cxamined. He was asked to pro<htee certain 
hooks and Ida cxamiimtion stood over in consequence. As lio failed to 
appear hy tlie time the rc*t of the evidence was finishtd, the plaintifTs 
counsel asked Unit Ida evidence alioiild l*c rcji'cted altogether. The defen- 
dant also did not derire tliat the ease should stand oscr for further cross- 
examination. So I am treating that cvldcoce as not given. The defence 
has heen tliree-fold: (i) The contract was of a wagering nature. That 
defence was ahniidoucih (n) That under the terms of the contract tlie 
defendant was cntitJcd to claim extra war iusuranco from the plaintiff, and 
ho not having agreed to pay it. the defendant was entitled to cancel the 
contract. There is no support for this from’lhe tontraot. I do uot think 
the plaintiff could have been justly called upon the extra rate, (ii!) Tiiat 
having regard to the state of the market, it was the duty of Ihe plaintiff to 
try and minimise the loss as much as possible. 1 do not thiuk the plaintiff 
could have done more than what lie did. Tlie market had gone up. Sellers 
were anxious to settle, and a large number of settlement contracts were 
entered into in the market. There were very few forward Bellcrs, but there 
were a large number of buyers. I think the plaintiff is entitled to damages 
on the basis claimed n> tlie plaint, uamely fortiic July shipment the “spot 
price ” for goods for the Aogu-<t Rhipmeiit ot Rs. 6 and also for 
September to December at the same rate. 

“ With regard to the evidence on behalf of the defendant most of 
the contracts were seltlcmCBt coutracts. Slessrs. Ralli Brothers’ banian, 
«ho_wn«> esr.mined, eaid that Balli Brothers were not sellers at the 
rate mentioned by him- He could not say whether they were sellers 
at Rs. 8 or not. Ho said lie did not know. This 1 find difficult to 
accept. There was another witness named Manna Lai who purported to 
give evidence of an actual sale. It is dilEcuU to say from Ids evidence as 
to wiiat the nature of that transaction was It bcouh to me to have been 
in the nature of a settlement, in which the defendant was concerned. The 
plaintiff had not suEdent opportunity to investigate the particulars of that 
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tranfaction. I do not tlnnk tho ratca for settlement contracts in tlic llicti 
condition of tlic market can bo trcatcil ns the Imzar rate. People settled on 
the belt termn they could. The r.ate for actnri sales ought to be accepted • 
there is no di«pute practically about the ready rate. TliQ plaintiS tried to 
purchase against the other shipments from ditf^rent acllcrs, all well known 
in the Calcutta market, and faded to gel more favournble rates. I prefer 
the evidoiice giien on his bciialf and decree the suit with costs on Scale 
No II iniliidiiig reserved costs ” 

From this judgment the defciuhints appealed. 

*S'(V S. P. Sinha (with him Mr. N'. N. Gupta), for 
flic appclbmt. 'JMic* Court of first instance was in 
error in treating the coutnict as other than one entire 
contract for 3QU tons*, it is nowhere stated in the 
contract that <lolivory was to be made by- monthly 
instalments. The scUorB were entitled to give delivery 
by' monthly shipments, or at their option could ship 
tho whole quantity by oiio shipment between the 
months ol July and December v. /Mtvrence{l) 

Now by his letter of the 13th August the ilefomlant 
clearly indicated his intention of cancelling tho con- 
tract on the 15th August and the pluintiir treated Die 
letter as a repudiation of the whole contiact. Conse- 
quently tho loth August must be taUen as tho date of 
breach of the whole contract. Puinngo.s shouhl bo 
assessed in respect of tho whole quantity of 300 tiins 
-on Die basis of the inarhct nito on the loth AugU'tl, 
the date of breach ; Calaniinits v. Do vlni.'f Iron Co, (ill. 
In a rising inarUct, t1if' plulnlUV shmihl not he 
allowed to split up tho whole tpuiullly Into sosorol 
lots of 50 tons Tho pluiutitr wss hound to mininilMi 
his damages, [Further arguiueut was iuldn''«'’ed on 
tlie evidence as to inarlcol rates,] 

Mr.B. C. Milter (following, with pornd.sslon of tho 
Court), Tlie piuchaser had to elect wlielher ho would 
accept tho stdlors' n'pudlutlon «»! the eontnicl, or 

(2)(IHT«)47b.J.g 11 6"'!' 
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consider it ns still open. If ho elected to treat the 
Dilasiram contract as broken, the breach lun.st be deemed to bo ns 
Tjiakuhdas on the day when ix)j»inliatioii was first intimated i.c. 
OitcBAY. tlie 15(li August; Johnstone w Milling {\)> 

Mr. Zorah (\N’ith him Mr, Ilgam), for tlie respond- 
ent, was not called upon on tlic question of tlie 
construction of the coiitnict as regaids delivery by 
instalments. On the question of damages — the dc- 
fendant’.s letter of the 13tb August was not a clear 
repudiation of the contiact. The first clear intimation 
of repudiation was contained in the letter of the 18th 
August, which w.as i-eceived after working Iiours. It 
follows that the breach occurred on the 19th August. 
The measure of damages is indepoudejit of the date 
of the broach; the true measure is thO diilTerciice 
between the contract mto and the nnirket nite on the 
last days when the several deliveries In respect of the 
several Instalments should have been given : Brown v. 
Muller C2), Frost v. Knight (o). On this basis the 
plaintifT was ontitlcd as damages to a larger sum than^ 
he had claimed, or than had been decreed in his 
favour. The damages iii respect of the .Tuly ship- 
ment have been correctly assessed on the basis of the 
diflereiice between tbc contnict lute and the market 
' rate on the 19tli August — the Inst day for delivery 

of that shipment. As to the August shipment, the 
f damages have been assessed on the basis of the differ- 
ence between the contmet price and the price actually 
paid for similar goods on the 20th August. With 
regard fo the remaining four shipments aggregating 
200 tons the pliiintiff has minimized the damage by 
assessing it on the basis of the difference between the 
contract rate and the market nite on the 20th Augiist 

(1) (1K80) L. l\. 16 Q. D. D. 400, 467. (2) (1872) L. R. 7 Et. 31D. 

• (3) (1872) L. K. 7 Es. 111. 
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for sUnlliw snptv for ‘^liipment Si*j»ti*mhcr to Dcccon- 

Ittt I'^tnnt 

A*? lo llio corn'clnoss of Hx; market nite«. ihi** was 'fiuKt ni.»- 
a fjiicslion of farf wliu'b was ilcchlcnl on llie ovidcnco (jrnnu 
In the lilaintlfTs favour li\* the Court of fli-st inslnncc*, 
and then' i-s no ivason iopo l>eliifid that flndit)^'. c.j. 

Mr. li. C. Mittfr, in n'ply. Wltcro tho (itjcstiou 
hefoj’c the Court is one of iiifooMice only, the Court of 
first instance Is in no l»citcr position ti»nn tlie Court 
of appeal : Monft/oiiif'Hr ,v Co. Ld. v. WoVacc- 


S.VXDERSON C. J. In this case tlio plaitJtifT brouglit 
ills action apiinst tlic defciidaiils claimlntj damages 
for breacli of contnicl. The coiitnict was in icspect of 
liOO tons of IJrown Java stipii*, which weie to be 
delivered in Calcutta, and tbo contmet price was 
rupees six and ])jcs six i»cr Bazar mimndj tbo broods 
woic to bo delivered ex Kiddcrporc Bocks Jetty or 
Gliat, and the slilpnionts wci*c to be made by steamers 
(luring July to December IttH. The date of the con- 
tract was tlie -Jth of Juno 19M ami the first shipment 
would have to be made i(» July. But in tho contract 
there was a clatise giving the shipper seven days’ 
margin, so that if he shipiJcd tlie July shipment by 
the 7th of August, it would bo in accordance with the 
terms of the contract. It w’as given in evidence in 
tho course of the case that the length of tho voyage 
w'oiild be eleven days but it was said on beiiaif of tlie 
plaintilE that it w’ould be thirtcou days, ami for the 
sake of this case we may take it from eleven to thirteen 
(lays, so that the first shipment under tiiis contract 
namely tho July shipment, if the slupper took tho 
whole margin which was allowed to him, that is, the 
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first seven days of August, would 1)3 due to be deli- 
vered in Oalcntta about the ISth or 19tb of August. 

Now, on the -ith of August, as every body knows 
war was declared, and, a letter was W’rittcn a few days 
afterwards by the defendants in these terms, “ We bog 
to intimate to y^ou that owing’ to the war no sugar 
can 1)3 sbipiicd from Java without war insurance 
being oflccted on payment of extra war nites. Wo 
shall tliank yon to intimate to us if y'oii are propaicd 
to take the sugar on payment of the extra war insur- 
ance rates oharged therefor. Unless we hear from you 
within 21 hours agreeing to pay tlic e.xtr.i war insur- 
ance rates, wo shall take it that yon have cancelled tlie 
July to December portions of tlio above contract 
wliicli has been ready for despatch from Java,” Tlie 
answer to that from the pluintill was, “ I write to 
inform you that I am bound by the contract under 
which I have purchased and yon liavc sold mo the 
sugar and that I am prepared to carry out all and only 
such obligations as are included in the terms of the 
contract.” On the 13th the defendants wrote unless 
you give us a deQintc reply to whether you accept tlie 
condition within two days, we shall consider the con- 
tract as cancelled.” On the Mth the i^laintifC rej)lied 
practically confirming wlint ho liad already’ said that 
he stood by his contract. On the LSth he' w’rotc com- 
plaining * that heh.ad not yet received iiolicpof arrival 
of his July shipment of sugar purchased from the 
defendants under contract No. 503.’ On the 18th of 
August, the defendants wrote as.follow3, “With refer- 
rence to your letter of the 14th and IStb instant, we 
regret we cannot add anything now to what wo wrote 
to you on the 13th instant. Please note that we have 
already cancelled yonr contract. Further correspon- 
dence with regard to the said contract will be useless.” 

Now upon that, the first point that was raised by the 
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3iri 

loarno<l coiincpi (nr UuMlofondunlH wnn that that wm l9ir> 
a rojauliatnn thn cnntr.irl ami that tho n’pmlla- 
tion t(mk o(T«*ni on tin* of Aiipti**!, hiHUi^ their Thakippas 
arpntnont iiprin the hotter of the 13th of Aupiist in (jiniiAT. 

which thi‘v s.oil “ rnle'«s voii pive im a tlennUo rcnlv 

. . * * . ... ... * 
to whether vcut accept tin* Comlitinn withtii two (j.j, 

(lays we shall cojmiiler the c»»ntr:u’t as eancclletl." It 
has heon at^msl on the part of the phiintilT that 
that was not a jlcllnit'* repmUaiion atnl that it pave 
time for further cnnsi(i«*ration. further correspotulcncc 
and further nepotiatiotis. ami if the defendants had 
chosen to po hack tipon what they said in tho letter 
of the 13ih fif Atipust tlicy cotihl have tlonc so. I 
think tho phdntilt is ripht upon that point, and 
that the letter of the I3th Anpusl was jiot a snfii- 
cloiitly definite statement of repudiation, and us a 
matter of fact the actually tlefinite repudiation was 
not made until tho 18tU of Aupust, 1011. TImt 
letter of tlic l8tU was delivered hetween G and 7 P.'M. 
of the 18th, and I do not think It can ho seriously 
disputed that it was too laic for the plaiiUllt to do 
anythinp on that day. Therefore, the matter stands 
in this way, that on the I8th of August the defojidants 
repudiated their contract and ilefinitely told tlie 
plaintifi that they were not pi-cpared-to curry it out 
any further. Therefore, there was a breach of the ' 
contract on the p.irt of the defendants, and the 
question arises to what damages the plaiutift was 
entitled. 

Now, such a question as this in my experience 
nearly always gives rise to matters which are very 
diflienlt to decide, and I do not think that this is 
an exception in that respect; it does raise difficulty . 
as to the proper measure of damages. , - 

The first point on this part of the case, which was 
i-aiscd by the leading counsel for the defendants, is 



31G 


1915 . 

HiusinAM 

TUAKWnDAfl 

- Gucdvy. 

Saspersos' 
C J. 


INDIAN LAWHEPORTH. [VOL. XUII. 

this; Iio argued that althoiigli the defendants the 
sellers wore entitled to deliver the .300 tons of brown 
.lava sugar by instalments bN* shipment in each month, 
fi-om July down to December, the bn^’cr had not the 
right to demand delivery by such sliipmeiits or instal- 
ments imt tliat the sclioM if they had chosen could 
have delivered the whole of the consignment— the 
whole of the 30J tons in August ; or, on the other liand, 
he could have postponed delivery of tlie whole .300 
tons until the last month specified in the contnict. 
In my jiulgmoiit that is not a correct construction 
to ho put upon this contract — it is not in accordance 
witli the terms of the contract, nor is it in accordance' 
witli the common sense of the matter. I am of 
opinion that just as the seller had the right to deliver 
by separate shipments spread over the Jnonths from 
July to Decetnber, the buyer in tl)e same way had 
the right to demaiul delivery of tlio goods during 
those months from July to December. It would 
he an nstoiishing proposition from a business point 
of view that the seller could have delivered by in- 
stalments ill the way be claimed ho had the right to 
do, yet the buyer was bound to take the whole lot 
at the beginning of tlio iieriod or at the end of the 
lieriod. For these reasons, I «lo not think that 
the iirst point raised by the learned counsel was a 
good point. 

The next point that was raised by the learned 
counsel for the appellant was in respect of tlie 
July shipment. The learned Judge who tried tlie 
case, in assessing the damages has taken the market 
price for tlie July shipment to be Rs. 7-6, and he has • 
deducted from that the coiiti’act price, Rs. G-0-6 pies, 
and has awaixled damages upon that basis. It was 
argued by the learned counsel for the appellant 
that the learned Judge should have taken a lower 
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I'llo Hiati K**. 7*<^ niina** jis iIm* inatkiM prlco. I tliltik 
tlipn' w.i*. vnnioicnl «‘v}ilc'nci* |o justify tin* finilin^r 
of llip Ir.irnrsl .Tinli:i‘ l{s. 7*<* was Iho iii.irkcl 

in ii'-'p Tf c.f iJjr .Inly sliijmirtit. jun) I ilo uol 
tliink tln*ri- i>. siin}«*nMil ii'a^on f«*r tlio 

li'arniMl upon lli:it point. 

The noxt pftliit llmi w.is n»|sisl hy Sir Safyendni 
is tliat in :is>.ossln^» tlip daina^’cs. not «jnly onirlit tho 
•Tnly sliipjnont to hy taktn ui tin* n‘'nly nili*. hiit tlu* 
AuRiist sJnpnifiit aKo <nit*l»t to Im* tnlcpii at the 
rpady niip. As J nnilorstoml liinu Ills ^Monml wiH 
that Inasimicl) as tin* shipper, if lie had liked conid 
have deJiv<>i'»d th(‘ shipnietit ?iy the Ifhh of 

Auijtist, therefore iho nuirket^mtc for the ready 
l^ood.s— (I am not sate whether (hat l« the correct 
Way of 8iH*cifyinp the inalter; what I mean is the 
market-rate for the i^oodn which cotiM he' delivcied 
tlien) oiii,dit to lie taken in respect of the Ati/^HHt 
shipment. I do not think that that is a sound conten. 
tion for the loason tlial the shipper was not bound to 
deliver tlio Auf,Mi.st Hliipmont until Septombor, and 
that until Sejitember arrivcil Ihcixj would have boon 
no breach of contract (apart from the i-ciindiatinn) on 
the part of the seller if ho had not<IcUvorccl tlio August 
shipment. I, llieroforo, do not think it is correct to 
.say that the Icarjied Judge in a.ssessiiig' the damages 
for the August sliipmont was bound to take the ready 
rate. 

But then comes the matter' which I think i.s really 
(lillicult in tliis case: tliat i^ with regard to the ship- 
ments otlier than the July shipment. The learned 
Judge has taken the market price as Ks. 8, ami ho has 
deducted from that the contract price, Rs. G-G pies. 
^Now, with the greatest deference to the learned 
Judge who tried this case, I cannot biing myself 
entirelj’ to agrae with that part of his judgment which 
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deals witlj the ovideiice which was given on belialf of 
the tlefcndauts. Tho evidence wi\ich was given on 
behalf of tlie defenrlunts consisted of tlie evidence of 
the representative of Messrs. Ralli Brotlieis, and 
another gentleman whose name was Monna Lai. I am 
leaving out t!ie evidence of another witness because 
both the learned connscl for tin appsUant have laid 
no stress upon bis evidence. Now, to my mind, there 
was evidence given which rcfinires very careful con- 
sideration. There was first of all the evidence of the 
representative of Messr.s. Ralli Brothers who produced 
his market-rate imok which was made up in the ordi- 
nary course, every day at 5 o’clock in the afternoon, 
and, presumably, a gentleman, who represents such a 
woU-kaown firm as-Mcssrs. Ralli Brothers, goes to the 
market, and makes up his book at tlie end of each day, 
is in a position to know what the innrkot-ratos wore, 
and the entries arc made from day to day in the ordi- 
nary course. Speaking for myself I think that is most 
cogent evidence: and further, when I compare the 
entries in that book, as far as I can, with the entries 
which were made in the market book of Messrs. Sassoon 
& Co,, namely wtili regal'd to the loth, 17tli and 18th 
August, I find that' the rates which were entered in 
Messrs. Sassoon & Co.’.s book agree practically witii the 
rates entered in Messrs. Ralli Brothers’ book, thereby 
showing that they ai*e bond Jiile business entries. 
Unfortunately Messrs. Sassoon & Co.’s entries with 
regard to the forward nites did not go beyond the 
I8th, but up to the 18tU they do conform to the entries 
in RalU Brotbei-s’ book. Then after the 18th Messrs. 
Ralli Brothers’ entries are in re.specfc of the forward 
rates for shipments from July to December which is 
the i>eriod specified in the contract, with which we arc 
concerned. Those rates -on the 19th August were 
Rs. 7-7, on the 20th of August Rs. 7-10, on the 21st 
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Atipii'-t !?•<. S ffir nn«ly. tin»l llir r;<lr for forwnnl 
IN “•II. TIm» loanw’d "*itlt 

to 111 it lin** Kiinjily !»iM IhN. “willi n'pinl to 
t!i(* oviihoir" iH) hrlirilf of llio iIofoiKlntit most of tin* 
contnii'K wi-n* contr.iri*<.** Well, It may 

Ik* so: tin* i-oritrict to wlijrli llio witness referred 
‘'iK'cilie.illy may have ln'eij a ••elllemeiit eontr.ict» 
l)Ml 1 nny luiini oni h tc Oiat with re^r.inl to the 
(Mitrics made in thi' liooU Him Kumar Hhalcat lias 
satd,“ (here weit* havers anil ^elIe^s in the market for 
n‘ady and forw.inl j:o<kIs — otherwise then' ran he 
no nites.” Then the learned diidpe ;»oes on to .say 
“ Mes-ir^. Halil Hrothers* H.inlait. who was cxamineil 
siiil lint HiUi Hrolliers wen* not Hellei-s at the rate 
mentioned by him. He cmihl not say whetlier they 
weit5 sellers at IN. 8 or not. lie s.ud he did not 
know. This I find dinieuH to accept.” It seems to 
me, with ffreat respect to the learned Jndj'O tliat he 
has not given snlliclcnt consideration to tho very 
cogent evidence, which w.is put forward hy this ropre* 
sentativo of Mo.ssrs. Halli Drothens in rc.speet of the 
entries hi tlio hook. Further than that, tlioro was 
evidence given hy a witnc.ss culled Manna LaU,-who 
spoke to a p.irticnlar tninsnction of tlie lOtli of August 
“ for September to December slilpincnt at tho price of 
IN. 7-3 ’’and witli regard to him, the learned Judge says 
“There was another witness named Manna Lull who 
purported to give evldciico of an actual sale. It is 
dhlicult to say froraTliis evidence as to what the nature 
of that transaction was. It seems to me to have been 
in the nature of a settlement, in which tho defendant 
was concerned.” Now, tho evidence was that it was 
not in the nature of a settlement, and there was not 
any ground for the statement that Manna Lall and the' 
defendant were connected in some shape or fonu with 
the transaction. These are the grounds for my saying. 
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with groat doforoiico to the learned .Tndge tliat lie Inis 
not given aulllcicnt consideration to tlio cvidenco on 
tliis point. Hut the inattcr does not stop tlierc. 
Siipimsing I am not satisfied tlmt the evidence of the 
defendant has been sullicicntly appreciated, wliat is 
tlie position? I have to consider now upon the 
evidence wliat arc the rights of the parties, and I 
think that if I were now to proceed upon the evidence 
whicli is before me, to assess tlic damages njion a 
correct^ basts and upon tlic right principle as laid 
down by the authorities, as far as I understand Mr. 
Hitter, I should Imvetocometo the conclusion that 
the idainliir would beentitiod to more damages than 
the learned Judge has already awarded him, and I will 
now proceed to say why. The principle upon which 
the damages .slionld be assessed is this : 1 am reading 
from a passage in Leake on Contracts, (hb Edition, 
page 638, which correctly slates the law on the point, 
“ where there is a contract for tlie sale and delivery of 
goods at a futuro time, or in instalments at future 
times a notice by the seller to the buyer of liis inten- 
tion not to deliver may be accepted and acted upon as 
an immediate bre,ich, and the buyer is primA facie 
entitled to damages measured bj* the dilTerence be- 
tween tlie contract ijrico and the market price at 
ibe appointed time or times of delivery, leaving U 
to the seller to show’ in mitigation that he could 
in the interval bave obtained a new contract upon 
better terms, or if the time for delivery has not elapsed 
when the damages are assessed, the futnre^damages 
must be estimated prospectively.” To make it perhaps 
clearer I may refer to Hoper v. Johnson (1) where 
there was a contract to deliver coal during certain 
months and where the defendant refused to deliver 
any coal, and the plaintifl brought an action for 
(I) (1873) h. R. 8 0. P. 167. 
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clninnpcs fnr iIiIm litvnch. Il \Va« Ih’M Mi.'iI Ii» Mii* 
nb«pncc* nf ovidjMirp oti jIm* i^rl of tin* ilcb*ntl;rnt- Mii.T^ui 
that the pl.iitiiiflK rcitiM Imvr 0111011)0(1 a new ivm. Ti-AKiRtu* 
tract on ‘•iwli I^-muh as to iniiiinito lliolr tin* (nr^vr 

Ime incasnn* <»f tl.iin.iecs was t)ii> putn of lI»o clifTor- ^ “ 

cnees between the contnid pHiv ami the inaiket aJ, 
Vrico at the se vend peruKiH (or dcllvcriuj:. iiolwUh 
slandiiif; tli:it the last jnnnal had not idapsed when 
the action was hnni;»ht, *»r when the cause wjis 
tried. Thcrefort*, I n*peal that If I had to hep)) now 
and a®!sess the dania^*os afresh upon the true hasis. 

I should have to consider first of all what was the 
contnict price tiiat was fl.\e<l hy the eontnict, and I 
.should have to ascertain fro)n the evidence what the 
miirkot price was in Angust, Septonher, Octoher. 
November and Deconiber. and then to subtnict the 
contract price front the market ]» ice at the iii)i)olntcd 
times of delivery in each month, and add the dUfcr- 
oncc.s together, in oixlor to make out the total antount 
of damages. It is in evidence that from Augmst the 
market was a rising niarkct. Then wo have tlie evi- 
dence that the market price htcreased, until it )osg to 
something like Rs. 10 , perhaps cvoi more, Rs. 10-1 
anna. Tlicrefore I say that if I had to begin now to 
assess the damages again, as far as I can see according 
to the evidence, I should have to awani to the plaintill 
a larger sum than that which ho has obtained under 
the judgment of the learnerl Judge. Tliereforo, al- 
tliougli I cannot say that the judgment which the 
learned Judge has given is good with regard to the 
in which be has treated the defendant’s evidence, I am 
not in a position to say that the plaintiff ought to bo 
awiiixled les<"damage than what the learned Judge has 
given him. If I had to disturb this judgment, I should 
have to proceed to assess the damages upon the above- 
mentioned principle, and according to the evidence 1 
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sboiikl have to awawl to the plaintiff more than what 
ho has already obtained, aiul for this reason I do not 
think that it would be right for me to disturb the 
judgment of the learned Judge. 

I think this covcr.s all the poinis which have arisen 
in this appeal. 

The appeal most, therefore, be dismissed with 
costs. 

WOODROFPE .T. On the question of the markot rale 
we have been asked to say that Mic finding of the 
learned Judge that the rate in August atld September 
to December was Rs. 8, is wrong. If the evidence 
ho closely exuuiincd, it 'will be found that the only 
item which directly bears upon the appellant's argu- 
ment is that wjiicli was given by tlie witness Ram 
Kumar Bliakat the HUg-ar banian of Messrs. Rallj 
Brothers. The question in this case is not in my 
opinion so much the issue wliethcr if wo had hoard 
the case ourselves wo should or should not have 
preferred his evidence to that given on behalf of the 
plaintiff, but whether that evidence having been re- 
jected by the learned Judge, it is by itself suflzciejit to 
enable us to hold that the jinlginenton this point Is 
erroneous. I refer to the evidence of Ram Kumar 
Bhakat because the evidence of the witness Narcndi-a 
Krishna was not relied upon on behalf of the appellant ; 
and tlie only other witness is the 3 k 1 witness Manna 
Lall. He states that on the 19th August 191-1 he pur- 
chased 50 tons of September to December Shipment at 
Ils. 7-3 from one Jankidass Bulla Bux. The rate at 
which that sale was effected is different from and 
lower than that given as the market i-ato on the-samc 
(late by the witness Bhakat and is a lower rate than 
that which it is contended by the 12th ground of 
appeal should have been awaitled to the plaintiff 
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What thou is the evidence of Uhakat upon which the 
appcllanl’a aiyuincJits rests. He is tlie suffar banian 
of Messrs. IJalli Urothern and is cert.iinly an iiniior- 
tant witness. lie states that the late of leady goods 
on tlic null August was Ks. 7-7; for forwanl goods 
(Icliveniblo July to December Mine rale 5 and on the 
20th August ready goods were quoted at I?s. 7-10 and 
forward for tlie the Kiine months at tlic same rate. 
Now, against this wo liave it upon the evidence of 
this witness that there was on the IDth a sale to 
Jfessrs. Shaw, Wallace ami Co., at a rate which was 
higher than that whicdi is .stated to be the market 
rate on the lOtli August and on the 20th August we 
have a sale to Messrs. If.dli Urothersat JJs. 7-8 whicli 
is lower than what was stated to be tlie market rate 
for the 20th August. We further have it that when 
the witness was asked whether it any one wished to 
pureha.se fioiu him fiom llic 17th to 20th August ho 
would have sold at the rate at wLicJi lie had sold to 
Messrs. Kalli Urothers on those dates, he leplicd 
that he would have sohl to Messrs. Ifalll Brothers 
and Shaw, Wallace and Co. if they wished to buy, 
but be would not sell lo other buyers at tliU rate. 
When he was asked at what rate ho would have- sold 
to them he made a somewhat vague statement that 
the rate would depend ni>on the parties — aunns 1 , 2, 3 
or higher according lo the customers. Ho w’as 
further asked whether Messrs. Ralli Brothers whoso 
banian lie was were pieparcd to sell at Rs. 8. With 
regard to this he says lie did not know; he could not 
say. With regard to this portion of his evidence Mr. 
Justice Chaudhari finds some diflicuUy in accepting it. 
And speaking for myself 1 think I should have found 
some difiicuUj’ considering what the position of the 
witne.ss was, n.imelj’, he was the banian of Messrs. 
Ralli Brothera and so hir as the sugar business of 
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Mc«?si’s, Ralli Drotlici's wass coiicerncil he was in fact 
fclie rejircsentative of Messrs. Ralli Brothers, Tliis wit- 
ness, iiowcvor, allorcls stmng corroboration to another 
l)ieco of ovUlcuco given on behalf of the plaintifC when 
he states that the market went steadily up and tiiat 
the rate upon the day on which lie gave cvideiiee was 
as high as Us. 10-1. Now, tlto question before us on 
this matter is one of pure fact. There is evidence 
which supports the learned .Tudgo's finding thougli it 
is true that .some of the criticLsms which Imvc been 
passed on it may bo .said to be well fonnded. On the 
other band I am clcarlj* of 02 )inion fliat it is not 
auflicient to sliow, as it is Incumbent on the appolhuit 
to sliow, that the evidence before us is such that the 
finding is so clearly erroneous that it should be 
reversed. 

As regards the questiou of construction of the 
contract and that it was not in fact repudiated until 
the 18tli of August and as regards the rate as regaixls 
the July shipment, I agree with wlmt has been said 
by the Chief Justice. T have nothing further to add. 

I agree with him that the appeal should be dismissed. 

Mookerjee J. This is an appeal by the defen- 
dant in a suit for dainuges for breach of a contract, 
made on the XtU June Itll*!, for delivery of 300 tons of 
Brown Java Sugar by him to the pIuiiitifE at the rate 
of Us. 6-0-G per maiind. The contract provided that the 
shipments would be made by steamers during July to 
December 1014, and that any shipment might be made 
within seven days after the expiry of the particular 
month. After this contract had been made, war was 
declared on the 4tli August 1011; si.x days later, the 
seller wrote to tiic buyer and asked him to bear the ' 
extra war iiisuraiico. The inirchaser replied that be 
was bound by the contract and was prepared to carry 
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out nil and only such o1)lif>ntionR as wore included in 
its tenns. The resull of fnrihor coriospoiuloncc was 
that on the IRth Aupust IhM, the seller intimated 
to the purchiiscr that he had dcdnlteh* cancelled 
the contract; the prc'‘jcnt suit w.as thereupon insti- 
tuted on the 2Gth Aupust 1911. The plaintitr claimed 
damages for the July instalment at the difference 
between the market r:dc on the 20th August 1911 and 
the contnict rate. As rcganls the August instalment, 
he claimed damages at the dlfTorencc between the 
forward rate on the 20th August 1911 and the contract 
rate. For the later instalments of September, October, 
November and December, ho claimed damages at the 
saihe rate. Mr. Justice Cliandhuri has decreed the 
claim in full. That decree has been assailed before 
us substantially on two grounds: the first raises the 
question of the true interpretation of the contract; 
the second involves the question of the principle on 
which damages should be assessed. 

Ill support of the first ground, it has been argued 
that upon a tiue construction of the conti-act, the 
seller was under no oblig-atlon to deliver the goods by 
monthly instalments and that, in fact, he was at liberty 
to deliver the goods in one instalment on any date 
between the 1st July and the 31st December 1914. 
This contention is, in my opinion, entirely unfounded. 
It is well settled that an agreement to accept delivery 
by instalments, may, in the absence of an express 
agreement, be inferred from the conduct of the parties 
and circumstances of the ca.se : Thornton v. Simvsoh fl), 
Tarling v. O'Hiordan (2), Colonial Insurance Co. of 
New Zealand v. The Adelaide Marine Insurance 
Co. (3). 

The contract in the present case does not expressly 
(l)U81C)6Tatjn 556 (2) (1878) 2 L. R Ir. 82. 

(3) (1886) L. R. 12 A. 0. 128, 138. 
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state that the goods were to ])e delivered in monthly 
instalments,* much less that the instalments were to 
be of equal quantities. But there are indications in 
two paragraphs of the instrument, namely, the twelth 
and the sixteenth, that the parties contemplated deli- 
very in instalments. This, however, is not decisive 
of the question, whether the buyer could insist upon 
delivery by instalments; that must be determined 
with reference to the conduct of the parties and tlie 
circumstances of the case. Now, if we look to the 
correspondenco between the parties which preceded 
the institution of this suit, wo find that on the 10th 
August 1914 the seller referred to “the July and 
August jiortions of the contract,” which he stated w*ere 
ready for despatch from Java. On the 18th August, 
the parebaser i-oferi’Ctl to “ my July sliipmont of sugar.” 
On the 19tU August, the solicitors of the purchaser 
spoke of the 50 tons which should have been shipped 
in July, and thoi’e is a similar statement in their letter 
of the 20th August. The second paragraph of the 
plaint states expressly that tiie defendant had agreed 
to deliver sugar to tho plaintiff in monthly shipments 
of 60 tons each, to be made by steamers during July 
to December 1914. This was not challenged in the 
written statement, though I do not overlook the com- 
prehensive allegation that whatever was not expressly 
admitted therein must be deemed to have been denied. 
An examination of the proceedings before the trial 
Judge also shows that both parties proceeded on the 
assumption that the goods were to be deliveredju 
monthly instalments. It is further iJlain that no busi- 
ness man would read the contract in the way suggested 
by the appellant ; it is impossible to believe that iho 
parties could have intended that the buyer should be 
entirely at the mercy of the seller, and that the latter 
» was at liberty to deliver the goods either in one or in 
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innny instahnont*? just as suited his couvcuionco. I 
hold acoonlinRlj’ that the iiiterinetution which tlio 
appellant now socks to place upon the contract shouUl 
not be accepted. It is (nrlhor clear that in the ahsonco 
ot any indications to the contrary [ns in Cnlaminits v. 
Dowl (is Iron Co.(I)], the instalnieiits must bo deeinod 
to have been intended to he distributed mtcably over 
the period ajipoiutcd for the delivery of ilic whole 
quantity of the goods! CoihUnqtou v. (21. 

In support of the second grountl. which treats of 
the question of the mcasnie of daniages, the jiidgiueut 
of Mr. Justice CUaudbiiri has been criticised on the 
ground that ho has not correctly appreciated, the 
evidence and that ho has in fact Ignored what was 
weighty evidence In favour ot the appellant. Our 
attention has boon drawn spcclfle.illy to three points 
in the judgment. First, that it minimizes tlie effect of 
the evidence as to the market rates given by the de- 
fendant, on the ground that the evidence lolatod to the 
rates of settlement contracts ; it has been pointed out 
that a similar criticism'may validly be directed against 
the evidence on behalf of the plaintiff which has been 
accepted and has been made the foundation of the 
decision. Secondly, the mtes for the settlement con- 
*tracts have not been treated as relevant evidence; it 
has been pointed out with considerable force that the 
rates for settlement contracts must affect the market 
rate, and must, therefore, afford more or less valuable 
evidence relevant to the subject under discussion. 
Thirdly, the evidence of the witness Manna Lai h^s 
been disregarded on the ground that he has spoken of 
a tmnsaction in which the defendant was concerned; 
it has been conceded that there is no evidence on the 
record which would justify this statement. 

It appears to me upon an examination of tliese 

(l) (1678) 47 L. J. Q. R. 675 (2)(1867) L. B 2 Kscli. 193, 197. 
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grounds, us also the entire evidence on the recoixl, that 
the judgment under appeal is open to valid criticism. 
That, however, does not justify tlio conclusion that 
the decree mnst be rever-sed. Tiie question for adjudi- 
cation is, what is the principle upon which damages 
.should be a.ssessed. If the damages have been assessed 
upon an erroneous principle, the judgment cannot 
stand ; bnt it does not follow that the appellant is 
entitled to a reduction of the araonnt specified in the 
decree he must .satisfy the Court that on the correct 
principle he is not liable for tlie amount decreed 
against him. 

Tjie principle applicable to cases of this descrip* 
liou may be concisely stated. The general principle 
is that whore the solfer wrongfully neglects or refuses 
to deliver the goods to the buyer, the buyer may 
maintain au action against the seller for non-delivery. 
The measure oC damages is the estimated loss directly 
resulting from the seller's breach of contract. Where 
there is an available market for the goods in question, 
the measure of damages is primd facie to be ascertain- 
ed by the difference between the contract price and 
the market or current price of the goods at the time 
or times when they should have been delivered j the 
principle is lucidly stated by Lord Atkinson in the case 
of Wertlieim v. Chicontimi Pulp Co. (1) : It is the 
general intention of the law that, in giving damages 
for breach of contract, the party complaining should as 
far as it can be done by money, be placed in the same 
position as he would have been in, if the contract 
hud been performed. That is a ruling principle. It 
i'l, a just principle. The rule which prescribes as .a 
measure of damages, the difference in market prices 
at the respective times above mentioned is merely 
designed to apply this principle, and as stated in one 
( 1 ) [ 1911 ] A. C. 301,307. 
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of tlic Aiiioricrtn cu'scs cited {Grand Tower Co. v. 

it gLMioRilly secures a complete indemnity 
to the piirclmser. Rnt it is iiitcncUHi to secure only an 
indemnity. The market value is taken, hecanso it is 
prosumod to ho the true value of the /roods to the pur- 
chaser- In the case of non-delivery, where the pur- 
chaser does not pet tlio pomls he purchased, it is 
assumed tiint these would he worth to him if lie had 
them, what they would fetch in the open market • and 
that, if lie wanted to pet others in their stead, be could 
obtain them in that market at that price.” This prin- 
ciple has been applicil to cases in which there is an 
apreement to deliver poods in instalments and the con- 
tract is repudiated before the time for performanro ar- 
rives, Tlic Icadingdocisjon on the subject is that in the 
case of .fioptrv. Johnson (2) which accords with JF’rosf v. 
Knight (3; and Brown v. Muller {A). In that case, tlie 
defendants contracted to sell to tlic iilaintiffs 3,000 tons 
of coaL to be taken during the months of May. June, 
July and .\upust. The plaintlfTs having failed to take 
any coal in May, the dofcmiants on the 31st of that 
moiithTwrote to tiie platntills to consider the contract 
cancelled. The iilaintifTs on the next day replied, 
refusinp to assent to this, and sent to take coat under 
the contract on the 10th of June, when the defendants 
positively refused delivery. That action was com- 
menced on the 3rd of July. Three propositions were 
laid down in the case : first, that, on the authority of 
Simpson v. Crippin (6), the defendants hud no right 
to rescind the contnict by reason of the plaintiffs’ 
default in not sending to take the May delivery; 
secondly, that the platntilTs had elected to treat 
the positive refusal of the defendants on the 10th 

(1)5 0 U. S. 471 (3) (1872) L. K. 7 111. 

(•J)(1873)L U.8C.P.167. (4) (1872) L. R. 7 Ex. 319, 

(5)(1872)I-R. 8Q. B 14. 
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of Juno as a breacli of the contract on that day 
thirdly, that in the absence of nny evidence on the 
Xiart of the dofendants that the 2)laintUrs could have 
gone into the market and obtained another similar 
contract on such terms as would mitigate their loss, 
the measure of damages was the .sum of the differ- 
ences between t\»e conlracl price and the market iwlce 
at the several periods for delivery, although the last 
period fixed for delivery had not arrived when the 
action was biought or the cause tried. There is an 
instructive passage in the judgment of Mr. Justice 
Brett, ns he then was, to which reference may be made. 
“To entitle a plaintiff to recover damages in an. action 
ui)on a contract, he mast show a breach, and that he 
has sustained damage by reason of that breach . . .* The 
general rule as to damages for a broiicli of a contract 
is, that the plaintiff is' to bo compensated for tlie 
difleience of his position from what it would have 
been if the contract had been performed... Now, 
although the plaintiff may treat the refusal of tlie 
defendant to accept or to deliver the goods, before the 
day for performance, ns a breach, it by no means 
follows that the damages are to bo the difference 
between the contract priceaiid the market price on the 
day of the breach . . .The election to take advantage of 
the repudiation of the contract goes only to the ques- 
tion of breach, and not to the question, of damages; 
and when you come to csiimsite the damages, it must 
be by the difference between the contract price. and 
the market price at the day or days .appointed for 
performance and not at the time of breach ... It seems 
to me to follow . . . that the plaintiffs here did all they 
were bound to do when they proved wliat was the 
difference between the contract price and the market 
price at the several day.s specified for the performance 
of the contract, and that primA facie that is the i)ropcr 
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measure of damnposi leaving it to the defendant to 
show circumslanccs whleh would entitle him to" a 
mitipatioii. No such clicumstances nppoared here: 
there was nnthiiip to show that the plaintiffs on^ht to 
have or could have jjono into the market — a rising 
market — and obtained a similar contract.” In tlic case 
before us, tlic damages have been assessed oti a differ- 
ent principle, and, as I read the authorities, on an erro- 
neous principle. The method piopoiiiulcd by the appel- 
lant is cqnally erroneous. If the damages had been 
assessed on tlic correct principle, the evidence shows 
that the plaiiitifT would have been entitled to a larger 
sum tban what has been awaided to him. But Mr. 
Mitter lias contended tliat the Court sliould not now 
consider a case inconsistent with that c.vpressly made 
in the plaint. Tlie niiiiellant, however, cannot invite 
the Court to sot aside the judgment of tlic trial Judge 
and make a decree in his favour on wliat tlie Court 
considers an erroneous basis. Nor can the case be 
sent back, for the remand would be fruitless from the 
point of view of the appellant ; the result will bo that 
the plaintiff will onicmand get a larger sum than 
what has been awaided to liiin. I hold, accordingly, 
that the cleciee as made by Mr. Justice Chaiidhnri 
should stand. 

J. C. Appeal ilismisseil. 

Attorne 3 ’S for the appellants ; It.M, ChatterjeeJi- Co. 

Attorneys for the respondent: W'otkins Co. 
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. Before JenZint C. J., Hotlerye and RichanUon JJ. 

1915 ^ RAM NARAIN SINGH 

Aug. 25. V.' 

CHOTA NAGPUR BANKING ASSOCIATION.’ 

Leaie — ''' letemrarl mofcnrnri,” meaning nf the txpretuon, leiteographicoX 
and tuitomarg^Tenure petpetuUg of — What eoienauts and cireum.- 
slaneei favour the fhtory of jterjHtnitp— Meaning of trnrdi vi adoevmentt 
whether a question of fact or late — Ilightt of {larlies h a contract, hoxo 
governed. 

Tlia expression “ w.'tfffirnri mot irofi " does not per te convey, elUi'^r 
Iczicoi^rapliically or by ^%Ay of custom, on estate of inbentance ; but an 
iitemrflri moharari patta, notuitlistandini; tlic absence of words indicative 
of beritobility, sucb os la farzandan, naslan bad nathti or aUauJad, may 
indicate o perp*'tual grant, if tlic otber terms of tlie instrument, the cir- 
cumstances under wliicb it tnos made or tfic subsequent conduefof the 
parties, sliow such an^nteolion with su^eient eerialntg, 

CLiuses in a lease svUtch impose a restraint on transfer or cutting down - 
of fruit-bearing or income-yielding trees by the lessee are not consistent 
with the theory of a perpetual lease 

Clauses which throw the cost of improvement on the lesaeo indicate 
some measure of continuity, but not necessarily perpetuity. 

A lease in favour of two persona points to the conclusion that, tliough 
some measure of continuity was desired, perpetuity was not intended. 

A substantial premium for a lease is one of the surest indications of a 
permanent grant. 

Tulshi Perthad Stngh v Bamnaram Singh (1) analysed and followed. 

Ttdsinarain Sahu v. Dahoo Modnaram Singh (2), Ameeroonnisia Degum 
V. IJelnarain Singh (3), The Goiemmenl of Bengal v. A’otcai Jafur 

'Letters Patent Appeals, Nos. 2 to 17 of 1914, in Appeah from 
Original Oecrees Nos. 66, 82 to 96 of l9lO. 

( 1 ) (1885) I. L R. 12 Calc 117; (2) (1848) 5. D. A. 752 ; 

L. R. 12 I.' A. 205. 10 I D. (0. S.) 532. 

(3) (1853) S. D. A. 648. 
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S<trob»r SkiqK V. ftaja Jlahewtemarain Si’rtjA(2), Rajd LHanand 
Sin^h IJahadur v. TAdlttr SfuHtruHjuH Sinyh (3), fihfO^Per$hn(l Singh V- 
Kalltf Dait S-ngh (4), nilntmoni Ihtti v. llaja Sheopfrtad Singh (5), 
neiti Perthcid Ko<ri v. nwihnnth Roy (C). Agin Dindh U]\i Ihya v. Mohan 
£Uram Sfctih ^7), tiyol Sihn v. Ram XaratH SxngK (8) aod 

Choudhri Gridhari Singh v. ifahamj Ram Sarain Singh (9) folluwcd. 

Munrunjun Singh v. Rajih I.tlannnd (10), T#4<«ir Jfannraj Stag 
V, TZdj’a Lilanand Sing (ll) Iltxjak Leftanuarl Singh Thal'oor .\fonorunjun 
Singh (l2), ifu$*amat Lalhu Kotcar v. Rov flan Kriihna Sing (13), 
and Karitnalar Mahati v. »Yila-fAro (14) overruled. 

U otion V. J^oAetA .Vorai'n Roy (l5) referred to. 

The meanini^ of v^ords in a document ii a qiieidioh of fnet, tliougli the 
effect of vords h a question of Uu. 

C’Aafenay v. Rratilmn Solmarlne Tetfgraph Comjiang (1C) followed. 

Tlio rights of partici to a contract aro to bo judged b^ that law by 
w)ticli tiioy ma} justly bo prosuined to have bound themselves. 

V, GuiAert (17) and dMnt dri: ^Aan v. Appiyaiaml tVai’eJ’er 
(18) fffllowcd 

Whore a lease is in favour of too persons and tlio lease would not 
terminate till the dnatli of the survivor of the two lessees, no question 
of limitation can arise before the d<‘atli of l•oth the lessees. 

Quetre. Wliether ttie mo»Io in which registration of a lease is effected is 
lelcvatit to an etiquuy ns to the nature of the Ua«e 

J/uWa V. A’ujrr .Wjrln (I9), J.igatihar 2'7iira<rt Praioil v. 
Ifrotra (20) and Indra Uibt v. Jam S<nfar .|A(rj(21), .^aitay ATuort v 
Deoraj Kuari (22) referred to 


(1) (1854)6 Moo. I. A 467. 

(2) (18C0) S. V. A. 577. 

(3) (1873) 13 J1 L. It. J24 ; 

L. n. Sup. Vol. 181. 

(4) (1879) I. L. It. 5 Calc 513,555. 

(5) (1882) I. L. It 8 Calc. 664 , 

L. It. 9 I. A. 33. 

(6) (1899) I. L. U. 27 Calc. 156 , 

L. 11.26 I. A. 216. 

(7) (1902) I. h 11, 30 Calc. 20. 

<8) (1933) I. L. H. 30 Calc 883 
(9) (1900) 10 C. \V. N*. cchxxv. 

(10) (18G5)3 W. R. 84, 

(U) (18G5)2 B. L R. A.C.125«. 

(12) (18C0) f, \V. It. 101. 


(13) (1869) 3 B. L. R. A. C. ; 

12 W. K. 3. 

(14) (1870) 5 B. R. R. 652 : 

14 W. R. 107. 

(15) (1875) 14 \V. R. 176. 

(16) [1891] I Q. B. 79. 

(17) (1865)6 B. & S. 10(1, 133 ; 

122 E. J{. 1 1 34. 

(18) (1903) I. L. R. 27 Had. 131 

L. R. 31 I. A. 1. 

(19) (1881) I L. R 7 Calc 196, 
(201 (1906) I L. R. 33 Calc. 1133. 
(21) (1907) I. L. R. 35 Calc 845. 
(2») (1888)7. L. R. 10 All 272 , 

h. R. 15 1. A 51. 
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Before JtiiXinn C. J., Moilerye and TUchanhon JJ. 

1015 ^ RAM NARAIN SINGH 

.105. 25. *’■ 

CHOTA NAGPUR BANKING ASSOCIATION.' 

Leau — “ Isiemrari mo^arari^" meaning of the eejtretelo’i, leeIco;jrol)hical 
and cuilomari[— Tenure ferpetuity of — What eovenanls and circum. 
itarieea favour the theory of perpetnUy — Meaning of tenrdt in a document, 
tehether a quetliutt of fact or late — Itighti ofj>art!e» to a contract, hoto 
governed. 

Tlie cxprcaaion “ if.Vmrap* moX'irari ” docs not per $e convey, eith^’r 
lexicot^tftpliically or by wny oC custom, an estate of itkberitancc ; but an 
istmrari moXarari j}atta, notuitlistandinc the fibscnce of words (ndicotive 
of bcritalility, sucti as la farsandan, nation lad iinthm or aUaulad, may 
indicate a perpetual grant, if tlio other terms of the instrument, tlie cir* 
cumitances under which it was made or tlie subsequent condort'of the 
parties, sliow such an^ntenlion with tujicient certainty. 

Clauses in a leaso which impose a restraint on transfer or cutting down - 
of fruit-bearing or income-yielding trees by tlie lessee are not consistent 
witli the theory of a perpetual lease. 

Clauses which throw the cost of iinproxement on the leasee indicate 
some measure of continuity, hut not m-ccssarily perpetuity. 

A lease in favour of two perhons points to tlic conclusion that, though 
some measure of continuity was desired, perpetuity* was not intended. 

A suhstantial premium for a lease is one of the surest indications of a 
permanent grant. 

Tulshi Perihad Singh v. TfamnaraiM Singh (1) analysed and followed. 

T’.djinarain iSa^if V. Baboo if odnarain Singh (2), Ameeroonmata Begum 
V. IJelnarain Singh (3), The Government of Bengal v. Natcab Jafur^ 

* Letters Patent Appeals, Nos. 2 to 17 of 1014, in Appeah from 
Original Decrees Nos 66, 82 to 96 of 1910. 

(1) (1885) 1. L It. 12 Calc 117; (2) (1848) 3. D. A. 752 ; 

L. R. 12 I. A. 205. 10 I D. (0. S.) 532. 

(3) (1853) S. D. A. 648. 
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c*yiri)?'tir Stngk v. A'a/i /Z.ij'i l.ilanand 

i'hjjh rSahndvr v. Thal-vr iftiH'>rvnJ»n Smifh (3), Sfifo I'erthul Sin^h 
KaUff Diit» S‘n^\ (4), /{iMjmom /Xui v. /»<ija Shfoj'frnul Smgh (5), 
BmJ Kofri V. Roy (fl)« •Ij**' V]\ilht/a v. 

i}i4ram 5A(i^ (7), .Yoriiii'i^ Dyol SjKh Ran Xarain Singh (8) and 
Chovdhri Gridhart Singh 2faharnj Ran Xarain Singh (9) folluunl. 

JfHnrHnjMB v. ^j.«R Lflannitd Singh (10), ifanfiraj Sing 

V. liaja l.ilanand Siaj (ll) Jtajak Lfttannnit Singh v. TAdloor J/onorunji(H 
SiBjJl (12), J/HMomaJ Lalhu Koiear v. Hari Kriihna Sing (13), 

an<l A'arunal-ar .UuAafi v. .YifiifAroCA&*i‘/Ary (14) otcrrulctl. _ 

U'dlioit r. JfoAfjA .Ynru»« flog (l5) rpferrcil to. 

Tlic nitanin:^ of >«orJ4 in a document U a question of fact, tiiough the 
tffect of w ords ia a qiiegtioii of l.»w. 

CAafntoy v. ZirasifioK Submarmt Ttlfgraph Conji,t»g (iC) followed 

The rights of {virtici to A contract Aro to l>o judged by that lin* l>y 
which they nia> ju«llj l>e I'fosumed to have bound thcmschc* 

Xil'iyl V. GuiAert (17} and .4A(f>>{ <4t«j ATAan .4/);>jya»nmJ Xnieler 
(18) *110 wed 

Where a lease is in favour of two |M>rsons and the lei<e would not 
terminate till the death of tlic eurvnor of the two lessix'«. no question 
of limitation can a*i«e before the d'^ath of l>oth the lessees. 

OufTrr Whether tlio m<"le «i» which rvgi«tratio« of a lease is elleeted is 
relevant to an enquiry ns to tiee nature of the lea«e 

•Vojifulfa .Vuiia c. Xiu'f .l/’r«lr» (19), J,igatthar Xara'ii T’raso'f V. 
//roim (20) and Imtrn Rih v ./dm Sitxtar .lAiri(2l), Suli^j Kuan 
D<or,ij Kuan (22) referred to 

(1) (1851) 5 Moo. I. A 4G7. 

(2) (l8C0)S. 1), A. 577. 

(3) (1873) 13 ». L. K. 124; 

L. It t'Up. Vol. 181. 

(4) (1879) I.L.ll.SCalc 513,555 

(5) (188’) I L. 11 8 C.dc. 0G4 , 

L. K. 0 I. A. 33. 

(C) (IfipO) I. L. 11. 27 Calc 156 , 

L. It 26 I. A. 21C. 

(7) (1902) I L. It 30 Calc. 20. 

(8) (1933) I. L. It 30 Calc. 883. 

(0) (1900) 10 C. W. N. ctUxsv, 

(10) (1865)3 W. It. 84. 

(U) (1865) 2 D. L 11. A.C. 125 n 

(12) (1866) r, W.n. 101. 


(13) (1869) 3 ii. L. It. A. C. ; 

12 W. 11. 3. 

(14) (1870) 5 B. L. 11. 652 : 

14 W. It. 107. 

(15) (1875) 14 W. It. 176. 

(It.) (1891] 1<). B 79. 

(17) (1865) C, B. A S. 100, 133 ; 

122 E. 11. 1131. 

(18) (1903) I L, R. 27 Mad. 131 

L. It. 31 1. A. 1. 

(19) (1831) I b. R. 7 Calc. 196. 
(201 (1906) 1. L. R. 33 Calc. 1133. 
(21) (1907) I. L R. 35 Calc 845 
(2») (I88S)L L. n 10 All 272 ; 

L. «. 15 1. A 5|. 
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Letters Patent Appeals by Maharaja Ram Narain 
Sijigh, the plaintiff. 

Thes3 !G ai>pcals arose out of as many suits for 
re.sumption of several villages leased out in mokarari 
istemravi and for incsnc profits. The leases were 
gianted between 1864 and 1866 by Raja Ramnatb 
Singh, of Ramgarh, an ancestor of the present plaintiff, 
and, in two cases, by Musammats Heera Koeri and 
Prem Koeri with the previous sanction of the said 
Raja, he being the next rever.sioncr. The allegation 
in the plaints was tha* the leases were for life only of 
the grantees and that tlie 3 ' were dead. The defendants 
were the heirs of the original molciraridars or their 
heirs and transferees. Their main contention was 
that the cxpres.ston mokarari islemrari conveyed a 
hereditary interest and that they were not liable to 
ejectmoQt. Tlie Siib')rdinato Jiilge, who heard the 
suits, upheld the contention of the defendants and 
disnilssod the suits. The plaintiff appealed to the 
High Court. The .ippeals were heard by Woodioffe 
and Ooxo JJ.; their L^rdsh'ps’differe I in opinion, and 
delivered the following judgments t — 

WooDnoprB J Tweii .arc sjxtejn JiMalogou? suit# by n zamuidar for 
the resuiiiptioti of land loiasni out m mvkarari t-lenrari on t le nlli.'ation 
that the gr uiteea are il'ad and that their mterist wax for life only ’ They 
are all governed by thj satn • jU'Ignunt, winch IS gi\en in the fist appeal, 
viz , No. 6G of IDlO. The plaints and written statemsnta of tiie contest- 
ing parties in nil suits are, 8ubj->ct to what is next stated, prnctic illy in 
similar terms. In Appeal No. GG of 1910 and tliirtcsn other appeals, in 
wliieh le.arneJ counsel luve appeared, the respondents are purchasers for 
vnluo, and these appeals present for consideration tn-e same questions. 
These arise also ag.oin in Appeals Noe. 84 of I9l0 and 9o of 1910, brought 
against the original grantees, heirs and a transferee respectively. In 
Appeal No. 81 (Suit No- 14), issues 2o and 26 are omitted and the follow- 
ing issues niUcd, — “Did the defendant red.um any lands ? If sc, what 
land? Are they entitled to any compensation for this, and can the 
plaintiff get klias posoession of them ? ” The le.arneJ .Tudge has held upon 
this issue tiiat the respondente dul nH-laun some lands, but that tiiey were 
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not tntitl'il til comp'nn-ition. If tlio n^kpolUntn make out tlic'ir tliat 
tlio in Kiiit were* for llfj only, tti'ti tlie ro^pomlcnt not cntitl'Ml to 
com^vnvntion, for HioiirIi it wM »in,ip\*t to tic iiTgntJ t>cf«re lUnt ttic 
ftpp>‘lhnts wero pqnitiMy oitcpji' 1 in IhM matW, no fUcli i««uc was raised 
nnil cannot tlorefore 1>e ^onc into in tliis Cimrt. The moio ol'^ervatlons 
apply to tlic arciim'nt* n'Mre«se<l to «a that the nppelhnta were harreil by 
limitation and tliat, hy 112 yoara’ nccit|intiftn, oconpancy riRlds had hoen 
ac<ininMl in tlic laiiil. Tln<c Kpeoinl );rniiiids fad ftiid this appeal must be 
detcrimnc"! on the main i<sno C'lmmon to it and the ptWrn 

In Appeal No. 9d of I9l0 (Sint No. ill*), the respOodccjU are heirs of 
rfar molararWurf and it is nrpied with reforcoce to the Roncral issue tliat, 
as tlie oripnal j^antava* on the “tli 0..i'jl>er, ?SG5, and prcaiously on the 
17th June, 18Cr», tlie lliRh Court had decided that the words mofurari 
uiemrari meant n pcrpetiinl and hcreihlary len«e, the Rrjiit must I>o con* 
einictl with reference to tnich decision : **c«ii<lly. that evtn if the general 
contciitiou fads, air., that the leases Were permanent heritahJe leases, then 
as tlie heir of one of the original grantees is ollegesl to hare 1>ecn recognised 
by the zamindar AS tenant and is still living, the suit Is not maintainnlde : 
thirdly, that the zammdars raeiguiseij the <frtc*mi-ar<ir«fars as tenants and 
cannot eject them without tmtica : fourthly, the plei of limitation was 
taken before ns. Tliore was ni issue rais‘d ns to this and it cannot he gone 
into nowupin the (I'lestio i of the ImdlorJ's recognition, for reasons 
Biibscqiiently given Tiu other spsci.il dj^nces take i m tins appeal in my 
opinion fad, and it must also, as the l-wt, b. deWmiued on the main issues 
common to it and the others 

Tim plaints allege tlic land was I't lo the defendauts on a lease which 
came to an cnl with the death of the lessee or surviving lessee, where more 
than one, but that pussessiou wos refuse*! on the allegation that the leases 
were permiiient ] 'assa with ]i"ritablc interest. This allegation the plaintiif 
denies asserting that the leasci came lo nii end with the death of lliu lessee 
or BiirMviiig lessee The learned Judge lias uphcli the contention of tim 
defendants and dismissed th> suit, and agai ist tins decision plaintiff 

appeals, 

Tlie circumstances in co.inecti m with the gra it of the leases are shortly 
these : The lessor was Iluja Ram Nath Smg, a former Raja of Ramgarh, 
who die J towarJs the close of 18G0. Prior to Urn jear 1861, the Raja had 
been in the 1i ibit of letting out Ins lands o i short Ueca leas**. This method 
was found apparently unsatisfactory, and with ft view to improve liie lands, 
dii'iinish his debts, wiiic'i were tli*u c<>asiderabl!,aad facilitite the collection 
of rent. Raja Rain Nath let out a aery large pirtioo of his zanimdari in 
moliirnri tslemrart, and was apparently wjlling t*» l*t iwt the who'c in this 
wa)' it he could find tenants. The question in issue her* is as to the 
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incnning of tlicsc tcrin^ in tlic lenscA in <]iicstioti. Six iiitndrod and forty- 
four mol-aroti itUmrari leases wore executed iietwoen tiie 27tli November. 
18fi4, nnd tlie 22nd Scpteiiilfcr, 1800. The huirnod Jiidjro lia? found that tiic 
previous rents v.ctc doubled. Tlwre is some dispute tvs to tids, but a con- 
Biderable oidiancoiiiciit was made and a year's premium (natarana or talami) 
was taken. It U important to note that the Land Tenure Bipnrt, uluoh has 
been put in evidence, states that this form of Icaso was tlicn entirely new in 
the zamindnri. Prior to these Icabca and diirinf; tlic* years 1848 to 18G0, the 
Stiddcr Deuani Adalvt held by several di-cinions /'Ivcn in tlic years t84?, 
1853, 18G0 that an hUmrart mokarari lease did not import perpetual 
heritable interest nidess there were express word-* of inheritance such as 
natian la’i m*la» (generation after generation) mid the like. The first of 
the G44 leases was lathe year 1884, Iveforc the decision in tlic Gliatwall case 
Jfunrnnjun Sni^h v. H/ijah LetanHn4 StHffh (1) in which it was hell that the 
interest there dealt witl was hereditary. For the appellant it has been con* 
tended that, if iipan the question of the construction of the<e leases, reference 
U made to the state of the Uw then oxHtiug, the law was the words 
motaran irtemran did not convey an hcTltoble interest. For the respondents 
it has been argued that in any’ ovent leaves executed after the High Court 
derision in 18GS (t). should bo construed as hefilahle because that decision 
expressed the Uw when they were graivtid. This argument was put forward 
and I think rlgiitly disposed of. in previous suits relating to this estate, t'> 
which I later refer, on the ground that tne caie of 3tunruijiin Singh v. 
liaj^ih Lelanund Singh (O was a p;cuh,ir casi opp'sed to tlio previous 
current of dccleion"*, 

Baja Bam Nath died leaving him surviving his motiier Sm. Prem 
Koerl, and his widow Sm. Ilccra Koeri, tho motlier of a poatiiumous bod 
TriloUnath. Tlie latt»*r died shortly after Itts birth Thereupon litigations 
broke out l>etween the 'vidow Ileera Koeri and Nam Nar.iin Siogli, who 
belonged to the jauior line nf I'ej Sngb, the common ancestor. During tins 
period, in 1809, the High Court held in thecaic of d/Ks>amn< Lalhn A'oiMr 
V. noy JIari Krishna Sing (i) that a m,»4arori tHemrari grant tiiere consi- 
dered was a perpetual nnd heritahle interest. From 186G to 1873 the estate 
was in tlie h.ands of the Court of Wards During this same period in 1871, a 
suit for resumption of one of the mokararh was brought by’ the mother Sm. 
Prem Koeri. lu this case the grant had boon made l>y her with the assent 
of her son B.am Noth of this mausa given by him to lier for maintenance 
in Deorhi. This suit was dismibsed in March, 1 87i, on the ground that the 
words molarari isfemrari in the jMtli conveyed on iieritaldi interest. Tlio 

( 1 ) {18G5)3 W It. 84 ; in review (2) (18G9) 3 D L. It. A. 0. ’428 ; 

(18f.C) 5 W. R. lOt. ' 12 W. R. 3. 
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IV’piiJy ConimUfioncr of •HafirihiRli, wlio dcci'Icd tlie ca«c, followed tlie 
Hipli Court decision Ia«t noted. After t1«e deatli of Hicra Kocri, and in 
Aupu«t, 1873, tin; Court of Ward* luidc o^cr tlie estate to Xnni Knrnin Sing. 
Tlie l.itter, in 1873, I'roiiRlit aniit for rcnimption a^.'iinst n molaruridar, 
named Amir Klim. Tin* wa* di*mi4MMl on tli^ ground tlinl tlie words 
motarari iVemruri Ra\c an lieritatde interrat to tlie grantee. Tlie decision 
WM uphold liy the Ili-li Court in 1877, wliicli, following the previous 
dect*ion (1), hell that the words motarort hUmrari of thenweUes purported 
to pi\c a perpetu.al aud heritahlc tenure. 

Fresious to this deci*ioa the Judicial Cominittcc hod heard an appeal 
from the Ghatwali case MunritnjuH Sin^A v. It<ijah lAfniiyrul Sing?i (2) and 
held that wldlst it was doubtful whether the word* molarori isfemrari 
meant permanent during the life of the person to whom they were granted 
or permanent as regards liereditary dcsomt, yet thnt coupling these words 
w ith the unage proved in that c.aso the tenure* were, ns the High Court held 
hereditary. ThU decision was followed l»y the High Court in Sheo Pershad 
Singh V. Kallif Daii (3), which sms lioard l>y tiio Chief Justice who 
decided Amir Khan’s suit. This was a case of a motarari Iea<c, but in the 
coarse of the judgment Sir llichard Garth said that great respect was duo 
to the decisions of the Sudder Dewaid Adalat lioIJing that oven when 
coupled with the word uUmrari the word mokarari did not denote nn 
hereditary estat* and that the use and inmniiig of such n technical term in 
a lease svas undoritood at least ns well thirty or forty years previously as 
it was then in 1870. On appeal to the Judicial Committee (4), it was held 
that tlie word n'okarart does not ncces>arily import peri*etuity, though it 
miglit do so, and tliat thougn the Committee did not concur io oil the views 
taken by the High Court of the provisions in questioo, yet on the other 
hand they did not find in them eufHcient to show an intention that the lease 
should be pc-manciit There then followed in 1885 a deeixiou of the 
Judicial Committee, the proper construction of which has been the subject 
of argument in this appeal, but wliicIi, upon tlie contention advanced by the 
appellant, held that the words mo^arart niemrart do not per *e import an 
heritable interest It was then held upon a review of all the preceding 
deci'ions th.at the words moK irari islem'art in a patla granting land do not 
of themselves denote that the estate granteil is an estate of inlieritance. 
It w.is there however alio lield that it could not be said that such nn 
estate would not be granted, unless in addition to the above wonls, such 
espression as “ ba/artandan ” or *' naslan had nattan ” or similar terms are 
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'1)(1869)3 B.L.H.A G. *'25 ; (3) (1879)1 L. R. 5 Calc. 643 

12W. R. 3. (4) (1882 > I. L. R. 8 Calc CC4 ; 

(2) (ISnS) .1 W. R. 84 L R 9 I. A 33 
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mod. For without the latter, the other terim of the inilriimoiit, the 
circtiiiDtances under witicli it uai inade, or the conduct of the parties may 
show the intention %\itli sulliLiciit certainty to enable the courts to pro- 
nounce tlic f^rnnt to bo perpetual, the words molarari hlemrari not being 
inconsistent therewith, thoogii not thenisclrca importing it : TuUhi Ptrshad 
Stng7i V. Jfnmnttrflf« Singh {{). As the Allahabad Hi.;li Court has pointed 
out what the Jiidicial CoiiimUtee here held was that the mere use of the 
tcrnia PioLirari isUmran does not rr ri termini make the inetninient in 
which tiiey appear such as to create an estate of inheritance. Dut they also 
sa}' that words na*tan hail natlan and the like need not necessarily be 
inserted to coastitutc a grant in perpetitily, and that the words moiarari 
iitemrari accompanied by otiicr’words and illustrated by the subscitiient 
conduct of the parties may show' tliat an estate uf Inlientancc was created ; 
Gnyn V. J?imjiitifan /f<im (2) Tldi decision was followed in the reported 
case vipi'rt Dhvlh Upadhya v. J/ioAan BUram Shah (i), where it was 
pointed out that the words iitemrari and moiarari are both of -Irabic origin 
and litrially mean continuous, running, fixed. Their dictionary meaning is 
of little use, AS they mighl mean continuous or permanent during the 
lifetime of the grantee or pennimeiit ns regards liereditary descent. 
Considering the customory meaning of the wonls n-s established by 
judicial decisions, the learned Judges thore cited tho decision of the 
Judicial Cdiainittoe in TuUhi Penhaii Singh v. Pamnarain Singh (1) 
in wlucli tlidr Lordships eaiJ " 'After this' review of tlie deeidob, 
their Lordships think it is established that the words iitemrari moiarari in 
a patta do iiot per «e coiivey.nn eitatc of inlierttancQ, but they du not accept 
the dec's'inus ns establishing that eucli an estate cannot be created witliout 
the addition of the other words that are mentioned,- as tlie Judges <Ii> not 
seem to have iu their minds that the otlier terms of the instrument, the 
circnmstancos under which it was made, or the siibiequcnt conduct of the 
parties, might sliow the intention with aufliciciit certainty- to cnahk- the 
courts to pronounce that tiu grant was psrpetual *' They'added “As has 
been said, their lyordships, having regard to the customiry inraning of the 
words, as established by tho deci-ioiis whicli ha>e been noticed, are of 
opinion that they do not convey an cstitc of inheritance in tliis case." 
In Deni Perthad Koerl v. Dudhnalh Rot^ (4), their Lordships repeated 
wh.at they had said in Tuhhi Perthad Singh v. Ramnarain Siwjh (1), in 
the sentoiicj " An tsleniTart mokatari tenure is not necessarily a perpetual 
hereditary tenure.” Tliis Court following tho decision of the Judicial 


(1) (1885) I. L. n 12 Calc.in ; * (3) (lOOl) I. L U 30 Calc. 20 

L. P. 12 I. A. 205. (4) (189.4) I. L R 27 Calc 156 ; 

(2) (1886)1. L. U. 8 AIL 569. 7. R. 27. 1. A. 216. 



A'OI.. XLIU.] CALCUTTA SKKIKS. 

Committee lieM that llie worl« ittnnrrtn tii'ilnrnri In the lenwo iti (jneftion 
were not runident to cn'al« n j>erm\nonl otnl h rolitary teuiin*. The Ii*! 
Hire? (lecinom were concerned wjllj nlhef mtale* Ilian llml hefore m. For 
lUja N'am N’arnin, after lo*l .iwiV A’Aan’a Caif (1) 5»i 1877, ili 1 not 

I'ursnc 1ii« claim further liv litte;atl<m c*c»pt in 1881, when, howeier, n rnit 
which hod l>eeti iii«titnt'ol w.k wilhdranii (Ftl. H. e.) ni it wm allegcil 
(hat, ou ing In the exiatence nf tin* fact* ataleil iii Iti* pi titioii, tin ca<c could 
not Im? taken n* a tcvt one to the IViv% Council. In tW riiit an u ilhdraw n, 
liQwcTcr, the Ilaja (Kxt. II i.) rciteratid In* cMuii that the molaran* were 
Cor life only. In fact it inaj l>> here <il>ieraf<l ithat it Ii dear upon the 
eeidence and ha* licen ro held hy tlie SuliorJiiiate Judi^c that the zamindar 
never riCo.;ni<e<l tlr cliimi of heir^ to micceeil («i rvapect of tlicie tnilat- 
arit. 

Uaja Nam Narairi Singh dieil in 1B90 anti ua* aucceedial hy llaja Ham 
Narain, wild iii»,litut“<I the proaent auit, who hat aince died, and I* now 
repreaeuted liy hi* infant non l.uk«liiiiee Narain. a ward of the Court of 
Ward*. Uaja Ram Narnin, tlouhtleas, encouraged to do to hy the daciiion 

the Judicial Committee in r<i{«Ai P<r$had$ Ca«r('J} and that of iho 
High Court which fallowed it |3), a*«ertc«l again l»ylitigalii>i) hi* claim to 
resume the lands covered hy thc*« leaies on the death of the grantr-eii. Tlio 
Grit of tlieie caiei w'ai (ii 1903 : A’araiu;^ Dffat Sahu v Ram A^unni Rinijh 
0)« It was tliere held tiial the w trJi motarari i$Umrttrt in llic leaiei did 
aot primarily import any heritaldc character in the grant a* tlio term 
maitrati dose Tiiey import pcrmanc'iicy. from winch iw 4 tecondai) eenao 
sucli heritable character might be inferred, it (> ing nlwaj* doubtful 
whether they mmn permanent during the lifetime of tlic grantee or 
permanent ai regardi hereditary character. It was further licld that the 
words do not per te c mvey an eilate of inheritance, bat auch an cstat ■ can 
be created w ithont the addition of any other wonli, the ciroiimatancci muJer 
which the lease wai granteil and the siibscqueiit conduct of the pariiea 
being capable of snowing the intention with suflicicnt certainty to enable 
the court to hoH that the grant was pjrpotnal. On an exaiiiiiiation of the 
lease and the fact* of the ease it was held that it was not iiit'nded to bo 
pcrpetiia’ Tins was followed in the High Ciiurt Appeal No. 89 of 1902 
heard by nenderaon and Geidt JJ (GridAari Stnjh \ .Vafiaroj Ram 
Jfaraiit Sm^h) lu whieii anolner of these Icasci lu tlie same terms ns those 
in Milt granted bj Maharaja llara Naraiu Singh was considered. The 
Court then slated that the terms of the palta to Iw coiKtrned were the same 

<t) (1877) A A. I). '133 of JH76. (3) (1903) I, L R. 30 Calc. 883. 

<2) (1885) l.L. 11. 12C.sIe.ll7; 

I.. 11. 12 I A. 20.1 
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as tliosc in tlie theoubjcct of the previous case (1). ami the evidence 

ns to tlio circnmatanccs under which it was granted was practicalij* titc same. 
For tlic reasons therefore given in the previoin case, t!ie Court there held 
that the lease was not A pcrfietonl hereditAr^ lease. On the 113rd Jnnuarj’, 
190G, an application sr’n's made for Leave to Appeal to tiic Friv/ Council, 
but as the High Court thought that the matter was covered by the decision 
of the Judicial Committed (2) the application was refused. Application 
was then made to the IVivy Council fur .Special Leave to Appeal, but as 
appears from the report (3), the application was refused. It is contended 
fur the appellants that these two decUtona practically conclinlc tlio question 
which is again rai'Cd nod disputed in the present Hiiit in wlilch the evidence 
is. with the e.Tcoptio.i of that refeiri/ig to the regislr.itien of the leases, 
substantially the same at that in the two prior tasos decided by this 
Court 

If, therefore, as the JiiJicial Committee lias held the words ttlemrar* 
Mol'arari in a lease grantiog l»nd do uot of themselves denote that tlio 
estate grantedU an c'tate of inheritance, thon (apart from the question 
whether the words have in tlu licality acquired any sptchl customary 
meaning^, the question is— whether tho intention of the parties is shown 
by the other terms of the jnstniinent, the circumstances under svhich it was 
made or the subsequent conduct of the panics with siifncicnt certainty to 
enable the Court, in the absence of words importing perpetuity, to pro* 
jiounce tliat the lease was perpetual : BtUsmo ii 0<i$t v. Raja Sheopersad 
8i>,ffh (4). 

The I«.i'e ttvcii in the papers of the first appeal may, for the purpose 
of tlie main Argument in tliese appeals, be taken as represcntati>e of all. 
According to the appellant all the leases were taken from one draft. This 
is denied. There ore some variations in tlw loaves, but they chiefly refer to 
the tree cutting clause, as it ir called, and do not affect my judgment. 
The lease mentioned granted to the lesseea in Appeal No 66 uf 1910 is us 
follows : 

“ Sree Srcc Maharani Mata, 

No 165 

We Are, Dilo Mahalo and Chola Moliato, inhabltiuts. of. Maudramo, Perv 
gana Hampur, in Ilazaribagli. 

On filing a petition in the kachari, wo hn\e obtaincJ igUmrari mlar- 
ari of mauia Mandraiin.ons village in pe-gana Ramp'ir, exclusive of 
and hirl land, coal mines, and suImoU rights, from 1922 Sanibat, at an 

(I) (1903) I. L. It 3') C.-ilc. 883. (3) (1906) 10 C W. N. cclxxxv. 

12) (18«5) I. h. n 12 Calc 1 J7 ; (4) (1882) I T*. 8 OjJc. 664, 672 ; 

L. It 12 1. A.205 L.R.9I.A.33. ^ 
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aiinml jamn of Compmir** 672, ami «*• noiiM pH'tly iiilli'ato nrd 
improve llie xillsge, nml keep tlie Iciiant* ri'ntcntctl, wc will construct 
oAara, tank<, jwitnl-* and well*, etc., ami u,r wilt pav tJie rent n« per in»tal- 
m^nt*, montli after niontli. Aawin instalment 2 anins, Kartik 2 annas, 
^i;lian 2 aniii*, I’ous 2 anna^, Maf^li 2 anna«, I’litpin 2 annss, Cliait 2 
nnna* and Tlai<ak1i 2 anna*. 

Besides this, wc will pay Ihthnra tatami He. 1; Ghntti * ifnmi He. 1 and 
PAajun rafami He. I, alto;;etIier Company'a IN. 3 ei cry \ car. I f w c keep 
in arrears even one pic of rent of IliriH* instalmenta, tlie noLarari aliall be 
cancelled and nntiulNd, to wlilcli we sliall not rai<e any objection; any 
objection if taken by ns will 1«! deenietl false. .MI toises due to terrestrial 
aicissifiide, drou^bt, inwndnlion, deatniction by bail and storni and costs of 
earthwork. Chil and Criminal Courts will |>e liornc by us. Wc will forth* 
•with carry out the orders of the Court and of tlic Sarinr. We shall not 
in any way directly or indirectly d« an^thinc injuriously affecting tlie 
boundaries of the Aaii-n of the said villaj;e, nor shall wc allow ethers to 
<lo so. I£ wo du not carry out the orders of the Court and of the i?rtriar, 
then wo shall be respousiblo for the same. Wc liave no power to transfer 
the said villas io any w'ay ; if ssc make a transfer it will l>c invalid. 
Wo have, therefore, w illmcly eveculcd tins laMiyat of ii^rmrart molarari 
settlement in the laehari, so that it may terse as a $ana't tn future. We 
ehall not cut down any fruit •)>eatin); tn'c, or tre<* jie!dio/’(?) If any tree 
falls down by itaelf, sve shall plant anollier tree on Us site The I5th 
Asssin Badi. 1322 Samiat. 

(Sig.) Dakrbi Keshu Das, m the Ichak kachari. 

This Laluhyai of itUmran moiarart esccuts-d by us is correct 

Ddo Ham Malialo and Chola Ham Mahato.” 

The question then is — Did this an-t the other leases ill suit convey a 
piermancnt hentab c interjst — as liie defendants allege, or an interest, the 
slur.itioti of whicli was Iiiiiilcd to the lives of the lessees only as the 
pkintilT, appellant, contends ’ 

The issues framed were as fidlowa — (i) Did the mo^arart iilemrart 
lease granting the viHige in roit to the original grantees secure any 
lierltable interest to tlie heirs or was it for the life only of the original 
grantees? (ii) Have the words motarari Mtemrari any special cnstoniary 
sncaniiig ? (iia) Is the plaintiff estopped by the statement of the original 
grantor mvle at or about the lime of the grant, from cliimiug that the 
lease came to on ead on th'* d-*ath of tne surviving grantees? (iii) IKd 
the plaintiff or Ids predecessors take any rent from, or acknowledge the 
right of, the heirs, assignees or suh.lessees under tliese or slinilsr granle<.s, 
and if so, is the pliIntifT eitopped by any such conduct ’ (in) Was a notice 
to quit iiccvs^ary ? (iv) Is the plaiotiff entitled to onv mesne-profits and if 
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so, liow much ? (v) To what roiref, tf any, U tlie plaintilT entitled ? The- 
Icarncil Jiidp; has decided imic* (*i) nnd (25) in favour of the plaintifT and 
the rest n^'aimt him, ai the l&irned Jml^c has held the onus in tliia 
matter lies on the defendants. It w odmitted that the hinds in suit lie 
within the plalntifl’s zamindari. Tlie death of the grantee h admitted. 
Tlie plaintifTs general title tliercforc i* admitted. If therefore the defend- 
onts in order to defeat hw yrima /aeie claim to resumption oud lhat 
po3sc'‘8ion set up a suhsisting intermediate t*nure of a permanent heritable 
interest utider tiie leases in suit, they must sliow that there is a tease now 
in exi'*tencc which it operative to convey such m interest. Tliere are, as 
appears from the lease, no words wlilch state or import perpetuity unless 
it is shown that, according to customary usage in Uazacibai'U diitrict, th& 
words moLarari islemrari liavc that meaning. There is no other cUiiso dr 
term in the lease winch mentions heirs or directly gives an heritable 
interest. Tlio only cliuse in the lease on which the respondents rely ir> 
direct aid of tlicir case that the grant w-as perpetual is tl>at relating to 
what they call ‘ iiiiprovcinents.’ Tsds claiwo runs “\Vc wjJJ gladly 
cultivate und iinprtnc the village Wc will construct ahart (reservoirs), 
tank, ponds, welU, etc.” It is contended tiiat the lease docs not cast ao 
obligation on the fjssccs t> make improvements, but if it does, these are 
not matters requiring great enterprise and cxpmse, but such, that noIes» 
undertaken, no profit could accrue to the lessees from the land. Further as 
tile learned Judge has observed a> regards improvement clauses in general, if 
it may he argued ou tiieone hand that lessees wiU not undertake improve-* 
ments unless guaranteed pcrmaoeiicy of tenurs, there is on tbe other hand, 
the unlikelUioud tiiat the lessor would, part for over with the improveahle 
value of tlie land, making himself and his lieirs mere annuitants. In tho 
present cn»c the learned .fudgu has thought tliat tiie lessor del go, as he 
finds that there was such a consideration for the leases as to warrant this 
conclusion, which is based on his finding that the rental was enhanced to 
its highest pitch and one year's preimum was given It js not, however 
in my opinion, established tliat the rents were enhaucod to their highest 
pitcli or tliat the rental and one year’s salami was a consideration making 
it likely that the ilaja parted with all interp>ti in the Imd other tlian a 
reversion. There is evidence which warrants the conclusion that tlio rental 
asked was not 'always tbe most beneficial which could ho obtained and in 
aomc cases a prciuiuin (sahxmt) of a year's rent was taken, and in others- 
sought to be obtained from tieeadars, aod lu the admittedly perpetual 
leases put in evrdenoo, tahmi taken was a great deal more than a year’s 
rent, varying from over double to 2CG tiinci the rental. It is to be noted 
in tills coiuicction that in tbe admittcilly perpetual leases the naiarana or 
safdtni was cxprcsxly mentioned in the document which was not done in 



VOL. XLIII.] CALCUTTA SEIilUS. 

tlic lcAS(>* ill mit. K iiTtluT, upon tin' qwp'lioii of ini|irotriiicnU it i< to 1-c 
rememl>rri-«l iIiaI tlie majority of ll'c ka«i-» UitiR for t««o Ji»c<, Ibcj «cru 
likely to niti for n %cr\ conkMoraWo lime ami a« |;ivc llic tenaiita full 
,conipcn«aiioii for nry itin>ro\emPiit< tlicy <Iiii in fact make in term' of tlie 
lease. It ia don1illo«' the f.ict that greater impnneincnti tlinn ^^cro 
apparently cotitcmplalod hy the leaiei wcK made, atich ai th: t'a I'nnkn 
and bnn;;nlow lajil out and built by the (fiir-Mofttraridora Mr. Lielcrt and 
Mr. bainb. But ns »aa admitted during Ihc coiirac of the argument, 
eTiJeucc of actual improvements m m>t rtlevant to the i<«iie before ix. 
We are not berc concerned wit'i a queation of eatoppcl, but of tlie intention 
of the parties to be gathered from the terms of the tea«es. Is the cl.aiiso 
as to the.se improvements of such a character as to justify tlic inference 
that the Ici'c conveyed a permanent interest ? In my opitdon the answer 
is in the negative. Tlie fact that in a few caves csten^ivc improvements 
were qiidcrUken x ppjhahly due to tl>c fact that tlie Bub-1es<ccs considered 
that by reason of the yudicijl dvciaions they liaJ acquired a permanent 
interest in tiie land. 

This is tlie uidy clau-e In the lea«e which cau be relied on to directly 
favour tile defend4nt8''case 0» the otner hand there arc clauses whioli 
arc said to negalitc It. Tiiere is a proti'ion against transfer winch has been 
sought to be explained as an attempt to guard Ibe Ivniire against getting 
into the hands of undcxirablo tenants and especially against transfer of 
parcels of lauds within the village , and against the making of da’’ moiarart* 
at inadequats rentals winch could only l>c vet aside by the trouldesomc and 
expensive process of annulling tl>e mokarari$ TIten there is a provision 
that the lessees of these alleged al>eoliUe traiinfers were tio| to cut dow n any 
frulMiearing trees and were to replant trees which had fallen down. This 
has been attempte^l to l>c cxpUiued by the allegation that prior to hie leases 
tbe llaja had parted with his righta in tlie trees This is, however, not fo, 
for the lease in respect of trees and other products (tlxl. X.o) was in 
December, 18C5, a year or so after the earliest of the leases. Further what 
was leased was the right of callecling rents, and if the rights in the trees 
had previously been disposed of it is not clear why the claii'c sgamet tree- 
cutting was inserted in some lease* and the grant of tree-rights made by 
utliers. For has been pointed out that the lease* may so far as this tree- 
cutting, etc., clause IS ciincefned, be divided into four classes. There are 
leases amongst the 644, such as the one here reproduced, in wiiich there are 
express provisions against trecs-cuf ting ; tiiere is. aecondly, a form m which 
the same provisions occur thooj,li tins lawl i« settled with ffaefi (tree) 
rights there is, thirdly , a form m which tlie claasc docs not occur: and. 
lastly, a form in which there is a special grant of woods and trees. On the 
other hand there is evidence that prorisiona for keeping boundaries 
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intact, inti'rfcriti}' with trees anil restraint npnitist alienation are to be found 
ill perpetual leases. Again it is said tliat tbe prcHcnce of two names in tlie 
leases indicates that tliej’ were not permanent, two names being inserted 
in' order tliat tlic Iessr>cs Aliotild have tlie licnefit of two lives’ duration Of 
tbo lUt leases details have been (pvcri to ns of 59l, Of the latter, 49 leases 
only were in one name anil the rest in two names, viz., 8 to a Hindu and 
Muboinedan, 28 to iicrsona who arc Hindus, but of dilTercrit castes ; 4S to 
persons of the same caste, but not otherwise related ; 13 to linsband and 
wife ; 33 to two bruthers ; 18 to father and son. Wliy. moreover, it is asked 
should a lease be made tn father and son if tiie leases were licr^iitary? 
There is doubtless aoinething to he said on both sides as regards these 
contentions, but I do not pro|»«>ic to go into tJie matter further for this 
reason. I will, for the purposes of this judgment and wilhoiit deciding the 
point, asaiiiue that the clauses mentioned and the grant to two lessees is not 
inconsistent with the supposition of the grout of an hereditary juterest. The 
only effect, iiowever, of this is to remove on obstacle in the way of the 
defandants' cose. Tlie latter has then still to establish that an heritable 
interest was m fact given and that tbe terms of Iho lease are inconsistent 
with any otiier li i potheds 

Then, sliortly stated, how docs the defendants’ ca«6 stond on this point ? 
The argument of their counsel sought in effect to reopen the decision of the 
Judicial Committee and of tins Court wluch followed it We were asked to 
hold that ttic decisions wero vohd only for the particular facts there proved 
and that there is no binding decision on us that tiio words mokarari 
ittemrari do not of themwlvss im|M>rt perpetual hereditary interest. Fur 
this purpose weVero referred to o large number of dictionaries and other 
bwks of reference to slicw tliat tliesc words do mean what the Judicial 
Committee liave said tWy do not In my opinion it is no longer open to 
us to go into this matter and to hold as we are asked to do that the words 
in question do of tbemselves and apart from any proved local usage import 
perpetuity, TJierefore apart from proof of such u«age, tlie words mokarari 
iilemrart do not help the defendant. There are no other words expressly or 
by inference granting hcreilitnry intcrt^st 'The danse as regards improvc- 
inerits is (tn take a view the most favourable to the defendants), cunsistent 
witli either case. And tho same may for the purposes of tl^is decision bo 
ossumed as regards the other clauses. Tlie learned Judge has hell that tlie 
leases slmuld bo coiHlmed most strongly against the grantor. If tiie words 
mofcarar* iitrmniri have, as lie holds, a deSnite local meaning in the sense 
of perpetual, then the Isasor Used a clear term granting hcritablo interest 
and tiiere is no need for ony presumption against liim. But if they have 
not such meaning, and tiiere is notliiog in the lease which directly gives an 
heritable- interest, a lease cannot be dealtwlth in the same way as n gift or' 
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tlic IiLe in which tlio ^r'lntcc may laVc alMolutefy, whether worJ-i «£ inheri- 
tance ore u«oJ nr not Knrlhcr it h fo Iwolxcrvctl that these are not nneient 
ji^ranla in wliich ca<e the nhsenec of words of inheritance may l>c made 
jjoO'l hy jirnof of descent of the tennre, and in this case the learned Judge 
has found that the z.imimJ.ir ihd not mognhi the heira of deceased 
grantees. It is (juite clear, therefore, that it had before ua nothing but 
the fact tliat the original grantees were dead and theterms of the Icnsea our 
decision must l>o in faxour of the appellant. It U tlicref«fo for tlie respond- 
ent to ahow th.at hy reason of almtssible facts (femora the leases they do 
grant 'permanent lieritablc intcrcala, Tliey attempt to do this hy proof of 
the allegation that, whatever may i<e the general meaning of the nrorda 
nt'ifarori litemrori as construed hy the Judicial Committee and recent 
decisions of this Court, tliey have a special meaning in Ilazarihagli where 
they are jier IS albgci to import permanency and heritable mtertat. The 
real issue therefore in this case is whether this allegation, the burden of 
proof of whicli lies oa the defendants, has been established by them. 
For we must, 1 thiuV, take it to be settled law tliat the terms mef-nrari 
(s'rmrari do nut of tliem^elves occcssarily import |>erpetuity. It is for tlie 
defendants to make out that by reason of other facts they do so in this 
ct<e It ho does not, the appeal must succce*! 

The maia fact iipo I which the defendant rehes is the eiistence of an 
allegel spjcial customary ineauiiig given to these terms in Ilazarlbagh. 
The Joarnei] Judge li.is cvpresscd (he opinion that it war common ground 
that there was a locid m«a ling ar.d that the dispute between tlie parties was 
merely what liiat mcatdng was. Uutin so holdiug, he was, 1 think, in 
error. It is to be noted that the issue in the form it now exists is raised 
in tills case for the first time namely, that words emldguous in themselves 
ha\e a ddunte well-known neaiimg peculiar to llazanbagh As importing an 
iicredit.ary interest. The learned Judge Las held that tiiough the etymo- 
logical moaning is ambiguous, the words have a detinite tiieailllTg In the 
Ilazaribagh district wlncii was known to the parties when the transactions 
avere entered into. It h ncccsjary in this important matter to shortly review 
the pleading- m the pre\i<,ua suits. In ihe suit of 1871 by Nlaharani Prem 
Keen, the judgiiiciit statps that piaiiiUS relied on tlie termi of the deed 
only and the Court detideJ the case on judicial precedent. Tiic defendants 
also appear to ha\ e relied ou the terms of the document only and not on 
any customary meaning. The defendants brought wituesso", but did not 
ezamiuc them. It appears from the judgiiiatit of the High Court m .dinir 
Khan'i Cate (1) in 1877 (the case itself being instituted in ld75) tlist no 
allegalion w as made or evidence was given to show tliat the words titemrnri 

(1) (1877) A. A. D. 533 of 187C. decided S-pt 
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m'll.arari liad n meaning in tlic j'-rlicvltr, nr in tlic locality •diiTcictit from 
that ^\llicll tlicy ordinarily bear. The jutlgtnent of the Deputy Corn- 
niiHsioner i nportiiit ; from tliia it appeori tint it >vas contended tint the 
intention of the partici was ti* Iw gnthcrwl from the uordiitg of the pUta. 
The Judge tlicre etated that there «n5 nothing to a'i«Nt the Court, as untit 
1921*2 (l!iG-(.18G5) Hiich IcASoa a*) tin one then In dispute had never been 
given in that part of the country. He therefnro bised liU decision on 
judicial precedent. By this Rtateiiicnt it must not bo niiJcr»tond that there 
were no meiflrnrt Hfemr.iii leases giving hereditary right, for the plainlifT 
has produced in thU case a number of molarari Ie.iscs granted by others 
between 1859-1870, in winch ctprcsi terms of inheritanco are inserted. 
From the jivlgment of the Judicial Commissioner it appears that the 
defendant'?’ aiguinent was that the words molarari istemrari were alone 
and by themselves snlKcient to prove the hereditary nature of the grant, 
not that custom or usage gave them any special meaning. 

lu the euit of Naraiagh Sicgh (l001)» the plaint (sectio i 7) saya that 
according to the usage III the plAiutill’a zumiodari and in the district o£ 
Haaanbagh moKarari j>attai which did not contain espreas words o£ 
i‘ih‘ritance sucli as nushtn were contidererl mere life interesta. 

This contention ns to the tiecossily for words giving hereditary interest 
?\as also raised in the plaint in .dmiV Khan'* ease. The written statement 
in ecction 6 refers “to the phiascolo^y prevailing at the time”, and bcctioo 
9 says that the words lu qneslion sverc never understood to com ey any other 
meaning id the D.strict of Ilazaribagh. Paragraph 15 of tlie written 
statement denies the pIsiutiS's allegation of usme. The issue in that <nit 
was “ What w'cwld be the c{I"‘ct of the lea->es having regard to auy local 
usage The Couit lield that the quevtion of custom and u^age did not 
properly arise that tliongh tlic plaintiff had used the word custom, the facts 
related were not “extraordinary thiugs or inconsistent witii ordinary 
practice," aud that the issue was only retained as a corollary to the first- 
issue. Nor docs it appeal from the appeal to the High Court (11 that the 
ca'C was orgiicd on tlie basis of a local meaning, tliough at page 88G,. 
Banerjec J. did throw out that whilst the words in question dnl not in 
themselves imply sutcession they might have aoquircil a local or special 
meanuig in tlie locality, a remarU which it is suggested, prompted the 
taking of this defence in this suit. 

In GridJiari Singh's Case (2) the orguraent proceeded independently of 
any customary meaoiag to he attached to these words What ivas alleged 
and deaicJ was an alleged practice to Insert in leases words of inheritance 
1u order to create a permanent tenare. The«e observalions apply both to. 
the first judgment and that of the High Court in appeal. 

(1) (1903) I. L. n 30 Calc. 883 (2) Unreported. 
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III tlie present i-iiit, io tlie pliiit ll.'-e U no rjfm-nce to customary 1915 
meatiin;'. nor it is likely that llie plointid uoiild ftsstmie the burden of 
pros-ing tills, peeing that tliey had succeeded in the two previous suits. S'Nfiii 
Tlie third paragraph of the written statement, liowevcr, does for the first v. 

time expressh" state that the terms ittemr.i’-i molarari have obtained Chota 
* , NxnroB 

a cii'toinary manning in tlie di'^trict of Ilararih.agli tir., that it is used Bas'KiNQ 

wlieiieiirr the lene is intended to he of a perraanent and hereditary As'^ociACioa. 
character. 

\\ oonnoFFE 

Upon thii.reiicw of the previous litigation, I think that the stalcinent 
of the learned Jud 40 that it was common ground, and bad been so all 
along, that the words in r|iiestion bore u ciistoinary meaning in Ilazari- 
bagh is incorrect. At the most there was an allegation hy the plaintill in 
the earlier suits that there was a practice of inserting express words of 
inheritance when a permanent tenure W’.ss granted. It was also alleged that 
where this was not done itw as understood that mere life interests weregnen. 

But it is one tinng to allege what w'as understood at Ilnrinhagh and pos* 
sibly clsewliere and another to allege a-> is here done that there is n locol special 
customary tneaumg in that district. In roy opiinvn the Subordinate 
Judge was right in holding in A’orsmyA DyaV$ Case(l) that no,quoBtion of 
special customaiy tneaumg as opposed to general meaning according to 
judicial decisions then arose It is not iiuprohabie that, as has been 
suggested, this defence which appears for the fi*st Imio, was i-uggesteJ by 
the observations of Banerjee J. in Nar$inyh DyaVt Cure (1) tliat “the 
words ttlemrari mokaran do not imply Hiiccc»stoti but they may Lavo 
acquired a Ixal or special meaning in the locality.'’ It is difTicult to suppo'C 
that if the terms liad a well-known I0c.1l meuning that defence would not 
hare been set up in previous suits instead of arguments ba>ed on judicial 
precedents as to the general meaning of words It is not unlikely therefore 
that this case may have suggested itself to the defendants on the failure of 
the tw 0 previous suits in this Court, as a means of escape from thnoe 
adverse decisions and that of the Judicial Committee on winch thej are 
based. 

I have pointed out the adverse inference which arisea against the 
defendauts by reason of the l»tciie-«s of the spc'cial plea now taken. 1 will 
now advert to some other matters of a general character before entering 
upon a consideratiur >it the evtdeme iTouglit lu support of it. It is, in the 
first place, to be noted that whenitis alleged as here that w ords have a 
epecisl meaning m a locality, it is therebjr imported that that meaning is 
one which is not the same os but different from the meaning generally 
attached to the words elsewhere than in tlie locality in ijiie«tiou Kvi-lcnce 


(11(1903) I. L. R.30 Calc. 833, 886. 
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therefore tliat in Ilftzarlbagli the terms mol-arart meant perpetual 

must be evidence eatablishing a definite local meaning prevalent in a defined 
area by local mage or custom. Evidence, even of persona living at Ilazari- 
bagh that they understood the words generally (that is in all places) to 
mean hcrcditable, is not admissible under tlie issue and is excluded by the ' 
judicial decisions to which I hate referred. It -s quite possible that some 
persons in Hazaribagh did ottacli this tneaning to tliesc terms. We know 
that that was the view of the Juiges of the different Courts tvhich decided 
Srimati Prem Koeri’a wit, and Amir Khan't Cate (1). But tfiose decisions, 
and I think some of the oral evidence tendered proceeded on the ground that 
the meaning generally prevalent was that stated — not that the words had a 
B()ccia] meaning in llazaribagh district. Hazaribagh is not a country 
distinguished by hiatorical, ethnographical or other natural characteristics. 
It ia an artificial administrative division constituted in 1633. It has been 
eoatonded thut no customary ineaoiogcan bo alleged in such an artificial 
territorial division. However this may be, it is doubtful whether such a 
local meaning diSerent from that prevailing elsewhere, is likely to exist in 
such a locality. It is established that mol-nrari titrmrari leases were first 
granted iu Rsingarh in 1864 with the leases )n question. Before that d4te 
there had been no absolute transfers in Ramgarh, the nearest approach to 
such transfer being yoiptrs descendible in the male line. It Is stlg^sfcd 
that Raja Ram Nath got the notion that molerari ttlemrari grants were 
perpetual by reason of the fact that a former Raja of Eliaralcdilm had token 
refuge with one of his ancestors and in Kharakdiha there had been some 
pTiaticali tenures, called ffoHi, sanadt and laiuliyats to which 1 later refer, 
ill which the words i«(«mrar« motarari occur and which are alleged to have 
been perinauent grants, a matter with which I will later deal. That Ritm- 
garh and Khar.vkdlha now form part of Hazaribagh is a matter of adminis* 
tritivo arrangcmeDt. These porf* gronts in the eighteenth century fn 
Kharakdiha hare been relied on to prove the existence of a special meaning 
in Ramgarh in 1864, eoroc 80 years later Lastly what we have to deter- 
mine is not what may be the meaning attached to theec words now but 
their alleged special meaning in 1864, when notwithstanding that such 
grants were made in the flamgarh zamindari for the first time, they are 
alleged to have had a welbknown local meaning. 

Sonic oral evidence in this insue has been given by both sides. Some of 
it ia to the effect that the deponents understood mokarari iitemrari io 
ineaii perpetual tenure as D. W. 27, D; W. 30, D. W. 31. D. W. 33 and 
evidence of Gopethwar Sing taken on commission ; D. W. 27 stated in 
cross ezamination that be had never come across any mokarari patla before 


(1) (1877) A. A? D. 533 of 1870. 
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^4mir KhaH$ Ca$e (1) ftml nt that time : — '' I came to acltle the m*aning of 
motarart utemraii, aii<l I fiml it tn mean p^rmanent and inheritable. From 
whoin I eottled the meaning 1 do not rcmemlief.** lie adds tliat when he 
purchaned Gurudi in Iiia enn'a name, he then for the first time cainc across 
the word in the jxitla, tliat Was in 1900. D. W. 33, General Manager of 
the Court of Wards, slates tliat he has been at HazanUagh as such manager 
since 180r>, though many yeara previous tliereto he had been Head Clerk 
in an estate in the aaiiic district. lie speaks of mokarari elsewhere as at 
Itanchi. lie s)>eaks also of two cta4ses of mwlurara, one like those in suit, 
and another class in which there are words “from which there could not 
be any doubt " as to the heritable an<i permanent character of the tenures 
such HS nop/un bad nuifan and so forth. The existence of the latter data 
pwould tend to Indicate that some at least thought (hat express words of 
‘inheritance were necessary. D. W. 31 hsa been in Ilazanbagh a consider, 
able numlter of years lie states tbat the first suggestion which he hesrd 
that the motoparis were not permanent was at the date of .fmir Khan's 
Cose (1) and that since 1884. The local bank has been lendiog money on 
security of molararii but that the Baj.v did not accept rent from the trans* 
ferees of the molararis. He also speaks to the insertion of the express 
words of inheritance in some m'tLararis. D. \V. 33 says that there have 
been frequent talks about the nature of the moX-arori tenures. D. W. 34 
says he lias nerer come ncroii the words losoy documents but his own, 
nor did he enquire the meaning of the wor<ls from any one rise , and ao far 
as he remembers there was no dispute as to their meaning. The last of the 
abovemenlioned witnesses is Dewan of the Itecord Department of the 
Burdwan llaj, under which there are lenures which are described some- 
times as mol’amri, sometimes as tfttmrari, and sometimes as both. 
These are all he says of tenures in perpetuity. It docs not appear that this 
part of his evidence is relevant, seeing that the Burdwan estates are not 
stated to be iii Ilazanbagh. Its inadmissibility for tli.s purpose has been 
accepted on appeal, and has been relied on only in connection with other 
clauses in the lease to wlncli I have referred. Some of this evidence is of 
doubtful admissibility and some of the alleged prev-aihng opinions as to the 
meaning of the term iniy be due to the result of the judicial decisions 
Sucli as it IS, the evidence sliows that the witnesses thoucht that the words 
in question import perpetuity and not that the words h.-ire a special 
meaning in llazarllugh dilTerent from that which prevail* in other parts of 
the country. In any Ca.se it t< quite insufficient <>f itself to establish a 
ciistomflry meanin-^ of the words in queetioa within a defiiiite area. TIio 
plaiiiti't Ins called some evidence to sliow that the molarari.lars understool 

(1) (1877) A. A, P. 533 of I87fi. 
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tliat they \7i;rc taking Interests limited in diiration to the life o£ the grantee 
or grantees. The le.arneil Judge himself doai not appear to lay any stress 
1 the oral evidence given on either side, which he describes as of minor 
importance. Evidence Is also given on behalf of the defendants to the 
cfTect th.at when the wonis molarari itUmrari were used “ people hesitated 
and would not come forward " and that the Maharnji then stated that he 
Association’, was giving them al a'llo/f (for ever), and that al aula/l and i$lemrari 
' signilicd the same thing (I). \V. 15), and that l.an \ers were consulted as to 

j the meaning of the terms to make the matter sure. (1). IV. 16, D. W. 21, 
I). W. 37). 


ClIOTA 

NAOI’UR 

Banking 


If the term had a well-known meaning in Ila/arioagh, why did persons 
hesitate to accept the leases ns alleged without express words of inheritance 
and why was it necessary to p* and consult pleaders as to the general law 
On the subject? The learned Judge has- disbelieved this story as I do 
though ihe fact that it was tbonght necessary to set it up weakens the case 
ns to the existence of a wclI-imderslooJ local meaning. 

The argument has mainly bieti directed to t!ie clrcumstinees existing 
b.'foro and at tnc execution of the leases. Including their registration. 
Other documentary evidence which is said to cstnblisli a special meaning of 
the words nolarur* istemrari and Ihe subsequent conduct of the lessor 
and his sucuoisors, I w-ill deal in the first instanee with flio dociiinootary 
evidence on the question of the alleged meaning of th? terms mentioned in 
the HazaribagU district. The learned Siil>ordinnle Judge iias laid great stress 
on certain documents which were considered in tlie previous cjsei called 
Kharakdiha Crurfs Sema-fs and Iniwiiyors. Thesa are grants containing tho 
words isttmrari molarari made by Oovernincnt between the year^ 1777“~ 
1782 to certain tikails or (jhaticah 'vho were friendly to it and who under 
llaja Girb.ir Jfarain Deo assisted the English in the conquest of Jlnmgarh. 
These ghalicols held their tenures under the Raja. The learned Judge lias 
held that the molarari istemrari scttlcmeiita h^ Government of the 26 
< 7 ndi» were all transferable, heritable and permanent grants at fixed rent and 
not for life. Some moaza sanafts of the years 178D— 1792 have been 
similarly so regarded. These were grants to farmers or yorarfars under 
Ikbal All Khan, who had also rendered assistance to tho British, whose hold- 
ings were it is said com-erted into moiarar* under the Gov»rnor General's 
orders. These documents, the lenrneil Judge holds, show that tlic local 
meaning of tho word istemrari in the district Hazaribagh so far hacK ns the 
year 1780 wai perpetual or pcrman'*nt in re’ipeat to hereditary dsscant aod 
that it was so used by the Governmant xvhatever might ho its ineanin ' else- 
where. It is an admitted fact that these tinures Iiave never liecn resumed. 
For the appellant it is contended that, if it were not for limitation, they 
might in fact he resumed, and that the right of the hold’is to continue t'» 
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hoW oxer 19 nv.t line to the term* of the di>c«ra?nt9 Uicnnelvcs, Init tlic 1015 
conduct of Govorntn'nt in the tjnurei to p-xsi to the heirs 

without an} attempt nt ri'siiiuption. 

Noxx it is to lie not ; 1 in ttic tir^t pHe * lint the (p-antin^ of [eiiics called 
tnolarari appear from sj.'tioas I3t— 11) of 111* Lan 1 Tenure Report of 
Ilazaribasti (18Tf>) Ext. C. K to have Wen % novelty in Kliarakdiha where 
the ji/i sinndj w ore Rrantc I Then xxc have it from the Fifth Report of Association. 
the r.a»t Indian Ci'mpniiy tint In 1772 it xvtis dcterinineJ that settlements 
xxere only to bo granted for 5 Jtars, that h till 1777. In 1778, 177!), 1760, 
the settlements Wore for one jear only. Wlial luppcneJ then until 1789 
docs not appear. Rut in 1769 the Decennial Scttlcmcut came into opera- 
tion and was in 1793 NiiperHcded by the I’ermancnt Settlement. In 
Mr. Shore's Minute of 1739, the questiou is ratted vvlicther the molararii 
granted lij former Collectors are to W held valid It states “Tlie rexciiue 
which thej nnxx paj has coatinuvd ao long xxithoiit alteration that each man 
coniideis hi9 land hold ni ft molarari tciiuc The yxifta# have continued 
from jear to jear." lie n. commended that they shonbl bo confirmed 
(sections 126-133). In, Iviwever, the proposed re 'olutionv it tv raid that the 
Cidleclo’ cnnsidcrcd the gratits malaroM and ** p-cvious to a final deci-ion 
upao the p opoiitio is nf tha Cjllrclor" (tlmt it is to be remembered xvas ia 
1780) he xvas rc<{uired to give 'nformition upon ccrtuin points, omong 
others, whether the persons holding thes" ;ufM» xverc tslaiilart or farmers, 
from what period the patfai were grantedaod with what auiliont}. The 
Rtisxxcr to the latter question dnCH imt appear in the rccoid It h, as stated, 
an admitted fact that the tenures xxere alloxiol to continuo. How this came 
oWul IS not clear For the respondent it is i f course contended that tlie 
tannrc-liolders xxere alloxxcJ to remain on th“ land liecviise b} the t'rmi of 
their kase tliey had a permuicnt heritable t-imrc For the appellants it is 
fcO"gc-ted that the <;odi tmurrs were not interfered with because the Qov. 
erumertt were of opinion that they came within thu piirvicxx of the Perma- 
neat Scttlem -ut notxx itlistandiiig the slatem in Ukj Land Tenure Be[>oft, 
section 12 G, that the gain never cainc^nndcr the purview of lliu setikin-ot, 
n coulrATy opinion having been exinresaed by UxcleaTued Judge who tried the 
suit against Nuryiogh. Uu the eighth day of lieamig of the appeal, the 
learned pleader for the appellants tendereil certain documents whicli arc svid to 
have hecn recently discovered bearing On this point. Tins i« correspondence 
and Proceedings of Ooveriiiii.tit Ii*twe-ntlie iCtli January, 1637, and the 
19tli July, 181)2, m xx-hich the oiumoii is said ti be expressed tliat the ga li 
sinids came under the Pcrmanjnt Settlement. The correctness of this 
opinion ii of CO irsc lint evi I'liev, but the fact llixt aa opinioj wai enter* 
taino(| winch led to certain consequences, namely t'l it no resumption pro- 
cecclmgs were taken, would l»e clearly relevant. .\s, however, the docinn'uts 
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were profliiccd at a Jnte iitagf* and wore ohjccted to wc were not able to 
odmit tliein. It may lie a matter of doubt whether these gadi sa>ia/ii 
would come witliin the i*ettletneut. r*'r assuming that the holders could be 
regarded os taluhlart, it is not clear whetlicr the grants w'crc or purported to 
have been made under the previous rcgiilatiuns. The query in Mr. Shore's 
Minute as to the authority under which they were granted would indicate a 
coDtrar)* conclusion. At the most it may he aaid that it is possible that 
the Government did not interfere as it thought llie matter concluded hy the 
settlemeut, or it may be that as the mofeararidars had been oHowed to hold 
for a long time and a* the grants were made under exceptional circum- 
stances « ith a view to pacify the country the Government did not Interfere. 
The learned Judge has adopted the view that the gadi did not come under 
the settlement and yet are in fat.t permanent, which fact according to his 
view can only be exphiined on the asstioiption that the words mol'arari 
itUmrari in the documeots them->elves made the leases permanent, n 
supposed fact which is again relied on by him to establish the local mean- 
ing of these words in Kbarakdiha. Though this is only a part of Hasari- 
bagh, the fact has been held to indicate the local meaning in the whole 
district. He is also of the opinion that the galis would be permanent if 
not within the Permancot Settlement As regards tins, it may be observed 
with reference to sections 9 aud 4 of Beg. II nf 1819 and section 12 of 
Beg. IK nf 1623 that " if any grant does not convey in express terini an 
hereditary and perpetuol i.>terest no tenure created by such grant however 
desigoAted shall be considered to be nereditary oml perpetual." Even, how- 
ever, if it ba sistimed the gadi trmircs are now in fact perpetual and 
that this perpetuity is not due to tne action of tlio Permanent Settlement 
it does not necessarily fullow that such • ermancncy must be due to the use 
of the words rnoI'drar< i$Umrari and to the fact that the words joeally 
meant perpetual. For, as above stated, this permanency may be due to tlieir 
not haviog been resumed as a matter of favour hy Government for over ft 
century and by efflux of time. 

It has, linwever, been argued for the appellants that the tanad$ and 
kahuli^aii themselves sben tbot they were not meant to be permanent when 
first granted. 

It is fir^t contendetl that tlie grants wc'e not permanent as is aliono by 
tlie fact tliat in two instances two sowirfj were given and in all cases t«o 
kabuUgals were given iii respect of each property. How it isMisked tould 
these new documents be executed if the origiual documents were as alleged 
perpetual. As reganU tivtadi rebance is placed in Ex(s. 77, 78. TJie 
explanation ofTered is that the iimt uas granted in respect of Garda by the 
military officers at tlie time of the loilimry occupation, the otlier by the 
Collector subsequently, and moreover the rent was then reduced. The 



YOU XI.llI,] CALCUTTA SKUIES. 


353 


rcconil til >t oC Gi’lt KUmaU. M rci^anlo hIiicIj two laiiad* MCrc 

p:T*ntod iij 1780 ait l nwin in |782. 

Tiivn it diij} «« r»'p*r<J< tJjc i^ant ot tre^h lahuliyatt iJiat tnna'it Mfre 

grantcil in l777, 17F0 timl l78'i, i>ut Wt«ecn 1780 mill |78S thct,** 'vns a 
«li*putc at rfRtrd^ them iKitwccn llaj\ Oirbar Karain f>eo and liiu GuNcm* 
tnciit, which wat not KcttlcJ till 1791. M-atiwIith in 1788, tetnporary 
ialiili,v<](« were taViJi in which the wnnla i$UMrari molarari do not appear 
and final Za&uhyaM with tho'e wr.rtia wire pven in 1700. Tlie aame 
cxplanationa are piven aa rc,;ar'U the mo<i>a«<in(ul*. 

Heliance it, on the other hajHl, pUeoiI on |>r<»i4iont in tiic aanod hy which, 
under certain circumatancea, the htddcr who d-'-vCrihcd b;i m>utagir or 
farmer ii llnhle to lx* ejected. It ia pointed out alao that the aatnc property 
which had Ik'ch grant''*! to one pcriuti in auppaicti perpetuity wh-i again 
granted at a d.SerCnt rent to third parties TI‘U-» Qiidi Iloranda "’as 
granteii to one Mungal Singh hy a molarari iitrmrari in 1780 at a 

rent of lit, 50l. Iti 1788, a in resp^ of the aaM ycrcfi (without 

the u^e of thu worJ< moldruri Ktemrari) w»< taken from one Daj al Sing at 
a runt of lU. Oo'J. In 1701, anutlier I*<«hiiliy«t was taken fmm another 
person nirned Nawab Sing with reaped to the aoine ya/f» at tlic name reut. 
Gaili Gatidey was granted in 1777 to Drigbijay Smg hy apWM with words 
fflolrarori Utimrari at a r«nt of U*. 81 odd In 1780. a simdar patta with 
reipect to aaine ga-lt was granted to the name person al n rent of Rs 47. 
In 1788, tha lamo Urigbijay Smg executed a tabuliyd In fueoor of Govern, 
raent with respect to the same yodi without mention of the words molorarf 
irtemrari, and again in 1“90 the ramo person executed another iabuhyat 
with respect to tlie same gadi with the words inenfiooed. Thus there was 
* granting of fresh jmlas and taking of fresh kabuUyati from sometimes 
the gam; ao'l Bjmctiines from different iiidividnaU with regard to ouc and 
the same gadi thougli t|ie words mokarart istemran were ii>cJ m the fresh 
paiCaa granted. If it is argued that the piokarart above mentioned to 
Mungal Smg meant a perpetual hose at a fix6<J rent, how could a kabuUyat 
in 1783 lie take i from nnoihcr (^rsm, «j., IXiyal Singh at an increased 
rent, anl then two years Uter another 4ahul<ya( from Kawab Sing? It is 
further pnatid out t'ut thi paftas were generally of the yea-s 1777 and 
178) aid 1782 an<l thj hibult'/ntt of 1783 and I79d : that the fai'uhval* 
of J783 iVlto all fur one year oid}, the nord* mokarari ttiemrari being 
omitted, though the yx lit which viere the subject matter of their kabuli’/ati 
had b‘eu grantc 1 in nalarari iilemrari in 1777, 1780 and l78!2 There 
are a cjumhor of jiaid* ■•£ 1780 and aoinr moura paftai iif 1782, whicn 
Ihotigh di'Kcrihcd ai moAaran itUmrart have ao endofscin'nt of the 
Coll'ctor, Mr C'lapmsn to the effect that they were for the year 1183 Fosli. 
^gain in some css''a a »iof'Jrar» was espresaly renewed. In fm* jtattai the 
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molararidars wlio art dcacriEieJ at or farmera are declared liable 

to ejectment in certain CJtet. It it argncil with force on tlieie facti tlial 
they arc incotHi'itent with the contention that tliete mokarari Ulemrari 
leaset in pargam Kharakdiha meant a f-erpctml leaie nt n fixed rent, for 
if 80 the repetition of pattit and Lahuli>jal» with respect to t)>c same 
g idii and tlic aiib-ie.)ucnt taking of kakuliyalt in 1788 for one ^ear without 
the use of the words mokarari iglemrari wnull not have been possible. 
Nor can a perpetual le.ate bj de«cribed ai one for one year or be renewed 
for a year. No doubt it liai been argued and the learned Judge has so 
found tliat theae apparent aiiomilics were due to the fact that the grants 
to the tiitaita were in a state of suspense owing to the complaint of Raja 
Girbar Narain to the Government, a matter which it is alleged was not 
decided till 179d. This explanation, however, does not appear to me lo 
hav} been mxde o it on the evidence. The facts already m'ntioncd show 
tlut it was not at that tims the policy of Government to grant perpetual 
leases ftt a fixed rent . and assuming that what is alleged to have been 
penninent grant from the hegiiining could be in a state of ^nspenic Owing 
to objections havtog been taken by R.ija Girlur Naratn to tbe settlement 
of the Unild with the t$kaiti it is not made out why fresh patlas should be 
graated and labultgaU take.i. The otigiiia] pjft4'< might have been alh/wvil 
to remain subject to confirmation on tlic rejecting of the Raja’s objections. 
The evidence uttered in coouectioa witli these I '.ises is in iny opinion far 
too uncertain for ns to give the effect to it which the respondent in tliis and 
in the preceding iinvuccessful litigation hai asked tlie Court to do. 

It seems to tne impossible to ssy that these b.i>e^ liav*e not becu resumed 
by Oavernnimt because they svere and were nri^maly intended lo be 
perpetual by the ii>e of thi wordx motaiar* itlcmran It may well bi’ that 
the grants were not remmed for the otlier reamiH which hive bjen sub- 
mitted by the appellants. .Iloreorer, the evidence seams to me to be some- 
what remote. We are asked to aiy that because m the eighteenth century, 
under the very pecn’iar circumstaoces lomtioncd, sumo ghaticali $anads 
which were service giJots were made in parganx Khnralcdiha, therefore 
some 80 jenra later when moLarari tslemran leases were granted for the 
first tirni in Ramgarh fbe Kjja of Karagarh nod his lessees understood that 
these leases, which were n novelty in the zatnimlari, were according to a 
wcll-kno VH local usage pernianent and heritable 

What the le.'irncd Judge cills the conduct of the outside public iias also 
been relied on for tlie defendant as showing the incaQing attaclicd la 
Ilozaribagii to tlie words iiUmrart molarari. This consists of evidence of 
sales, mortgages and the like in respect of these Tuolarnrn winch arc said 
to indicate the genenil opinion that the leases were perpetual. The iDcrti 
fact, iiowcicr, that assigntncnls took place would not imlicate this It 
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woull Iv n«c«*arv l<> t^ip ainnnnl nf llrC paM or olliir 

circom'tancp inJiealioR tli<* tintur** of |1 h* inl«Tr#t It n not 

di«putoJ tint a larpo niimlvT of lran*ff-ra tooV placf, till il i« conti n<jnl 
that thc«c ttcre tli<' tfTi ct of thi* ili»ci«i«n* In l*rrm K'vri'a ca*** ami 
.4mir Khan'$ f(i*e(l), e*taMi*h5n;: tKal iin«!*T lli** p-in'fil law tl"’ '^onh 
itttmrart m'lurari by tiKmxhoa Import p''rp'tuit> Tin* l-irnr*l Jui];:r 
«ayi tliat iKowkIi Iio lOnH not ijtnrri* allo^lliT Ili<* cITtI of tlio l»«t of 
ca"*"* in iiiflu'*nfin~ paMio opinitiit an<l coinlnct, tlii* lattrr wa« not 
mIioIIj due to ttiis catMi', aa 17 tran<f>r« look place l-rforc .IniV Khnn'i 
Care (I). It Tnn'<t, lio\\o\er, notnl tliat all tl»<‘«4* tran*frr*. except two, 
wero after tlie anil of Pr'm K«vri which catahh^hcil tlic permanency 
of these lca«ei nivl which may therefore have «ncoiirap*‘1 trmsfer*. 
Of the two prior tramfer«, one wat a rale and th<* other a rf le-mclnrarf. 
The Utter esprjjdy stalen 0>at «t ir to Ia<t “np to the term oiir patla 
remairii in force,” nti-l in liie forrarr there U no »tatem*nt of permanency 
of interest or the amount of tlic aa'Ctr on winch the «alc price wo< hi«cd 
os nti indication tliat a permanent Interest wa« lioiight nnil *oltl. 

Jurtlicr, tt Is notow Of (liy that the lrau«fer of the moforur/# w liicli took 
placj before and after the dectnoo in .Imie Khtu‘$ Cme (1) wouM npperr 
to iliow that prior to that decision iW motararnhir* did not tiu'mseltcs 
appea» to liave been certain (to eay the least) that tln'y had lirMlnble 
intcrcsti. In lUt. J,, dated Iftlh tVhrmry. 1870, the CMwutanl niolora* 
rUiif lays that ins transferee “will renioin in po m-ssioii eo Innp ns the 
motiiran iife/;jran lasts ” Siinilnrlymr.it 1H> the words are "until our 
poffa remniiiH m force” In none nf the tronsfern arc there ttie words 
noflan ia / nailan or nl'nulofl and the like with the exception uf two only 
out of 18 transfers m wmch there m o refi-rcntc to heirs (Uxt. An.), and 
ia farzartdati (Est. llo) On the other hand, after it lind been decided in 
•drnr^AaVs Case(l) that tlie terms my’^aran $tt'mrart meant perpetual we 
Hnd out of 13 transfers 1 1 referring to the perinaiioncy of the ^.rant citlici 
by the words (foam (Ett. Cx), lieirs (Ext. Ag), J>-scctidible to progenj, 
generation after generation (F.xts itv, Y ‘2. Y 3, Cj, l>a, Hg, IIi, 
Cu, Db) Snndirly in the case of 21 sales after that decision wo lind in 
llcas's references to heirs, liereditary right and absolute proprietorship 
Similarly in the case of .i mortgage (Ext P) tie nolurc of the right 
mortgaged ii described as hai dareami (right in perpetint) ) 

It IS a iswcred that these words importing per|*cluity in tlie transfers 
were inserted because the na]'i had attempted in .Imir Khan't Care (I) to 
recover possession on the ground that the leases were not permanent, and 
words showing hereditary iiitcrcet were lascibsl hi way of precaiitiori. 
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If, liowever, the Incal meaning of these ori!s*\ra^ K^weiUrtrown anJ haJ 
moreover been nlHrmed by the Court in Amir Khan's cate (1), it is not 
clear why it was thought necessary after that decision to expressly affirm 
the hereditary character of the grants. Furtlicr it ii to Im; noted that 
though Sriinati Prem Koeri also unsuccessfully attempted to resume, we 
find that only iii two of the transfers after the da^u of her suit was any 
mention of hereditary right made, aud before her suit the transfer svaa 
declared co be good only as long as the mol’arart or grantor's interest 
lasted. 

On the other hand the plaintiff strongly relies on some patlas, 21 in 
number, granted between the years 1859 to 1878, and two Hoami 
(perpetual) (>atlii% in favour of Government. The first states that a 
moharari tstemrari /xitts is granted, hut in order to make it perpetual, 
contained express terms of itihcritance, al-aulal (descerdants), nation bad 
natlan (generation after generation) and the like. It is argued that the 
existence of these words of inheritance In these paths aud their absence 
in the leases in suits show that the latter were for the lives of the grantee^ 
only and that in ilazoribagh, when it was intended to grant a pjrpetual 
lease w'ord) of inhenUnee were u<ed. The letrneJ Judge Jismissei this 
evidence on the groued that tsitmrari mofearari meant perpetuol in this 
district and therefore the words of inheritance were redu idaat. But this 
IS the issjc to be decided and in deciding it we must take into aeouunt the 
wording of these leaser, which certainly, so far as they go show that the 
words iWeiRrari mokarari by theiiiselvei were not understood to import 
heritable interests la flararibagh. The doanit ftatlas are relied on to show 
that when these pattas were executed In favour of Government with the 
intention of granting a perpelual inieresr the grantors did not u-<e the term 
tstemran mokarafT as they might have done if thoie words imported 
perpetuity, but expressly used the word perpetual. 

A very important piece of evidence ii tlmt in wliicli o mokarart 
itlemrari pitta was converted .into an nf-aKfud /atti on payment of 
premliini and increase of rent. On sifith February, 1866, by Elxt 2i, 
an titemrari mokiran ptUa wai granted to Knru SInhato and Dhirat 
Sfalivto at a i a-iaujl jJin» ot it*. 17 — and y<st wj fiidthit on 5th ifarch, 
1878, (Ext. 24), .m al-aalad paltt of ilia anme laal was giunted to the 
same pervou* on paymmt of a premium (eamnna) of Its I25f-rover7 
•limes t)ie original yctrly rental and a covea.mt to pay an increased rental 
of Its 18. 'file Iiar.oed Judge disposes of thii evidence by saying tliat it 
only shows that the parties wanted to mike doubly sure tlio nature of 
the grant which was permincnt, nnd mo cover Ext. 24 was, he says, 


(1) (1877) A A. n. .fiU of 1876, decided 4tli Sept. 
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after .4mi'f Khan’* Cflie (1), and one of tlic ori 'iniil Rrantecs Dliirat 
alill lixing. Tlicic oliwriiatiorjs are open to the aaine crjIaUni. It is 
not clear «1iat the learned Judge meant l«y the latter reinark, hut 
as regards the former it appears irrelerant. For Jmjr A'Ati'* Cnse (1) 
decided that molaran tsfemrart meant percnanciit. Why then aliouKl 
the lessee pay so large a salami and incrcas'Mi rental wlicn nccnrJmg to 
that decision he had all by the previous leasj ubicli was expressly 
given to him under the latter ? 

It is then pointed out by tho appellant that acscral persons uho had 
mslarari isfemrari from one granto* hat at the sam) tim* al-auf(ut pattai 
from others. Thus Dakshi Dasant l.al, who received a moAaruri in 1922, 
tiok in company with another al-aiitoil pattt from a third party in 1017 
with the terms tia>lan lad nailaa fllits. 32, 33). Siniilar instances are 
afforded by Et>. 10, Lxt. C, in 18C5 and 18C4 ; Ext. 88 iii 1873 and Kxt. 
257 ; Ext. 26 in 186G (with the very full Jeaeription molarart i$lemrart 
ha'/ar-xandan, naslaa bad naslao Adinonaa batnanan inaixun a'/artaud, 
that la moAorari itttmrar* descending to progeny, generation after 
generation, botirin the male and female lines) and Ext. 29, a mobarart 
in favour of one of tlie eami grantees. This again is rehed on to ahow 
that ffloi^arari doea not impirt perpetuity, it being further pointed out 
that tuo of such oases were those of defendaotssfSeo Ext. 35). 

Reliance is further placed by the appellants on the iliSerence in the 
terms of these two claisea of dovuineuts, on the lessor pirtmg with the 
whole of his rights on resersation of sonaal rent, and on the fact tliat tiu 
premium paid on all admittcoly perpetual lease# wa* mentionod in tlic lea«P 
and was large in amount rangiug from 2j to 26C tinirs the nmonnt of the 
rental. 

Thus in Ext. 35 executed in 1868 (a permanent lease), tho rentsl was 
Rs. 3 and the naxaran* Rs. 800. This was the highest premium p'ld, 
but others are considerable. On the other hand it is poinlej out Hiut the 
leases in suit do not mentioti the nasarowa which was in t.vct mdj one jeatV 
rent, even though as much ai that was pmd as prenitum for |>rc\ ions life i 
leases which ran for 5 years . Admittedly |iennaneiit leases klmw ih" 

. fiaiurona on their face, and the explanation ofrerrsl by the rr«i»-'ii«h uts 
of this circumstance is that tho nanrana was not mwte'l to esui|s' stsiU)* 
duty. The appellant also relies on a dicoinent of Srnnsli rrem Keen 
executed in 18C9 in which the word nl aieadi is used. In m^ 0|uiii'<ii 
the documentary evidence Is insulScient to establish that the w,iril. »»|rs* 
rari jnoburari imported perpetuity and heritable intereit m ll»tsillii|’.li, 
and on the contrary so far as it goes it favours the coiicln«i > i t'mt tlir«« 
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words did not of tbcmselv'ei liavc tliis ineatiinp;, but tbat ^vltcn it was 
intended to rivo permanent tighta words appropriate to that intention were 
expressly inserted. 

I now pass to the incidents attending registration uti wliich a great 
deal of stress is laid by the respondents. Thispicceof cvidenccH described 
by the learned Jiidgi> ns new, that is not oS^red in the prc\Ioiis trials, 
though it is said that some of the doemnentt on which it is baopj were in 
evidence in Narsiurjlt DyiTs Cate(l). All these G44 leases were registered 
under Act 16 of 1864 (Sac sections 28 — 30, 55 — 56). Under the Act, 
the document was requirtHl to be presented by both parties (sec. 28), and 
the Itegistrar had then to ascertain if tlie instrument had been executed, 
the right of persons to appear as lieifs, iH'igiis, etc., and the authority 
of the agent piesenting, where an agent appeared. Under section 5C, 
two registers were kept, fir., one of absolute transfers of immoveable property 
and he second of other transfers. The Act, n.. above stated, only required 
tha Registrar to make the euquicics above mctiUoncd. Tlie Sub-Registrar 
(0. W. 45) e-iys that he and his clerk nsk tuc parties as to the .nature of 
the document uftcred for registratioo. lie admits, however, that it is the 
offlcsr's duty to examine the documents and, there h no duty cast upon 
the parties to do so. Though there is some evideiico tlint the Registrar 
did not ask questions, it may well be that in practice Registration Officers 
save themselvce trouble by asking the pai tics the nature of the document 
which they wish to bo registered. ' 

Now it is shown that the leases in suit are registered m Book- I, and 
on the back of two of the documents (A r and 214) against the words 
iilemrari moLarart in Urdu is the Unglish translation “ Perpetual leasei” 
On this the learned Judge finds that one of tw o things must have happened. 
Either he siys the Raja or Jus men stated to the Registrar that the. leases 
were perpetual, in which case there is an admission of their perpetual 
nature, oi if that w’as not so the entry is evidence of the opinion of tiic 
Registrar and Ills officers a® to the special meaning of the words istrmrar*' 
m-iil'arari m llazvnbagh and the nature of the lease. 

Before us the circumstances attending registration are relied upon on 
two further grounds, ris , estoppel and, 08 part of the transaction, or ret ^ 
geUae to which we may look for the purpoie of ascertaining the iotention 
of the parties. 

I will deal first with tlie latter contention which appears to have the 
Mupport of some judicial opimoo. The ditterence between evidence on on 
issue of eHoppel and as showing the intention of the parties, executants of a 
document must be kept ill view. In the case nf A’ajiZiuHff Aful'a v. 


(0 (1903) I L. R. 30 Calc 88.1. 



VOL. XLIII.] CALCUTTA SERIES. 

(1) it was aaiJ of tlic land there in enit that, os it was registered 
in Hook 4, w hich did not relate to immovcolile property, this faet “ showed 
wli.st the intention of the parties was when the iiiatruinent wag rcgisterecl." 
This view that the form of regUlralion was evidence of intention was 
adopted al'O in Jagaii^ar lYnram Pravtd v. Brotrn (2) in which the last 
case was cited. Tlicrc is .also an observation of Itariiigton J, one of the 
Judges who decided Indra Utbi v. Jam SirJar ^Airi (3) to the same elT' ct. 
In all th<'sc cases the expression of opinion was obiler dielum and had this 
not been fo I should have considered it necessary to refer the matter to a 
Full Hench. It was considered to be doubtfully correct in Ram$idh Pande 
v. IMgohlnd (4), where the Court said “ If we are entitled, on this question, 
of intention, to take into consideration the manner m which the hotid 
was regiblercd,” referring tn the previous decision of ti is Court above noted 
The other ca'-es to which the respondent has referred us are not relevant. 
In Paratharampani Soilathwpanl v llama (5) the question was wliether 
there had he*n proper rogistr.ation as was tliecave in Hatj Teirarl 

v.Sheo Saho'i iJhagu (C) In [ndra Dibt v Jai« Sirdar (S), already 
quoted, it was held that tii'' document did not create a charge and if it 
did, It was not properly regiou-red. In Xara$amMa v S»5i>arayudu (7) 
(ond file purchasers were misled by the form of the registratiori. As 1 
have already pointed oiit, tlicre may well be an estopped in eases where 
a party registers his doeutiient> iu a way which shows that it was not 
intended to affect immoveable* property and others suffer loss tlierebj In 
iny opinion, liowever, the fact that a document is regislensl m one way 
rather than another is not evidence of intention of the executants. Kor 
strictly speaking have we, in cases of construction, to deal with mtotition. 
Wc hav>* to see what llie party has said aud to ascertain the meaning of 
his words, and in my upimoti that meanmg must be osccrt.iined from the 
document itself in connection with such admissible evidence as sliows liow 
the words ii'ccl arc related to exiting facts and not by reference to the 
act of registration which aubsequciitly takes pl.wc It may be that the 
document Is wrongly registered through error of the registering oHicer 
wliOsc diit} It 18 to regi'.ter iC If it be sllei^l cither that the party aske>d 
that It should be registered III a particular waj or that not having done 
so he yot assents to the form of registration when lie comes to know of it, 
the matter becomes one of n<lini*'*ion, 10 which I next proieed. It is a 
well-known rule of evidence that n subsequent admission as to the tni''- 

(1)(IK81)I. L U. 7 Calc. I9t5. (4)(188C)I L lUDAll. Ifi? 

(.2) (19()G) I L H. 33 Calc 1133. (&) (1909) I. L. It 34 Doin 202, 2JC. 

(3) (1907) I. L It. 33 Cak. 845. (6) (1891) I. L. It. 18 Cak. 33G 
(7) (1893) I. L lU 18 Mad. 364. 
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incaniii!' o£ a fleeil or subsequent cond'ict of a party or to person cljiminj; 
under a deed cannot, except where auricnt document^ are coneerneJ, be 
received to aid the construction of tho deed. See Norton on Deeds p. 138. 
If therefore it was shown -that the lessor in tliH ca« expressly stated to 
the Registrar that the leases were perpetual and heritable and c-xprcisly 
asked that tliey should be so registered as perpetu.al transfers, or if having 
come to know later that they were so registered, acquiesced in such 
registratioQ : these facts would not <» my opinion he admissible evidence 
to construe the language of tbs lease. Nor In my opinion, even if any 
question of estoppel had been raisetl, is it establUhed. There remains the 
fourth argument in this coniiect'on, namely, that as the Registrar registered 
the documents as perpetual leases, that was an cxpres«ioa of opinion by 
him as to tiie meaning of the words islemrari tnoktrari in Hazarlhagli. 

1 will nut advert to the technical objections taken both as to admissibility 
and proof of tliis evidence. On the facts the inference doei not follow. 
We know really very hltle oa to what oecurreJ at the registration. It 
appears to have been conducted on the Raja's side by Ills agents, some of 
whom were also motrordriVars, though it U not suggested that they were 
guilty of any fraud in (lie matter. It does not oppenr, Itowevcr, that they 
had any authority to admit aoythiug, but what tlie llegistrstiou Act 
requires ami thU does not include a description of the nature of tho 
document as to which tbe Registrar had to satisfy himself. It is denied , 
that tlie Registrar put any questions on tlds point. Uiit supposing that he 
did, it is uot suggested that they were put.in Englieh or answered in that 
language. If therefore he asked what the lease was, he must have been 
told that it was an iiiemrari mokarart, and this he translated as “Perpetual 
Lease” according to hU own uoderstaoding of the wonls. And so we 
find on le.ascs A r and 2l4, the signature of the Raja’a agents, nut against 
the words ** perpetual lease ” but against the vernacular istsmrnri mol-arar$, 
the signature of the agent being in the vernacular. But then it is said 
that if the Raja, the lessor, did not know of the facts at the eimu or if his 
agents had no authority to admit the leases to be perpetual yet the Raja 
must haie come to know later that the Registering Ofneer had treated 
them ."IS “ perpetualleases ” and he did not object Whether he knew 
at the time is -not shown, for if it be admitted tint ordinarily documents 
are returned to the persons presenting them, it js also not unumal to 
give authority to the tenants to take out the pallas which would show 
registration in Book I. Of Exts. A r and 214 it is saM one only recently 
came into tho Raja’s possession and the other was produced by the respon- 
dent. It Iff, however, eliown that at least o.oe with the worJi 

” registered in Book I ” was returned to the Raja, and from this and other 
circ'inistancca it is argued that aa the Raja did not object and he was, it is 
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sail), alive tu hU intere^N in tlicse matters, tiiat wai an aJiniaAlon that the 
teases were « hat the Registrar took tliem to bo.' Ab above stated, if there 
liad been any such aimissioii it coiilJ not bs ovidcticc on the issue before 
us But on the facts it is not eWr that tlicre was kiicIi .m adinNsIoii. For 
if the Raja understood that the leases had been registered as permanent, 
the question would still arise whether be understood by permsncnc.y a fixed 
and certain tenure for the lives of the grantees as opposed to the previous 
ficca grants or permanency in the Blrict sense of perpetuity, viz., ns tleMcoii- 
dible to all heirs. If lie ssas spoken to about the mittcr at all, he must 
have lieen toM that the Kises were rcgiat.Tod in B.'ok I as iitemrnri 
molorari leases. Apart from the question of admissibility, it sccmi to mu 
on the facts that the evidence is of to<> scanty and uncertain a nature to 
admit of the conclusions being drawn from ■(, winch tlio respomlcrits 
suggcat Nextly, as to the RigistraFn opinion. Apart from the question 
of proof and admissibility, the fact that he translated the words moLirori 
•iiemrart by “perpetual lease” does not prove that that « as the epccial 
local meaning of tlicae terms in Uazaribagh. TJiat m ly base been Ins own 
uplnioti as to the general mcamog of these words at Ilazaribagh and 
elsewhere Tlint^m*atung has been long the «ubj>.*ct of dispute; and 
others besides Iiimself, such as the Deputy Commissioner who decided the 
cases referred to m Prem Keen a id Amir Khan's, t->ok tliat viow of their 
meaning. It is ccrtaioly noteworthy in tins connection that if the words 
did bear a special well known local nieaning, their decisions were nut L.i8ed 
on this fact, but on judicial precedents winch d<d not prouc-eJ on special 
local usage Jlr. Westland, ilie Registrar, may lia\o aUo foiined his 
coiicluiions on considerations quite independent of the special local usai^ 
alleged. 

It may, however, be argued that, “ven if evidence u madmiisihl-' to 
prove directly the intention of the lessor, evidence is admissible to establish 
the special meaning of the words istemnin moiarari in district llazaribagli, 
and that evidence allowing that the Jessor understood these words in o 
partfcnlar «e,nse is evidence of ••och alleged local meaning fii tfio first 
place on the facts it would have to be shown not inuicly that tlio Raja, tli» 
lessor, did understand by ttic word. $$temrart mofanii a pcriniiient, litri’ 
table interest, but that lie did so iiecause that was the local meaning of then- 
words But as each finding on this ca-.c may re-act upon and dep iid 
upon others, to Indd tins, we should hue to ludJ that the other evidriice in 
the case punted tc tlie existence of a special local meaning But in my 
opinion it does nut ; and if that be so, the lessor oouM nut ha\ e made uny 
admission nr d< iic any thing from which it could !« inferred that there w as a 
customary ineamng as to the word in question These mitarari I-a»ea were 
introduced l-y the lUjs for the first time in lus estate At the time the 
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leAsea were gronted. tlie law was thst/thc word molarart titemrari did not 
import Iicritalle intercuts without further words to that effect. Except the 
gatli latiadi and laluli!.ol$ dealt with already, no documents are produced 
which arc relied upon toshow that the words mentioned were understood 
otherwise in Hazoribagh district, and, as the leaned Judge Ims himself 
held, the oral evidence is «»t co account. So far from the words having 
tlien acquired a well-known special meaning, the oral evidence tendered by 
the defendants that they ohj^ed tu the le-sses on the gmund that they 
contained no words of inlierltancc. the documentary esidence such as the 
al attlad leases to which I have n’fcrred, the fact that previous judidnl 
decision favourable to the leasees did not proceed upon the exlstetics of any 
aucli local meaning as alleged, and the fact that notwitlistanding repeated 
controversy this allegation of customary meaning was not set up till the 
present siiit, negative the existence in lftG4 of any mch special meaning 
as U alleged • and if the words had no defioed local meaning in 18C4, 
any statement of the Raja which wo arc asked to infer from his conduct 
must, even if made out (which 1 am not prepared to liold) be, in fact, 
referrible to the lessor's own notions as to the meaning of the w'ords he 
used rather than to any knowledge and admission on his.part of a special 
customary meanlog in the district of ilazaribagh. 

The conclusion therefore at which Z arrive is that the respondents have 
failed to prove this Issue relating to tiie existence of a special local meaning 
at Hazanbagli, an issue which w-as not raised m previous litigations and 
which in my opinion is an after-thought designed to meet the difSciiIties 
created by the adverse judicial precedents to which I hare referred. 

The last matter for considerations U certain otlier circumstances which 
are alleged to support and rebut the defendant's case and wlach may be con- 
veniently dealt with together. The chief matters relied on in this connec- 
tion are the circumstances under which the leases were executed, and the 
subsequent conduct of the parties. 

As has been pointed out by the learned Judge, according to the decisions 
of the Sudder Devvaiii in the period 1848-1860, it was held that the words 
iatemrart mokarari 6id not import an heritable interest vvitbout additional 
words of inheritance. It was while the law was in this state that the first 
lot of leases were executeil In 1861, commencing from the 27th November 
of tliat year. These were foRowod by a few more m 18G5 and the largest 
number in 1860. the la«t of these being on 22nJ September, 1866. In 1864 
the ghalicalt case Stngh v. L^lanund Singh 0) had been dis- 

missed by the firnt Court. In appeal to the High Court on the I7tb June, 
1865. and therefore after the first lot of leases, it was lield tfiat the word 


(1) (1865) 3 W. B. 84. 



VOL. XLTII.] CALCUTTA SERIES. 


363 


ufemmri imported an horoflitary iniertst, s \iew wliidi \\a< not ncceptcil by 
the Priv^y Council in 1873 to whicli the case went in appeal (1), tliout;li it 
afilrmod the decision of the Court on the f^ound tiiat, though it was 
doubtful whether the words ir/rmruri Biotarari imported an hereditary in. 
terests, still couplitTg these words with the usage proved, tenures wliicli were 
ffhatieali (to which I may observe uUter consideration applied), were heredi- 
tary. The case of Mtii LaUitt Koiear v. Rty Ifarl Krhhua Singh (2) 
which decided that the words ist^mrari mtlarari contaiaedins patla in 
themselves convejed an hereditary right in {.erpetuity was decided in 18G9, 
'after all the leases in question h.od been granted, and was followed within 
three years by the resumption amt of Maliarani Prem Koeri, to which refer- 
ence is later made. If therefore any inference u to be drawn from the 
state of the taw as it esisted at the date of the execution of the first of 
wotararii whicli the latter ones subsUntially reproduce, it would be one 
favourable to the plaintiff. The learned Judge is, however, of opinion that 
neither of tho parties were iiifluenecd by a knowledge of the state of the 
law on the point and did not enter into the transactions in suit either in 
view of the previous decisions of tho Sudder Ehswjm, holding that the word 
itUmrart did not import hereditary interest «>r the jrAatieal* cs-e in the year 
18G5 when the contrary was held fur the first Urns. It is. However, not 
improbable tliat those who were responsible for the draft lease may have 
known that, aceorJing to judicial precedent, tho worii- istrmrari molaran* 
which were then used in the Raragarh zaroindari for the first time did not 
Iciiport heritable interest. On the Atlier hand there is tome evidence that tlio 
Raja himself v/ss not aware of these deiisions. However this may be, it is 
dear that the state of the Uw on the subject, when the leases were first 
granted, does not assist the defendant. Tne alleged oral conversations on the 
subject of the leasci, whether as given by the plaintiff or defendants’ 
witnesses are not bjlieved by tlw Judge and have not been relied upon for 
the respondent. As I have already aaid, the fact the latter thought it 
necessary to set up this case militates against the existence of a well-known 
customary meaning of the words irfemrjr* mofarari at Ilazaribagh. The 
circumstances attending the next step, nr. registration, 1 have already 
dealt with, as also the condition of the aamindan at the time and the 
increase of the rental and taking of tlie aa/amt and the nm'asion of mention 
of the latter in the le.sses in suit, though both tlie f.sct that aiiomi wai 
given its amount (which was sometimes very Urge), were set forth in tlie 
admittedly al-culaJ leases. This fact, as also the mention of the tenns of 
ioberitance in the admittedly perinauent leases, the fact that some of the 
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grantees of tlie ai-aitlart patln stil>sci|UL'riUy took 7no/.(iriir(x from tiie lUjA 
tell against the defendnuts’ case. If in',J;.irtirt hUmrari in Hazariliagh 
meant of tliernaelves Iteritalilc interests, what was the necessity of llie other 
woids of inheritance ? If they «lid not, wh\ ilul not tlie lessees who held 
al'aulatl leases accept mere motararU without words of inheritance, if it 
was understood th.it the Itaja was granting an hcrlt-xhla riglit ? 

The lessor died in 18G6. h'o no question of Ids conduct arises in the 
case. There appe-ars, Inmever, have lieen eirly dealings with the leases, 
for we find m E^t. D, a purchase on tiie 30th Jiil}, IFC7, and a sale again 
in 187i}. As 1 have stated, tlicrc is no doiiht that a large number of 
alienations by the molarnrfdars have taken place ninl I tlimk it must be licid 
that in ft large number of cases bath parties, in such transactions, tlioiigbt 
that they were dealing with permanent lieritaMe interest!. As Mr. Chak- 
ravorti points out there is evidence that as tune went on the value of the 
prop<»rlies generally increased mst.'ad of diminishing as they would do, if_ 
it was suppoic-l they were for a dim nmhiog term. We also find that seme 
of th} propsrtioi were sold frotu 50, 40, .OStojCJ j ears’ purcliase. I 
have, however, already poinlid out that tliii belief in the permanent 
character of tho grants w.as due I think to the judicial precedent to tlist 
effect fttid not, in my opinion, to the genera] knowledge of a customary 
rnmniiig of the terms istsmrari mf>t:tirari in Ilazanhagh. Some rehaiico is 
placed by the respondents on the fact that Snmati Prem Koeri, in 1871 
brought A suit to resume one of these leases and dint tlie claim to resump- 
lion WAS based on the failure of the male hue of tlio last bolder. It is, iu 
he first pUc2, argued that any admission by the tenaut for life was oot 
binding and did not affect the reversioner, and I think this is so. On the 
facts, however, the learned Judge finds that ns a lady slis knew little about 
the matter and as molarartt, were n new form of lease in the estate she 
probably thought that n jaiyir hnd been croatoJ. She apparently did so, 
judging from her plaint. But this fact does not nsMit the defendant, for 
her claim to resume shows that she did not regard the leases ns permancut 
in the sense claimed by them. In this connection I may deal with the 
learned Judge's argument that the leases were permanent, because the Baj^ 
gave bis sanction to such as were grunted by female members of tlie fami- 
jy. It seems clear that if the lesiees were to be given estates for their 
lives, tliat estate could only be guaranteed to them by the assent of the 
reversioner For it might well be that the life-tenant might die and her 
interest be put an end to during the life of the les'ices. The fact that 
Srlniati Prem Koori instituted a suit for resumption also weakens the 
argument that Baj.a Nam Nnrain, who wai a stranger to the giant of 
these leases, instituted Amir Khan's case, through disappointment at find- 
ing that a large part of the estate had lieen permanently alienated by bis 
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•• jirc<lece'»or ami tint tlicroforc that nuit was not a {^nuinc cliallengc of 
-the permanent dnractPT of these I'.nses lint nil attempt by one wlio well 
knew tliat they were permanent to f^ta ileclaration to the contrary’. Then 
it is scM that the //atima shown that the leases were permanent. 

The former were properties from tlio mconieof uhicli the revenue anil 
other dematids wcie met. The le.irncil Ju<I;;c thinks that ns the revenue 
was a permanent obli"atioii therefore the properties set apart for its 
payment (milndin" the molararis m smt) must have been permanent. 
But this docs not follou. Jloreover, we find tiaeat, f/lairat* unil Jaiffir in 
the h't Some reliance in.sy Ih: placed on (lie fact that no Death Be^iafe*^ 
of the motarariilara appears to have lieeii kept : though on iJic other hand 
it may be argntd tint the tenants did not apply to get themselves regis- 
tered 111 the zammdar’s ikernla. The main ipiostioit on thii part of the 
case IS — did the lessor or hi's successors ever recognise the hertl.itile clmrac- 
ter of the leases liy recognising heirs as tenants, accepting rent from them 
and EO forth ’ Tlie learned Judge has found that he did not and in this 
I agree with him. It appears to be clear that from the tune of 
— Kkan'i Cose (1) the Ilajas Imvo all along l-ecn tnaiMtauiing that these leases 
are not liereditary*notwithstaii<liug adverse judicial decisions to '.vhich they 
had temporarily to bow. When, liov\«ver, owingto the decision of Judicial 
Committee this Court took a ditfermt view of the meaning of the words 
tstemrori mnlarart and the leases in suit, then the Itaja was again able to 
eSectiicly challenge, and has challenged their p-rm.-inency In the case, 
however, of appeal No OS of lOlO, it is necessary to go into this q.iestion 
in detail, because it is alleged tnat in this case at least recognition was 
establisLed. The original motcarandars were a 'nan named Khusliilal, snd 
his disciple Bnp D.is The latter died, according to the plaintiff, m ltj82, 
though the renpondviit contenils it was sometime before 1880 It is tlien 
alleged th.it the llaja recognised as molararidar an licir of this man and 
as the hoif is still living, the properly cannot iii any ecciit be reoumed till 
his death The person, however, w ho is «aid to hacc tKwn recognmd by 
Sarup Das w.vs not an heir of, but a co-disciptc of Blip Das For the spin- 
tua1 fatlicr would anccoed to I’lip Das and not a brother <Aela. It is then 
aaid that as the ho'ders of tlie {iroperly were recogui'cJ as ten.siils, they 
cannot be ejected without notice. It is a^lmitted tint if they are leii.suts 
notice is uecesaarv Tlie qiii’-ttoH, Iwwever, is wltether there has been 
recognition of Samp Das or the present iiolderi as tenants. The lease 
would in anv c.ase last till tiic d.-atU of KhiisLi Lai which was in 189G-07, 
and no recognition of Sarup eien if it took place before tlie death of 
Kliu«lii Lai would affeit the plaintiff. IWiaiice, however, for the rvsp'jndent 
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is placed on receipts granted l»y tlie moiararirfar and on receipts wliich are 
sail] to liavu been granted after tlic dciith of Kliuslii Lai by tlie llaja's mort* 
gageo Jndu Katb Mukerji. Tbe Raja i% obviously not concerned with tbe 
acts of his no^arartdar. It sce'ns also plain that v. hat the llaja’s mort- 
gagee did in this matter would not hind him, and further there is an express , 
provision in the mortgage which, it is to be noted, was before tlie death of 
Khushi Lnl, that tlie mortgagee to whom tlie rents were mortgaged was not 
to take rent from the heirs of the moLarari'lart, xlf therefore the mortga- 
gee’s receipts bear the name of flarup Das, it wes in direct contravention 
• of the instructions of the mortgagor, svhich tac son of the mortgagee 
admits, and were as I think inserted by mistake, for we find tliat the mort- 
gagee gave a An uinnama (Ext. n) to Mohnnt Kliushi Lai on the l6th 
August, tlioiigli admittedly he liad been then dead some 3 or 4 years. He- 
liancu is aim pUced i.i a road cess return (Ext. f ) which could not admittedly 
have hcen filed liefore 1899, in which the Raja is eaiJ to have recognised 
both Khushi Lnl an I S.inip as tenants, thougli the former had long been 
dead This shows also tii.u ths Rijr was unaware of Khushl Lai's death. 
Again we d id in B\t. A 2, a root reenpt, dated 27th October* 1860, to 
Khudii Ltl and Sarup Das. though if Uup Das did not die till 1882, the 
latter had not aiiccecJcd the former. There was evidently some mistake 
of wliich advantage is sought to be taken. For the appellant It is auir„sstcd 
that the fact that S-irup's name appears o ■ seme papers is due either to in- 
advertence or more possibly a inistako Arising out of the fact t]iat the final 
Sin tlio name of Khushi La) D.is wastroDsferred to the \%ord Riip Das, which 
followed it making the latter Sarup D.a3. However this may be, the Roja 
cannot be held to have recognised the nlleged heir or their tenants unless he 
was aware of the facts and Ihv liolding over was with liis express consent 
Tins is not shown, nor is it likely that the lessors who have persistently 
refused to rccoguiso any heirs of mo4ararie/ra should havi; done so in this 
case »ere the person alleged to lia\e I>ccd tre.^ted ai tenant was nut even 
an heir Sarup Das has himself disclaimed interest, though ho may not be 
a satisfactory witness. His evidence is attacked on the grounds amongst 
others that in 1881, l90'» ami 1902 he sigued certain documents (I n J, 

I n 2, and lo 1, In 21). It Is not certain what the documents were about 
wliicii he was cross-examined, but it is clear lie w.n not cross-examlnaii so 
as to bIiow wliy it is that his name appears ic the papers on wli'cli tbe 
respondent relics. 

In niy opinion the respondent in this appeal fails to make out any 
recognition. IVhat he seeks to do is to take advantage of the fact that 
either thmngh inadvertence or error Sarup's name apppoara to have crept 
into gome of Uie papers, but that he or the present holders were over know, 
ingly recognised b^ the Raja as tenants I do not believe. 
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In tny op'nion. tli*t part of llie ca«c which h.« bc-n comfv*nrlJi)uii/ 
de«cribc<l ns ‘ SurroiinJln^, ctrcttmUancr^ *i»<l ftahtyiirnt coaduct” do not 
enable me to say that the were Iterolita'jr permanent Inlereaf*. 

In c-inclii«ion, I hold lliat the defen-lanls htre not eittliliih»<l the cilit- 
ence o£ th" special loeal meaning of the wor.h maloriin’ all-'ged, 

that thc«c worda in t^e leaaado not imaott a pTp«tijal heritalile int"fe*t 
per »e, that there ii nothing elae in the W*-* or in the circumitnnc.M of the 
ca'^e from which such nn interest is to l>e inferrcl Tlie ci<* is (with me 
esception), rimilar to the prevlom decisions of this Court hoMjtig that 
permanent hereditary interests were not gisen by tJie»e leases. The only 
difference between the cases is that in the pre«eot suit a Kpecial local meanin’' 

of the wonU utenrart moZarnri is for the first tuns pleaded and is sou-lit 

to be supported not only by documents which were useil m the prenous 
cases but by evilence relating to the registration of the leases which 
though it must hsTo been as equally then avadalde o-s it now is, put forward 
for the first time in this KUit. The allegilioo ins-olvcJ m this third Issue 
Appears to me to he an after*lhougl>t, and in my opinion has not been male 
out ; and as In my opinion the decision of the case praetiCAlIy turns on 
whether the defcicliuts have estahlished the alleged customary moaning of 
the words utemrari mu’farari in Ilaioriliagh, I would therefore decree thii 
fluit and appeal witli costs. 

As there is a difference of opinion and there la therefore no majority 
concuriing in a judgment varying or r.-vcr<ing tho decree appealed from 
that decree must be confirmed and tho appeal dismissed with costs m 
Appeal Ko. G6 of lOlO. This order, ns the provions judgments, governs ail 
the appeals, hut only one licariog fee will be nllowwl 
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CoxE J. I think that the dccisKo of the Court Iwlow is right, and 
that the leases of 1804-06 were leases in perpetuity 

What wo liavo to decid'* is whrt the parties iifant in 1864 by the words 
Ulemrari molenrari The in’aning popularly nttuched to the word t^temrari 
appears to m" to be no longer in arcordonc? with ihi interpretation of it by 
the Sudder Drwani A<btaf There is nothing contrary to experience in the 
fluppositiiin tint iii tho course of years the meaning of n word may 
Chang", nor are we bound by any rule of liw to lin'd tint a term mu«t 
always moan what it has once meant. 

I certainly have til! gr.ntest r*sp»ct o I a point of t'lis kml for the 

opinion o' thj Sudlor Dswni Alilit. Tie Judges must have been well 

acquainted witli the language of the districts and Ihoir opinions on the 
meaning of a term in t'omuion n« in their time woull h; to me olmo/it 
conclusive. 

Four cases have Iwoii cited from report-. The fifht i* Hahoo 
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1915 is placed on receipts granted ly the aialararidar and on receipts wiiich arc 
IU>ri^naiS' “fl« H» dc.ath ot Klmsl.i La! ly tl,e llaji's inert. - 

Sivtiii Jfttlu J»ath llwkcrji. The Jtaja U oltviously not coucernpd with the 

^ r. acta of his nolarflrirfar. It e«*€m3 also plain lh.it what the llaja’s niort* 
Naopcii matter woalil not liiinl him, and further there is an express 

Baskiso provision in tlie mortgage wdiidi, U is to he noted, waa lioforc the death of 
Association. Khushi Lai, that the mortgagee to whom the rents were luortgaged was not 
Woornom* from the heira of titc molarari-lars. ^If tltcrefore the mortga- 

J, ROo receipts boar the nama of Sartip Das, it wrs in direct contravention 
• of the instnictions of the m)rtgagi>r, which tne son of the mortgagee 
admits, and were as I think inserted by mistake, for we find that the mort- 
gagee gave a Ax (Ext. n) to 3Ioh.ant Khushi Lai on the l6th 

August, though aJinittedJy he liad been then <lead some 3 or 4 jears. He- 
lianco U aim pUced i.i a road cess return (Ext. f) whicli could not admittedly 
have Iwen filed Iwforc 1899, in wldeh the Baja is »niJ to have rocogni'cd 

both Khushi La! an I Sarup as tenants, though the form*r had long l«n 

de.id. Tliis shows also that t'u ftiji was unaware of Khushi Lai's death. 
Again we fi.id in Ext. A 2, a real recjipt, dated 27th October, 1860, to 
Khudd.Lil aud Sarup Das. though if Hup Das did not die till 18«2, the 
latter lisd not eucceeded the former. There was evidently some mistake 
of which advantage Is sought to be taken. For the appellant it Is aug.ested 
that the fact that Sarop’s iianie appears o i ecnie papers is due either to in. 
advertence or more possibly a mistake arising out of the fact that the iiaal 
Sin the name of Khushi Lai DaswMstransfprrcdto the word Itiip Das, which 
followed it raakipg the latter Sarnp Das. However this may be, the nsja 

cannot be held to iiave rccogm>ed the alleged heir or their tenants unless he 
was aware of the facts and tlie lioldiog over was with his express ccn'cut. 
This is not shown, nor ••• it likely that the lessors who have persistently 
refused to recognise any heirs of mo^araridrs should have done so in this 
case were the person alleged to have lieen treated as tenant was not even 
fill heir Sarup Das Las lumself disclaimed interest, though he may not be 
_ a satisfactory witness. His evidence i, attacked on the grounds amongst 
otheMthatin J8S1, 1909 and 1902 ho .igued certain documents (InJ. 
rn2, audio l,Io 21 ). It is not certain what the documents were ab-mt 
which he was cross-examined, but it i, dear he was not cross-examined so 
as to show why it is that his name appears ic ti.e papers on wh-cl. the 
. respondent relies. 

In ny opinio, tlio mpondont in thi, uppe:il fail, to moke ont .ny 
recognition. IVl.at I.e ,eek. to do i. to take «de.nt«ce of tlio fact tb-l 
e.tbcr tlitongl, load.-ertooco or error Sarop', npp„c„, hare crept 
loto some of tl.e paper,, tot that !„ or t!„ preent holder, ivcrc ercr knoiv. 

.ngly rccogniecd by the Raj, a, teoaot, I do not believe. 
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1 n my opinion, that part nE the caae which has been compcndiouiiy 
ddcribeil ns *• Surroun c!rciimstanct.a and sobsequent conduct ” do not 
enable me to say tint tbo Icaaca were heredita-y permanent interests. 

In cencloaion, I hold tliat the defendants have not established the exist- 
ence o£ the apjcial lo:al meaning of the words Mtmrari mlarari alleged, 
that these words in t^e lease do not imoort a perpetual heritable interest 
jier te, that there ii nothing else in the lease or in tho circumstances of the 
case from which rueh an interest is to inferred Thecas.* js (with one 
exception), fimilar to the previous decisions of this Court holding that 
permanent hereditary interests were not given by the^e leases. The only 
dlfTercnce between the La*es is that in tlicpre>ent suit aapecial local meaning 
of the worlj istemrari motarori is for tlie first time pleaded and is sought 
to be supported not only by doeumonls which were used in the previous 
cases but by evilence relating to the registration of the leases, which 
though it must have Icen as equally then available as it now is, put forw,ird 
for tho first time in this >uit. The allegation involved in this third issus 
appears to me to he an after-thought, and in my opinion has not been male 
out ; and as In my opinion the decision of the case practically turns on 
whether the defendants have cstatdishcd the alleged customary meaning of 
Iho worls iilemrari m^'rarari in Hazsribagh. I wouM therefore decree this 
fluit and oppeal with costs 

As there is a difference of opinion nnJ there is thi»refore no majority 
concurnng in ft judgment varying or reversing the decree appealed from, 
that decree must be confirmed and tlie appeal ihsmi'SeJ with costs id 
Appeal No. C6 of 1910. This order, as tlic previous judgments, governs all 
the appeals, but only one bcnring fee will be ollowed. 

C'oxE J. I think tint the dccisicn of the Court below is right, .and 
that the I-ascs of l8fJ4.GG were leases in perpetuity 

What vve have to decld' is whit the parlies m*3nt in 18G4 by the words 
istemrari mokarnri The tn*aning popularly attached to the word iVemrort 
appears to m" to be no longer m aecorJaoo with thr interpretation of it hy 
tlie Sud ler Djw.ani .Vlalat Tn“re is nothing cuntrary to experience iti the 
supposition that in th" course of yearj the romning of a word may 
change, nor are we bound hy any ruli of law to ho’d that a term must 
olways me.an what it has once meant. 

I C'rtii'dy have ths gr-’itesl r 'spMl o I a point of this Linl for the 
opinion o’ ths SuJJ.t Djwtu .\!ilat T'e Judges must liave besn well 
acquainted with the language of the districts, and their opinions on th» 
meaning of a term in eommoii u*j in tWr time «oun hi to me almost 
conclusive. 

Four ca«i'* 1ia\ e Icen cited from tl*e»e report-. The firrt is 


_367 

1DI5 

Ra« Nsbais 

SlNOH 

r. 

C II OTA , 

Najpcr 

Bavkiso 

Associatiov. 

WOODROTVE 

J. 



368 


INDIAN LAW REPORTS. [YOL. XLTII. 


1915 

IfAM NABAIM 
SiXGH 

V. 

Chota 

KiGrcn 

Bankint. 

AssoaA'nos. 

COXK j. 


TooUes Stthee v. JJabco Sfoniturain Sin^h (t). TLh was 

by a Juiljre, who qnoted 4 precedentx *' the man} Ibat mijj'it 

dfnihllcsa be produced" and held that it had been “repeatedly rule<1 that 
the permanence (ij(»»nror») «preB*e<\ in the^e jxiftarbas reference only to 
the termof cxi^tcnceof the printcc." And the learned Judge observed that 
Iiw o\vn knowlodpo confirmed the correctness of tliH^-ie'v. The case like 
several others, related to a maintenance gratit by the Tikarl Raj. Ifntdit 
difficult to 1>elieve that, even llien. the word “ i#/rjnrari " was usmI to 
express a grant for life and that alone. Grants for maintenance to a 
dependent mchiber of a f.nnuly are often for life, and leases for service also 
are often, though by no means always, intended not to be hereditary. But 
the idea of the eon sncceciliDjj to the fathers position is so ingrained that I 
ittiagloe that, even in lft48, tl«e right of a son to inherit an ittemrari tenure 
could ha>e been questioned, bntin very few cases and, indeed, in hardly any 
outside the classics of service tenures and gra-'ta for maintenance, though I 
fully admit th.it. ou the comparatively rare occasio’ s when a grant for life 
was given, the term " isfemrari" was then employed. 

The iH'\t ease is itfussi. Ameeroo’mijjo JJrpum v. ifohnroyo ifftnaroiii 
Siiig^ (2) Tiiat too was a grant for laalnten.ince .*uid it was held that 
although ’* ittemrari" means perpetual yet siuh grants "according 
the usage of the country were personal to the grantee." 

In the case of flajah J/odexarntn Sint/h v. Kantlall (3) all the papefs 
had been burnt and, in the absence of other evidence, the court felt itself 
bound by the precedents to hold that the gram was fur life Tiie case of 
Sarohitr ShijA v. Itajah ^^ehelu^trn<train Singh also (4) is based on prece- 
dents. 

After 166J, the tide tnrnvd, and were it not for the decision in Tuhhi 
Pershad Singh v. 7?o»ixarai»i Singh (5) nnd the eases based on it, to wbich 
1 will refer I iter, I doubt not (hat there would now lh> no question that 
an istemrari lease is a lease for ever 1 ahouM indeed be surprised to learn 
that, if now-a-days two persons, of ordinary education hut unacquainted 
with the special rulings on the subject, were to cuter into n bargain for the 
exchange of an latexirars lease and lahuUgat^ it would occur to cither of 
them that the lease was to be anything hut perp'tual. 

The first ci’C in which this view wastiVen was thit of Hanrunjttn 
Stngh V. Ilijah Lelaniinf Sinjft (G). One of the Jitdg<'a was Sir George 


(1) (1848) S. D. A. 752; 

lOl. D. (0 S.)632. 

(2) (18.W)*^. D. A.f.4B. 

(3) (1859) S. D. A. 1572. 

(4) (18G0) S. D A. 677. 


(5) (1885) I h. n. 12 Calc. 117j 
L. n. 121. A, 205 
(0) (18G5) 3 W. R 84 ; on review' 
(18R6)5 W. R. 101. 
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CnnipWlI, Icnoulc'lpc of tlw country cannot lie f^wstioned. Tliat 

was a ca'O. of a ghat'eali tenure nml tl«s suit 'va« liroiipht to eject the 
grantee's heirs, because the services were no longer required It was 
decided Hint *' irfewrori ’’ uicnut perpchial. The S. IX A. decisiions were re* 
Icrred to but not followed. Tlds decision was appealed to tlic I’. C. and 
tiicir Lordships held that the Ic-ORe, coupled with the u«ai;e, showed the 
tenure to be hore<litary, though they obscrv’cil that itwa« doubtful, whether 
iifrmrrtri m;ant permanent for life or pennanent for ever (l) In I8f57 
the I’. C ca’c of Dtxhno /JAiiupitt StngTi v. Goomnn Smgh (2) was decided 
That was a suit for enhancement of rent It was lichl tiiat a j>atla could 
not he assumed to coiiv cy an estate of inhciitancc without special words. 
But their Lordships remarked that if the tenure was moLirart iilemrart 
there was on end of the case 

In -Ifusanunat IiatA'i Koirar v. Itng Hart Krtthna Smg (’3) it was 
held that iitrmrari meant for ever and the S l>. A. decision? were not 
followed 

In i870 tlio decision in Laihit Keteort C.i»< (3) was followed in Aoru- 
nakar itahali v. Hiladhro Choir<lhrg (4) and it was held tiiat the word 
tflfmrari showed tliC intention that the lease should be perpetual and if it 
were perpetual, the herc<litary character would follow from it 

Then !u 1875 was instituted Amtr Khaut crt«<. which was a suit to 
recover property covered by ooe of the itUmrjtrt lea^es now under con* 
eidcratiou, ou thedeath of the original lc»sees. The vourts following the 
decision m Laktiu Koteaf$ Cate (3) held that the len%cs were perpetual 
The decision of the court of llrst instance was gueii by Colonel Bod Jam who 
had a thorough knowledge of the district In sicaliiig with the supposition 
that the Raja might have intended to grant life lease?, and that the tenants 
were deteiieJ, he seems to hare aHSUined as a matter of course that the 
meauing of the term a? generally ander8l'>od ” was perpetual, and implied 
that the leases would never be disturbed m that or in tho following genera- 
tions. And the Judicial Comtnis»iOoer of Chota Nagpur »ecms also to have 
taken this fur granted, as he m>s — “I t »» not impossible that the original 
grantor or hii advisers contciiijdatcd the possiUilitj of tlmr limiting such 
grants to the lives of the heirs of the grantees. If so thc^ overreached 
themselves, for it cannot be doubted that the granted I’cheved that thej were 
porcliasing a moLimri lafrmran title.” 

On a nuestloii of thia kind I think no authority could stand higher than 


(1) (V873) 13 B. L. U. 124 . 

L. R. Sup Vol. )8l. 

(2) (l»r,7) H Moo 1. A. 433 ; 

0 \V. R. 1>. C. 3. 


(3) (1869J 3 B. L. R. A. C 22C ; 

12 \V. 11 3 

(4) (1870) 5 D. L R. 652 ; 

14 W n. 107. 
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that o£ Mr. JuHlo Fjel !, ami in paragraph 37 o£ chapter 7 of hi^ Intro, 
dnctioii to the Re^ilationa, pnlilislietl in 1875, )ie dchnea i^lemrari tenures 
•as tenures granted in perpetuity. And a ^reat deal later, in the Tagore 
Law Le^liifo of 1893, Mr. Mitra, afterwards Mr. Justice Mitra, olserres : 
“ Tenures lield at fited rent and in perpetuity (»*<e.7>rari or eioi'arari and 
mouruti) are in re.ality instances of alienations of Jiiid, subject only to par- 
ment by the alienOee and all persons liulding through them of fixed sums m 
perpetuity to the alienors, and those claiming under them.” In both 
these last instances, I attach importinca to the evident lt□consdollsIIC»^ of 
the observation. Both the leiifncd authors mint hare been perfectly familiar 
with the cunSict «£ authority o%-er this term. But when they employed it 
as a term in common use without reference to the riiliD.Cs with regard to it, 
it evidently did not occur to them that it could mein anything but a 
perpetual tenure. 

There is oral evidence in this case, which seems to me worthy of rj’P’Ct 
that tne term is now nnder'tood as giving a pinninerit iiitere-t. Gopal 
Chandra Sjn was in Government service in llazaribigh from 18157 to 1896, 
and for a largo portion of that time was connected with the Encumbered 
Estates Department. lie says that througliout bis experience ho always 
understood tlic t«rm mok(tr>ri hUmrart to m;an a permanent interest. He 
certainly is in a position to know the meaning of words in use in Haziribagh 
and the fact that ho ii a director of the defendant bank does not deprive his 
evidence of all value. Still stronger evidvnee is that of Krishtiathsndra 
Ghosh, who'SlIs the respoosibis post of Manager of tlie Court of TTards 
and Encumbered Estate, nod seems to have uo interest I'li this suit. It Is 
impossible that he should not knnw liow the tirm is generally understood 
in the district, and I can sci no reason why he ehmld he distrusted 
Radhikapfisail Malhk woi in Governineut service from iS'lS to 1893, rising 
to the position of Head Clerk of the Deputy Commissioner’s office. His 
position of course 10 not equal to that of Ivrishnachandra Gboih, an 1 lie is a 
director a£ tlw defendant bank, but I do not tegard hia evidence as wholly 
negligible. B.abu Gopeshwar Singh, Dewau of the R>corJ Room of the 
Burdwan Raj, .who seem? entirely independent, says that io that Raj 
istensrari touures a-e penn.ane«t, basing hia opinion on tiie fact that even 
when there are no word* of inheritance, they arc never resumed. 

Moreover, it is only to be expected that in the course of tims the term 
should come to be regarded as meaning perpetua’, even if at first it sigoi- 
fiid only aleaio for life- Its original meaning h “coatiniing.” JJow • lease 
for life is a lease terminating on tha oocurre.ice of a very definite coatio- 
gcncy. The imsiiitabilUy of this vB;ue, indefinite and almost uumsaoing 
term to denote such a lease mast be apparent, nnlcas it is coacjded that 
that term, whether suitable or not, was always conventionally t-mployed 
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to lignify that particular kind of lease and no other. Cut this is by no 
means tlj** ca*”;, lca«cs for life bclnj; very unnsuah vihUe ijlciTirori leases are 
as common as possible. Obviously therefore when any one wanted to 
create th's unusual form of lease, he mi^ht reasonably be expected to 
prefer the use of words (of which there is no lack), which w ould signify 
what he wanted and thus the use of this word which liardly signifies 
anjtldng in connection with a lease for hfc, would fall more and more 
into desuetude for that purpo'ie. Again, as I hate said, the idea of the son 
succeeding to the father's position is ingrained, aud the cases in which 
the heirs of nUmrari'lan arc rccognwed must be far in excess of these 
in which they are unt rccogmted, and thus in the course of time the 
meaning of the term m its popular acceptation would naturally tend more 
and more to signify perpjtuity. As an illustration I may quote paragraph 
143 of the Tenure Uoporl of llazaribagU. Dealing with the neighbouring 
pargrina of Kharakdilia, the author vaya “of temporary leases there are 
1,851, The custom of leasing out their villages is general throughout the 
ywrj^anu, but although the farmer has no permanent uitcrvst in his tenure, 
it frequently* iiappeos riiat a lease descends for generations in the same 
family, until the former becomes imbued with the idea that ho lias a legal 
right to hold tlie leaie of the village I am nut sure tliat this idea is 
entirely erroneous " If then it Is so common and easy for mere temporary 
leases to acquire the reputation of permanence, it can well be understood 
how naturally ulemran leases, which admittedly include sumo idea of 
permanence, coma to acijuirc the meaning of louses in ■perpetuity. 

I'lie cases of SAore V. ii'iljwfl) and AttorneyCeneriil v. Cla/Aans('2) 
ecem to me authority for hobling that e'idence may be taken and cxuimiied 
in order to show wlut meaning was attached to a particular expreasion at 
a p.srticular time. In tlio former Ci^e I’arko J ob>ervcil “ Iii the first place, 
Ihcrcis no doubt that not only wncrc the Unouage of the instrument is 
such as the Court docs not understand, it w competei.t to rCLiiie ciidvnce 
of the proper meaning of that language, as when it la written in a foreign 
tongue, but it is also competent wJicrC technical words or peculiar terms, 
or t'ulee.l nuy e.rj)ressioMs, are used which at the time the instrument was 
written, had aejiiired an oppmpnate meaning eitAer ^rnerafly ur by local 
usage or amongst particular clas-cs” And Tindal C. J. said “ the true 
interpretation of esery instrument lieing manifestly that which will make 
the iiistnnncut speak the intention of t>M! party at the time it was made, 
it has always l>ecD cousidereJ ai an exception, tr perhaps, to speak more 
pn.'dVeJy'. not so much as an exception from, but a* a corollary to. ilie 

(J) Cl & Kin 355; (2) (1855) 4 IVO. M. * G. 591. C >7 ; 

8 H U 45U. 43 E. H. C3«. 
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general rule above stated, tliat where any doubt arises upon tlio true seuse 
and meaning of the words themsclvta, or any diflicnlty as to their applica- 
tion tinder the surrounding drcainstance^, the sense and meaning of tlie 
language raay be inrestigitcd and ascertained hy evidence debtors the 
instrument itself ; for both reason and common sense agree that by no 
otlicr incansjcan tlie language of the instrument be made to speah the real 
mind of the party.” 

In the case of .d/torney-ffenrral v. Clapham(l) the case of SAore 
V. Tl'iZ«o« (2) was referred to in the following terms : — 

“ In tliat case parole evidence svas necessary, in order to enable tlie 
Court rightly to miderstaml the deed. Certain words were used which it 
was necessary to construe, and this could not be done without admitting a 
great deal of evidence as to the btate of religious parties at the time when 
the deeds were fr.sined. For wich a purpose the evidence was most 
reasonable. It w,as like the evi<leeit.e atfordcU by a dictionary, which euahlcs 
us to translate a foreign lat»g''-*n' 5 a I'Ouh of science, which gi'^’J us 
the meaning of words of art.” 

I may refer aUo. in passing, to Ragh>jtrao Saheb v. Lakihminrao 
Sahel) (3) 

” Such evidence can also, in my opinion, bo brought within the terms of 
section of the Ustdence Act, which admits explanation of technical, 
local and prowncwl expression* and ot words used in a peculiar 
Now it may bo conceded that, althoogh both p.irties from time to time have 
pleaded tliat the meaning they respectively atiach to the term tttemrarl is n 
local meaning, customary to Ilazar.bagh, }ct it is now undisputed that the 
word be.ars the same ineamiig 10 Ifazaribagh as elsewhere. Ido not think, 
however, that the fact excludes ull evidence of its meaning. I’he parties 
live in Ilnzarib.igb. They need not be expected to have nny opinion about 
the meaning tlie term bears elsewhere Thc^ are, I think, entitled to say 
that at any r.Ue in Ilozaribagh. with which alone they arc acquainted, the 
term bears such and biicIi a meaning, and it stems unreasonable that such 
evidence should be shutout, becitise the change that has come over the 
meoning of the word ill Haz.xnbagh has come over it elsewhere also. Or, 
to put the matter in another way, cither the tci in itself signihes perpetuity, 
or it does not. If it does, there is an end of the case If it does not, 
then the fict tliat it has come to l»ear what is not its original meaning 
shows that it is M>ed in a peculi.ir souse, which can bo proved under 
section 9K of tliv Evidence Act. 

(1) (I85r.) 4 I)eG. M. & O 691, C27 ; {>) (1842) 9 Cl. & Tin. .ISS ; 

43 E 15. f>38 8 E. It 450. 

(3) (1912) I. L R. .30 Dom. G39. 
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Needli'6< to “ar I Jo tiot Uatife that tlKrf i» afiTtliinp »p lh« d."ci-i'>ti of 
Tutshi Pfriftad Fm^h v. 77am««rain FtnyX ( 1 ), wl ich to a .h«:um‘“Dt 

<d£ 1550, iTiiewirg aiiothfr of 1832, that coiKlo«M<Jr f^tal li'lip^ 
meaning of the «orJ iffemrori. If 1 thought that a‘a« the .ff cl of the 
decision, J blioiil'l not enquire further into tie* matter- IVhal tht ir fy/rd- 
shipa MV, however, i< that, thoagh the wor}< itUmrari m-jlaearj" do i ot /er 
se convey an estate of inlurilaitco. aiich an e-ute can !•• convex, f.1 1>v th* «• 
^^ords and tlie«e words alone, if tite other t<-fn)» of tie* it.'truin'nt, the 
circumstances under «hich it '«as made, or tire eule^nept cotidurt of the 
parties showed that their intention was that such an e«l»t' »tion1‘l 1»* 
convened. In other wonls if no erijence hut a grant of an iiUmrari were 
produced, the tenant «oull not l-e aWe to claim an of inherittn'e, 

but if that, and that only, were fr"lace,| |,y tlw landlord, the tr oant wyild 
be entitled to show alinnd* that tli“ grantor inl'nde.| to gtt • I itn an • ttate 
of inheriUiice. 


I turn non to the c»Mence of th* crrndrict of tie |.afti. • This m ad 
musihle to show their intention at Uk tiiu- tie 'l-.d na- lareot-d. ao'I 
thfg, on reflection, will f«* fotind p, le- very it«i«h th« •»r«« m 

another form as that of tie tn'arting whi'h the words g«ii«r.i)Jy l«jre si 
the time and place that the trsn.aotion t'xiV pli" That »nch evnh ntc of 
conduct is admis.ihle aeetas t<-< «ie well s* tih d t>f course if thr tenns of 
a deed are perfectly plain and Herimhigoou*. .'idtnte fotmot he given lo 
ahowthatthe parties intenderl soimtUmg^lo Sorth fCattern Itaiheai/v, Hat. 
linffs(2). Dut as was point' d out hj I/.rd llrampton m that ta»«— if the 
deed is capable of two conrtnictiows tondiut undrr it would U* irresiatihlo 
proof as to which construction was correct. Aiel that in ca^cs of tins 
nature evidence of conduct is arlinissihle, setms lo me cmicliisivelj cstah- 
lished by two d<cisiOns of the I’rivy Council namely n'ation v Jfuheih 
A’arain /icy (3), BWaaiTKOTi Daiiv Jlaja SfieojxrfOfl Stngh (.i), hesides that 
of Tulifit Ptrthad StngU i Ramnarain Singh (1), already citcl 

In dealing with the question of conduct, it ih well to rtmi'tobur tliat a 
man’s conduct is not only wbat lie .hrea Imt uliat he doeS not do, and that 
the latter is often much the most significant. And m the present case tlie 
eipiificance of the conduct of the partits is in my opinion grcntly enhanced 
by the fact tliat this is not a ca«c of one or two gran s. It woul I seem that 
the Ilaja contemplated tlic possibility of kaaing eait the whole of his cstotc 
He certainly leased out a ^ery large proportion of it Tlierc were in alj 
041 leases and the granting of them extended over iicnrl> two jeare. It is 


(1) (18S5)1. L K 12Ciik. 117, (3) (1875) 24 \V II 170. 

L 1! !•> I. A. 205. (4) (18R2) 1 I.. J5. 8 Calc CC4 , 

(2) [lOuO] A C. 2C0 L. 11.9 I A, 33 
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impossible to believe that transaction on so wholesale a scale did not evoke 
widespread interest and comment, or that any important part of them could 
have4>eeii done unnoticed or inadvertently. 

Ti»e Begislratinn Act o£ 1864 was extended to the Uazaribash di-trict 
on the Ist January, 1865, and we Imve not been shonnany instance of 
registration before then. Under tljat Act all absolute transfers of land 
had to be entered in Bonk 1, and other transfers of land in Book 2. Books 
were printed by Government orders with certain so-caBed marginal spaces 
on the side of each page and in one of these spaces the nature of the 
instrument had to be entered. Tliis had tu be dooe in the presence of the 
parties, under the Govcriimcnt rules, which by section C4 “ had the same 
force as if they were inserted lu this Act." By the same rules nil 
perpetual leases of immoveable propertj' iiad to be entered in Book 1, 
and Icabca other than perpetual leases in Book 2. Tins continued to 
ite the law until the passing of Registration Act, 1866, io April of 
that jear 

Now I am convinced that tne parties Knew perfectly well what they 
were doiug, and were not troubled by any doubts or misgivings The 
evidence that has been given on both sides, of the enijuiries that were 
made to allay the alleged doubts of the parties as tu the meaning of tlio 
words moharari itUnrari, has been disbelieved l>y the Court below and to 
my mind is frankly tncri^ible. It is not the appellant's case lliat he-misled 
the tenants, and indeed such a plea would be fatal. If then the Raja had 
intended to give leases for life hut bad had misgivings that the word used 
might be construed as conveying a pctpctual lease, what could have been 
easier than to icsert suitable words such as la ^ayaf or ztndafft tak to 
prevent future misconception ’ The plaintiff's witness Kissen Dya) 
admits that grants with these word? wore given in the Raj On the other 
hand if the tenants thought they were getting perpetual leases but had 
misgivings that they might be construed ns leases for life, what could have 
been simpler than to put in such words as naslan bad naslan or the like ? 
Neither of these courses was adopted and the conclusion to which I feel 
irresistibly drawn is that, whether the parties meant the leases to be for 
life or perpetual, they were quite agreed as lo the meaning and had no 
real doubts about it. If any doubts had existed, they might have remained 
unexpressed, whi.e perhaps five or even ten leases were given. But I can- 
not believe that they remained onexpressed while 644 leases were given 
during a period extending over nearly two years. And I find it impossible 
also to believe that if such doubts luul been expressed measures would not 
have been taken to resolve them. 

What then wai the meaning which the parties attached to the words ? 

I think on this poiut the mode of registration is conclusive. Registratwn 
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is a solemn public action . Gangomoyi ZJeii v. jTroilwriiSja Sath Chotedhry 
(I). The Rpgistrntiou ofRccr, in onler to write liis books correctly, bad to 
find outwbat tlic transactions were. From January, 18C6, to April, 180(1 
be had to reconl tbejr nature ni the presence of the parties. Tie recordid 
them all ns perpetual leases, and lie registered them in the book jd whirb 
perpetual le.ascs were registered, and uut in the book in which other leases 
were rc;;istcrcd. All this inust have Ikhr doue publicly and to the knowledge 
of all It iH not Btiggested tliat any protest was over made, Here too 
it sceini t) me that if these registrations were wrongs, the error might 
ba\e escaped notice for Jaou.ir^ and perhaps even into February. But 
I find it impoisible to believe that it eould have passed unnoticed fur 
15 continuous months. And the only Inference (hat seems to me natural 
to draw is that it never struck the parti<*3, tlicir sgenis or the regislration 
establishment that u'emrori couM mean anything else than a |<crpctiial lease 
as the Registrar recorded it 

I agree that no i]Ui-8tion of estoppel arises. After April, 18C6, leases 
for life would also bo registered in Book l.and there U nothiog to show that 
tho Dcccsiuty of recording the nature of the •loanoent in the presence of 
the parties continued. I do not think it likely that the de'eodants, who 
puTcbssed long afterwards, knew what the law had been in 18C5 and 166S 
or couM have been intluenccd by the registration of these documents in 
Book 1, which after April, ISflG, would have been perfectly right even for 
temporary leaiei. It was laid down in Najibulla Jfutla v. A’wir J/ii/ri (2) 
that the way in wliiuh a docuinenl w'as registered is evidence of what the 
parties intended it to be. TIus was followed by Ilarnigton J . m hidra Utbt 
T. Jam Sirdar Ahtrt (3) It was also followed in Jayot/Aar lVara</i Fraiad 
V. Zlroim (4). I think the question, whether the proceediugs m the Regis- 
tration office are evidence of the intention of the parties, would depend on the 
further question whether they could be regarded as evidence of conduct, and 
that would depend upon whether the proceedings were taken with the know- 
ledge and acquiescence of the parties It has been argued that, if the Raja 
had openly stated to the Registrar that the leases were for life, the state- 
m-nts would not be adnussibl* Statements, however, are uot conduct, and 
if the Rajv had volunteered such a statement, it would have suggested that 
he himself was in doubt what he was granting — a doobt in the Raja's 
own mind could not Ik* cleared up by evidence under section 93 of the 
Rvidcnce Act. Rut conduct showing that be lad no such doubts and 
bim»clf assumed, a matter of course, that tlie words of the grant imi'lied 

(1) (190C) I. L. R. 33 Calc. 537 ; (2) (1881) I. L. R. 7 C*lc. 196. 

L R. 33 I. A. CO. (3) (1907) I. L R. 35 Calc. 815. 

(4) (1906) 1. 1,. R, 33 Calc. 1133. 
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pei'potiufcy seem-' to ins clearly a'lmUsible ami much more valuable as 
evidence. 

The second principal reason, uhich leads me to believe that the parties 
iindcrstool the leases to import perpetuity, is the fact that the ijreat 
majority of them were for two lives. Out of the 591 leases «.f which 
details are haul to he available, we arc informed that all but JO-are in two 
iianics, 8 are in the names of a Hindu ami Musalman and 28 in the 
names of men of different castes. Now it Bcems incredible to me that 
thcRC can have been intended as joint tenancies. Such tenancies arc 
unknown outside the joint family ; Joyesicar iVaraht Deo v. Chandra 
Dull (1) followed in liai Diteali v. Patel Ileehardae (2) ; and it is hardly 
iinar'inable that a Himlti and a ^fusalman should contract to hold land in 
common, and th.at on the death of one, the survivor should take his share. 
The learned doctor for the appellant agrcci that the leases cannot have 
been intended to create joint tenancies but tenaricies in common. In 
i4mir Khan't Cate, hoMever, joint tenancies were definitely pleaded by the 
Raja and the evidence of the witness Chaudliuri Aelilie Lai Sintfh ii to the 
effect that he understood his lease to p^ant a joint tenancy He says that 
he took the lease in hU own name and tlie name of his brotherdn.Iaw, 
eo that, when he died, his brother-in-law miKht support his nidow. But 
tenancies for life in common are almost equally difficult to understand. 
On that tlicory the parties intended that, on the death of one lessee, Idi 
heirs should he entitled to hold during the life of the other, In other ivords 
jmr auln vie, a form of ecttlcment hardly known in this country : Watton 
V. Mofmh Naram f?"v(3). This certainly would have been a very 
unusual arrangement, and if really it was intended by tlie parties it seems 
to me oxtraordioary that It should never have been put clearly into the 
contracts Here too it must be remembered that the bcttling of all these 
contracts took nearly t»o years It secras strange to me that not one of 
the 1,200 lessees should ever have asked that it miglit be explained what 
was to happen when one of the co-lessees died. If any had so asked, the 
difTicuIty is so apparent that it seems fiuposRibTe that no steps should have 
been taken to set it at rest. On the other hand if the leases were 
peipetual, tlie difficultj' did not arise and no explanation uas necessary. 
Tlic fact, therefore, that it h not suggesteil that this difficulty ever 
occurred to the parties, 8i*ems to me strong coiroboratjon of the view that 
they understood tlie leases to be peipetual. 

I need not refer in detail to the later cases on tiiis point. They follow 
tlist of Tiilihi Perthad Sih^A v. ffamnamin Stugh (4) and so far, of course, 

(1) (IH9G) I. L. H. 23 Calc. 070. (4) (1685) I. L 11. 12 Calc. 117 ; 

{•>) (1952) I. L. H.2C Bom, 445 L It. 12 I A. 205. 

(3) (1875)21 W. 11 176. 



VOL. XLIII.] CALCUTTA SERIES. 


377 


I am in entire agreement with them. In Agin Dtndh Upadhya v llchan 
Uilrom Shah (1) tiie case was one of a grant tor maintenance to a wife, 
and Uie circumstances altogeliicr oegatiFcd the sapposUioii of permanency 
In tlic cases d-aling with the Ilazaribagii leases the two circumstances 
which lead me to hold that they were permanent arc not con-<idered. 

1 has-c dealt at length with these two points heiausc they ‘.ecm to me 
inexplicable on the supposition that the Wscs were for life. I do not 
thiiih it necessary to discuss nt length the rest of tlie voluminous evidence 
in the case, because, although it may raise a strong probability in fas our of 
one side Or the other, it seems to ino perfectly reconcilable with either side. 
Take for instance the other terms of the documents. There are stringent 
provisions against tree cutting and alienation It is argued^ and the force 
of tlio argument is apparent, that if the Raja was parting with the land for 
over it would not matter to him whether trees were cut and the land 
alienated or rot. On the other IkhkI we 6n<l that similar provisions exist 
in all perpetual bases in the purJwan Raj and Colonel BoJdam explained the 
covenant against alienation as an attempt to take the leases out of the 
operation of section Cv of Act XoflS^S. MoteoNet.il must be temetn* 
bered that these leases constituted a new experiment and that the ticcas 
that preceded them liaJ not proved at all satisfactory. The Raja may have 
imagined that there was quite a possible chance tital the experiment would 
fail, that the molararidari would fall into arrears, and that tlie land would 
be back on Ins hands All this evidence therefore scims to me quite 
recoticilabb with the case of cither side Again much stress has been laid 
on the go'h ranadi and moiira $,wads Ttitir hi>tnry is oh-icurc, but tlie 
probabilities seem to ba that they were given by the military authorities at 
the conquest of Ilaciribagh, and sub^cqucnily con6rmed by tlic Culktlor. 
In the etiquiries, however, that prccpdcd tho Permanent Seltleiuent a douht 
was raised whether those were permanent tenures. Apparently while this 
douht was being settled provisional tabuliyalt wtre takm from the holJi'rs, 
but ultimately the tenures were confirmed It is argUtsl that as these were 
istemrori tenures w ithoot wonis of inheritaiict., they show that irtrrnrari 
tlioii ne'aTil a piTinaTiciit tinure The S I) A. decKioiis show that it did 
cot necessarily mean that. It is protvihle enough that the ixisteni-e of 
thes.‘ tenures had tln-ir sliari m creating the belief in the Mcimly that 
iftrmruri tenures \\erc pcrpetu.iL Rut tliey might have had that iITict 
in any case, whether they were really licritablc oriot In tin. first |dsce, 
if they hid contained words of inlieriUnce, they mi.:hl eliH liaie hcen 
la\V,<s.l \w ordsn\fy cv'n'ersatwn as uttvinin tenures, and lu the 

course of years liaie Lsl pvnple to attach tlic idea of |s.’rniincnce to 
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istemrari tenures without words o£ inheritance. People do uot t.ilk about 
istrmrari a’-aula/l tenures in onllnary conversation In the second pl.ace 
the question of succcbsion was never considered. They were a sort of 
service tenures under Government nnd w’hile the services were performed 
Governinent would never have thought of resuming them. The only thing 
that was in doubt was whether the revenue was fixed. 

Tlic appellant has produced some leases, iii which the words al-autad 
occur, and it is nrguetl that they shew that words of inheritance were u>ed 
in Ilnzaribagh w hen an estate of iiiheritaucc was given. No dnuht these 
documents ore in his favour, hut the fact that nne conveyancer, if one can 
apply such a term to a Ilazaribagh draftsman of the 'sixties, used words of 
inheritance in his documents, does not show that another, who did not use 
them, did not inteud to convey an estate of iriheritauce. Wc have the 
authority of the P. C. that sucli an estate can bo cnnvoicJ without words 
of inheritance. And tliese transactions are very different from the li>n«es in 
suit. They are more sales than lea-'CS, hy which I mean that they are exeou. 
ted, not tu euhaoce the income of the gr.mtor, but fora sum down. The 
rent reserved in every case is insignificant and it is evident that the so<aIled 
lease was granted s.mply for the premium. The leases in suit on the other 
hand arc said to have increased the Raja’s income hy R«. 40,000. 

It IS argued that the Rijn would never have Iwcn ready to part with 
his whole property in this way. Here loo there is force in tho argument, 
hut it is quite inconclusive It might be argued, on the other side, that it 
would he altogether unsafe to set bounds to tho improvidence of a Raja of 
coiiutry that was then largely jungle. 

The subsequent conduct of the parlies also seems to me quite itisuflicient 
to justify any decided opinion. Tiic Kaja who granted the leases died in 
18G6, and after years of litigation and management by the Court nf Wiircla, 
the estate came into the liaiids of the present branch of the family in 1873. 

It may Iks doubted whether, if Raja Itain Nath had survived, tlie p Tniaueccy 
of tiicse leases would ever liave been questioned. Rut Raja N'ain Naraia at 
once disputed tile leases, nnd in 1875 in-.titoted Amir Klian’a case. After 
th.»t the dispute was fairly afoot, and tha subieque.it conduct of the pirties 
Jose.s all its probative foice. Before that the moZaranrfars executed about 
a dozen salcB and hub-Jeases of their property, in which words of iiilieritance 
were not used, though Ihcj w'cre clearly intended as out-aud-out alienations. 
Tins evidence supports their ca»e, but it is not, in ini opinion, nt all 
conclusive. 

IVliat i» know n as Prem Koeri’a case is a curioUH nicldont. .She was the 
mother of Raja ILim Nath and executed s motarari tslemrari lease with 
luR sanction. Wiicii the wtrmrarWur# died, she sued i.i 1871 to recover the 
property on the ground that they had left no mvie licirs. Tliis conduct 
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ecems to me equally inconsistent witli the case of both sides and in any 
case the view taken by I’rem Kocri of the effect of the leases is of little 
or no value ns evidence. 

I ho'd that at the time of the cKocatioa of the leases the parties under- 
stood the word islemrart to mean a i;rBi.t in perpetuity and that it did not 
occur to them that it could be construed as a lease for life. In tins view I 
would dismiss the appeals 

Oo the questions of estoppel and recognition I do not diseeut from ray 
learned brother’s decislou.” 

The judgments mid dcci-ees of the Court of first 
instance, viz., of the Subordinate Jiulge, were thus 
confirmed. Thereupon, the plaintifT preferred these 
appeals under clause 15 of the Letters Patent. 

Sir Jiashbehaj'f/ Ghosc, Babu Basania Coomar 
Bose, Babu Provasli Chandra Mitra, Bnhu Sarat- 
kumar Mitra and Babu Susil Madhub Mallik, for 
the appellant. 

Mr. N. Sarkav, Mr. P. X. Ghosh, Bahn Shib- 
chamlra Palit, mid D ibu Birujuiohan Mojumdar, for 
the respondents. 

Baba Sarat Chandra Roy Chowdhury, for the 
respondents in L. P A. Nos. 5, 11 and 14. 

Ji'abn Nareshchdndra Simjha (for Babu Lalit 
Mohan Ghosh), for the re.spomlcnta iti L. P. A. No. 17 
of 1914 tin R. A. No. 9G of 1910). 

[The algumenls on both sides are fully “set out in 
the judgments of .Tonkins C..7., Woodroffe J., Jlookeijeo 
J. iind Coxo J., and me coiisoqucntiy not lepiodnced 
hcie.] 

Cur. aih'. vuU. 

.TeKKIKsGJ. This and the sevead connected ai>- 
peals arise ont of suits brought to recover i>osses'>ion 
of a luimber of immoveable proiKTties on the ground 
that the Rover.il leases under which they were held 
have doiormined by t!»c death of thos.* lo whom the 
liM‘.c:. bad been gi-anted. 
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Ill tlioir broad featni-es the cases are all alike* 

This suit was institued by Slaharaia Ram Narain 
Singh, and on his death his heir and legal representa- 
tive Lakhi Narain Singh was substituted in liis place. 
Laklii Narain Singh is a minor under the Court of 
Wards and ^Ir. Macgregor is his next friend. 

These leases wei-e granted, not by Maharaja Ram 
Narain Singh, but by his predecessor Raja Ram Nath 
Singh, who died towauls the end of 1866. 

There is no dispute as to the fact of the leases ; the 
question is whether the grantees, under them acquired 
interests terminable on death or heritable and 
permaneni. 

The suits were heaixl by tiie Subordinate Judge of 
zilla Hazaribagh wlio after a prolonged hearing 
decided against the plaintilT.N. From his decree 
appeal® were filed and they were lieard at great 
length by WoodrolTo and Coxe JJ. These leaj-ned 
Judges differed in opinion and so the decree was 
confirmed (soctiou 98 of the Code of Civil Proceduie). 

From this judgment of the High Court, the 
present appeal has b^en preferred by the plaintiff 
under clause l.'i of the Letters Patent. The terms of 
tlie lease in this api>eal are set out in the judgment of 
Woodroffe J. and I need not repeat them. It will be 
observed that the lessees are two in number, Ddo 
Mahato and Chola Maliato. The3' were brother.^. The 
date of the lease is the 15th A.swia Badi, 1922 Sambat 
(the 19th Sei>tember, 1865). Tiie document states that 
the brothers “ have obtained * inokarari' of 
mouza Mandiamo, one village in-pergana Rainjinr 
exclusive oljaigir and birl land, coal mines and subsoil 
rights from 1922 S.imbat at uu annual jama of Coln- 
panj^’s Rs. 672.” The lessees then express their leadi- 
ness to cultivate and improve the village, to keep the 
tenants contented and to construct aJiars and so forth. 
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The rent is payable in kists and provision i^ made 
for cert^i small sa?ai)us. Default in payment of rent 
is to inyolve cancellation of the mokarari. Losses 
from droujjht and so forth arc to fall on the lessees who 
undertake not to do anything injuriously affecting 
boundaries. Power to transfer is withheld, the cutting 
down of friiit-bcariug and income-yielding trees is 
forbidden, and the obligation to replace fallen trees is 
imposed on the lessees. 

Though it is not so expressed in the lease, a 
nctsatanci equal in amount to one year’s rent was paid 
as a consideration for the lease. 

The leases to which this litigation relates were 
cxccntcd between the 27tli of November, 18C4, and the 
S'Sud Soptombor, 18CG, and they wore tlm result of a 
change in the administration of the Raj. Whether 
they arc actually from the same draft or not is, I 
tliink, immaterial: they arc for the one and the same 
purpose and arc a p.\rt of one and the same scheme of 
estate administration. 

Before 1864 tlio practice had been to lot out the 
land on short ticca lenses of o or 0 years. This 
was found to bo unsatisfactory and leases in moh'irari 
istemrari were introduced. It is conceiled by the 
plaintiff that the uew^ syslem sccureil to the les^ees 
fixity of rent and a measnro of continuity, but it is 
maintained by him that this continuity was limited to 
tlie lives of the gnuitces in the alisencc of wonls of 
inheritance, such as naslan Lad naslan ot ba farcau- 
dan or al-aulad. 

Before us tlic plaintiff has contended tliat this c:\se 
is concluded by authority, and in particular he has 
relied on the decision of the Privy Council in Tiihhi 
Pershad Singh y. namnat'ain Singh{l). This ca«e, 
he maintains, establishes that the wools istemrari 

I. l.. 11. 12 C*l^. 117 ; L. It. J2 I. A. 20S 
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moharciri in a patta, according to their cnstomary 
meaning, are not alone sufficient to imivait tlie quality 
of heritability, but that si>ecial circiimstanccs^or con- 
duct are necessary and none such have been proved in 
this case. 

The defendant’s case has been presented before ns 
by Mr.Sarkar who Jias not followed the line of reason- 
ing tliat commended itself to Coxe J. and in that 
I think he acted wisel 3 ’. Nor has he adhered rigidlj’ 
to the reasoning of the Subordinate Judge. 

He has not disputed the applicability of the decision 
in Tidshi Pershad Singh's Case (1); on tljc contrary 
lie invoked its assistance, for lie has claimed that it at 
any rate sanctioned the view tliat the words mokarari 
tsfcnu’ctri would suffice to create a heritable interest 
without express words of inheritance where local 
usage, the terms of the lease, the circnmstancos under 
which the lease was excuted or the conduct of the 
parties justifled that conclusion. And then he main- 
tained that what was proved in this case sanctioned 
the view that a heritable interest had been created. - 

The phmse mokarari islemrari has been the sub- 
ject of much discussion in the Courts and is to be 
found in many dictionaries and official manuals, but 
the pronouncement of the Priv^’ Council in Tiilshi 
Pershad Singh v. lianvnarain Singh (3) must be 
accepted by^ us as final. It is therefore necessar,v to 
see what pieciselj' it was that this case decided. The 
question involved in^Tulshi Pershad Singh's Case 
(1) was -whether an xstemraH mokarari patta was 
heritable or not. The lease was by the owner 
for the time being of a Raj to his son-in-law in renewal 
at an increased I’cnt of a patta that had been e.xecut- 
cd in the j’car of the son-in-law’s marriage. The 
localitA’ was Blmgalpnr. 

(1) (1885) I.L. 11. 12 Calc. 117 ; L. H. 12 I. A. 205. 
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On the (leatli of the gmntee a suit w.\s brought b3’ 
the grantor’s successor to recover possession of the 
land ill the patta. It was based on the ground that 
asthepa/fa contained no express words of inheritance 
such as “ hafarzandan ” or “ nasldn had naslan” the 
grantee onlj’ took a life estate. A custom of the 
Raj was also alleged under which hcreditarj’ grants for 
maintenance were onlj' made to male members of the 
familj’ and ’ grants to daughters’ husbands were 
for life. ‘ •. 

There was evidence of grants to male members of 
the family’ and to sons-in-law, and from these it 
appeared that intliat family whci-c hereiUtaiy interests 
weie intended to bo granted, words of inheritance were 
added. Tiio SubouUnalc Judge held that the words 
“isfcmran* mokaravi" alone conferred onl^' a life 
estate, and passed a decree in the plaintifrs favour. 

This decree was atllrmcd on appeal by the High 
Court whore reliance was placed (among other things) 
on the improb.ihiUty suggested by the fact that the 
grantee was a son-in-law. 

On appeal to tlie Privj* Council tlic decision was 
upheld. Reference was made to decisions in Sadder 
Dewani Adalat and the High Court, and then the jiulg- 
inont proceeded as follow’s : “ After this review of the 
decisions, tlicir Loidships think it is establisliod that 
the wonls * isfcmrari mo/camri' tii a \iaUa do not 
2)'*r se coiivej’ an estate of iiiherilaucj, but lhe\* do not 
accept the decisions as csi.ibUshing that such an estate 
could not bo created widiont the addition of the other 
woixls that arc mentioned, as the Judges do not seem to 
have had in their minds that the other terms of tiie 
instrument, the circumstances tinder which it was 
made, or the subsoqueut comliict of the parties, might 
show the intention with Mitllcient certainl\* to enable 
the Conns to pronounce that the grant w.is |>erpolual.” 
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Tboir Loixlsbips proceeded to say, “ Such lui inten- 
tiou wa.s not shown in this case and in the arg-nment 
before tbeir Lordships the appellant relied solely’ upon 
tbe terms of i\\Q patta. As bas been .said, tbeir Lord- 
sbii):3, having regawl to the customary meaning of the 
words as established by tbe decisions noticed, are of 
02 )iniou that they do not convey an estate of inberi- 
tance in this case.” ^ 

Of those decisions tliiTje arc rei)orted in tbe Siidder 
Dewani Adalat Reports, one being Baboo Toolsee 
Nurotin Sahee v. Baboo Modnurain Singh (1) from 
Bebnr, tbe second A mtroo?wessa Begum v. Hetnarain 
Singh (2) from Belrnr, tlie grant in that case being to 
a natural son, and the thii-d, *S'i;j/ 7 h v. Bajah 

Mehcndernarain Stngh (3) from Bbag.ilinir. They all ‘ 
decide that tbe istemrari mokarari leases then under 
consideration were not hereditary but for tbe life of 
the grantee. 

Passing to the decisions in the High Court, we find 
that Musstt, Lakhu Koivar v. Bog Hari Krishna Singh 
(4) came from Tirboot. The Sndder ameen gave to 
tlie word istemrari the sense of perpethal: this was 
reversed by the additional Judges of Tirhoot, but was 
restored by the High Court 

The comment on tliis case in Tulshi Pershad 
Singh's Case (o) suggests that, in their Lordships’ 
opinion, tlie result might have been dlfTorcnt, Imd tbe 
decisions of tbe Sudder Court’ previous to 1853 been 
referred to, and the effect a.scribcd to them is “ that the 
words wli'en used in a patla bud a customary mean- 
ing.” 

The ilecislon rcferied to a.s “ the other case in the 

( 1 ) (1848) S. D. a. 762 5 (4) (I8G0) 3 B. L. It. A. C 22(1. 

101. 1>.<0.S.)532. (5)(1885)I. I.. B. 12 CMc 117; 

(2) (1853) S D. A.04R. L. B. 12 I. A. 205. 

(3) (18G0) S. 1). A. 577. 
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High Court in 1877” would seem to have been ^Vani 
Naraui Singh v. Amir KhaniX), instituted on tbe i;6th 
February, 1875, in the Civil Court of the Deputy Com- 
missioner of tlie District of Hazaribagli. The question 
was whether under a gnint in mokarari istemrari a 
heritable interest passed. The High Court, confinuing 
the decree of the Judicial Commissioner by which the 
decree of the Deputy Commissioner of Hazaribagh liad 
been in turn confirmed, held that the document must be 
construed as a lease in periKjtnity which would descend 
to the heirs of the lessee. 

Baja Lilanand Singh Bahadur v. Thahur Muno- 
rnnjHji Singh (2), tlie next cjisc rcferi-ed to, came from 
Bhagalporo. 

Their Loixlships tliorc referred to the expression 
mokarari istemrari and said it miglit be doubtful 
whether they meant permanent during the life of the 
person to whom they were gianted or permanent as 
regards hereditary descent. 

They do not seem to have drawn the distinction 
between the lexicographical and customary meanings, 
but to have accepted the sense of permanent or un- 
interrupted and treated the measure of performance 
as dopomlent on the subject-matter to whicli tlie term 
xvas ajiplicd, so that a life intcios' coiihl as well bo 
described as istvmrciri mokarari as a licrcditary 
interest. Tliere has tieen some di.sciis'»ion before u.s 
as to tbe piccisi* force of the expression ” customary 
meaning” as used by Sir Kichanl Conch. Mr. Sarkar 
contended that it bad reference to proved local u«.igo, 
and to maintain this be rcferrcil to a remark in one 
of the noticed decisions of the Sudder Dewaiii Ad.dat. 
Sir Rash Bchary on the other hand urged tliat its 
force was “ aecnstoiuod,” “popular,” or “ wonted.** 
tl) (lsT7) X. n. 533 of 1S7C. (i)(J873) 13 U. L. U, T C. 12l . 

(ntiiT{H>rtP'0 1- R 1, Sof. \ il I'^l. 
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INDIAN LAW DEPORTS. [VOL. XLIII. ' 

Thoir Lonlships proceeded to say, “ Such an inten- 
tion was not shown in tliis case and in the argument 
before their Loixt.sliips the appellant relied solely upon 
the terms of tho paita. As has been said, their Lord- 
ships, having rcgaitl to the customary meaning of the 
words as establishetl by the decisions noticed, are of 
opinion that they do not convey an estate of inheri- 
tance in this case.” ^ 

Of those decisions three are reported in the Sadder 
Dewani Adalat Reports, one being Baboo Toolsee 
Nitrain Saheev. Bahoo Modnurain Singh (1) from 
Behar, the second AmirooiDiessa Begum v. Helnarciiti 
SiJigh (2) from Behar, the grant in that case being to 
a natural son, and the third, S'aro&ur v. Bajah 

Mehendernavain Singh (S) from Bhagaljiur. Tliey all ' 
decide that the islemrari mokarari leases then under 
consideration were not lioi'editary but for the life of 
the grantee. 

Passing to the decisions in the High Court, we find 
thatilfussff. LakhuKowarv. Boy Hari Krishna Singh 
(4) came from Tirhoot. The Sadder ameen gave to 
the word islemrari the sense of perpettial; this was 
reversed by the additional Judges of Tirhoot, but was 
restored by the High Court 

The comment on tins case in Tulshi Pershacl 
Singh's Case (5) suggests tliat, in their Loixlships’ 
oiiinion, the result might have been different, hud the 
decisions of the Sudder Court' previous to 1853 been 
referred to, and the effect ascribed to them is “ that the 
words when used in a palta had a customary mean- 
ing.” 

The decision referred to as “ the other case in the 

(1)(1848) S. D. A. 752 ; (4) (18GD) 3 H. L RA.C. 226. 

10 I. D. (0, S.)532. (.5)(1885)I. L. R. I2Calc.lI7; 

{2)(IP53)S D.A.fiJR. L. R. 12I.A.205. 

13)(I860) S. D. A. 677. 



VOL, XLIIL] CALCUTTA SERIES. 


385 


Higli Court in 1877 ” would seem to have been Xam 
Namin Singh v. Amir Khan{\), instituted on tlic iiGtli 
February, 1875, in the Civil Court of the Doi)uty Com- 
missioner of the District of Hazaribagh. The question 
was whether under a gmnt in mokarari istemrari a 
lieritable intei-cst passed. The High Court, confinning 
th'e decree of the Judicial Commissioner by which the 
decree of the Deputy Commissioner of Ha/.aribagli had 
been in turn confirmed, held that the document must be 
construed as a lease in perpetuity which would descend 
to the heirs of the lessee. 

liaja Lilanaml Singh Bahadur v. Thakur Mitno- 
runjun Singh (2), the next case refened to, came from 
Bbagalporc. 

Their Loidships there rcferrctl to the expression 
mokarari istemrari and said it might be doubtful 
wbetlier they meant permanent during the life of the 
person to whom they were granted or peimancnt as 
regards hereditary descent. 

They do not seem to have dnvwn the distinction 
between the Icxicograplucal and cnstoinaiy me.mings, 
but to have accepted the sense of i)crmanont or un- 
interru]>ted and treated the measure of performance 
as dependent on the subject-matter to w’hich the term 
^v.ls apidied, so that a life iiiteix'st couUl as well bo 
describcil as istemrari mokarari as a hereditary 
interest. There has t>cen some discussion before us 
as to tlio piccise force of llic expression customary 
meaning” as used by Sir Richanl Couch. Mr. S.irkar 
contended that it had reference to pn»ved local ii«age, 
and to maintain tliis he referred to a rom.irlc in one 
of the noticed decisions of the SiuUler Dewani Adalat. 
Sir Uasli Bchary on the other hand urged tliat its 
force was “accustomed,” “popular,” or “ wonted.” 

O) .\..K I*. £.33of 1S7G, (S)(t873) 13 B. 1. i:.I*C.l24; 

UR 1. 1«1. 
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But it.s meaning is sufficiently e.stablislieil for our 
imrpose ‘1 by a decision of the High Court, binding on- 
us, Narshif/h Di/al Sahu v. Ram Narain Singh (1), 
to make further discussion unnecessary. It was there 
decided that ^tpalta in the Hazaiibagli district, in 
terms substantially identical with that in this caso, 
came witliin tlio ruling in Tulshi Pershad Singh’s 
case (2). Nor does N'arsingh Dijal SahiCs Case (1) 
stand alone. It wa.s followed in Ghouilhri Gridhari 
Singh v. Maharaj Ram Narain Singh (3;. An 
application was made in that case for leave to aiJpeal, 
to His Majesty in Council, but it was lefu.sed by the 
Privy Council (4). 

For the i)urpose of this case, tlierefore, it must be 
taken as .settled that tlie plimse istemrari moJcaravi 
Uiapatta in the district of Hazaribagh do noC par se 
convey an estate of inheritance, but that it is open to 
us to see whether (a) tlie otlior torms of the instru- 
ment, (b) the circumstances under which it was made, 
or (c) the subsequent conduct of the parties show the 
intention witli sufficient certainty to enable us to 
pronounce that the gmnt was hereditary. 

Beyond this it Ims been contended that tlie woids 
istemrari rnolcarari have acquired a local or special 
customary meaning in the locality which implies 
succession. 

There is authority for this contention in an inter- 
locutory remark of Banerjee J. in Narsingh Dgal 
Sahn’s Case (1); w'hether it is the origin of the 
contention in this case or not appears to me to be of 
no real importance. 

Before dealing with the contention of a special 
local meaning, it will be convenient to explain briefly 

(1) (100.1) I. L. H. 30 Calc. 8»3, 886. (3) (1005) U.A. 80 of I902,(lecitlod 

(2) (1885) r. L a. 12 Calc. 117 ; on 4th .May. 

L. U. 12 I. A. 205. (4) (JOOO) 10 C. \V. X. cdsxxr. 
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the Causes that led up to the grant oC these islemrari 
inokarari leases. The former practice in the Raj had 
hecn, as I have already remarked, to let the villages 
to farmeis on iiccft leases of 5 or in some cases fi 
years. 

From the Tcmiie Report (to the admission of 
which in evidence no objection was taken, apart from 
the qne.stioiJ of its relevance) it appeara that Maharaja 
Ram Nath Singh, observing that these farmers under 
the sliort ticca system had no permanent interest in 
the well-hcing of their tenants and that the only 
object the fanneis had was to screw as much as 
possible out of the raij/als without doing anytlnng to 
improve their villages, in order to remedy these evils 
determined to ci-eate mokarari tenures. Accordingly 
in 18Gi he gave all that came forwartl and agreed to 
pay double the leiit formerly assessed on the village 
and" a salami or nasarana equal to one year’s 
increased rental, leases containing tlio woixls tsfem- 
rari mokarari, but omitting all mention of lieirs and 
successors. 

The plaintiff’s \Yitness Kissen Dyal confirms this 
•statement as to the amount ot nazaraiia. From tlio 
evidence of Cliowdliui'i Achho Lsd Singh, it seems that 
there had been gieat difficulty in collecting the tirca 
rent, and this witness c:iIUm 1 by the plaiutifT, o.Kplains 
that there were three reasons for the mokarnri 
settlements, li) the improvement of the lands, li) the 
greater facility in the collection of ixmt.s. and (iii; the 
increase of income. 

Kissen Dy.il deposes that there w.»s a consideniblc 
debtor the Raj when Ram Kalb came to the pf/di, and 
ho expl.un? that the mokarari'< fetchtsl income and 
the income and the saUimi went to fiav off the lieht. 

1 will now deal with the contention that the IcksiI 
meaning of the wonis inipUe.s .succe.ssipii. 
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The defendant bank in its- written statement 
alleged that the term xstemraHmolmrari had obtained 
a customary meaning attached to it in' the district of 
Hazaribagh, viz., that it was used wlienever the lease 
was intended to be * permanent and hereditary ■ in 
character. Among the issues raised were the follow- 
ing : (i) Did the mokarari istemrari lease granting 
the village in suit to tho'original grantees secure any 
hereditable interest to the heirs or was it for the life 
only of the original gmntees? (li) Have the words 
mokaraH istemrari any special customary meaning ? 

The trial Judge tlionght that in Hazaribagh tliQ 
phrase indicated a i)ermanent and heritable interest 
and though bis reasoning may not be free froir 
criticism, his view of a topic so essentially local is 
entitled to consideration. 

Though these leases were a now departure in 186L 
the learned Judge poiuts out that istemrari mokarari 
was not an unknown pbrjise, and that there were in 
this locality interests under gadi sanads known as 
ynokarari istemrari which were heritable and not 
terminable with the life of tbe grantee. 

One of such teimi-es, it is said, had actually been 
purchased by a pi'edecessor of the iilaintiff. It is 
further brought to our notice that alongside of these 
permanent interests, there were otliers that were 
terminable to which the description istemrari 
mokaraH was not aiiplied. Then the mode in which 
these leases were registered has been invoked as a 
strong indication tliat the jihrase was understood 
locally to confer a lieritablo interest. 

Co.\e J. treated the circumstance as conclusive : 
Mr. Sarkar was more moderate in his contention, and 
in that I feel no doubt he was right. It may have 
been the oflieial , view that an istemraH mokaraH 
lease was an absolute transfer, but tlioro is nothing 
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to show that the Government directions were limited 
to Hazaribagh On the contnxiy these registration rules 
would be of universal application and would govern 
oilicial routine, notwithstanding the Privy Council pro- 
nouncement, just as we find to be the case in the 
oilicial Settlement Manual and Administration Report. 

True it is that it does not appear that the Raja or 
his men objected to the mode of registration, 'but wo 
know little or nothing of the circumstances, certainly 
not enough to justify a conclusive inference as to 
the local meaning of the phrase. 

Then it has been contended that the numerous 
transfers and other dealings with these istcmtcif’i 
moharari interests is a strong indication of the 
local moaning of the i)hnise. These transfers and 
dealings may excite some sympathy and prompt a 
wish to assist those who have dealt with these 
interests in the honest belief that they \^cro 
hereditary. This, however, cannot take the place 
of proof, and as pioof I do not think the transac- 
tions come to much. An interesting synopsis of 
these transactions has been jilaceil befoic us, which 
dcjnon.stratcs tlie giowtb of the idea that permanent 
interests had l)ceu cicatcd. 

The transfeis have been collected under sevend 
heads. Under ihe litst aie il'‘aliiigs prior to tlio deci« 
.sion of Prem Kocri’s suit hy Col. Boddain on the 
12th T^Iarch, 1872, and in the documents of this period 
we find some hucIi exproMon as “ so long as tlio 
troharaH istemrari la'sts.*’ In the dealings during 
the perioil after the decision of Preiii Kikti’s suit and 
beloiv the in^titutioa of ,\inir Khan’s suit, no sucli 
qualifying worls appear. In the final period, that 

to •say. after tlio decision in Amir JCIinn's Cnsr (1), 
We litid III the in.strumenis such expn'S'.ions a-, this •* I 
(l) (l>'77) A. A l» M3 of lN7f'. 
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or my lieir.s,” or „ descending to jirogeny,” “genera- 
tion after genemtion** “absolute owner.s,” “perpetual 
right of the proprietor.” 

If the public now deal in these istemrari mokarari 
leases as though they were iieipetual, it may be that 
they are influenced by the decisions in Prem 
Koeri’s suit and Amir Khan's suit. But that can- 
not be accepted as any indication of the sense in 
which the phrase isten'rari mokaravi was locally 
understood at the time the leases were granted, and 
that is the i)oint with which we are concerned. 

But while the defendant noints to these transfers 
and' dealings as indicating that istemrari mokarari 
leases were perpetual in char.vctcr the pluintitE relies 
on the fact that in many pattas express words of 
inheritance are to be found in addition to the phrase 
istemrari mokarari, as thongli that phiuso would not 
alone suffice to create a perpetual interest. Indeed in 
some cases it is the grantees under istemrari mokarari 
P'lttas who take under the aUaulad grunts. And 
the plaintiff has followed this up by bringing to oar 
notice an instance in which istemrari mokarari 
pattas have been converted into etX-axUad p fttas in 
consideration of the i>aymeat of a iiremium and an 
increased rent. It may be true that we do not know 
all the circumstancos which led to this transaction, 
but that is almost inevitable having regaid to the 
date; still it is not without its value as a supjjort to 
the plaintiff’s contention. 

There is or.tl evidence as to tlio existence or non- 
existence of a special ciistoinuiy meaning of istemrari 
mokarari In Haxaribagh, hut neither side has relied 
as mucli on it as on the other inelications in the case, 
and it cenninly i.s not of u character to establish 
either the one view or the other. 

. On the issue with wdiicli I am now concerned, what 
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has to be proved is, not that in the opinion of any- 
one, whether a witness or not, the phrjise islcmrari — • 

mo1cai\iri implies horitability, bnt that in the dlstiict 
of Hazjuibagli it Jia.s that .special customary mean. 
ing. * 

In Sarsinuh Otjal Sahn's Case (1), which cainc ‘'**‘'*» 
from the diatrict of Hiizoribagli, no a„cli aucciiil 
customary meaning was established; nor do I thiiik 
it lias been proved in t!ie piesent case. Ami ‘ 
coming to this conclusion I have endeavoured to eive 
full effect not only to each separate circumstance 
which the defendant relics but to their combined 
opci-ntion. 


Befoio leaving this part of the case, I would wisJi 
to make one saving rcscivation. I have, for tlic 
purpose of the argumont, treated the woids istcmrort 
mohnrari as capable of a special customary meanin 
denoting hereditability. But I do not decide tliat 
this is so, and I would de.sirc to icscrvc for future 
consideration thy question what the true method of 
approaching the problem is. 

Having then decided that the defendant has not 
established a siieci.d customary me.imng of tlie plirase 
istemrari moknrari importing .succession, I hq^. 
proceed to consider the terms of the Ie:isc, tin* circuin 
.stances in which it was CNCcuted and liic ''Ubsequent 
conduct of the parlies. 


This is in acconiancc with the <lecision of the 
Privy Council in Tttlshi I^TShad Case (*>) 

which in this respect reflects what \v,is J;ud down in 
the cailier decision in Watson's Ca-^e t.>). Now, in 
dealing with this p.irt of the cii'.c. ii isat «uice apparent 
that to a greater or less e\teiit the ili'-cuvsion ,>f 
'•evenil topics has been Jinlicip.ite<I by the decision 


(1)(IW3)I L 11 30C*Ic (3) IIP75) 21 U. i: 170. 


«:!) (UM) 1. L n. 12C»L'. 117 . L. IL 12 I .K-2"5. 
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delivered by Baneijee J. in Narsingh Dj/al Sahu v. 
Ram Narain Singh (1). 

On tbe question of the inference to be drawn from 
the terms of tbe lease, tlie materials before the Court 
were to all intents and purposes tbe same as they are 
ill tbe xiresent case, and tbe Courts’ decision was 
adverse to tbe defendant’s contention. But apart 
from, tbisi I come to tbe same conclusion in this case. 
So far from these terms showing an intention to create 
a iierpetual interest, they ajipear to me to tend in tbe 
other direction. In saying tliis I do not forget tbe 
provision 'as to improvements and tbe ingenious 
arguments founded on it. It is in terms that impose 
no duty to which a numerical expression can be 
given, and does little more than declare that as 
between grantor and grantee the burden of improve- 
ments is to fall on tbe grantee. With tbe actual 
improvements effected I will deal when I discuss the 
conduct of tbe parties. 

On the other hand, the provisions as .to trees and 
the restraint on transfer do not point to a grant in 
perpetuity. And I say this notwitlistanding tbe 
suggested explanation based on Exhibit X 5. It is 
significant that tbe^^e restrictions are not to be found 
in ahaulad grants. And the fact that the grants are 
gnade in two names, whether it be to Uufebatid and 
wife, father and son, grandfather and grandson, 
brotheis, cousins or strangei-s, points, in my opinion, 
to leases for lives rather than in perpetuity. And in 
so .saying I do not overlook Mr. Sarkar's argument 
that at any rate the fact that some of the leases were 
taken in single names shows that the grantees thought 
a right of inheritance was bestowed, us otherwise they 
would have insisted on two lives to iirolong the term 
of the lease, and all the more as some of these single 
(1) (1903) 1. L. U. 30 Calc. 883. 
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les'Jiccs -were sei-vants of the Raj. Bat it may vrell have 
been thoir association with the Raj that accounted for 
this circumstance. 

And .there is another matter,- not without its 
significance, that althougli nazarana was paid, it was 
not mentioned in the patta^ aj^though, we are told, 
nasaratia is expressly mentioned in those leases which 
are uncpiestionably perpetual. 

This brings mo to the circumstances in which the 
instrument was made, or, as it has been termed by 
tiieir Lordships of the Privy Council, in Watson v. 
MohesK Narain Roy ^1), the circumatances existing 
at the time of the document being entered into.” I 
have already explained and need not repeat liow these 
tstemrari paltas came to be adopted. The rents, it 
will bo remembered, wore doubled, and a nazarana 
was' paid equal to one year’s increased rent, it is a 
circumstance to be taken into account tliat those 
tstemrari mokarari leases were gi-antcd, not by way of 
bounty, but as a matter of bargain, and I certainly do 
not oveilook this fact and the contentions based on it. 
But it obviously is far from conclusive as the decisions 
show. j 

For the defendam it is contended that the increased 
rent reserved and the nazarana pai<l aftord strong 
proof that permanency was intended. The increase in 
rent, amounting, it is said, to Rs. 70,000 odd, is not 
without its relev.ance ; it in -some measure incet.s the 
usual retort that the landloisl would not be likely to 
forego Ihe favouring chances of future iiossibiHtic.«, and 
it may even lie utilised by the tenant for tlie purpose 
of contending that the only inducement for the high 
rent which perhaps exceeds the present pnKliiclivo 
capacity of the land is tlie certainty that future Im- 
provoincnt and onhanccnient of value will recoup the 
(1) (lf^75) 21 W. B. ITS. 
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outluy. But it detmcts from the value of enhanced 
rent as an indication of permanency’ that the rent 
ceases with the determination of the interest. This, 
however, cannot be said of iinzarana., and if it he 
considerable in amount relatively to the value of the 
land, in other woiils, If it represents many y’ears’ 
chasc, it would undoubtedly tell in favour of perman- 
ency. In the cases before ns the rent has been in- 
creased ; and us fur as I can judge the increase amounts 
to double the former rent. 

Mr. Sarkar has argued that the increase was .such 
that a rack rent became jiay'able and on this he laid 
great stress; but I am far from being convinced of the 
correctness of his statement. On the contrary, it 
appears tliat in some cases at any mto properties wore 
sublet at an increased rent. "Moreover, it has to bo 
borne in mind that an increase of rent was no new 
departure. On each new ticca there w.is an increase. 
It may have been only of one anna in the rupee, bat 
then the tenn of the ticca was only live or six year-i. 

The amount of nasarana was by no moans so great 
as to suggest the inference that it re^n'esented thb pur- 
chase of an interest in perpetuity, and here too it must 
not be forgotten that a nazarann^ though smaller iu 
amount, was iiayablc on the grant of ticca leases. 

In connection with tlii.s jjart of the case, it was 
argued very strenuously by Mr. SSarJc.ir chat the plain- 
tiff had failed to call as a witness one Radhika Da'', 
although he was in his list of witnesses and liad failed 
to produce certain documents that had been called for 
by his client This, ho maintained, entitled him to 
the benefit of the presumption that evidence which is 
withheld ■would bo unfavour.iblo to the i^ersoii in 
whose possession or under whoso control it is. But in 
my opinion the plnintilt was niidcr no obligation 
to call this witness; on the contrary, he may have had 
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good reason for not putting liini in the witness 
box. Nor is it proved to my satisfaction that there 
was any withholding of documents that would justify 
an unfavoumble presumption. It is .suggested that 
the applications for istemrari mokarari documents 
were called for. but this .is not made out. And for 
what it may be worth, a bundle of documents chosen at 
random were in the course of the argument pT'odvvccd 
by Sir Rash Behary for Mr. Sarkar’s inspection, and 
they disclosed nothing favourable to the defendant. 

This brings me to the consideration of the conduct 
of the parties since tlic execution of the lease. The 
conduct of the public would bo relevant, if at all, only 
on the issue, with which 1 have already dc.ilt, of the 
special customary meaning of the phrase istemrari 
mokarari 

The original lo.ssor died so soon after the granting 
of the leaso.s, i.c., in 1800, that there is no conduct on 
his part to be coiistdciod. 

One transfer apparently was executed before his 
death, but no circumst inccs arc disclosed which 
would give rise to any infcicuce. And I woulil liere 
recall the fact that I have already ilcalt with the 
general topic of transfers and their eircct. Ami what 
I have pointed out in icfcreiice to Iraii.sfei-s would 
ajildy with equal force to improvomcnla. But then it 
is said that the c.is • set up by the widow Prein 
Kuvrv ft ftftvl bvowght by \w\ in 18.71 gws Itv v,Uuv; 
that the grants were rcgaitht! as morv than for life. 
But at the same lime tlic fact that .she sought to 
resume equally demonstrates that she thought the 
grant \vas terminable, though she may have l>ecn under 
a misapprehension as to the life or lives by wdiich 
it was to 1)0 measured. Norc.in it be overlooked that 
Prom Koori w:is only a widow and that the subse- 
quent successor would not Ik* bound by what she dhl. 
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The absence of a deatli register seemed -to the 
Subordimite Judge to be a ciicumstance of some 
importance, as an indication that the leases ■u’ere per- 
manent, but there was no register of jairjirs — only 
notes, — and I do not i-egard the circumstance as of any 
gicat value. Nor am I able to hold on the strengtli 
of the Hdkima Jaidnd that the istemrari molcarari 
}}attas created e.states of inheritance. 

Apart from these several circumstances with which 
I have briefly dealt, there is no conduct which helps 
the defendant's ease. On the contl■aTJ^ wc have the 
significant fact that the plaintiff and his predecessor 
throughout disputed the grantees’ claim to an interest 
in perpetuity. This disposes of all the appeals, except 
tho.so numbered o, 11, 14 and 17. These have been 
separately discussed before us, but the lessees’ conten- 
tion iias rested on a misinterpretation of the poffus 
to two persons. In my opinion, tlie duration of these 
pattas is to be measured, not by the continuanco of the 
joint lives but also by the life of the survivor and this 
affords a complete answer to the pleas of limilation, 
recognition and occupancy right. In all other respects 
these appeals aro governed by the same considerations 
as the remainder. 

And as to them I have come to the conclusion that 
these istemrari mokarari leases have not conferred 
interests in perpetuity. In the suit out of which 
Letters Patent Appeal No. 2 of 1914 arises, therefoie, 
I thinh the appeal should be allowed and the decree 
set aside, and a decree passed in favour of the plaint- 
iff for possession of the property claimed in the 
plaint. 

Ill view of the divergence of judicial opinion which 
lias marked this case, wc direct the parties to pay their 
own costs throughout. Wc further direct that tlie 
plaintiff do recover mesne profits, up to the date of 



. VOL. XLIII.]' CALCUTTA SERIES. 


397 


this judgment, at the rate at which rent is payable 
under the lease ; if the ricfciiclants choose to continue 
in possession, they will be liable for mesne profits at 
the full rate from after this date. 

This judgment governs all the appeals and similar 
decrees will be drawn up in all the cases. 

Mookerjee J. The subject-matter of the litigation 
which has culminated in this appeal, is immoveable 
pi operty granted, by way of istemrari niokarari lease, 
on the 19th September, 18G5, by the predecessor of 
the iilaintifT, the Maharaja of Ramgarh, to Dilo Mahato 
and Ohola Mahato. Tlie terms of the lease are set out 
in the judgment of 'WoodrolTc J., and need not be re- 
produced here. On the death of both the lessees, the 
plaintUt instituted this suit for recovery of possession 
of the village from the defendants, the ropresontativos 
of the lessees, on the allegation that the lessees liehl 
under a life-grant. The <lefend.ints cont.'mlotl that 
the leasehold intoi'ost was permanent and heri- 
table and that they were entitled to iiold the land ns 
Topresontatives, in interest of thcorlginal lessees. The 
question in controveisy. consequcnHy iuy in a very 
narrow comp.iss. namely, did the lease convoy a per- 
manent heritable interest as alleged by tlie defend- 
ants, or an iufere.st Uiuiteil ni duration to the lives of 
the lessees only, as the plaintilT contended. The 
Suboixlinatc Judge fouml ill f.ivoiir of the defendants 
and dismissed the salt. On appeal to this Court, the 
Judges of the Division llencli were equally div[(lt<l 
in opinion. WoodrolTe J. took the view that tlie 
question should he answen*d in f.ivoiir of the plaintifT 
ami the suit dectx'ed. Coxo J. was of opinion tlml 
the view t.ikon by the trial Court was correct ami 
that the appeal should be disiiil-M'd. Consequently, 
the dcct\‘o of the Subonlliiate Judge -tood coutlrnutl 
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under section 98 (2) of the Civil Procedure Code, 1908. 
The present appeal has been preferred under clause 
15 of the Letters Patent, and the arguments, though 
possibly not so elaborate as those addressed to the 
primary Court or to the Division Bench, liave occupied 
ten days, altliongh the question of the legal effect of 
an istemrari mokarari grant is by no means of first 
impression and has formed the subject of discussion 
in cases of the highest authority, wliich are binding 
on us and cannot be ignored. 

Tlie question of the true meaning of the expression 
istemrari mokarari has been considered by the 
Judicial Committee on at least three occasions. In a 
case of ghatwali tenures wliere tbe words mokarari 
istemrari were used, this Court rnlecl that the holding 
was perpetual: Munrunjun Singh v. Rajah Lelaniind 
Singh (1); on review, Raj'ah Leelanund Singh v. 
Thakoor ALonorunjun Singh (2>. On appeal from 
that decision, the Judicial Committee h^eJd that the 
expression might mean either permanent during the 
life of the person to whom the grant was made orporraa- 
nent as rogaids hereditary descent : Itaj'a Lilanand 
Singh Bahadur v. Thakur Atunorimj’iin Singh (3). 
This view was re-alBrraed and amplified by the Judicial 
Coramitteo in the case of Talshi Pershad Singh v. 
Ramwiritin Singh (4), where Sir Richaixl Couch 
observed .as follows ; " It is established that the wotxls 
istemrari mokarari in a patta do not per s<t convey 
an'estato of inheritance, but the}' do not accept the 
decision as establishing that such an estate cannot be 
created without the addition of the other woitls that 
are mentioned (sucii as ha farzandan, naslan had 
nasian), na the Judges do not seem, to have had in 

(1) (18C5) 3 W. II. 84. (3) (1873) 13 B. L. R. 124 ; 

(2) (186r,).'i W. n 101. L IM. A.St.p. Vol. 181. 

(4) Crb85) I. L. R. 12 Calc. 117 ; L. K. 12 I. A. 205. 
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their minds, that the other tonns of the instraiiieiit, 
the circuinstancos under which it was made or the 
subsequent conduct of the parties, mif,dit show the 
intention .with stifTicicnt certainty to enable the Court 
to pronounce that the grant was pei*petiial.” Sir 
Richard Concli here adopts the very words oi Garth 
0. J. in Pershad Sint/h v. Kally Dns Sir<gli{\), 
subsequently aflirmed on appeal to the Judicial Com- 
mittee, liilasmoni Dasi v. Rnja SJi''opersad Singh 
(2). This formulation of the true meaning and effect 
of the expression iinder consideration was based, be it 
noted, not on the special circumstances of the case, 
such as that the particular gift was to a son-in-law 
or that there was a f.unily custom of life-grants, but 
u.f>on a review of the earlier decisions on the subject, 
three of them given by the Sudder Dewani Adidnt 
and two by this Court. The decisions in the SiuMer 
Court, namely, TooUce Nurain Saheex Baboo Mod- 
nurain Singh (3), AwicJ'-roontnssa Begum x.Bcfnarain 
Singh (4) and .Saroliur Singh v. Rujah Mehender- 
narain Singh (o), supported the view that a mofearari 
istemrari lease di>es not iiniairt horuability, unless 
expressions such as ba farzaudon or fnd 

7iashin tiiul a place in tiie deed. On the other liaiid, 
the cases of Mu^snmat Lahhu Koivar v. Roy Hari 
Krishna Sing {G) anil A'ain .Var'iiu v. /Innr Khan 
(71, to which may 1)0 adilod the cases of Tehait 
Manoraj Singh v. Baja Lxhiuuml .S*£»iy/t (.S) and 
KarunaUar Mahati v. Xiladhra C/<oHv/ry(D',.inirniod 
the proposition tlmi tiir wonls »no/:f»r<iri ».ste»inrnrt 


(1) (isTO) I. L. U. 5 

(2) (ti’«2) 1. 1- n 8 Cate COt ; 

U U. 9 I A 33 
Cl) (181s) S. l\ A. ~!‘i ; 

. U) 1. n. 10. S) '>3.*. 

(4) (lt-V3)S. I*. CIS. 
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contained in a paita mast be taken in themselves to 
convey a liei'editnry right in perpetuity. The decision 
of the Judicial Committee overruled both sets of cases, 
the former in so far as it was lield that express words 
indicative of heritability were not necessary to prove 
that a heritable interest had been created, the latter 
in so far as it was held that the expression indicated 
continuity of tenure but not necessarily permanency 
as .regards hereditary descent. This view was treated 
as settled law in Beni Pershad Koeri v. Dudhnath 
Poy (1). where Lord Davey said that an istcmrari 
moTcarari tenure is not necessarily a perpetual here- 
ditary tenure. Reference may, in this connection, be 
made to two other decisions of the Judicial Committee. 
The Government of Bengal v. Naxvab Jafur Hossein 
Khan (2) and Bilasmoni Dasi v. Ttaja Sheopersad 
Singh (3), where the woixl mokarari-v^AB used-wiihoiit 
the addition of the word ts/e/nraW, and it was ruled 
that though the term mokarari might import perpe- 
tuity, that was not the necessary meaning of the word. 
The exposition contained in these decisions of the 
Judicial Committee has been treated as conclusive in 
three recent cases in this Court : Agin Bindh Upf^dhya 
V. ilJo7ia/i Bikram Shah (4), Narsingh Dyal Sahn v. 
Ram N'nrain Singh ip) and ClioudhriGndhari Singh 
V. Maharaj Ram !^araiti Singh (6). In the case 
last mentioned, an application was made to this Court 
on the 23rd Janiiaiy, 1906, for leave to appeal to His 
Majesty in Council; the application was refused on 
the ground that the matter was concluded by the 
decisions of the Judicial Committee and the proposed 
appo.al could not be said to involve a substantial 

(0 (1809) I. L. R. 27 Cilc. 156 ; (4) (1902) 1. 1.. 30 Calc. *20. 

L. 11:26 I. JIG. (5) (19)3) 1. L. R. 30 Calc. 883. 

(2) (1654) 5 JIoo. I. A. 4G7. (G) (1905) R. A. 89 of 1902, . 

(3) (1882) I. L. H. 8 Calc. 6G4 ; decided on 4th Ifay. 

L. R. 9 I. A. 33. 
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question of law. An npplicalion whh then miulo lo itMj; 

the Judicial Committee, for Hpccial lf{iV(5 If) upiK'nl, 

but the application wan refused ; Cfioudhvi OrldlKtvi 

Sitigh V. MaharaJ J?am Xarain Sin;/hi\). In LIioho 

circumstances, the Jittomi»t to estfibllHli, that Iho iik’iui- 

ing attributed to the cxprcHHion by tlio Juflhdiil Com* AoH^o'ivii'ts, 

mittee is crioneous, by reference to lexlrfigniplileiil 

works or to the writings of initliorH of repiilf’ oil (Im »l. 

land-law of this jirovirice, cun be clninicloi’lHi'tl only 

as belated and futile ; but f desire lo mid lliiil, in will 

appear from the extntcts from lexlcoginplijr-iil woiIlH 

appended to Ibis judginetit, there Isiesllyiio foiliiflii* 

tion for the suggcHtion llml the vlov/ lulien by llm 

Judichil Committee js (^rrorieoiiH, An regfiiihi llm 

statomont by Field In Ids InlifMbmtbm lo llm Ihnpiln* 

tions of tho IJc^i\^Oode. IH7/i <|», 'Mh nml by I'bllllpn 

in liis Tagor(!^jCtiireH (Ui l/uid 'reiiiire«, |M7(I, p, JIlVi 

it is pl.iln t’^it they have no Jodepenilnnl viiIimm II 

is no (liHj).iraj^emenl to tin* niMioeslboMM) lo mill Ion of 

these Icfirnefi fiiilboiH to potnl out Ihiit Ibolr view ii|ioll 

this question wfis basi-rl fi|Hoi jiifllelnl i1oi’|)||iiimi wididi 

can no longi*r be n-giinlfd iiii gonil hivv hi view of llm 

rule onunciiiicd by Llio .forllebiMtoiiimiili'e In 'I'nhld 

Pcrshfid Siiifih v. limmuimiii iV.\ Tlimi, tbn 

noli'H to H'-edtin IH of !{('«, VI U id ntlll by Flidd nml>e 

it miiidfest Lb.'il be foumled libt v|nw no llm ib’i’l»biioi 

in Miixmmal hrifclm Konffir v AVq/ //or/ A’ff^iboii 

6'tnf//i (th and /\itt’nn<i/rnr Afii/mti v. .V/Aoffo’o fVime 

(Uir)/ ( 1) wliich nio also Mit>nllMiM’d by Pit) lll|>s. 1 1 In 

inteiei-ting lo observe Unit I’lebl tdinself iimliei a 

inoio (pialified staleniLMit in bin Itiiei wmb ” 

of the l.:iw of T/indlonl nnil Teimnr' p-oo' 

U) dear,) 10 C. W.N ccl»»»» {3)(IPfil‘)Sn J. l! A V ‘Ji<\ 

CJ) (l^'^f.) 1 I.. n liLVe Il7. 12 u V, .1. 

I. mt2I A.2aS (4) (ISTOI 6 ll W K.f'.:. 
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contained in a patta most be taken in themselves to 
convey a hereditary riglit in peri)etuity. The decision 
of the Judicial Gomiiilttee overruled both sets of cases, 
the former in so far as it was lield that express words 
indicative of heritability were not necessaiy to prove 
that a heritable interest had been created, the latter 
in so far as it was held that the expression indicated 
continuity of tenure but not necessarily permanency 
as .regards liereditary descent. This view was treated 
as settled law in Beni Pershad Koeri v. Dudhnath 
Roy (1), where Ijord Davey said that an istemrari 

mokarari tenure is not necessarily a perpetual here- 
ditary tenure. Reference may, in this connection, he 
made to two other decisions of the Judicial Committee. 
The Government of Bcnr/al v. N'atvaO Jafur Hossein 
Khan (2j and Bilasmoni Dasi v. Raja Sheopersad 
Singh (3), where the •woixl »noA;arart -was used-wiihout 
the addition of the word tslemrariy and it was ruled 
that though the term mokarari might import perpe- 
tuity, that was not the neceWry meaning of the word. 
Tlie exposition contained in those decisions of the 
Judicial Committee has been treated as conclusive in 
three recent cases in this Courts Agin Bindh (Jpadhya 
V. Mohan Bikram Shah (4), Narsingh Dyal Sahn v. 
Ram Narain Singh (5) and Choudhi-i Gridhari Singh 
V. MaharaJ Ram Karain Shiyh (6). In the case 
last mentioned, an application was made to this Court 
on the 23rd January, 1906, for leave to appeal to His 
Majesty in Council; the application was refused on 
the grouiul that the matter was concluded by tbe 
decisions of the Judicial Committee and the proposed 
appeal could not be said to involve a substantial 

(1) (1899) I. L. R. 27 Calc 156 ; (4) (1902) I. L. R. 30 Calc. 20. 

L. Rr26 I. A. il6 (5) (I9J3)1. L. K. 30 Calc. 883. 

(2) (1654)5 Moo. I. A. 467. (6) (1905) R. A. 89 of 1902, . 

(3) (1882) I. L. R. 8 Calc 664 ; decided on 4Hi May. 

L. n. 9 I. A. 33. 
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question of law. An apiiUcation was then inatlc to 
the Judicial Committee, for special leave to appeal, 
but the application was refused: ChouUhri Gridhari 
Singh x. Maharaj Ram yarain Singh ()). In tliese 
circumstances, the attempt to establish, that the mean- 
ing attributed to the expression by the Judicial Com- 
mittee is erroneous, by reference to lexicographical 
works or to the writings of authors of repute on the 
land-law of this province, can be characterised only 
ns belated and futile ; but I desire to add that, as will 
appear from the extracts from lexicographical works 
appended to this judgment, there is i-eallyno founda- 
tion for the suggostiou that the view taken by the 
Judicial Committee is erroneous. As regaitls the 
atatomont by Field in his Introduction to the Regula- 
tions of the Code. 1875 tp. 39) and by Phillips 

in his Tagore/Lcct\rcH on Land Tenures, 187C, p. 347, 
it ia pl.iin that they have no Independent value; it 
Is no dlspar^gomont to the unquestioned erudition of 
these IcarnecVuuthois to point out that their view upon 
this question was b.ised upon judicial decisions which 
can no longer he regarded as good law iji view of the 
rule enunciated by the Judicial Coinimltee in TufsAt 
Pershad Siiiffh v. Rumnarain Singh (2). Thus, the 
notes to section IS of Reg. VIII of 1793 by Field make 
it manifest that he founded bis view the decisions 
in Mitssamal f^ahhn Kowar v. Roy llari Krishna 
Singh (3) and Knntnakar Mahalt v. Xilndhro Choii'- 
d/ 07 / (1) which aiv also mentioned by Phi]li])S. It is 
interesting to observe that Field himself makes a 
more qualified statement in bis I:ilcr w«)rk “ Digest 
of ibc Law of LaJidlonl and Tenant” (IS79). page 

(1) (Ifor.) 10 C. W. N. ecUi^y (3) (1P6?) S B I. li. .K. C 225 , 

(2) llMS) 1. U 12 Ci!c. U7 ; 12 W U .V 

L U. 12 I. A. 205 (4) (lh70)&it U i:.. fS: ; 

14 \V IL loT 
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25. Thus, whatever weight might otherwise be due 
to the opinions of Field and Phillips, the position 
is obviously different when we know the' sources 
of their view and how their authority has been 
destroyed by subsequent of the 

highest judicml tribunal. We must consequently 
accept the position as uucontestable that the expres- 
sion istemrari mokarari does not per se convey an 
estate of inheritance, but that an istemrari mokarari 
patta^ notwithstanding the absence of words indica- 
tive of heritability, such as ba farzandan^ naslan 
hud naslan or al-attlady ma^' be a perpetual grant it 
the other terms of tlie instrument, the circumstances 
under which it was made, or the subsequent conduct 
of the parties, show such an intention with sufUcieiit 
certainty. That this is a legitimate mode of enquiry 
is clear from the decision of the Judicial Committee 
in Walso)} v. Moftesh Narain Roy (1). It is accord- 
ingly necessary to consider the case before us In 
each of the three aspects just mentioned. 

First, ns to the other terms of the instrument. These 
are by no means decisive in favour of the defendants. 
The clauses which impose a restriMint on transfer and 
on the cutting down of fruit-bearing or inoomo- 
yiclding ti*ee.s and make it obligatory on the lessees 
to plant another tree in iilace of any that might fall 
down by itself, are not consistent witli the theory 
that a perpetual grant w.is intended. On the other 
hand, the clause Avhich throws tlie cost of improve- 
ment on the lessees indicate.s some measure of conti- 
nuity, but not necessarily perpetuity. The fact that 
the lease was in favour of two lessees — we arc told that 
out of oi)! le.iscs of the same type as tlie one before 
US, as many as 545 were in favour of two persons,— 
points to the conclusion that though some measure 
a) (Id75)i4 W. n. 176. 
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if continuity was desired, pci-petnity was not intend- 1915 
d; for if tiio lease was intended to be perpetual, it 
;ould be nnnecessary to have i-ccourse to the faniiliiir 
icvico of a grant in favour of two or more persons Ciiota 

0 as to minimise the chance of exnin’ of tlie lease ^’aopur •. 

* — dakkiso 

tU the premature <Ieath of a single gi-antee. We have Association. 

urtlicr the important circumstance that thoujih a ,, ' — 

‘ ® Mookerjec 

ircmuim was paid, the fact was not recited in the J. 
lecd; if the lease was intended to be pcrpetnal.'such 
ecital couid hardly have been omitted, for a substan- 
ial iiremimn is one of the surest indications of a 
icrmanent gnmt. The terras of the lease, taken as a 
vholo, do not, in my opinion, assist the defendants ; 

>n the other hand, they tend to weaken, if not to 
icgatlvo, the theory of a ponn.ineiit gi-aut. 

Secomlltf, as to the circumstances under which tho 
trant was made. It is established that up to 18G4, 
be practice prevailed in rho citato of the Maharaja 
>f Ramgarh to grant temporary leases to tenants 
isually for a term of five years, in some insmnees for 
r term of six years; on cacli gi-ant a iirciniinn of a 
S’car’s rent was taken, and upon tho expiry of tho 
terms, when a fresh grant w.is made, the rent was 
enhanced by one anna ill tlie rupee. This system of 
temporary leases hail resuUed in its utlciulaut evils ; 
the lessees laid no inducement to improve the Kinds ; 
they wore c-xposed to the tempt.iliim lo e.xact Iiom 
their uuder-lessocs as much as they could iluriug their 
terms, and they were by no means punctual in tlie 
payment of rent to tho Maharaja. To icmove these 
evils and also to raise money lo free the estate from tlie 
claims of creditors, a change in the mode of administni- 
tion was introduced. Tenants ^^*e^o offenul is/rm»-ari 
nm/.'arnn’ loa‘.cs on condition that they agreed to ji:iy 
donblo the previous rent, and also paid a premium 
equal to one year’s rental at the enliaiictsl rate. Tlie 
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offer piTived attractive, and between the 27tli Novem- 
ber, 1864, and 22nd Sei>fceraber, 1866, 644 such leases 
were granted ; of these 591 have been traced. The 
result WAS the realisation of about Rs. 1,40,000 as 
premiuni, while the annual rent roll was raised by 
Rs. 70,000. Do these circamst.iuces indicate with suffi- 
cient certainty, an intention to create permanent leases ? 
No doubt, something more stable and less precarious 
than the temporary leases then usual was intended, 
but we cannot say definitely that a perpetual grant 
was intended. True, the rent was doubled and a pre- 
mium was paid to the extent of the new rent for a 
year; but we must remember that even in the case of 
successive temporary leases .for short terms, the rent 
was enhanced periodically and a premium w,is' levied 
on each occasion. I do not think it can reasonably be 
said that what the lessees risked by paying double 
the previous customary rent and by agreeing to pay 
double the pi-evious bonus could have been risked 
by a business man only on the assumption that ho 
was granted in return a perpetual tenure. A tenure 
certain Cor life of the longer liver of the two lessees 
was obviously more certain and continuing than a 
temporary Ie.isc for 5 or Gtj'ears, so tluit the tenants 
might well have consented to the terms actually offered 
to them. It is besides clear that even the new rent 
could not be described us rack rent and left the lessees 
an appreciable margin of profit. Jly conclusion is 
that the surrounding circumstances, as tlioy are known 
to have existed at the time of the e.xocution of the 
leases, one of which is before us, do not assist the con- 
tention of the defendants. 

Thirdly, as to the'siibseipiont conduct of the parties. 
We liavc here to consider conduct nearly conteiiipo- 
raiieous with the c.xcciitioii of the lease as also conduct 
many yoai-s later. Under the first branch, we have 
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the circumstance that the leases were legistered under 
the provisions of the Indian Registi-ation Act (XVI of 
1864) in a register which, under the statutory rules 
then in force, was to record all absolute transfers of 
immoveable property. Reliance bas been placed upon 
the cases of Najibulla Mulla v. Nusir Mistri (1), 
Jagciidhar Narain Prasad v. Brown (2), and Indra 
BiJ)i V. Jain Sirdar in support of the conten- 

tion that the mode in wliicb registration was effected 
is I'elevant for the purposes of the i^resent enquiry. 
Assume that this argument is well founded, but how 
does it assist the defendants ? The mode in which the 
registration was effected shows at best that the regis- 
trar took the leases to be i)erpetunl grants. There is 
nothing to indicate that the lessor or the le.ssccs mado 
any admission before him on the subject. Tliis factor 
is, in my opinion, notonlynotconclusivcbutits weight 
is infinitesimal. As regards the second Inaiieh, 
namely, conduct subsequent, so far us the grantor is 
concerned, there is nothing to bind him. as lie died in 
1866 shortly after the leases hud boon gninted. As lo- 
giirds his snccessors. the only cii'cumstanco wortliy of 
mention is an allegation by Mubanini Prem Koori in 
her suit against Hitoo Kocrce, decided by Col. Iloddain 
on the 12th Maicli, 1872, that an istcmrari moUarari 
lease would continue so long as there were mtilo lioiis of 
the grantee. This is obviously valueloba, first, because 
tJic statement by a limiteil owner could not bind tlic 
present Mahamja, and. secondly, because the statomcMit. 
takemas a wliolo, does not support the present case of 
either party. As ivgards the conduct of the grantees, 
reliance has been placeil iiiKin two ciicumstanccs, 
namely, first, that in some inst.inces valuable improve- 
ments have beencffected,aiMl, secondly, that successive 

L U.TC0xl55. 12) (1906) I. L. R 33 Cilc. M33. 

(3>(l907) 1. 1.. R.35 CJc. 645. 
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transfei*s of the leasehold interest have been made on 
the assumption of its lieritability and its permanence. 
As regards improvements, the lease itself, as already 
stated, provides that the cost shall be borne by the 
le.'jsees; consequently the fact that the lessees have 
made improvements at their own e.Kpense does not 
show that the lease was intended to be permanent. 
As regaids dealings with the proxierty, it may be con- 
ceded that transfers have been made in many instances 
on the assertion that the leasehold interest was per- 
manent and heritable. But there is nothing to show 
that these assertions were made with the knowledge 
or with the concurrence of tlie representatives of 
the grantor. On the other band, an examination of 
the documents, whereby the transfers were efifected, 
discloses a significant development in the phraseology 
used. Tn the earlier documents, the e.Npressions used 
are more or less colourless, while in the later instru- 
ments, definite expressions indicative of heritability 
and permanence make their appearance. The in- 
fluence of the decisions in the cases of Prem Koari v. 
Hitoo Koereti. and *Vam iVaratn v. Amir AT/tcrn,- is 
distinctly visible here, and I do not think much 
weight can be attached to the circumstance that the 
later documents evidence an assertion of heritability 
and iiermanence. On the otiier hand, we cannot over- 
look, what cannot by any means bo treated as an 
insignificant circumstance, namely, that in some in- 
stances at least the linidors of istem7'ari mokarafi 
gmnts had them converted into aU'iitlad or hereditary 
gniiits on payment of fresh premium and eiihancenjent 
of the lent. In my opinion, tlio conduct of the parties 
subsequent to the gmnt docs noi indicate with any 
approach to certainty, that the lease w.is intended to 
bo porpctnal. 

FinaWi/, there is only one other aspect of the case 
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left for considemtion, namely, is it establislieil th^t at 
the time of grant of the lease, the oxiirc-ision islenirari 
molcaj'at'i liad acquired a customary local meaning 
in tlie district of Hazaribagh, in other words, that 
the expression was used to connote a grant of a per- 
manent and hereditary character? A large body of 
oral evidence has been adduced in support of an 
affirmative answer to this question. That evidence is. 
in my opinion, valueless for two reasons. In the tir.st 
place, the evidence does not with precision refer to 
the period antecedent to or contempomneous with 
the grant of the leases. Assume for a moment that 
the words are shown to have a special local moaning 
now; we cannot apply the principle prcsurntnitcr 
retro. The assertion that the oxpressio!) has acquired 
actisiomary local meaning implies that the ordinary 
meaning is something different; tlic vital point, 
consequently, is when did it acquire a special 
meaning, assuming that it has a si>eciul moaning 
at the present moment? Unl‘*ss it is shown that 
the alleged special meaning was prevalent in 18G1, 
it is of 'no assistance to the defendants; and this, 
has not been proved. In the second place, the oral 
<'vidcnce fails to establish that the expression has. 
a customary local ine.vning. No doubt, as stated by 
Loitl Lindley in Chatenay v. Dtasilian Submarine 
Telegraph Company (1), the meaning of' wonl.s is a 
question of fact, tliongli the effect of words is a 
question of law. But tlic existence of the alleged 
customary local meaning is not proved merely liy the 
assertions of wiinesses tliat, in their oiunion, the 
expression has a particular meaning. If the onil evi- 
dence is thus inconclusive uix»n the tiuestion of a 
special customary local meaning, we are left with the 
evidence of what has been descrihetl as gatU saunils 
{!) [IS91] I Q n.79 
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granted from 178) to 1860. These, it is said, -were 
mokarari istamrari bat had been treated as I'ere- 
ditary. The history of these sanads is narrated in 
the judgment of Woodroffe J. and I agree with 
his conclusion that the evidence as to their true 
character is too uncertain to justify the conclusion 
that the expression istemrari mokarari had in 1864 
acquired the customary local meaning attributed 
to it. 

The position, consequently, is that tlie use of the 
expression istemrari mokarari does not necessarily 
show that the lease was perpetual, and the defendants 
have failed to prove that the phrase had acquired a 
special local customary meaning in 1864. Tlie other 
terms of the lease, the surrounding circumstances 
at the time of its execution and the subsequent con- 
duct of the parties also fail to show with snfllcient 
certainty that the intention of the parties was to 
create a permanent and heritable interest so as to 
enable the Court to pronounce that the grant was per- 
petual. Wc have, on the other hand, the undeniable 
fact that, at the' time the leases were granted, the idea 
was universally lield that the holder of an impartible 
zamindari like the Ramgarli Raj could not encumber 
the corpus of tlic estate so as to bind his co-par- 
ceners except for justiGablc .special causes; indeed, it 
was not till 1888, tliat the contrary view was authori- 
tatively formulated by the Judicial Committee in 
Sarlaj Kuari v. Dcoraj Kuari (1). This is a cir- 
cum«tanco which wc way legitimately take into 
account, for in the woids of Willos J. in Lloyd v. 
.Gitibcrl (2), the rights of the parties to a contract 
arc to be judged of by that law by wliicli tlioy may 
justly be presumed to liavo bound tlicmsclves : Abdul 

(t)(1888)I. L n. 10 All. 272; C^) (1815) <5 D. & S. 100, J33 ; 

L. U. 15 I. A. 51. . 122 BR. 1134. 
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Aziz Khan v. -Appayasami Naicker (1), It is tlius 
extremely improbable that the grantor sboultl have in 
1865 made a long series of perpetual leases in contra- 
vention of what was then the accepted law. From 
eveiy possible point of view, consequently, the defence 
proves unsustainable. 

In four of the connected appeals (5, 11, II and 17), 
special points have been raised in addition to the main 
ground already considered, namclj’, that the defend- 
ants have acquired a right of occupancy, that they 
have been recognised as tenants after the death of the 
^original lessees and that the claim is barred by limita- 
tion, There is no suhitance in any of these objec- 
tions. The leases were not agricultural leases for 
purposes of cultivation, hut were intended to cre- 
ate tenures; no question of acquisition of occupancy 
right can cpnscquently arise. The objections as to 
limitation and recognition arc equally fallacious. 
They are based on the assumption that upon the death 
of ouo of the two original gnintccs, the lessor became 
entitled to le-cnter as to one-half of the property 
demised. This argument overlooks the elementary 
proposition that the lease would not terminate till the 
death of the survivor of the two lessees. Tlicie is a 
fundamental distinction hetween the question-of the 
dumtion of the lease as a whole and the question of 
the devolution of the interest thereunder on the 
death of the fir^t le.ssce. We aic not now concerned 
with the question, wliellicr upon the death of the first 
lessee, his heirs or his co-lessec would be entitled to 
occupy the demised premises. It is siifiicient for our 
present purpose that the landlord was not entitled to 
rd’-entcr till both the lessees were dead. In this view, 
no (jueslion of limitation or recognition arises, 
tn (191.13) 1 . 1 .. n 27 M.d I3l . L It. 31 I. A. I. 
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In my opinion, thei’e is no escape from tlie coiicln- 
sion that these appeals must be allo'wcd, the decrees of 
the Subordinate Judge set aside and the suits decreed 
on the terms indicated in the judgment of the Chief 
Justice. 

Richardson J. I am of the same opinion, aud there 
is nothing •which I can nsefaily add to the judgments 
delivered by the Chief Justice and Mr. Justice 
Mookerjee. 

s. ir. Appe ils allowed. 


APPENDIX. 

^uqarrnri. 

The word “Muqurrari” is the passive participle {nomen paUenlio) of 
taqrir (verbal noun iq the second Porin of qrr). TSy adding to it tlie ya of 
nitbak or relation we get the word dfuqurrari, which is an adjective. 

The following extracts from etondard Arabic, Persian and Urdu 
Lexicons sulTicientty indicate the various meanings of the word relevant to 
our purpose •— 

I 

A (Arable) JWuqarrar, established, coufirtned, ratitied, agreed upon, fixed, 
settled, ascertained, undoubted, certain, infallible, unquestionable, appointed, 
as«igned, tribute, tax, impost, duty. A (common to botli Arabic and 
Persian). Zfuqarrari, fixed tenure in perpetuity. A Jfugttrror/.dar, a 
holder uf a tenure in perpetuity. 

(A comprelieusivc Per^ian-EnglisU Dictionary by F Steingnss, pn. D- 
p. 1292, col. b and p 1293, col. a.) 

II. 

A ituqarrar, cstabliblicd, confirmed, ratified, fixed, ascertained, un- 
doubted, certain, infaJliWe, tiuquesUonable, tribute, tax, impost, duty. 

Persian, Arabic and English Dictionary by Iticliardson (Oxford, 17G7. 
p. 1815). 

HI. 

A ^fu^arrar, cstaUislieil, confirnicd, ratified, agreed upon, fixed, 
settleil, ascertained, undoubted, mrtiin, infallible, uuquejtionable, appoint- 
ed, tribute, tax, Impost, duty. 

-1 Muqarrari, fixed tenure in perpetuity. 

(Dictionary, Persian, AraUe and UngltHh by Frauds Johnson, London, 
1852, p. 1229.) 
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IV. 

A. P. ifwjarrarif adj. liscd, appointed s. £ A fixed stipend, an 
appointment . adv. certainly. * 

J/’iijarrciri-rfar. — Tlie holder of a rauqarrari £inn — from Government. 

(Dictionary, Uindustani and English by John Shakespeare, London, 
1849, p. 1935.) 

V. • 

, Jfuqarrari f.— An appointment, a fixed tenure in perpetuity 

• Muqarrari'dar. m. — The holder of .a Muqarrari tenure. 

(Dictionary, Uindustani and English by Duncan Forbes, LT-d , London, 
1866.) 

VI. 

P. Muiarrari, fixed, appointed, assigned, a fixed tenure in perpetuity, 
a fixed lease, quit-rent. , 

(A Dictionary o£ Urdu, Clasaical Hindi and English iiy John T. 
Platts, u. A , London, 1834, p. 1055 ) 

VII. 

.^fa^arrarj n. f. (1) A fixed allowance, quit-reot, fixed lease (2) A, 
stipend. 

(Uindustaoi-English Dictionary by T. \V Fallow, p 1 109.) 

VIII. 

it'uqarrar'^ 

1. ^tabli fermement. 

2. tTx6 ct impost & quelqii'un (impAt, tribul) 

3. PcdigA, LibeI16. 

(Dictionnaire Arabe-Francais par Ade Bibcrateiii Kozirairski Tome II, 
p. 701, col 0 .) 

IX. 

Muqarr.sri (Arabic) feminine noun (East) tO Appointment. (2) Usual 
investment, fixed rent (Jama) transaction, revenue (Malguzari), tribute 
(Zari Kliiraj). (3) Usu.sl stipend, pitbioce, mODlUy allowance, ealary, p.iy, 
wages. (4) Chiththa. 

(Farahangi Aeihjnh, Vol IV by Sayyid Ahmed of IXdhi, p 387 It is 
regarded ns the Standard Urdu Dictionary and was pub]iBhe<.t under the 
auspices of II. II the Xiiain's Gos-ernmenC) , 


alll 


^ i«’l "iL X..,5 , . 'jl;! .s’ 
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'lie Sihah of Al-Javi ban, |». 2fi7, Kd. Cairo. 
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XI. 

>=. 1 ) . IJ 53 , 1y, "jijj , .lx/3 ._r). , 

* by > 3 ^ ^ 

• nr.** Jji 

QamU3, Vol. I, p. 634, Eel. Calcutta. 

XII. 

Jl5j . ^Jiy ;)j5i y . A*!/ %j^9 JUj . 

• jyJi.. obi , jiy _J y*..? o;/ 

• tav 4ar^ - - ^jVl J- 

Muutaha’l-Arab p. 2157, Eel. Calcutta. 

xni. 

- r^'3 '-J'® «''• -5 ■■ ) 

Vt*A>..i jXf| j 4^1 iJtj ^ lyt^ 

(S/! j) V/ij jtiH, (|j5,, ) djj/j) tl..li‘' 

.^3— j. ', (jl«! j ■=•>>) ij'-S 

jjtfli jlSl Ju«|^ y b: Jtsj ) 

*a*Wl ti" I '*■•5 c>^ ^ . XjJf J 

* ' { *>y 3 ) yi-ti yyi *j»' 

• ^ ;*l.>^e:/' 

Tajn’l-‘Arfls, Vol. Ill, p. 487, Eel Cairo. 

XIV. 

J.» *->i- Oi. .^‘1 ^3^1, yt J jh cjKJg y, 

w !~,v /'"I 'V 

• Aill. ^ j ^ 

liisiinn’l-'Arab, Vol. VI, p. 393, Eil. Cairo. 
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XV. 

j 5 . - 5^3 i/i 3 .;uJ| 

- ^ 1 . j, ,yJi ^ 1 . a'** y-VU liii 

dlita. ' ^1* '-•jl* ^ 'fj* " **** J . AJaJ 

• 3J 

• l'i»v 

Vohltu'l-JIuhlt, Vol. II, i>. 1687, Ed. Beyrout. 

XVI. 

• ^Ar ***^ . W;*! . 

Aqrabu’I-ilawSrid, Vol, II, p. 982, E I. Beyront, 

XVII. 

j^a^i ‘Syj* j/''> • jij^^ 

^->i' y J • ;,“-l 

* ,tii ia^ AlC>f • Jit 

SurSli, Vol. I, p. 461, Ed, CalciiH.u 

XVIII. 

— .1 - >y > 

* r=‘ jV f 

• 1 1 ► J • 'sM'i' 

Ohiyuthu’l Ln^hJl, p. 117, Kd.Locknow. 

IituHrSrX. 

Tilt «orJ Jihmrari i< llw ^rflal im.ud Hi IIiC I'HIi f'TTll d m r r Hr 
l)ic ft<] htio'i of it of tlip yu '’f or i>-Uliiin« p t l'« « 'tJ »<f»BirJrJ 

Tlir follow inK fxtroct" fniu Sf«n>UrJ .\ral.ir lVr»«»n ail I’rJS Ifn^-or* 
iiiJicair it» ^ ari'>ii« mcntiipf* irl. rant lo ciur puf|w»p. 
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1 . 

A. Istimiiirl (v. n.): Prooecdlnp;? on, perseveriPR,* persisting 

in one course, remaining, continuing, being nble to bear, perpetuity. 
Igtimrarat mnriratuAu e'atajiiki. Hw malice against bin\ remained, 

A. /stmrdri, perpetual, coatiniiative. 

(Dictionary Persian, Arabic and English by Francis Johnson, London. 
1852, p. 83.) 

11 . 

A. Istimidr, n.m. (1) permanence, perpetuity, preservation: (2) Unin- 
terrupted possession : (3) In law, a fiseil rent not liable to alteration. 

Istimrardar n, the holder a farm or lease In pe'rpetnity. 

Jgtiffimri, ailj. perpetual, coiitiimativc, never-ceasing. 

Istimrarl, n. f. A piece of land on a fixed lease; land permanently 
settled: the Permanent Settlement of Lord Cornu alH*. 

/■gtimrdri palta. A lease or farm granted at a fixed rent ; a lease in 
perpetuity. 

latimrdu patte dar n. in Holder of a lease of land at a fixed rent 

/itiffirdrl.mM^arriilana, to fix in perpetuity. 

XitimrSn bandobuat, 5an'/oitt«r-i-»»rimrari n. m. Pcrinacent Settlement. 

(HmJu.'tani English Dictionary by S. \V. Fallon, p. 87.) 

III. , 

A. /rtimrdr (1) PcrsesernDce, continuation, persisting, constancy, eon- 
tiDuatlon , (2) pn'ceeduig, going on; (3) prolongation; (4) departure 
passing away 

(Persian, Arabic and Knghdi Dictionary by Ricliacdson, Oxford, 17C7 
A. D.. p. 109) 

IV. 

Ittimidrl, perpetual, pcriii.sncut. 

lilimrurl Jam, fixed or perpetual n'.scwsment of rent. 

Jtlimriirt jot, a fixed or perpetual tenure. 

Xilijnnirl .Ifal GuzurJ, [icrmancul or {lerpetunl revenue. 

htimrdri patla, a perpemnl leaso of a farm. 

latimnirl pattvldr, the 1io|d»r of a lease of Und^ at a p.*rm3"eiit rent. 

(Dictionary, Hindustani auil English by Diinenn Forbes ll.d. l83i5, 
London ) 

V. 

A. Istimrllr {y. ».), S. M. continuation, p'rsever.mce, perpetuity, 
uninlerrupltsl tenuie of iiosseBston. 

A. lallmnlrj, ndj. cnniinnalivc, p.-rpctusl. 

(IKclinnnry, Iliu'lustani and llnglisb nrd Knglish and IHiiditdani by 
John Shakcs|»-are, London. 1849 A. D , p 109.) 
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VI. 

A. latiinrarT, adj. cootinuaUve, perpetnal, permanent, un- 
ceasing, land rented on a fixed lease; land permanently settled, 
the permanent settlement. 

(A Dictionary of Urdu Classical Hindi and English by 
‘John T. Platts, ir. A., London, 1884, page 50). 

VII. 

Istimrar 1. N. d’act de la x 2 Duree, Continuation, persist- 
ence. 

(Dictionnaire Arabe Prancais par A. DaBiberstein Kazi- 
mirshi Tome II, page 1085). 

VIII. 

A. (istimrar) (V. K. 10 of ^ ), continuation, con- 

tinuance, psrssTorance, perpetuity, permanence, fixed rent, 
not liable to alteration. 

A. (istimrardar). Holder of .a farm or lease in 

perpetnlty. 

A. (istlmrari), perpetual continoative 

(Persian-English Dicltonary, by H. Steingass, PH. D., 
London, page 55.) 

IX. 

‘ 'jj" jj r- j ' b" yi " i 

^C«***| Uft \ Jt5| j . ill- ^v.-. ^ W.J, 

• .jvfc- 

X 

^ U . , ly, 3< 

* Jf tjjS f ■ 

• la* IXl» j ^ifc- . Jy .iV . 

XI. 

, - '^y 5 ' cA'j y 
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XIV. 

*4>x.’ J I*l.j J . s-»*. J ),U . -i^Jl y*'- 3 

Ll* *A* j . 5>»1j i-la. j U**"* > * '*•3^^ 

s'jV^ ^•wj ^ - *^*X«'*» 

. * “t * A*A> . 
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XVI. 
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PRIVY COUNCIL. 


HAVANESHWAR PRASAD SINGH 

V. 

CHANDI PRASAD SINGH. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN CENGAL] 

Hindu Late — Alienation lit/ uiHoic — Legal neceuilg — Onus o/ proof of legal 
nteettily at affected hy lapte of lime — of euttom of tueeemon to 
ettate — Ijimitation—Adiertepottettion — Itet judicata. 

On this nppsal their Lor>Uhtp<i of the Judicial Coinmittc'’ affirmed the 
ducl'inn of the Iligli Court which le reported in I. L. H. SB Cole at page 
725. 


P.C® 

1915 

Nov. 1, 2. 


Appeal, No. 1 o( 1914, from a jiidpimMit and deciee 
(29tli March lOllJof the High Court at Calcutta which 
vurictl a judgment and decree (14tli April 1909) of tho 
Court of the Suboidinate Judge of Monghyr. 

The defendant was the appellant to His Majesty in 
Council. 

The question for deterimiiation in tins api>eal was 
whether the respondents were entitled to lecover 
possession from tho appellant with mesne profits of 
part of a zamuidari (known as the Chakai Estate) in 
tho Monghyr District, to which they claimed that one 
or oilier of them had title as reveisionary heir of the 
last male ownffi . 

Tlie facts aic fully set out in the repoit of the 
appeal to tho High Court (WOODROFFE and Carnduff 
,1J.) which wilt be found in I. L. R. 3S Calc. 721. 

The estate formerly belonged to Tekait Fatteh 
Narayan Singh who died about 18G3 leaving him 


' Prnent . 

^ Ri* Kr>fir, 


■oi’ST Halp*\c, Lokd l‘ABNr<iR, Loir> Wresbcrt 
Mr Ameer Ali 
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the transactions, and that they are binding on the 
reversioners. Tlie appellant was not bound to show 
that Diirga Kumari made a proper application of the 
borrowed money in’ accordance with her representa- 
tions; Mayne’s Hind a Law, 8th Ed., page 853, para- 
graph 635 was i*eferrcd to. Tlie Subordinate Judge 
was wrong in finding tliat the only evddence of legal 
neGes*5ity consisted “ of the statemoiits of tlie witness 
Chao Lai, and the recitals in the documents ” challeng- 
ed. As to res judicata, reference was made to the pre- 
vious litigation concluding witli the Privy Council 
case of Doorqa Pcrs id Singh v. Doorga fConwarHl). 

Sir H. Erie Richards, AT. C. and B. Dub6, for the 
respondents, were not called upon. 

The judgment of their Lordships was delivered by 

Viscount Hald.\ne. In this appeal their Lord- 
ships see no reason to delay their recoininend.itiou to 
His Majesty, 

The case has been very fully opened, and, on the 
points argued, their Loi*dshii)S do not find any reason 
to diller from the conclusions arrived at by the High 
Court. 

Tlicy will, therefore, humbly advise His Majesty 
that tlie appeal should be dismissed with cost.s. 

Appeal dismissed. 

Solicitors for the appellant: Downer ij- Johnson. 

Solicitors for the respondents ; Wallcins U tinier. 

J. V. w. 

(1) tl87S)I L. R. 4 Cdic. 190 ; I. It 5 I. 1 19 
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APPELLATE CRIMINAL. 


Before Chitty and JVatmtUy JJ 

CAUSLEY 

V. 

EMPEROR." 

Forgery — Signing eetUficaU of purchate of aim$ and ammiinitione in falte 
namea and girirg lerong addieatet—rerton legally enSitled topoiaesa the 
aame — -4c( »/ ««* “diahoneat" — Penal Code (Ael XLV 

lS60)aa.2J,Si, iOJ to ICS 

A person lawfully entitled to posicss arms fln<l AmmuQilioi s signing the 
prescribed certificate of purchase of tlie same m the name of another with 
an address not his o\\ ii, nod thereb) 0«.-cming the gunsmith and the Oo'crn' 
inent ana defeating the object of the certificate, commits forgerj Ins set 
having been done “ fraudulently,’* if not “ dishonestly.” 

Beg. V. Toahael (1), fTiapress v. Dhunum /Caaee (3) ami (^ueert'Empieat 
V. AhiaaAli (3) followed. 

On tlio 1st April 1015 tbc appellant, an European 
lad ol 15 or 16 years, purcha'^etl from Messrs. Rodda 
& Co., in the town of C.ilciitta, si icvolver and 50 
cartridges and signed (he upper portion of the cerlr 
fic.'ite of purchase in the imiiic and siddioss of " C. O , — 
24‘lt liipon Slrcct."' On the 1st and filh July 1015 
bo made two simihir purchases of u levolvor tmd 100 
cartridges from Messrs. Walter Locke & Co., and a 
revolver and 25 cartridges from Messrs. Lyon sind 
Lyon, both local gunsmiths, and signed the s.unc 
portion of the certificate in the names, iviih the 
addresses, of P. I/.M. — 5f7, «9/rref and “//. — 

lianali Itidigo Factory, Bhagalporc," ic''i*eetively. 

^Criminal AM«cal, No. Oil of I9l5. ■gain*t the order of J. Cata-Il. O'!' 
I’toviJoncy Magistrate, Southern I>i»i*ion, Calcutta, ditcl s. p iT. 1915. 

(1) (1815> I IKn. C. C. ir. 49i. (2) (18>i) 1. L H ? Cale. 

(3) (1897) I. L.K.25CJ.'.M2. 


1015 
Dee. 20. 
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It appeared that gun dealers have to deposit with 
the Customs anthoritics the sum of Rs. 15 for every 
revolver imported by them, that au intending pur- 
chaser, if requiring anns or ammunitions for his own 
use, has to sign the upper portion of a certificate of 
purchase with his addre.ss, stating fclie purpose for 
■which the arms and ammunitions are required. A 
transcript of the certificate is sent to the Anns Act 
Department, which verifies it through the local police. 
If the arms, etc., arc found to be in the possession of a 
person legally entitled to hold them and his name and 
address have been correctly given, the police report 
verification to the Customs authorities, and the dealer 
is entitled to a refund of the Rs.'lS less an ad valorem 
duty of 10 per cent., though sometimes the refund is 
made in anticipation of the police verification, but sub- 
ject to return, if the verification has failed. There was 
evidence that the deposits made by the three firms iu 
respect of the revolvers sold to the appellant had been 
declared by the Collector to have been forfeited by 
reason of the appellant’s action in giving wrong names 
and addresses. Both C, O. .and P. L. M. were examined 
at the trial and denied having authorized the appellant 
to purchase any revolvers or cartridges for them. 
P. S. of Bhagalporc was not called, and there -was no- 
thing to sliow whether there was any such'roal person* 
The witnesses examined from the above firms stated 
that they understood that the articles were purchased 
by the appellant for liis own use, and that otherwise 
they would have required a letter of authority from the 
rc.al purchasers, but they admitted tliat if the appellant 
had bought the revolvers and cartridges in his own 
name, he would Iiavo got them without any difficulty. 
None of the revolvers or cartridges were found in the 
house of the appellant -when searched, and ho refused 
to disclose what he had done with them. 
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The appellant wis tried by the Second Pief?idency 
Magistrate on charges under bs. 417,465 and 471 of the 
Penal Code in respect of each of the three purchases 
jn.ide by him, but on objection being taken on the 
ground of misjoinder, during the argument on the 
case, the Magistrate struck out the charge under s. 417, 
giving the appellant an opimrtimity of recalling tlie 
prosecution witnesses for cross-examination which he» 
however, declined. Ho was convicted, on the IGth 
September 1915, on the three charges under s. 4G5, and 
sentenced to tight months’ rigorous imprisonment on 
each connt. His appeal to the High Court was admitted 
on the question of sentence only, but was nltiraately 
bcanl oil the merits. 

iliV. Eardleij Norton (with him Babti Santosh A’tt- 
mar Bose), for the appellant. The appeal was admitted 
only on a question of sentence, but I am entitled to bo 
heaixl on the merits. The appellant filled in the 
upper portion of the certificates in the names ami 
addresses of others, and the qncstlou is whether this 
amounts to forgery within sections 463 and 4G1 of tlic 
Penal Code. His intention was not to make the firms 
part with the arms, as he could liavc got them in Ins 
own name, but only to avoid being traced in posses- 
sion of them. This is not.a criminal intention. Refer.s 
to Mayne’s Criminal Law, 3nl Fklitioii, p. SI8. The 
docaiu3nt was not a false onc; Queen v. Jfartin (1), 
V. Jiider (2). The ca^cs cited by the Magistnite, 
Quccii’Empress v. Abbas Ah (3) and Empress v. 

A'rtrec (4), arc distinguishable. In the first 
tlio accused could not have got Ihenppointment without 
the certificate, and in the other there was guilty 
knowledge or intention, which is al»'>enl here. It 1 h 
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(>) (1679) 6 Q. B. I). 54. 

(•) (t6|h) 1 IVn C.C. It. S‘5. 


(3) (1F97) I. L. lL55Cde. 612. 
I. L. lU 9 C43 c. 63. 
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It appeared that gnn dealers liave to deposit witli 
the Castoms anthorities the sum of Rs. 15 foj- every 
revolver imported by them, that an intending pur- 
chaser, if requiring anns or ammunitions for his own 
use, has to sign the upper portion of a certificate of 
purchase -with his address, stating the purpose for 
which the arms and ammunitions are required. A 
transcript of the certificate is sent to the Arras Act 
Department, which verifies it through the local police. 
If the arms, etc., are found to be in the possession of a 
person legally entitled to hokl them and his name and 
address have been correctly given, the police report 
verification to the Castoms authorities, and the dealer 
is entitled to a refund of the Rs. 15 less an ad valorem 
duty of 10 per cent., though sometimes the refund is 
made in anticipation of the police verification, but sub- 
ject to return, if the verification has failed. There was 
evidence that the deposits made by the three firms in 
respect of the revolvers sold to the appellant had been 
declared by the Collector to have been forfeited by 
reason of the appellant’s action in giving wrong names 
and addresses. Both (7. 0. and P. L. M. were examined 
at the trial and denied having authorized the appellant 
to purchase any i-evolvera or cartridges for them. 
It. S. of Bhagalpore was not called, and there was no- 
thing to show whether there Wiis any such'rcal person* 
The witnesses examined from the above firms stated 
that they understood that the articles were purchased 
by the appellant for his own use, and that otherwise 
they would have required a letter of authority from the 
real purchasers, but they admitted that if the aiipellant 
liad bought the revolvers and cartridges in his own 
name, he would have got them without any difiicalty. 
None of the revolvers or cartridges were found in the 
house of the appellant when searched, and he refused 
to disclose what he hud done with them. 



VOL. XLITI.] CALCUTTA SERIES. 

The nppcllant wis tried by the Second Presidency 
Magistrate on charges under ss. 41 7. 4G5 and 47 1 of the 
Penal Code in respect of each of the three purclniscs 
made by him, but on objection being taken on the 
ground of misjoinder, during the aignment on the 
case, the Magistrate struck out the charge under s. 417, 
giving the appellant an opportunity of recalling the 
prosecution witnesses for cross-examination wiiich he» 
however, declined. He was convicted, on the IGth 
September 1915, on the three charges under s. 465, and 
sentenced to eight months’ rigorous imprisonment on 
each count. His appeal to the High Court was admitted 
on tlie question of sentence only, but was ultimately 
hcanl on the merits. 

Mr. Eardloy N'orton (with him Bahu Santosh Kn~ 
vxar Bose), for the appellant. The appeal was admitted 
only on a question of sentence, but I am entitled to bo 
heard on the merits. The appellant filled in the 
upper portion of the certificates in the names and 
addresses of others, and the question is whotlior this 
amounts to forgery within sections 4G3 and 464 of the 
Penal Code. His intention was not to make the firms 
part with tho arms, as he could have got them in his 
own name, but only to avoid being traced in posses- 
sion of them. This is nota criminal intention. Refers 
to Mayne’s Criminal Law, 3nl Edition, p 618. The 
document w.is not a f.\i«c one: Queen v. Martin (1), 
Hcy. V. Inder (2). The cases cited by the Magistrate, 
Queen-Empress v. .fihhns Alt (3) and Empress v. 
/)/ufnt<m A’orec (4), are distinguishable. In the first 
the accu'^ed could not have got the appointment without 
the ceittficatc, and in the other there was guilty 
kuowle<lgo or intention, which is absent here. It is 

(1) (1679) 5. <3. D. U. 51. (3) {i697) 1. L. R. 23CaIc. 5l2. 

(2) (ISIS) 1 iVn. C. C. R. 325. (4) (1882) I, L. R. 9 CaJe. 53. 


4'23 

1915 

Cai’slev 

Emi-eroh. 
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Cau^i.ey 

EjiPEnOR. 


not shown that the appellant knew about the deposit 
or its forfeiture. 

The Deputy Legal Remcmheranc.er {Mr. Orr), for 
the Crown. There was an intention to commit fraud 
by making the firms part with the revolvers and 
cartridges which they would hot have done if they 
had known lie was giving wrong names and addresses. 
The fact of giving false names shows guilty know- 
ledge : Emperor v. Wynilham (1), Queen-Empress 
V. Abhas Ali (2) and Empress v. Dhunum Kazee (3). 
The doeument was a false one, as it was signed in an 
assumed name, and It is immaterial that he could have 
got the arms in his own name : see Halsbury’s Laws of 
England, Vol. IX, p. 729, Reg. v. Toshach (4), Rex v. 
Marshall (5), Rex v. Francis (6), Rex v. Whiley (7). 

Bahu Sanlosh Kumar BosCt in reply. Intention to 
commit fraud must be proved aliunde. In ilie English 
cases cited for the Crown sucli ijitention was specific- 
ally found. 

Cur. adv. vult. 

CniTTY AND Walmslby JJ. In this ense the 
aiipellant, P. L. Causley, was found guilty on three 
charges under section 4C5 of the Indian Penal Code 
and sentenced to two yeai*s’ rigorous imprisonmout, 
eight months on each charge. The appellant is slated in 
tlic Magistrate’s judgment to be a lad of 16 or 17 years 
of ago. We are told by hia mother that he is only I^* 
The* appeal was admitted on the question of soiitonce, 
but has been argued before us also on tne questioii of 
law arising ill the case. Thu facts are not iti dispute. 
They, are fully set ont in the judginont of the 

(1) UnreporteJ. - (|845j 1 Do.l. C. C. IJ. 492. 

(2) (1897) 1. L. K. 25 Oilc. 512. (5) (1801) Hum. A lly. 75. 

(.1) (18b2) I. r>. li.OCalc.SS. (G) (1811) Jtiisj. & Jjy. 209. 

(7) ( 1805 ) Kuit. A %. 00. 
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MngiStnite luul need not be ro-st«ti*d Iumt. The I0i5 

question is -NYbcther the siKning of llic oorilllc it«M i»i CAt/.f.n 

u false name and giving in each ciuo an. a'ldn-Hs. 

•* which was not his, amounts to forgery on llin )nrl of 
the appellant. It may be that the action of IlnMippi-I- 
lantwas not“ dishonest,” taking tlmt \vr)i<l In ilii< h''Iihm 
ascribed to it by the Indian Penal Cotie, Hcflh)iiH 
and 24. There can, however, l)o no doiibL )je /ifh«t| 
“fiaudulently.” His intention was iiniloiibit' I ly lo 
deceive botli, the finiis, who sold hhii t)ii‘.<e I'cvoIvom 
and ammunition, and also the Govorjunejil, v/hh’h )»'»« 
prescribed the formalities to be observeil in 
He must be taken to have known tiiut Mie t'ei lfll/' iin 
was required for tbo identification of tin* )iiifC)iii'(er utiit 
the weapons purchased. This piuposo htMlellh 
defeated by his action in making out i-m'illh' ii >'rt 
His acts come directly within the dptliiiiloji of fo/gMf-v' 
as contained in sections 403 and ifil of iIm* Indian 
Penal Code. The casesof v. 'Aw/mr/fd >. ICitlftf'i'of 
V. Dhumtm Kazee t2). and Qun'n-K v. 

Aft (3), are iu poitit and support the view which v/o 
take in this C.XSO. The conviction mast, therefore, Ir.* 
upheld. 

■\Vith rcganl to the sentence we take into eoinhlnra. 
tion the extreme youth of the ap|u*nant. On ilio oilier 
hand, the ofTonoe is a very serious one uml it has been 
aggravatotl in his case l)y the fact that h»* has deellur-d 
to give any information regsinling the n^volvers pur- 
chased byhim, or the use to which they Imve It -eti p,,}^ 

We think, however, that lie will lie sunicii,„Hy pdn. 

ishid it he he kept in j.iil forone year. Hint is to a-iv 
for four montlis on e.icli charge, ami we UMltjec 
term of impri-onment nt*conHngly. 

E. 11. M. 

(l) (18»5, l IVu C. C. n 4W (2) (l«a») [ l U '..Cif- 
O) (»•“?:) M- 1: J5t.i 5!> 


.••,1 
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ORIGINAL CRIMINAL. 


Before Sanderson C.J. 

lOiG EMPEROR 

March 8. 

SRBENATH AIAHAPATRA.* 


Right of Reph/ — EththUng documents, not part of the record, on behalf of 

the accuse I daring the cross-examination of the prosecution mtnesses 
' ''—Doctrine of surprise-^ Criminal Proceduie Code (Act V of iSW), 
f Si, 230 and 292. 

» 

, SectioQ292 of the Crimioal Procedure CoJe fe BOt to be read indepeod' 

eotly but in coQncctioo with s. 289, and gives a riglit of reply only whoa 
the accused, or any of them, adduces evidence after the case for the pro«e* 
cution lias concluded. 

Tlie pro.ecutiuQ has no right of reply wlieD the counsel for t)ie accused 
has, (luring tiie cross-examination of a prosecution witness and before the 
close of the caso fur the Crown, put certain letters, which do not form part 
' of the record, to Biich witness, and then tendorod and had them admitted 

in evidence. 

The question whether the prosecution has been taken by surprise is 
not the correct tc^t under s. 292 of tho Code 

The three prisoners, SreenatU Slahnpatra, Anil 
ProUash Siiome and Sniiil Prokaah Shomo, were tried 
at the tli’st Criminal Sessions of tho High Court before 
the learned Chief Justice and a jury. The thiid 
prisoner, Sunil, had been employed in the firm of 
JIcLeod k Co., wlio are managing agents for various 
railways, as a typist on a salary of Rs. 30 per month. 
Oil 10th Docember 1915 ho took a forged letter, pur- 
liOrting to bo signed by McLeod k Co., and request- 
ing the delivery to bearer of u cheque book on behalf 

* Original Criminal. 



427 


VOL. XLIJI.] CALCUTTA SERIES- 

of the Burdwan-Catwa Railway, to .T. M. Hartley, the 
Examiner of Government Railway Accounts (E.I. R.). 
A cheque book, No. 2181, containing 50 blank forms 
was thereupon despatched by Hartley, in a cover 
through his peon addressed to McLeod &'Co. Sunil 
accompanied the peon and on arrival at McLeod & 
^Co.’s office took the peon book with its enclosure into 
* a room, came out shortly after and returned the peon 
book with some illegible initials. On the next day 
the first and third prisoners, Srecnath and Anil, went 
together to the Bank of Bengal, and the former pre- 
sented to the Bank clerk a cheque for Rs. 12,500 pur- 
porting to have boon drawn in favour ofoneM.C. 
Bhowmik or bearer against the Burdwan-Cutwa Rail* 
vray. This cheque was taken from the hook No. 2i81, 
issued by Hartley the day previous. Tlie Bank 
authorities communicated with McL'*oil it Co., and 
discovered the cheque to be a forgery. Sreonath and 
Anil wei*e taken into custody and the police ne.xt 
arrested Sunil and, on search, found In his house 
the book. No. 2181, with a form corresponding to tin* 
forged cheque missing. 

The iirisoncrs were charged with criminal con- 
spimey to commit forgery for the purpotse of cheating, 
frinululontly and dishonestly nsmg us genuiiio a forgetl 
document, clieating and certam other offouces. 

During the cross-examiiiution of two of the pro^o- 
cutiou witnesses, Mr. Thornton, counsel for Sunil, 
put to the witnesses for identilie aioii certain letters, 
which wore not on the reconl, pent up by the Magis- 
Ir.ito to the High Court, as having been written 
them or their employers, and tendered iliem in evi- 
dence and had them cxliibiteil for the defence. At 
theclo'.e of the c,isc for the prosecution, the conn'xd 
for tlie prisoners statvHl that they ilid not inteml 
to c;ill witnes«os or adduce evidenct*, ^\he^»•UI^on 


lOlC 

E'lrrBOR 

Sbekjjath 

XUnAPATnA. 
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1910 Mr. Norton, counsel lor tbe. prosecution, claimed to 
liiive the light or reply. . 

Srebnath [Saudehson C. J. The onus is on you, Mr. Norton, 
Mahapatba. to show that you have a right of reply.] 

Mr, Eavilley Norton, (wirh him Mr. McXair 
inscructed by Mr, J. T, Hume, Public Prosecutor), 
for the Crown. Section 292 of .the Code of 1882 was 
altered by the present Code. Sections 289 and 292 aie 
wholly independent of each other, and s. 292 must 
-be read hy itself and as controlling s. 289. Refers 
to Emperor v. Bha&kar Bcdwant Bliopatkar (1) and 
Emperor v. Timol (2) where the question whether the 
jirosecutioii is taken by surprise is laid down as the 
test, Beaman .1. look a ditterent view in Emperor v. 
Abdulali Sliarfali (3). 

Mr. L. Thornton, for Sunil. Section 292 must be 
read with s. 289. The woids “ adrhtcc amf evidence" 
1x1 s. 292 refer to evidence let in by the accused under 
s. 290. Sectioii 292 is not a wholly independent sec- 
tion. Tlie prosecution has the right to sum up after 
the close of its case, and may then deal with the 
documents put in by the accused during the cross- . 
examination of the Crown witnesses. 

Cur. odv. vult.' 

C.-t. In U\\a ease tiie three prittowevs 
(Srccnath MaliaiiatiM, Anil ProkasU ‘Siiome and Sunil 
Prokash Shoiiie) charged with crlminial coiispir- 
iicy to coinmit the oitcnccs of forgery for the puri'<)S 0 
of cheating, fraudnleiitly and ilishonestly using as 
genuine a forged document xmd cheating, and ceiiaiu 
other otleuecs, which It is not noce.ssary to speeify 
in detail. 

(1) (I9ur,) I. L. n, 30 lloni.-tJt (2) (IW) 10 C. W. N’. ccls»ii- 
(3) (1009) n Utfin. !.. U 177. 
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Daring the cross-examination of certain of the 
witnesses for the prosccntioii, the learned counsel 
appearing for one of the j^risoners put to the witnesses 
certai 22 letters as having been written by them or 
their employers. 

, The witnesses identified the letters which were 
tlien tendered as evidence and admitted. 

At the end of the case for the prosecution, the 
learned counsel for all the three prisoners declared 
that they did not mean to call witnesses or adduce 
evidence. 

The learned counsel for the prosecution thereupon 
claimed the right to rojily under section 292 of the 
Code of Criminal Procedure of 1898. alleging tliat one 
of the accused had adduced evidence, by reason of 
the letters wliich tlio learned counsel appearing for 
him had put in during the cross-examination of tho 
witnesses for tho prosecution, ami, therefore, that 
the terms of section 292 gave him a right of reply. 
I held that the learned coiin.sel for the prosecution 
had not, under the circumstances above mentioned, 
the right to reply, aiid at the request of the learned 
counsel engaged in the case, who urged that it w.is 
desirable to have a definite ruling on the point, I 
undertook to put iny reasons for so holding into 
writing. 

In my judgment the question depends upon 
whether section 292 is to lie coiistrueii indepeiulenlly 
of the precedijig sections of the Act, or wliethcr it 
must be read in connection with them and in p.irti- 
cnlar with reference to section 289. 

It section 292 is to Ik* eonstrutnl independently of 
section 289, then tho putting in evidence of tlie letters 
by the learned counsel for one of the nceuse<i during 
the cross-c.xaminalion of tho witnesses for the prose- 
cution would, in my opinion, firing the case witlnn 

82 
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r. 
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MAIIArATBA. 

SA>IDEBS<i.N' 

C.J. 
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the section and give the prosecntioii the right of 
reply: for I do not think that the correct test for 
deciding this matter is whether the prosecution is 
taken by snrprise, as has been suggested in some of 
the decisions. There is nothing to this effect in section 
292, and to hold that this was the test would mean 
the implied addition to the section of some such words 
as “ provided that tlie Jndgo who tries the case thinks 
the prosecution has been taken by surprise by the 
evidence adduced by any of the accused.” 

Such an implication, in ray judgment, is not per- 
missible or necessary. 

In my judgment, however, section 292 must be read 
in connection with section 289 and must be construed 
accordingly. When so read, the intention of the 
Legislature to my mind is clear. The scheme of the 
Act is that at a certain stage of the proceedings, vie., 
“ when'the examination of the witnesses for the prose- 
cution and the examination of any of the accused are 
concluded,” the question is to be put to the accused 
whether ho means to adduce evidence. If the accused 
does not then adduce evidence, provisions as to the 
course to bo adopted arc made by the Act : if ho 
doe.s, then certain other provisions as to the course to 
be adopted are made, one of which i.stho provision con- 
tained in section 292 as to the right of reply. Reading, 
therefore, the two sections together the right to reply 
which is given by section 292 arises only if the 
accused or any of the accused takes advantage of the 
right to :idducc evidence ut the time and in the man- 
ner specUied by the Act, m*?., after the case for the. 
piosccution is concluded, 

Thu object of the Legislaturo, in my opinion, being 
to give each side an opportunity of commenting on 
the evidence of the otlior, this is accomplished by 
giving the prosecution the right to sum up at the 
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conclasioii of the c-apo for the prosecution, when the 1916 
uccused does not adduce evidence in the sense above- EsirrROR 
mentioned, but confines himself to getting in certain . 
facts or documents by the legitimate employment of juhapatsa 
the cross-examination of th*' witnesses for the prose- „ 

* SlKDERSO't 

cution, and in giving a right of reply to the prosecu- c.J. 
tion when the accused does adduce evidence in the 
manner specified by the Act. It is to be noted that 
this should not give rise to any inconvenience, for, in 
the cases where documents are put in by means of 
legitimate cross-examination of the witnesses for the 
prosecution, it must be obvious to those conducting 
the case for the prosecution for what purpose or 
with what object they are put in, and tlic prosccntlon 
will, have an opportunity of commenting upon tbcm 
in the summing up which is expressly provided by 
the Act at the conclusion of the c.isc for tlic prosecu- 
tion. For these reasons, I held that the learned 
counsel for the prosecution in this cjise had not the 
right to reply. 


E. n. M. 
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PRIVY COUNCIL. 


BHUPENDRA KRISHNA GHOSE 

V. 

ASIARENDRA NATH DEY. 

[ON APPEAL F/tOM THE HIGH COURT AT FORT WlLLtAM tN BENGAL.] 

Hindu Lmc — Wilt — Construction of %eill-~Contingmt bequest in futuro 
of lebole estate — Succession Act (A’ of ss. 107, iJI-^JSvent on 

occurrence of tchich distribution teas to take place, specif ed tn tall. 

TIiO will of a Ilmclu resident in Calcutta and subject to tlie DayabhoKO 
School of law, wlio died on 10th Novoiiibcr IG07, itated, ‘‘I appoint iny 
wife Poritoshini Da^i to be the aole executrix of tln’i my will. I hereby 
authorise my said wife to adopt dattaka palra. tn case of death of an 
adopted son my said wife shAll adopt one after another five son* in succes* 
sion. If my said wife dies without adopting a son, or If such adopted son 
predeceases her without leavinj' any mate issue in such case my estote 
after the deatfi of my naid wife alioll pass to the sons of my siatcr Henodlni 
D.isi who may be livintc ot tbo time of my death.” Two sons of his Mster 
were livin'; at tlie dc.vth of tho tcitator. On his deatli hia widow ns 
executrix duly obtaincil probate of the will, and in Au;;iist 1909, in 
pursuance of tlie autliority /;iven her by her dcocnel hiisbaii I, slu .adopted 
n son who, however, died on 10th March 1910, nn inf.xnt tinniarricd ai>d 
liv'iiif; no male issue ; and a few days aftcrw.irds the widow herself died. 
In a suit by tlia aloptivc mother of thj tovtator, now ruprcsnntoi by tbc 
oppcllints, against tbc two eons (tlie pcoscntrospondcnta) of his sister, for a 
declaration that In tlia events that livl happmed the devise to tbcin had 
failed, and that the testator’a estate had devolved on her. 

//eW, on the construction of the will (alTIriiiing tho decisions of the 
Courts in India), that on the death of the testator the widow took an 
interest in the estate winch by virtue of the probate wni not devested 
on li'T adoption of u .>00 t> her liiMhand, and on her ilc.atli tlio executory 
lieijiicst to the sons of tlie testator’s sister took elTcet and tho estate pasncil 
to them. 

• /'rrrmt : VisoouKT IlALiuxr, I.oni) l’>nMooii, Loan WfiEsnuav, 
Stn Jotiv A'<P Mb. Anfeii Ali. 


. P. C." 

. 1915 

Oct. 19, 20; 
Nov. 15. 
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Siclion III of the Hncce-i'tion Act (X of 1865} was not applicable 
because the event on tlie occurrcoce of wliicli the dittribiitinn was to take 
place was distinctly mentioned as, in thc^words of the will, “the death of 
ray wife," and the g ft to the testator's nephews was therefore not nllected 
by that section. 

Appeal 8G ot 1914 from n decree (28th November 
1913), of the Higli Court at C.ilcutta on its Appellate 
Side afiirmitig a decree (lOtli .lime 1912) of the same 
Couit sitting in the e.xorcise of its oixlinary original 
juiisdiction.^ 

The plaintifTs were the appellants to His Majesty 
in Council. 

The pi’incip.il question in this ajipeal is as to the 
validity of a bequest in favour of the respondents 
contained in the will dated 26th June 1898 of one 
Horainba Nath Ghosi who died on 10th November 
1907 leaving us his solo heir according to Hliidn Law 
Ids widow, Paritoshiiil D.isl. 

The facts of the case ainl the will to be construed 
ai*o fully set out in the report of the npjieal hefoiv ihe 
High Court (Sir La^'RI’N’ce Jenkin’s, C. J.,ani) Wood- 
ROri'E .T.) which will In found in I. L. I?. 11 Calc. 612, 
where the judgment of t lie Original Court (Flktciif.r J.) 
Is also set out. 


1915 

CnorEvDRA 

Rrhiixa 

Giiosf 

r. 

Amarendra 
Nath Dn. 


On lliis ajipe.il. 

Sir Jl. Fitila;/, K.C., Cjyjofui, K,C„ Str IT. GarNi, 
and .1. df. /Juniic. for the ajipellaiits, contonded lhal 
then' w.is no previous gift to tlie ivspondenls in the 
will, and therefore Ihe bequest did col take elfect : it 
was a liequest vmUingent on llie happening of a 
“ specilled nneertaiu event.” ami iliat event did not 
happen "hefon' the jvriod when the fund iH'qnc.ilhed 
is p.iyahle oi distriliutalile ' ; refen'nco iwis m.ule to 
sei hon 111 of the I niltaii Sncccs-«M»n \ci which u-as 
m.uK- appluMlilo to Iliiidns liy ihe Iliinln Wills Act 
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1915 (XXI of 1870). In the abi?ence of a gift by implication 
ButJFEVDR*. otherwise to either the widow or the adopted son, 
Krishna the latter took the estate by inheritance, and not by 
V. ■ devise, and that estate could not be subsequently 
Nath^Dey^ devested. Accni’ding to Hindu Law the succession 
vested immediately on the death of the last owner, 
and could not remain in abeyance ; and a gift of a 
contingent exeoutory interest only, not preceded by 
any iirlor gift, was unknown to the Hindu Law, and 
was inoperative and void. The vesting of the estate 
in the widow ns executrix for admitiistrative purposes 
could not, it was submitted, affect its devolution 
according to law, or validate any such contingent 
. executory interest; and in any case the widow’s right 
as executrix ceased when she adopted a son. On the 
construction of the will the bequest to tbe respondents 
was bad under the provisions of section 111, for it was 
intended to take effect, if at all, on the happening of 
one of two specified uncertain events, namely, the 
death of the widow without having made an adoption, 
or the death of the adopted son without leaving male 
issue, aud no time was nieutioned in the will for 
tbe occurrence of these events, and neither of them 
happened before the iieriod w’lien the fund was dis- 
tributable, namely tl»c death of the testator. The 
following cases and autlioritics were cited and dis- 
cussed ; Norejjdra Nalh Sircar v. Knynalhnsiui Vcfsi 
(1), Siicccssiou Act section 107, Amriio Lall Dull 
v. Siimoinoni Dasi (2), l^ifiore Case (3), Soorjeemoney 
Dassce v. Denohnndoo MulUck (4), Bhoohunmoyec 
Dchia V. Bam Kishore AcharJ Clioivdltry (i>). Beet'- 
pertah Sahoo v. Itajender Pcrlah SuJioo (C). Kally^ 

(1) (IfiOC) I. L.'ll. 23 C«1c. 5C3; (4) (18C2) 9 Moo. I. A. 123, l35. 

L. 11.23 I.A. n». (5) (18(15) 10 Moo I. A. 279, 281, 

(2) (IH98) I.L.R.2r,(;*lc.6C2,C90. 311. 

(3) (1872) L. n. I. Sup. Vol. 47 ; (^) (1807) 12 Moo. I. A. 1, 37. 

9 n. L. n. 377. 
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Prosonno Ghose v. Gocool Chunder Mitlcr (1), Bai 
Motivahxi V. Bai Mamuhai (2), Gordh'indas Sooudcr- 
das Y. Bai liamcoover (3), Maync’.s Hindu Law (8th 
Ed.) page 509, paragraph 376, Succession Act, section 
111, Illustrations (5) and (c), Manikyamaia Bose v. 
Nando Kumar Bose (4), Maync’s Hindu Law (8th 
Ed.) page 869, paragi-aph 624, and Trevelyan on Hindu 
Wills, page 118. The language of the will did not, it 
was submitted, amount to a dii-ectiori that the period 
of distribution should bo the death of the widow. 
[LonD WUENBURT Section 111, does not apply if a 
period is specified iii the will within which the contin- 
gent event is to happen, and the will seems to me to 
show that the testator docs fix such a period by the 
words “utter the death of my wife.'’ Lord Haddave 
said their Lordships were favourably impressed with 
what Lord Wrenbury said, and they would like to 
hear what the respondents had to say on the question 
of section 111]. 

De Oruyther, K.C.y and D. Dube, for the respond- 
ents, contended that section lU w.is a law as to t!»o 
construction of wills, and not one placing any restric- 
tions on the testator : reference w.is raa<lc to illustra- 
tions (b) and (c). In the ca.se of Norendrn Xatb 
Sircar v. Karnalbasitii JTasi (5), the provision in 
the will “ my three sons shall Ik; oiitiilcd, etc. ” gave 
rise to the exact case in iUusir.ition <(») of section 
111 As to that case, therefore, the section says what 
is to be the construction of the will, and it c:in only 
bo constriKHl under the Act, In Ifadba Prasad 
Mtdlick V. Hanecniani Dtssi (6), a fixetl |»orio<I Is 

(t) (is:7) I I. i: 2 Calf 2?:.. (5) (is?c)iun 23c*:c s:t . 

(2) <18?:) I l.i: 21 n -m. 703. T20. L. II 23 I I*. 21 23. 

1. 11.24 1 33.101 

lUU. 2*. lU.m 443. 4C7. I_ U 33 1 \ ll» 12- 

) 1 1. US.3C»lo I3k-C.13l3 
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1915 specified. Tii the present ca?e the time fixed is “ after 
liuupENuuA Die death of my wife.” The iioint was considered 
^Giiose* **' Chtmilal Parvaii Shankar x. Bai Samrafh (1). 

V. Section 111 only ai^plies to cases where the testator has 
not in the will oxpi'essly fi.xed a period within wliieli 
the uncertain event is to happen, that is where he has 
left it amhignous ; bnt in the present case the testator 
lias so fixed it, and therefore the section does not apply : 
sec section 107 (as to the date of vesting when a legacy 
is contingent on a specified uncertain event). The 
judgment of Trevelyan J. in Amriio Lall Dull, v. 
Snrnomoni Dasi (2), and that of Russell J. in 
Ganlhandas Soonderdus v. Bat JRamcoover (3*, dis- 
pose of the propositions put lorwaid for the appellant. 
Reference was also made to Bai JUoeivahii v. Bai 
Mamuhai (4) : ” It is too lute to say, etc and Kally 
Prosoniia (those v. Gocool Chunder Miller (5). The 
hofincst was good and valid, and, iu the events that 
had happened tite respondents were entitled to the 
estate. 

Sir li, Finlay, K. C., in reply. Assuming that tliere 
is no devise to the respondents, there is no gift to 
them, for no gift is good without possession. The 
adopted son take.s by succession 'on the supposition 
that the testator has begotten him ; he is in thc place 
of a natural son. Reference was made to Bhoohun 
Moyee Deh^a v. Bam Kishore Acharj Choiudhry (.0) 
[Mn. Amecu Am referred to pagoSOD-of the report of 
that case]. Bai Molivahn v. Bai Mamuhai CihMMl 
Mnyne’s Hindu Law (8th Ed.) page 501). pamgniplis 
370, 377. [/X’ Grttylher, A\ C., referre.l to Kalidas 

(1) 11914) I.L.n.3»<Rom.3!l9.4ll. (5)(J877) I. L. 11.2 Calc. 295. 

(2) (IK9«) I. li. K. *2.7 Calc. CC*. 10 Mf-). I. A. 279, 307. 

(3) ll9i r) I L. n.2r>noiM.449. (7) (1X97) I. L. 1J.21 Horn. 709 ; 

(4) (1«97)M..U 2t I)oin.709,72l: L. 12. 24 I. 97. 

1.. Jl 21 I. 97, 101. 
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■Mullick V. Kanhaya Lai Pundit Cl) to tlie effect ifi'* 
that a gift might be good without possession], Bia-PENnnA 

Krishna 

Tile judgment of tlieir LoitlsUips vf.v* delivered by 

Mu. Ameeu Ali. This is an appeal from a judg- 
meat and decree of the High Court of Calcutta pro- 
nounced in a suit which relates to the will of one 
Heramba Nath Ghose, a Hindu Inhabitant of the town 
of Calcutta, subject to the Dayabh.iga School, who died 
on tile 10th of November 1007. 

The material portion of the will, which bears date 
the 26th June 1808, vs in the following terms 

“ Thi- IN Ihe l.»«t will An<l TeNlament of me llcraiiil'a Xatli Glit)«c of 
No. 45, Pathurlagliata Stro’l, Calcutta, son of Oiritirlra Clitiiiilcr Gtios.;. 
fWcuRNPd zcimiidar. I revoke all prior tCNtaiucntary wrUmpN aii'l appoint iny 
Wife Sriinati PaHto&liini Paul to be lUe eolc eseciitru of tliU my will. I 
liercliy ontlmrlze my ijald wife to a<l'>pt Oatuka piitra In ca*'* of dmtli of 
All adopted NOn m} eni<l wife eliall adopt on* .ificr aii'dlirr fi'c koiin hi 
ruccesNion. If my aaid wife di«*N witliout adoptniK oAnn, onf ancli MloptfNl 
son predeceANCH lior wicliout leaviuf'ouy imle i«»iio, In micIi cn*v mj istati- 
after the death of my aaid wife «li.ill pa<» to l*'o eon* <•£ ui,\ ai-U r Viiniti 
UciiiMliiii iMsi who may Ik; Ii>mi|' at the time "f inj diath " 

On the testators death hi-i wnlow Cantosluni Dasi 
Jipplied for and ohlainctl prob.itc of the will. The 
estate of Horambi acconllngly vested vn lier as liis 
legal lcple^enfaf ivo and remained in her j»ONsi*sNiim 
until lierdeatli tluce veal's l.iter It is alleged that in 
August UlOi) she. in purwiiaiiee of the .intliority given 
to her hy herdecasesl hiishiiid. adoptiHl .\n inf.nu of 
the name of Hem Cliunder l>e\* Tins cluld died on 
tlie 11th of MaU'h I'ilG whieli 'Vas fnllmvetl hy the 
death o( Paritoshini herself shortly aftei. 

The presLMit .suit was ins||tuit><! nui the .3o:h of 
Maix'h IhlG by Kissory Mold I)isi. the adnjiiive 
mother of llenunh.i. .igtiiiisi ihe two suns of IkMiolini 
iVisi. his sister, for a deehmitioii that in the »-vi-.iis 


(‘Ids" in l. n II tah. ISl .L K II l t 21 
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tliat liaci liaj)pened the devise to them liad failed, and 
that the testator’s estate had devolved on her. Kissory 
Moiii died in September following, whereupon one 
Trailokya Nath Ghose, who alleged lilmself to be the 
next reversioner- of the infant Hem Chnnder was- 
snb.stUnted in her place. Trailokya has died since the 
trial; and the present appellants are his son and 
widow who represent him as his exeentor and execu- 
trix respectively. The fact of the adoption by Pari- 
toshini of the infant Hein Gbnnder was denied by the 
respondents, but thecjucstiun lias not been tried. Both 
the Courts in India have dealt with the case on the 
assumption that the adoption wastlnly made as alleged 
by the plaintiff? and, on the construction of the ■will, 
have held that as the adopted son died without leav- 
ing male issue, on the death of the widow, the bequest 
to the sons of Benodini took effect ?ind they accord- 
ingly dismissed the suit. 

The judgment of the High Conrt is challenged on 
two grounds : it is urged that on the adoption 

of the infant, the estate vested in him as full owner 
by virtue of the Hindu Law of inheritance, tli.it ho 
took it ill his capacity of son and not as devi.see under 
the will, and on liis death the property devolved on 
his heirs. Consequently, it is contended, the executory 
devise in favour of (lie respondents failed completely. 
SccomUy, it Is contended that it fails also under the 
provisions of section 111 of the Indian Succession Act 
(X of 18G5) which has been m?ide aiiplicable to Hindus 
by the Hindu Wills Act of 1870. 

Il is to be observed that the will in this case does 
not infringe the rules which lay down the limitations 
on the testamentary powere of a Hindu. The bequest 
is to pci-sons who were In existence at the time of the 
testator’s death, and ho docs not create any estate 
unknown to Hindu law. Before proceeding toc.xamino 
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the will in order to discover tlic intentions of the 
testator, their Lordships desire to make one farther 
observation, viz., that under the Dayabhaga, the 
testator has not only the i)ower of authorizing his 
widow to adopt a son to him, and in case of the death 
of such adopted .son, to make other adoptions in order 
to cusni'O the porforiuatice of those religions rites on 
which depend his salvation in after life, hut he can 
attach to such authority a direction that her estate 
should not be interfered with or devestetl during her 
life, just as he can postpone the succession of his 
natural-born son by interposing a life estate. 

In the present case had the testator given to the 
widow a power to adopt without constituting her his 
executrix, she would liavc taken merely a widow’s in- 
terest which would have become <lcvc.sted on licr ad- 
opting a son, It is dear, however, from the language 
of the will that the testator was anxious that tlici-e 
being no natural-born son, a son should be adopted 
who and whoso male issue should duly perform tl^o^c 
religious rites which arc cotisideml essoiutal in the 
Hindu system for the salvation of the deceased. With 
this object ho empowered her to make five successive 
adoptions and consiituicd her as his executrix to give 
ciTeetto liis wishes. If the first son s<» adopted dird in 
her lifetime without leaving male isstie.she h.id the 
power to adopt a second ; or a ihinl, fourtli, or liftli, in 
case the second, lliinl, or fourth ul'^o dusl without 
leaving male i-'sue. Thus the jiowor to adnju cnnfldeil 
to the widow could not be exliauntc^l vo Itjjjg as s!ie 
was alive until the diivctions of the (e>iatnr had Ihtu 
fully carried out. It i.s obvious that the estate coulil 
pis'! only to the son who survival her. or. In case cd 
Idsileiih in her lifetime, to liis male is«ue. if he left 
any. Otherwise the w!inleoliji*cl with which tiie|*<tWfr 
'Wis given to the widow for making the .•ulup’idJis 
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1915 would be defealed. The e‘?tate was in the widow 
BnupBNDRA during her life ; the gift over is expressly declared to 
Kbisuka take efCect after her decease incase of. the failure of 

GnosE 

t). the adoptions withont securing the object the testator 
Nath^^ey view’ Their Loidships conceive that a mere 

statement of the purpose of the testator which is 
apparent on the face of the will and of the con- 
sequences resulting from the contention advanced on 
behalf of the appellants, is snflicientto showits fallacy. 

The infant who was adojited by the widow died in 
her lifetime unmarrietl and w’itbout leaving any issue, 
and as she died a few’ days later she was nnahio to 
give further effect to the wishes of her deceased 
husband*. On her death, therefore, the gift to the sous 
of Benodiui, the testator’s sister named in the will* 
took effect, and the estate pissed to tliem. But it has 
been strenuously contended that under the provisions 
of section 111 of the Indian Succession Act the bequest 
to them is void. That section runs as follow’S : — 

*• Where A legacy ii |.ivcfi if aspccifinl uiicertam creiit sliall Imppen. 
and ny time i» mentioned in the will for the occurrence of tliat event, the 
legacy catiiiot take effect unless aiicli event happens before the period wlieii 
the fund bequcntiicd is payable nr diitriUituble " 

Section 111 embodies the rale enunciated in 
Edwards v. Edwards (1). The rule of construction 
laid down in tlial csise has been considerably modified 
by I.-itor Engli.sJt decisions. The Indian Act, Jiowcvor, 
has given its sbitutory force. ' Even in Indians regards 
Ilitidus, Its applicjition is conffnod to special tracts 
such as t\ic tcrrltoiics subject to the Llontcnant-Govcr- 
nor of Bengal and the Prcsidcjicy tow’iis of Bombay 
and JIjulr.iM. Their Jjoixlships think that it shouhl bo 
applied only to cases strictly coining within it.s scope 
In the jirescnt case tl»o event on the occiirronco of 
whicli the tlistribution wjih to take iilacc is distinctly 


(t)(1852) 15 Heat. SHI. 
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mentioned as being the death of the widow. Tiiat 
being so, the gift to the ncphew.s is not affected by 
section 111 and must take effect. 

Their Loixlships arc of opinion that the judgments 
of tiic courts in India are correct and that this ajjpeal 
should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Appeal dismissed. 

Solicitor for the appellants ; G. O. Farr. 

Solicitors lor the respondents s Walfcius iS* nnier. 
J. Y. w. 
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tion of — Stmet on Carfiraiiont—Ctfl Ptotftiu t Cnlt (.Srt I’ 'f 
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t«o cfiinp*iii<'« 

lltLi that Ui" pUiut »« onptnaU} »*» in c«>jilra\culi"n tf 

O WIX. r. I of iht avlr of Onl 
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1915 Ram Da$ Sein v. Slejphenson (1), Nubeen Chunder Paul v. Slepbtnton (2) 

and Campbell v. Jackson (3) referred to. 

QenebaL Ifeld, u'ho, tliat the amsadmetit imglit stand, but the plaintiffs were 

S. N. & R. Co. bound to serve iiottcea of the suit in the maiinpr provided in Q. SXIX, r. 2, 
hkL Mohan amendment iiad been made and the suit properly constitated. 

Eule obtained by the India General Steam Navi- 
gation and llailway Companj', Ld., and the Eivers 
Steam Navigation Company, Ld., the defendants. 

Five Iiundred bags of sugar were consigned by 
Messrs. Ralli Bros, to be carried by the India General 
Steam Navigation and Railway Company, Ld., and the 
Rivers Steam Navigation Company, Ld., from Calcutta 
to Nuruingnnge and the consignors tritnsraitted the 
biHs-of-lading to one Lai Mohan Saba and others. The 
bags arrived partly torn and damaged and their weight 
was loss than the bills of lading show'ed. The con- 
signees, thereupon, brought a. suit in the Court of Small 
Causes at D.icca for recovery of damages against the ' 
carrying Oomprnics and made Messrs. Ralli Bros, pro 
/onnd defendants. In thoir plaint they described the 
principal defendants as** the India General Steam Navi- 
gation and Railway Company, Ld., and tiie Rivers 
Steam Navigation Company, Ld., by thoir joint agent 
A. E. Rogers ” Mr. Rogers filed his written statoiucnt 
and pleaded that the suit was not nmintuinablo against 
him. hir. Rogers then retired from the service of the 
Companies and loft the country. At tho trial of tho 
suit, tho plaitit wusameiided by e.'cpiiijgiiig tho natne of 
A. E. Roger.s from it atnti the caso was ])toco'jdfd with 
jigaiust the companie'*. Adoeivo having beoti obtained 
on t!tc2r)th .Maicli IfHI pt p'tHf, the dcfoiidaiit'^ applied 
for and oljtained a Rule in (he High Court to show 
(ranse wiiy tlio jmlgment ami cleciee of the Conit of 
Small C.inses Mhoultl not ho set aside. 

(I) 10 \v. n. liw (») iiMTn i:> \v. it. cm. 

(1) I I.. It liCalc. 41 
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Bahu Manmatha Nath Mookerjee^ for the 
tioners. This suit wiis bfully framed and -was in coji- 
travention of the provisions of O. XXIX, r. 1 of the 
Code of Civil Procedure. The Companies ought to 
have been made the real defendants in the suit instead 
of the joint agent: see Nuheen Ghuuder Paul v. 
Stephetison (1) and Campbell v. Jackson (2). Assum- 
ing that the order for amendment of the plaint was 
properly granted and without admitting this fact* 
the two companies should have been served with 
notice in accordance with the provisions of 0. XXIX, 
r, 2 of the Code of Civil Procedure Piirtherinoro, as 
one of the plaintiffs was dead and no substitution 
was made in the record, this suit in respect of that 
plaintiff lias abated. 

.. Bahu Prokas Chandra Majamdar^lor the opposite 
party. Botli the cases roUetl on by the pciitionci's 
dilforcd in essential points from the present case ami 
must be distingnislicd. In the one the Agent of tlic 
East Indian Railway Company, ami in the other tlie 
manager of a Tea Company, was made tlm defomlant. 
Only in portions of the plaints in those two cases 
reliefs seemed to have been sought against the Com- 
panies. Morcovur, in Campbell v. Jttc/cson (2) tlie 
defendant Company apparently was not rcgisteied as 
a corporation under tlie Indian Companies Aet. In 
the title of the pivseiil suit the eoniiMmes weie mniiLsI 
first ami then followed the wonis “by their joint 
agent, A. M. l{«*gor‘»,” ami llinmglioiit ilie plaint m 
clear and nnamlngnons language i*very refeienei* w.is 
to the oompaim^s ami every relief clainitsl wts atritii^t 
them. The in'*erlion of tin* name «if A K. Roger* w.is 
t*i Imlieate the name of tlie |K*nion on wlmin the 
Muunams \s-.vs to Ik* M'TWsl aiul it \vt*uUl ;\pjvar from 
the nntteii st.itemeiii tlial he c<nnest««»I the vuil mi tlie 
10(1^71, r.w i: I ii. 
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merits. Evidence •was gone into on the merits and 
no party seemed to have been misled by any vagueness 
in the de.scviptioii. As regards the second point, the 
plaintiffs were firms and under O. XXX, r. A of the 
Code of CivU'Procedure no substitution was necessary. 

Bahu Manmatha Nath Mookerjee "was not called 
upon to reply. 

Mookerjee and Roe JJ. This Rule was issued on 
the application of two of the defendants in the suit 
tried by the Court below. The plaintiff’s oppo^^te 
party instituted the suit against the India General 
Steam Navigation and Railway Company and tUo 
Rivers Steam Navigation Company for the recovery of 
damages on accomit of short delivery of goods com* 
mittod to tlieir care for transmission bythem as public 
carriers. The third defendant, wlio was the consignor 
of the goods, was joined as a matter of form and no 
claim was made agjilnst him. The idulntifCs described 
the principal defendants as the India General Navi- 
gation and Railway Comiiaiiy and the Rivers Steam 
Navigation Company by their joint agent, Mr. A. B- 
Rogers. Jfr. Roger.s entered appe.ir.incc and pleaded 
that the suit was not maiiitninable against Jiim. 
AVhon the case came on for trial, it was rJpi'CHontcd to 
the Court on behalf of Mr. Rogers that ho had retired 
fiom the service of the companies mentioned and had 
in fact left the country. The plaintilfs thereupon 
applied to the Court for leave to omit the name of 
Mr. Rogers from the plaint. This application "‘as 
granted ami the .suit was decreed cc parte as if it had 
been instituted jiroperly against tiic two Companies. 
We an* now invited to set aside tlii.s decree on the 
ground that the suit as brought wa.s Trained in contra- 
vention of rule I of Onicr XXIX of tho Code of Civil 
Procedure; and tliat if the aiiplication for nmondnicnt 
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of the plaint wa** properly granted, the two ConipaiiicH 
Blionid have been Korved In acconlanco with nilo 2 of 
Onlor XXIX. In .supiiort of this view, reliance has 
been placed upon the cases of Ram Das Sein v. 
Stephenson (1), Nuheen Chumler Paul v. Stephen- 
soil (2) and CamfibeU v. Jackson (,3). 

There is no room (or controversy tliat the plaint as 
originally fntined was in contr.ivention of lule 1 of 
Oixler XXIX. But on behalf of the opposite party, an 
ingenious argument has Inicn pul forwawi that the suit 
was in essence brought ng-.iinst the two companies and 
that the phuntifTs moiitioneil the name of Mr. Kogcis 
ns the pci-son upon whom the process was to be served. 
Tbero is obviously no foundation for this llicory. The 
suit was substantially against Mr. Rogers, although 
he was sued in his capacity as joint agent of the 
two companies mentioned. The suit, however, should 
have been framed as one against the two Companies 
described by their ptoper names, as is clear from the 
decisions mentioned. Theio is plainly no e.'tcu.so for 
the mistaken course deliberately atlopted by tlic plaint- 
ills. Even a casual o.saminalion of the forms of i)lead* 
ings appcmled to the Code of Civil Procedure makes it 
manifest tliat the suit was not properly framed; this 
form is identical with what was contained in section 26 
of the Code of Civil Proce<liirc of 18.59. In tlio cir- 
cumstances of this case, as no question of liinit.xtion 
arises even if the suit be taken to have been instituted 
against the two Companies on t lie date wiieii the plaint 
was allowed to be amended, we are of ojiinion that the 
amendment may stand. But llic plaliitilTs wore bound 
to servo notices of the suit in the manner pioviiied in 
rule 2 of Onlcr XXIX after the aniciubncnt had been 
made and the suit propcily constitutctl. Tlioie Is. 

(1) (lf!6“) 10 \V. R. 360 (•») (1871) 15 \V. H.-53I. 

(3) (1885) I L R 12 Call. II. 
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inoi'eover, nothing to show that Mr. Rogers was ii 
respect of each of the two Companies, a person ontitlec 
to receive notice under the provisions of that rule 
It is needless, however, to deal with this aspect o' 
the case in detail, because Mr. Rogers, it is conceded 
is no longer connected with either Company. 

The i*esult is that this Rule is made ahsoluto and 
the decree of the Small Cause Court .Tudge set aside 
Tlifi case will be remitted to the Conn below in ordei 
that the plaintiffs may proceed in accoidance with law 
to serve the defendants, and tlicn to have this suit 
tried afresh. \Ye may add that a question has been 
raised before ns as to tho effect of tbe deatli of one ol 
tbc phuntiffs during tbe pendency of tbe suit in tlie 
Court below; tlii^ will he determined by tlio Small 
Cause Court Judge wlien he takes up tho case for fltml 
disposal. The petitioner.^ are entitled to their costs in 
this Court. 


0. M. 
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lltfore QJ^ W'ontrnffe nml Monltryt JJ> 
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Snmmom, itrvia of — S»h>UMfd itrrire — * reasonable ilthgenre” 

— /’raeJice — Appeal from order to set a$i(le e^ parte decree — 

'tiriJ ProeedHfe Code {Act VsftOoS), 0. T.rr. :2, 17: 0. IX, r. IS— 
Coilt. 

For «ul<«titute(] service of finniinont to l*c cfleclive. it i? c?«ciilial tint 
tlie rcijuircmonte of the rul-''* of tlio Co.l<.* aliOMld be htrictly ob«crv rd 

Enou]ed>;e of lli« itutituiioii of tlic '■••it, derived l>y tlie defeiidnnt 
aiiunde N not eufficiei.t it. tlio of |>ro[vcr rorvivc of the stimmoiiii. 

Wlicre tlie eervitij} ufliccr on Hirce i^i'arate occadom went to tlie 
place of bu>iiie«s of tlic defendant’* lirro, under tUe errotieom lielicf that 
it wat liH ordinary place of rv«idi nee, nud a<Kcd for tlie defendant and, 
on not tlndiiig liim, ported a eop\ of tbe writ of summons uii the outer 
doorof the premuci — 

UeUl, tliat tliii wa? not Knfliciciit service Proper ernjiiiriva and real 
and substantial effort sbonid lie made to find out wbeii and wbere the 
defendant is likely to I'e found 

Cobea V Xiirsin^ Dass .4 uddji (t) followed. 

Appeal by the defenthiut K;i>sim Ebniliim Siileji 
from the oitlcr of iJiAisr .7. 

This was an appeal fn»m a>i oixler refusing to set 
aside an cx parte decree. 

On the 18th July 1911, a suit was instituted by 
Johurmull KhemUa ajf.xinst the defendant for the 
speeitic jxcrfoiinance of an a}:rccmeiit fni tlie sale of 
the premises No. OS, Harrison Road, in Calcutta. The 


Appeal from Original Civil Xo 1 7 of 1915 m ^u^t Xo s72 of 19H 
(l)(lt*92)l L R. IDCalc 20I 
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(lefciidiiiit dill not enter appearance and tlic matter 
came mi as an nndefonded cause. In the allldavit of 
service of HuininonH .sworn by Sitarain, a goniasta of 
Uio plaintifT, and Isliak tlio Siicrifl’s peon, it was 
deposed liiatSilaraiii kncwtlicdefendantand tlio lioiiso 
and premiHcs No. I, Amiiitollali Street in Oaiciitta, 
“ vvlierc tlio defendant ordinarily lives and resides,” 
and tliat on the Ist, 8rd and ILh Aii^just 1911 tlio 
rcsjiondcnts went to tlic proiniso.s for the purpose of 
Hervin/» Hio writ of Hiimmnns, and called aloud tlio 
dofendfint’s name, Imt did not find the dufondaut or 
any affcnt oinpowored to acccjit service, or any adult 
male inomhor of Ids family arul theroujiou, on tlio Itli 
Auj?uHt, a copy of tlio writ to^jollior with a Boncrali 
tiunslation thereof was afluxcd to tlio outer door of tlio 
promises. ''On the 9tli December an ex parte decree 
was passed against the defomhint. 

On tlie 17tlt February 1915, the defendant filcti a 
petition pniyhig foran older tliat tlio cxparlc docroo 
should bo set aside and tlie stiit restored on the ground 
tliat the writ of summons liad not boon served on 
him. The defendant alleged tliat he came to know of 
the (U'cico, only on receipt of n letter from the plaint* 
ift’s attorney, dated the 22nd Jammry 1915. The 
ilefeiulant further dopo.scd that lie never resided at 
No. 1, AjnintiAlIa L'ino, and that the piondse.s wore liie 
place of business of tlio firm of Ebrahhn Soloniau 
S.ileji and Co., of Nvldeli llrm ho was a partner. 

The ilcfolulant’s petition was supiiortod by the 
atlidavit of w <lurwan employed on the i>rciuises who 
ilenied that any one called out the defoiidaiit’s nanio at 
the pieiuiKesoii the 1st, .*trd or lth August 1911. 

In his anhlavit.iiiieply.tlie plaintltTalleged (hat on 
the 27lh duly l{)| I his at(«iriiey wiete and sent a h'tler 
to th<' defeiKlanrH attorney iittiinatiiig the instltullnii 
of the suit and cm|iiiiin^ whether the latter would 
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accept service on l)cbalf of llio defendant, and tliat no 
i*eply was received llieixilo. In a fnrlhcr affidavit, 
Isliak deposed that on*eacfi of the thjvo dilj’H that lie 
went to the jnvinisoa he encpiired of tlicdnrJt^iin at the 
gjite (whoso name he did not know) whether the defend- 
ant \\as Inside the house and was informed that the 
defendant was not present ; lie thereupon entered the 
office room and made the same enquiry of a Mahom- 
edan gentleman (whose name he did not know) and 
on receiving a similar reply, he (railed out the name of 
the defendant aloud. On the 3ixl day Ishak affi-Ked 
the wilt of summons in the pi-csencc of the ditrwan. 

On the 3rd Marcli 1915, IMAM J. dismissed the 
application, observing as follows; — 

"TiiU application U for asMc an tzf>artt ilecrea pi«c>1 in 

a amt tliat waa nn<]ef«n<]cil The dcfeixlnnt in liia awurn petition Iiaa 
atateJ tliat ttie service ct eninninns on liiio liail not l•ce^ cITecteJ and In' 
coiisoqnencc of llio defirloncy of s<*rvicc In couM not Ihj present at tlie trial 
of the ault. 'I'iie afUJaviti of.Sitnrom a servant of the plainlilt, inJ tlio 
bailiff are positive in their stalemenU that the anminous had been taken hy 
the liailiff in tiie company of the piniitiflTa servant to pretiiNcs No. 1, 
Amratolla Street, wliere the defendant carries on his business and on the 
defendant net bciiif' found in spite of aenreh made on three con->ecutive days 
service as effected hy nfilxing the snmnions at the outer door of the house. 
It appears that soon after the institution of the eiilt the phlntiiTs attorney 
Bdl'ii IXbi Prosad Kliaitan conimunicaled the fnit of the iii<i|itutioii of th<> 
suit to Mr J. C. Diitt the attorney on liclialf of the defendant in the present 
matter enquiring of him if he woiiH accept service of siitninons on iKilialf of 
the defendant wlio had l>ccn his client in titc inattci out of whicli tlie suit had 
arisen. To tint letter Rabu Pdlii Prosad Kliaitan received no reply, but it 
has Iteen acUtion lodged hy tlie assistant of Mr. J. C. DiiU that the letter nas 
received and copy of It was forwarded to tlie defendant. In the petition 
no ref'-rence to tiio receipt of the letter has been made and no admission 
as to the knovviolgc of the defendant concerning the institution of ttie 
suit lias licen inade. The petition tiirrely refers to the fact of tlie passing 
of the decree and reading it carefully one comes to the conclusion (hat all 
reference to any knowledge coiieeniing ttie instilntion of the suit has I>oen 
adv isedly avoi,]e<]. On IhjliaU of tlie petitioner only one ground for sitling 
aside this tt ^virTe decree liks l>een iirgssl and tliat is that the suininous had 
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lOlf) not been duly served. Tlie quc‘<tton resnlves Itself into one consid'^ration 

only namely nlietlier the siimnn'ns had l*ecii served or not, and for this tlie 
Kassih . - 

EnnAHiM amdavita of Sit.arain and Ishak come to furnish a huHiciont answer. 1 see 

Sat.RJI go reason to dishelleve the statement the?e two persons have made in tfisir 

_ afRdavits : in fact there is every iiilicatton of their truthfulness. The 

JOIIUBMULL ... 

Kiiemk^. application is dismissed with costs.” 

Fioni this onler the (Icfeutl.int appealed. 

Mi\ B. C. Miller (with him Mr. ,S. C. Boy), for tbo 
appellant. 

Mr. H. D. Bose (with him Mr. K. P. [Zhaitan), for 
the respondent. 

Mr. Bose took the preliminary objection that the 
appeal did not He. He contended that the High Court 
in its appellate jurisdiction can entertain an appeal 
from the Original Side only by virtue of section 15 of 
the Letters Patent, -and not under powers conferred by 
* the Civil Pi-ocedure Code. An cider refusing to set 
aside an ex parte decree \v.x« not a judgment within 
section 15 of the Letters Patent.* Order XII, r. 1 applies 
only to appeals to the High Court from ilofussil 
Courts: Hurrish Chimder Ghoivdhru v. Kalisundari 
Dehi (1), Toolsce Money D issee v. Sadevi Dassee (2). 
The Justice of the Peace for Calcutta v. The Oriental 
Gas Co. (3). 

' [Their Lordships not being jirepared to admit 

the preliminary objection, it w’as not pressed further.] 

Mr. B. C, Milter. The learned Judge was in error 
and should have set aside the ex parte decree 
Order IX, rule 13 of the Code on tlie ground that the 
summons was not duly served. The requirements of 
Order V, rule 17 were not satisfied for service to be 
affected by substituted service: Cohen v. Nursing 
Dass Aiiddy (4), Knowledge of the institution of the 

(1) (1882) I L. R. 9 Cilc. 482. (3) (1872) 8 B L R 433. 

(•2) (1899) I. L R 26 Calc. 3G1. (4) (1892) I. L R. 19 C.ilc. 201. 
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suit (iorived by tlio dcfondant aliunde did not dis- 
pense with t\ie necessity of proper service. ' 

Mr. iJo^e. The usual practice was followed in 
altemptiiif; to serve the defendant personally, and on 
failin" to find him suhstituled service was lesorted to. 
The rcriuii-ements of the Code ha%*e been substantially 
fulfilled. Under nile 17 of Ortler V of the now Code, 
substituted .service can be effected equally well at the 
defendaut’.s place of bu'^incss as at hLs lesidence. The 
defendant was well aware of the institution of the 
suit bofoi*e the decree was passed. 
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S.\,>.'DERSos C..I. This appeal is from an older 
made by ilr. Justice Ha.ss.aii Imam on the Sixl of Marcli 
in this year, in which he refused to set aside a decree 
for specific poifouuancc of an agreement between the 
plaintiff and defendant. The decree was made on the 
0th of December 1914, and it was made ea; p'/rfe, the 
defendant not being pie.sent or taking any part in the 
pioccedlngs. Tlien in consequence of a letter which 
was dated the 22nd J.inuary lOlo, and written by the 
plaiutifr.s Solicitor to the defendant, an application 
was made to Mr. Justice Imam to s?ct aside the decree 
on the ground that the writ of summons had not been 
served upon the defendant. The learned Judge refused 
to set aside the decree and this is an appeal from his 
judgment. 

Now, the service was supported in the first instance 
upon an aflidavit in the usual form which is to be 
found at page 15 of the paper book, in which one 
Sitamm who was employetl by the jilaintiff and 
another, Ishak, who w.w in the employ of tbe Slieriff 
of Calcutta, swore that they had been to the defendant’.s 
house where he ortliuarily lived ami resided on the 1st, 
3i\l and 4th day of Angust, that they could not find 
bimdieie; (hat tliey could not see any adult male 
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member of Ills family, tlial they Iiiul called out liia 
name iu I lie usual way luit got no response and tliat 
tbereiipon the writ had been posted upon tlie pi-cniises, 
and it was upon that aflulavit of service that tlie 
learned Jud"e of the Court of first instance proceeded 
to Rive bis decree. 

Now. it turns out that the defendant did not reside 
at the jiromises, wliicli are mentioned in the affidavits 
namely, No. 1, Ainiiitolla Lane, in Calcutta. What 
took ]>lace was that tliese two men, whose names I 
have already mentioned, one in the employ of the 
plalntifT and the otiior in the employ of the Slieriff of 
Calcutta, wont to the place where the defendant carried 
on business witli his partner, and tried to find him 
there oil the daysin (piestion, tliat tlie baill/r went into 
llie business premises and saw somebody seated on a 
cliair on each occasion, who told him tliat the defend- 
ant was not at that time at the place, and that then 
having cried nloml Ins name three times he posted 
the writ of summons upon the promises. The question 
is wlietJier that is s«/Iicicnt service. I may .say at once 
that in one sense I regret that we have to allow this 
appeal bec.iiiso I have not much doubt in my mind, 
speaking for myself, that tlio institution of these pro- 
ceedings did come to the knowledge of the defendant, 
and I do not think that the defendant has an}’ merits 
in this application. But that is not the question. If 
T were to decide lliat what was done in this case was 
Runicient service of tlie writ, it might he taken as a 
jirecedent on other occasions. Inasmuch as I do not 
consider that what w.rs done in this case was sufficient 
service, it would not be right for us to say that it was 
siillicient service, because we are strongly of opinion 
tlmt the defcMidant knew of the issue of the writ. In 
my judgment, where it is a question of substituted 
service, and the defendant has not been served person- 
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ally, it is most os'^ontinl that Iho tx'quiroincnts of the 
rules should ho strictly ohserctMl hi all re.sjiocts. 

Now, the rules which ai*e inalerial to this matter 
have alix*ady heen referred to and I only intoiid to 
refer to them quite shortly. The fiist is Oitler V,r. 12 
which says, “wherever If is pmcticihle, service .shall 
he made on the (hdeudaut In |H‘rson, unless he has an 
agent cmiuiwered to aceepl .service, in which case 
service ou such agent shall he siilllclent.” Now, in tins 
case there is no doubt thal .service upon tbo defend- 
ant was not made personally, nor was it made upon 
ail agent empowei'cd to actaqd service. It is quite 
true that a. letter was wrillen hy the iilaifitiirs 
attorney ton gentleman who was acting in lespect of 
the dispute ahout tliese premises <m behalf of tiie 
defendant, hut that does not empower him to accept 
service, and unless he has authority from liis client to 
accept service and docs accept service, the mere fact 
that plaintiiT’s attorney write.s to the defendants’ 
attorney saj'ing, “ Will yon accept service,” and he 
receive.s no lejily, in my opinion. Is not snnicient. 
Tiierefore, it does not come within r. 12. 

The next rule wliich is really materia I is Older V, 
r. 17. That has already been read by Mr. Bose, but 1 
will read it again in pait for the purjmse of making 

my judgment intelligible. It says “ 

Wliere the serving ollicer, after using all tine ami 
reasonable diligence, cannot find the ilefendaiit, and 
there is no agent empoweml to accept service of the 
summons on his behalf, nor any other person on whom 
service can bo made, the serving olliccr shall aflix a 
cojiy of the summons ou the outer door or some other 
conspienons part of the house in wliich the defendant 
oidinauly resides or carries on business or personally 
works for gain and shall then icturii the oiiginal to 
the Court Now, the question in 
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iiieinbor of his tlmt tliey hud called out liii 

naino in (1m usual way Imt got no response and that 
llujrenpcni tlie writ had been posted niion the pi-cmiscs, 
and it. was nptm tiiut ufiidavit of service that tlie 
leanunl Judge of the Court of fir.st instance proceeded 
to give his decree. 

Now. it turns out that the defendant did not reside 
at th(5 promises, wliich arc mentioned in the alfidavits 
namely, No. 1, AiumtoHu Lane, in Calcutta. Wliat 
took place was that these two men, whose names I 
have already nicniioned, one in the emplo}’ of the 
idaintitr and fl»e other in tlio eini>loy of the Sheriff of 
Calcutta, went to tlie place wliere the defendant carried 
on business witl» Ids partner, and tried to liiid him 
there on the days in (]Uestion, tlmt tlie baillfT wont into 
(be buaines.s premises uiul saw somebody seated ou a 
cluiir on each occasion, who told him that the defend- 
ant was not at that time at the place, and that then 
having cried aloud his name tlirce times he posted 
the writ of summons upon the premises. The question 
is whether that is suflicicnt service. I may say at once 
that ill one sense I regret tliat we have to allow this 
appeal because I Jmve not much doubt in my mind, 
speaking for myself, that the institution of these pi’O- 
ceediiigs did come to tlie knowledge of the defendant, 
and I do not tliink that the defondaut has any merits 
in thi.s application. But that is not the qne.stion. If 
T were to decide tlmt wliat was done in this case was 
suIUcieut service of tlie writ, it migiit be taken ns a 
precedent on otlicr occasions. Inasmuch as I do not 
consider that what was done in tills case was siillicient 
service, it would not be right for us to say that it was 
autficient .service, because wo are strongly of opinion 
tlmt the defendant knew of tlie issue of the writ. In 
my judgment, where it is a question of substituted 
service, and the defendant has not been served person" 
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ally, it is most os<5onli:il that the rt'qHiJ-omc'nts of tlio 
rules slionld bo strictly ohserewl in all rcsjiocts. 

N«)\v, tlio rtjlos which are iiiaiorial to this matter 
have alix'udy hoLMi ix'forreil t<> and I only intojid to 
i-efer to tlumi (luito shortly. The first i.s Onler V, r. 12 
which says, “wherever it is pnictic.d)le, service shall 
he made on the defendant in |tei*s(»n, unless he has an 
agent omi)(»wered to accept service, in which case 
service on such agent shall he stillicient.” Now, in this 
case there is no thudjt that service upon the defend- 
ant was not imule personally, nor was it made upoti 
an agent empowered to accept service. It is quite 
true that a letter was wrlueii by the plnintiirs 
uttoinoy to a gentleman who was acting in tvspect of 
the dispute about these premises <m behalf of the 
defendant, hut that does not empower him to accept 
seivice, and unless he has authority fiom his ehenl to 
accept service and docs accept service, the mere fact 
that plaintur’s attorney writes to the defendants' 
attorney saying, " Will you accept service,” ami ho 
receives no jcpiy, In mj* ojiinlon, is not snflielent, 
Tiierefore, It does not come witliin r. 12. 

The next rnlo which is really mateiial is Oitler V, 

r. 17. That has already been read by Mr. Bose, but 1 
will read it again in part for the pujpose of making 

my judgment intelligible. It says “ 

Whei-o the serving olhcor, after using all due and 
reasonable diligence, cannot OihI the defendant, and 
there is no agent niiipowerc'd to accept scivice of the 
summons on his behalf, nor any other person on whom 
service can 1)0 miide. the? Hcrving oiricer shall nllix a 
copy of the siimmoMH on tin* outer door or some other 
conspicuous jiart of the house in which the defendant 
onlinarily resides or (sirries on businc«:s or personally 
woiks for gain and shall then icturn tlic original to 
the Court Now, the question In 
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tlii.s case is whether the facts as set oat in two or tbreo 
aflldavits which have becu refeircd to by Mr. Bose, 
sliow tliat the sorviiip odieer used all due and reason- 
able dili^jeiice. In my opitiion it would be dangerous 
for this Court to hohl that the facts set out there show 
that all due and reasomiblc diligence was used. One 
mn.st iemeniberth.it the first affidavit represented that 
the serving officer hud gone to the defendant’s dwelling 
house and tried to find him on thi’co sepanite occasions, 
that he could not find him or any adult iiialo member 
of the family’ and that he then jiroeeeded to call out, 
outside the house, the ‘name of the defendant and then 
posted a copy of the writ upon the premises of the 
defendant. This is one Hung. But it turns out that a 
very different matter occurred. The serving officer- 
went to the defendant’s place of business, where he 
carries on business with liis partner. Tliere is no 
mention in the allidavU that the defenduut icsides 
there. In fact the defendant swears that lie does not 
ordinarily reside there and, I am not prepared to hold 
that merely going to a man’s place of business on three 
separate days, — a place of business, wJiere lie carries 
on business with other partners and where he may or 
may not be on these particular days or at the particu- 
lar time of the day — and merely asking for him and 

then when he does not find him. posting a copy of the 
writ on the outer door of the promises is sufficient 
service. I may adopt the very excellent common 
sense rule laid down by one of my predecessors, Chief 
Justice Sir Comer Petheram. It is this : he says. “ It is 
true that you may go to a maii’.s house and not find him, 
hut that is not attempting to find him. You should go 
to his house, make euqiiirios and if necessary follow 
him. You should make enquiries, to find out when lie 
is likely to bo at home and go to tlio liouse at a time 
.when he c.in be found. Before service like tills can he 
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cfTccted it immt Iw shown that proper clToits iiiivc 
been made to find out when and whcjc the defendant 
is likely to be found — not as seems to be done in this 
country to jio to his house in a perfunctory way.” 
I lay stress ujion the woitls j>erfunctory way : 
Colipu V. Xtii'Situ/ Dnas Attddyil). Now those au* the 
wonls used by Chief Justice Si r Comer Pethcium when 
he was doalin|» with a c.ise where service was attempt- 
ed to bo made oti a man at h»s dwoUlnf; house. I 
think that rctmuk will apply A forltori to this case 
where service was eftected ii\ a perfunctory manner 
by froiup to a tnaii’s place of business where ho carries 
on business with a partner and where ho may be or 
may not be on those daya. As has been said.it is a very 
good rule to follow that proper cnqulrie.s and real and 
substantial ofi’oit not in a perfunctory way should bo 
made to find out when and where the defendant is 
likely to be found. 

Under these circumstances I think that ulthough, 
as I have said before, I have no sympathy with the 
dclendant, but liaving icgaixl to the fact that if we 
allowed this service to pass we might be vxpproving 
something whicli would bo taken as a precedent which 
in my opinion should not bo taken us a precedent, 
I think that the appeal should be allowed and we will 
hear Mr. Mitter on the question of costs 

(After discussion.^ We think that the proper order 
in this case is that the appeal will be allowed upon the 
undertaking by Air Mitter that no fuither service of 
the writ will be necessary. The suit will of course be 
icstored. 

The costs of tlio application before Mr. Justice 
Imam to set aside the decree will be costs in the cause 
and each party will bear the costs of this appeal; 
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(i) (1892) I L. U 19 Calc. 201. 
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I9iri aiij’ costs if iilready i)ai<l by tlie aiipellant will be 
10^(1 refandcil. 

Furahui 

Salui Woorroffc .1. 1 aprcc tlijit tiie ni)])eal slioiild I)? 
JoiioRMiiM. docrood. As fliei-e Is no f|«ie'-4tloii In tills case that tlie 
Khfmka. respoiideiiL did not "o to the lioiiso of residence, It can- 
not bo said fcliat all due and reasoniible diligence was 
n«ed to find the defendant. The fact that the plaintiff 
went to the bouse where siiimnons was posted under 
the impression that it was the defendant’s place of 
residence which it was not. Indicates an intent and 
knowledge that the defendant was likely to be found 
at bis place of i*esidencc tliougli in fact no search 
was made tliorc. That the defendant had otherwise 
knowledge of the Instilntlon of the suit is highly 
probable. But that is not sutlicient, if service is not 
formally proved. 

I w’ould like to add that the decision referred to 
by the Cliief Justice, Cohen v. Ntn'Sinf; Dass Andi^y 
(1) was followed b}' Sir Lawrence Jenkins O.J., nnd 
myself in an unreported decision in appeal from Oitler 
No. Vdof 1012, dated the 28tli November 1913. 

Mookerjee J. I am of opinion that 'the order of 
Mr. Justice Imam cannot be .supported. The question 
for determiiiation is, whether the appellant as an 
ajiplicant who seeks to set aside adecree made ex pai'fe 
against him has s.itisfiecl the Court within the meaning 
of r.>13 of Oixlcr IX, of the Code that the summons in 
the suit was not duly served upon him. The answer 
depends upon the true construction of rr. 12 and, 
17 of Order V. Rule 12 recognises the fundamental 
projiosition that whenever piacticable service shall 
be made on tlie defendant in iierson, unless lie has an 
agent empowered to acccjit service, in which case 


(1) (1892)1. L U l9Cak.201. 
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service upon such apont shall he sulliclont. The 
pi'oseiit case does not fall williiii Ihc c.\'ccj){iou, as it 
is not sujjgestcMl that the defendant laid an agent 
empowered to accept service. The notice given to Jlr. 
Dutt, wlio had, acted as his atlonie3' on a previous 
occasion, was also clearlj’ insnllicient, anti reliance has 
not been placed thereon in siippoitof the ouler under 
appeal. The question conscqiientl^’ atise.s whether 
service was made in fulfilment of the lequircmonts 
of r. 17. That rule — I quote onl^* .so much of it as is 
i-clevant for our present purpose— provides that whcie 
the serving ofTicor, after using all due and reasonable 
diligence, cannot find the defendant, ho shall alU.'c 
a copj’ of the summons on the outer doorot some 
other conspicuous part of the house in which tho 
defendant oixlinarily resides, or carries on busijicss. 
or personally’ works for gain. Hero the j)laintifl 
caused the notice to bo aflixod on the house at No 1 
Aniratolla Lane. Tlio plnintill erroneously assumed 
that the defendant ordinaiily residwl there; as a matter 
of fact it was not his tesulcncc ; but in that house 
business was carried on by a linn whereof the defend- 
ant was a partner. In tlicse circumstances, can wo 
say that the plaintiff uscil all tlue and i*easonublc dili- 
gence to lind tiie defendant ; if he did not, the service 
in the mode in Whicli it was effected was not in ful- 
lilmcnt of the lequirements of the Code In my 
opinion, tlie answer must be in the negative. I am not 
prepaied to allirm the proposition lhat if the ])hunlih 
makes no effort whatever to lind the defemlant in tiie 
place where he oixlinarily’ lesulcs and not linding 

him where ho curries on business along with others. 

aflixes the summons upon a conspicuous part of the 

business picmi’^es, the JCquiicmcnl.M of the Coile aie 

satisfK-d : Cohen v. Xiirsinr/ /)ass Attddt/ fib Indeed. 

(I)(ts3i)l LK. IDCak. '01. 
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the plfiintifT hns not i)roceetlc(l on the tlieory thfit it 
was pei'inissiblc under the law to serve summons in 
this manner. He acted on the footing that the defend- 
ant actually resided in the premises to which the sum- 
mons was taken. Ho now discovers that lie was under 
» misappieliension, and js consequently driven to 
maintain a position which is absolutely untenable. 
Tlieic is thus no escape from t!ie conclusion that tlie 
summons was not duly served. It has finally been 
argued that theie ai’c ample indications that the 
defendant was aware of ihe institution of the suit 
against him. But this is plainly of no real assistance 
to tlie respondent, for if the .summons was not duly 
seiwed, us I hold it was not, the defendant is entitled 
under Order IX, r. 13 to have the ex parte decree sot 
aside as against him. Consequently this appeal must 
be allowed and the application to set aside ex parte 
decree granted. 

Appeal alloii'ed. 

Attorney for the appellant: J. C. Dutt. 

Attorney for the i*espondont5 D. P, Khaitan 


J. c. 
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APPELLATE CIVIL. 

Before Flttrhtr titvi ItitharJif>n JJ, 

PAEUESHWAR DUBE 

t/w/yJO. 

GOBTND DUBE.* 

Hinhi f.aio— Parlilioii — .liWa/<A(ira — Joint famiti/ — Kn'tn — Form of 
neeoiinl to hr threclcil a^a^net the larta on a ^mrtilioii. 

In an ordinarj Mijt for partilioii of jiMiil family proprrl), tii llic* 
absence of fraud or other unproper conduct, the only necoiint tlir liirht ii 
liable for U aa to tlio cxi'ting unto of the property dtiioihle, niui the 
enquiry directod by tlie Court i«in«f Iks m the iimuckt ^l>•unlly mlopti'd to 
d'lco^er Mliat in fact the property iiov\ cun<i«t« of. 

Chvehm Lall Smyh \ Poran ChmiHer K-netrnv \ (?'(rr(ic(;J), 

Raja 5r<rf(tffter/a J7am<iW«(irfrrt v. (Saja SeIrnehtrUt I iinhhiulin >«i}/iiHurii* 
yana(8), Faraj/an Liu Uahajt \ Sathnji Durimjt llaluhtrhm 

Is/er V. Muthiisamt /^er(f>) /tuii Shonimny Vhnmlttx /Am .l/iwr-./jiirii 
Datii (0) referred to. 

OMoyCAanrf<r Hoy ChoKilhry ' f»«»oA'*{“) nml /hiimuhir. 

dasifan<<;a| v. Utlamram .l/rturt/nf (W) exidniiHd. 

Appb.^l by tljo Diibo niul 

others. 

This appeal arose otil of a suit brotij/hl by some 
members of a joint MilaUaliant Iliutlii family 
the other meml)ers tlierc«»f for iMiftilloa of ttu' joint 
family proi^erty and for an onlor Unit tlio defendant 

* Appcol from Orijjiiinl llciree. Xo. 4S of ItU.t, llo’ ihor.t’ ef 

Ainnta Lai Pftlit, Sul-oribnatc Jiidsprof MornITnrpur. dAl*-.! J«t« 'M, 

(1)(1PGK)0\\ 11 ■lr3. {:.)(Il»0t>)KUi: 3J M«.| L'Tt 

(:2) O'-SI) I. L It 5 lloiii 580. (I.) (18‘*5U 1. It U Into, f.ht , 

(d)(ls90)r L U •/ 2 Mnd. 470 . 1. ^ 1'2 1. A 103.111 

L It. -20 1 A. in (7) (1870) 13 W It (1.11)75, 

(4t (1003) 1 L. It. 28 ll-in 201. 5 1‘ •• •' 317. 

(8) (1802) 1. L K 17 1*01.1 271. 
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No. 1, who was the karta of the joint family, do submit 
pARnr_<.n\vAR account in re»pcct of the income i-eccived in casli 
Dpbb jind In kind from the joint family properties, as \YelI 
OoBiNP as ill respect of the oiit.sLandin^s, hanl cash, etc^ from 
8th Hawaii 12SS, that ia the date when (he defendant 
No. 1 became hartay to the date of the preliminary 
^leciee in the snit. The main defence to the action 
was tliat a partition had taken place between the 
parties in 1305 and that the phiintilTs and the defend- 
ants were not in joint possession of any property as 
incmhers of a joint Hindu family. The Siibonlinato 
Judge came to the conclusion that no partition had 
in fact taken place between the parses and that they 
were still joint. He acconlingly passed a decree for 
partition and for the rendering of an account by 
the defendant No. 1 to the plainflfls. He held the 
defendant No. 1 was liable to render accounts fromStli 
Sawan 12S3,cori*espoudlng to 14th July 1876, in respect 
of all sums received by him and also in respect of all 
.sorts of business relating to the joint family, and 
directed that a Commissioner be appointed for taking 
the accounts and making (he partition. 

Sir liashbcharu Ghosc (with him Babn Gonr 
Chandra Pal), for the appellants. The defendant 
No. 1 is not boiiml to account for all yearn from 1876 
The plaintiff Gobiiul Dube came of age in 1889 or 
1890, and since then lie hud access to the accounts: 
Chiickun LallSiugh V. Poran Chundcr SiughiX). In 
a joint Hindu family (he karta is not in the position 
of a trustee. You cjiii take into account only the 'e.':- 
isting assets: Mayiie’s Hindu L:iw, .section 294, Treve- 
lyan’s Hindu L.iw, page 261 ; Konerrav v. Gtirrav (2) 
Paja Scl7'iicherla Ramabhadi'a v. Raja S''/rncherIn 
Virabfiadra Siirganarat/aua (.3), A'orgnn bin Babnji 

(1) (IPOS) 5 w. R. -tss (3)(1PP0)I. L, n. 22 470 ; 

(2) (1881) 1. L U. 5 Bom 589. L. H. 26 I. A. 1C7. 
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V. Nathaji Durgnji Manvadi (1), Jihmoani Proshad 
Sbahn v. Jug(f(-riin(h Shahii (2). In this case the 
plaintiiTs ntlomptod (o iimvc that certain specific pro- 
perties were part of the joint family proj^erty and fail- 
ed and they cannot now he allowed to claim a general 
account : Balakrishna Jyrr v. Mitthusami lyar (8). 

D)\ Dwarka NnUi MUlor (with him Jiahu Baiknnla 
Nnth Miller, Bahu Shivauaudan Jloy and Bahii 
Baidyanalh P\^aryan iStn///*), for the respnndent.s. I 
contend that tlio jjosition of a joint family manager is 
that of a trustee. 1 ask for an cmpiiry into the income 
and expenditure from 1876. You c:ni not find out what 
the property is at picRcnt. unless you know what the 
assets wore in 1876. On the authorities the defendant 
is certainly bound to account for the existing assets. 
Besides the cases cited by Sir Kashbehary Ohose, I 
refer your Lordships to the cavcrt of Ohhoy Chuuder 
Boy Chowdhry v. Pearce Molnin Gooho (4) and Damn- 
dardas Maneklal v. Vtlamram Maneklal (6), 

Cur. adv. vulL 

Fletciifr J. This is an appeal by tho defendants 
against the judgment of tlic learned Subonlinate Judge 
of Mozaffarpur, ilated tlic 8lKt of January 1013. 

Tlic plaiiilifts brought the picscnt suit for partition 
The defence was that a ]>:irtition took place between 
tbo parties in tho year I'-iD.'i. 

The learned Jmlge hnind that theie was no such 
partition. The defendants calleil a considunible body 
of evidence to prove the story sot up by them. TJic 
learned Judge, howev'er, rejiiarkcil “Tiie story of divi- 
sion and separ.ition in 13tK'i is tlicicforea myth 

I ontirel 3 ' disbelieve the witnesses e.xamincd Iiy the 

(1) (1003) I L. It. OHKntu tfOI. (4)(t870)l3 \V. It. (F. D) 75 . 

(2) (lono) 13 w N. 30P. 5 11 i. It. 347. 

(3) (10'>ft)I [,. It .T’Ma.I. 271 (5)(pl92) I. I. It 17 Bom 271 

31 
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1915 defendants and iiiul tlmt there was no partition in 
I’AiwEi^wAR 1305.” Tiio defendants have asked us to dissent from 
DouE this findinpr of fact by the learned Judge. In the^ first 
Gocind place, it seems highly improbable tliat the partition, if 
there had been one, could have taken place as long ago 
FletciieuJ. as the year 1305. No reason is given why a partition 
should have taken place at tliat date. There is no 
document from which it could be inferred that a parti- 
tion took place as long ago as the year 130.5. Tlie 
story sot up by the plaintiffs that the plaintiff No. 1 
separated in mess from the defendants in 1309 has 
been accepted by the Judge, and so far as I could 
gather from tiic learned vakil of the defendants appel- 
ants, ho only faintly challenged the fact that the 
separation in mess took place in 1309. But ho asked 
us to use the separation in moss in J309 as piODf, or 
at any rate very strong evidence, of a partition. The 
case of the defendants is not, however, that there was 
a partition in 1309 and they must stand or fall by the 
case they put forward in their oral evidence. The 
defendants have kept back tlie books of account. The 
books would bo of the greatest value, if they had been 
produced. Take for instance the question as to the 
expenses of marrying the daughters of the plaintiff 
No. 1. Tlie case of the defendants was that the plaint- 
ill No. 1 had mised a loan to marry his tbinl daughter. 
The answer of the jilaiutiS No. 1 was that it was trno 
that be borrowed money to marry liis thii’d daughter; 
but that his other two daughters were married at the 
expense of the family hi 1305 and 1309. This, if true, 
sliows that tliere could not have been’ a pai’tition in 
1305. The defendants by the production of the books 
of account could easily have shown whether or not the 
statement of the plaintiff No. 1 was correct. 

Then the defendants produced certain sheahas in 
order to prove that the plaintiffs wore in receipt of 
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their share of tlio rents aiul profits from 1305. Tliere 

can be little doubt that the learned Judge ariived at a PiRsi^wAn 

correct conclusion when he found that these papers 

were fabricated. Gob'i.mj 


Then again it is admitted tl>at after the date of the 
alleged partition tlie plaintiff No. 1 and the defendants Fletcher J. 
have brought suits jointlj’ to recover rent in arrear. 

Further, it is not sliown that any portion of moneys 
that have been realised under atiy of tliesc decrees was 
made over to the plaintiffs. The lcarne<l Juilge also 
points out that tlie family clearly had a money-lend- 
ing business and it is not ullege<l that the amounts 
due by debtons were partitioned. 

Tlio forms of the road-cess returns do not support 
the partition alleged by the defendants. The matters 
relied on by the tlefondaiUs arc first the sopamtion in 
mess. No doubt this is a matter for consideration ; but 
it is not conclusive. Further, the sepanition appears 
to have taken place in 1309. Then the loa.so to Dholi 
Factory and the mortgage to Mackenzie have boon 
relied on. And also the api»licalion for registmtiou 
by the plaintiff No. 1 for registration of Jiis share in 
mouza Sardimal. Tlie lease and inortgjige do no doubt 
suggest that tlie plaintiff No. I liad a separate sliare ; 
but in neither of these documents is it stated that 
there had been a partition between the parties. 

With reference to tlie separate registration of the 
name of the iilaintiff No. I under the provisions of liio 
Land Registration Act, Sir Raslibehary Ghoso, wlio aiH 
l>eared for tlio appellants, very frankly informed us 
that wo ought not to place too much stres.s on tliis 
matter, as ho said it was a matter within liis own 
experience that in many cases of families governed by 
tbe Mitaksbara law, applications were made for regis- 
tration of distinct shares when admittedlj* there laid 
been no partition, The appellants also i-ely on the 
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1015 Opening of a separate account for payment of Goveni- 
PARMB8HIVAR inont roveiiuo by the plaintiftNo. 1 with referenco to 
Duhe certain of tlio mouzas. But this was only clone after 
Gobi>d dofemlanta Nos. 1 and 2 had applied to liave 

Ddbe. Rcj)arato accounts opened in their names. Upon the 
FiktcherJ. whole I Cannot find that on the documentary evidence 
■ the learned Judfje ought to have believed the witnesses 
for the defendants who spoke to the actual partition 
in 1305. Tlie onu.sof proving the partition was clearly 
on the defendants, and I am not prepared to di.ssent 
from the finding of the learned Judge that they have 
failed to prove the partition alleged. The point, 
however, that was cliiofiy in debate before us was as 
to the form of account to be ordered against the karUt. 
The learned Judge lias ordered the defendant No. 1 
to render accounts from the year 1283 correspomling 
with the ye.cr 1876 that is the date wlieu the defoml- 
ant No. I bec.\ine karta. Tlie plaintiff No. 1 attained 
majority in the year 1889 or 1890. The question is, 
therefore, what is the usual form of account to direct 
against tlio harla of a Hindu joint famili’ on a parti- 
tion. The cases are not very numerons on tills matter 
and are not easy to reconcile. The family we are doid- 
ing with is governed by the Mitakshara I/iw. Tim 
earliest authority is a decision of Phear J. in Chuckun 
Singh V. Poran Ghnnder Singh{\). This decision 
was explained by a Full Bench of this Court in 
Obhoy Ghuyiiler Hog Ghoiodliry v. Pearce Mohnn 
(?oo/io(2). But as I I’eacl the decision of the Full 
Bench the decision of Pliear J. was not overruled- 
. In the case of Konerrao v. Gurrav {Z), Molvill J. 
observed; “The ortllnary rule, no doubt, is that tlm 
nioinburs of an undivided Hindu family, whoa making 
a Jiartition, are entitled, not to an account of past 
(1) (18||8)9 W. U.483 <2) (1870) 13 \V. K F. H 7.0. 

(.*)) (1881) I. L. R. 5 Bom. 580 



VOL. XLin.] CALCUTTA SERIES. 


465 


ti-nnsactions, but to u division of tlio family i>3X)i)erty 
actually e.xisting at tlio date of partition.” In the 
case ol Damndardas Afatiefdal v. Utiamra))i Mancfc- 
lal (\), Sai’ijGnt G. .T. cominented on this decision. 
His view was that tho form of tlio account deponded 
on the circumstances of each paiticiilar case. The 
learned Chief Justice seems, moivovcr, to have con- 
sidered that Jlelvill J. had laid down that the meinhers 
of the family woie liound to accept tlie Icarta's state- 
ment as to what the property consisted of. lint 
Melvill J. was dealing with the form of the account 
not with tho ovuieuco tho karta should j^ive to vouch 
or justify the account. In the cJise of /faja Sefrii- 
cherla Rnmahhadva v. Raja Selrncherln Virabhadva 
^urijauarayana (.*2). the Judicial Committee of tlie 
Privy Council appear to have assiimeil that in a 
partition the karta usually would only bo liable to 
account as to the existing state of tho property. In 
tho case of Narayan bin Bahaji v. Sathajt DitrtjoJi 
Marwadi {'2), Ohandavarkar J. leiimiked : “If we 
nllo.ved it, we should be acting contrary to the 
piiiiciple of law that in a partition suit no coparcener 
lias any right to an account of past tran.sactioiis.” 
A aimilar view was adopted in the Madias Higli 
Court in tlie case of Balakrishna Iyer v. Muthnaaini 
lycr{\). Tho result of those authorities I think is 
that in an onliiiar 3 ’ suit for partition la tlio nbsiMico 
of fraud or other improper conduct, (he only account 
the haria is liable for is as to the existing state of the 
property divisible. The parties have no light to look 
back and claim relief against past inequality of enjov- 
inent of tlie members or otlicr matters. 

But of course this does not mean that the jiarlies 

(1) (1892) 1. L R 17 Bom. 271,279 (3) (1903) I. L. It 2'i B-in 201. 

(2) (1899) I. I.. R. 22 Mtd 470; (4) (1908) M.. It. 32 M»d 271. 

I*. R. 2C I. A. 1C7. 
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1915 are bound to accept the statement of the karia ns to 
Pabmesiiwvr what the properties consist of. That would not he 
Dobe aii account at all. The kcirta is the accountahlo party 
GoDk-i) the enquiry dii’ccted bj’ the Court must be coll- 

ie* ducted in the manner usually adopted to discover 
FLKrciiEB J. what in fact the property (not what the karia says it) 
. now consists of. 

The decree of the lower Court must be varied by 
oi-dorin^? an account of the existing state of joint 
property in lieii of that ordeie<I by the learned Judge. 

The plaintiff No. 1 admits that he has received 
certain money.s forming a portion of the joint estate. 
Tljo plaintifC No. 1 must account for these moneys. 

Subject to these remarks the judgment of the 
learned Judge in the Court below must be allirmed 
and the appeal dismissed. Tliore will be no Older 
as to tlic costs of the ai)peal to this Court. 

Richardson J. I am of the same opinion. As to 
the form of accounts, the oidcr wliicli we propose to 
make is supported by the case of Shookmoy Chandra 
Das V. Monoha7'ri Dassi (1). ' 

A, K. R. Decree varied. 

(1) (1885)1. L. R. 11 Ca!c.C84 ; L. R. 12 1. A. 103, 111. 
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Btfort llooltrjte and Beaehero/t JJ. 

ATIMANNESSA BTBI 

V. 

ABDJIIi SOBHAN.* 

y^alf—MutaxtoXh — llaUtrt tonnteitd tetlh ital/ being religiout mattere — 
De»ee/idaNl of ihe /ow«t/er — Preferential elatm to niulatcalhshijf — No 
right of inhtrilanee — Qadt under the Mahomedan law exereUmg 
faneiioui m relation to icalfe—llie equiroleut in the Britieh Indian 
»i/tlem of law — Poixtinn of the Subordinate Judge — Dntnet Judge, 
• juritdieUon of. 

ThoHRh a descendant of the founder of n uakf properly lui'* a prcler- 
entlal cUiin to tlio oflicc of the mutawalU, he «locs not ••ccoinc mutawalli 
by right of inlieritatice but has to be appointed eiicli by the Qndi who may 
supersede him If lie is not so qualified No right of inlientance attacliea to 
a religions endowment. 

Khajeh Saltmullah v. Ahul A’Aair .1/ ifuttafa{\), Sayad Ahdula\ 
Sayad Hain (2), Itoohummud Sadik v.ifoohummud Ah (3) and Shahar 
Banoo v. Aga ifohomed (4) followed. 

SSamo Ckarait s Abdul A'o6«r(6), In re M'ootaluntieita 2?i6» (C), 
in re llalima Khatuu (7), Nimai CAand \ llottetn (8)., 

ifu/iaiTiRird Syed Ahamed (9), Jamal v Jamal (10), Baud Sha /«na{ 
Sha (11), Bala v yarsarwldin (t2). A -G- r. .iMut A'odirflS), A'udratulla 

° Appeal from Appellate decree No 35Cl of 1911, ngaiost the decree 
of T. W*. Ihchardson, District Judge of 24-Pargau«.T, dated Sep. 18, 19J1, 
reversing the decree of Prnmatha Nath Chattvrjec, Suhordiiiate Judge of 
Alipnr, dated Marcli 9. 1911. 

(1) (1909) I. L. R. 37 Calc. 263. (7) (1910) I. L R. 37 Calc. 870. 

(2) (1888) I. L R. 13 Bom. 555. (8) (1909) I L R 37 Calc. 179 . 187. 

(3) (1798) 1 Mac. Scl. Rep. 22. (9) (1861) 1 Bom. II C. R. 16 

(4) (1906) L. R. 34 I. A. 4C ; (10) (1877)1. L. R. 1 Dotn C33 

I L. R 34 Calc 118. (II) (1678)1. L. R. 3 Beta. 72. 

(5) (1898) 3 C. W. N. 158. (12) (1893) I. L. R 18 Bom. 103, 

(0) (1908) I. L. R. 30 Calc. 2l. (13) (1894) I. L. R. 18 Bom. 401. 


1915 
July 21. 



408 


INDIAN LAW RIOPORTS. [VOL. XLIIL 


1915 

Atimanve'^s 

Bini 

Anoui, 

SOCIIAN. 


V. Mnhhti ifnhan (1), MaJiammed v. Ahmed Bhai {'2), Sayld .IHv. 

Jati (3), 2tiihammad AMul J/iy/rf v. Ahmed Saced (4) i-cferruil to. 

. UtstkT the Atnikoincdan lau that QaJi alone coinpcteiit to exercNe 
niitliority in ronpect of irait-/< wlio vm su expreasly nutlionsol in lii« letters 
patent. There waa auinc iHfTcretice of oplniiin upon the rpiestion wlictlicr 
such express nntliority was ncetlrtl where n prrson was explicitly appointed 
the Chief Qadi ; hut oven here the balance of opinion of jurists favours the 
view thnl porrer ahouhl bo expressly conferred on the Ciilsf tiidi to validate 
the AdininiKtration of valfi by him. There is aNo aiitliorit) to show that 
the supivmo niithorify in the State, by «hom the Cadi is appointed, need 
not be a Mahoniodan and nltbou},!. tlieic is some divergence of opiniun, 
there is also antliority to show tb.»t tlie oHice of Q.idl may be held by a 
non-Mushiii for the dcciKion of dispiiton between non-Muslims under 
Mnalim protection. As this is a matter regardin.; religions usages ami 
institutions within the meaning of section 15 of Ilegulation IV of 1793, 
the lights of the parties must be determined with regard to the proaisioas 
of the Mahuinedan law on the subject. It follows, accordingly, that a 
Subordinate Judge, who has not been expressly authorised hy the Govern* 
ineiit to exorcise functions in connection witn the administration of ual/t, 
not competent to act in that l!>ehalf. Whether n District Jticlgo has 
implied authority to oterciae the functions performed hy a Qadi under the 
Mahomeden law it doubtful In respect t.f irafr/s which may he described 
At trust* Created for public purposes of a religious nature within the 
tpeADing of aub-aectson (I) of section 92 of the Civil Procedure Code, 1908, 
the DistneV Judge may l>o assumed to have been Authorised to ditclvAtRe 
the functions of a Qadi The real difliciilty Arises in the case of private 
irah/$. It is desirable that the Local Q^tvcrnincnt sliDuId, to cover sucli 
CAHOB, aiitlionao either Ubtrict Judges or Subordinate Judges or even 
jiKlicial olhcen of a lower.grado, if nocesnary. to excorciso the fiinctious 
of n Qadi. 

Second Appeal by Atimaniiessa Bibi, the iilaintiff. 

ThiH apjieal arises out of a suit for declaration 
that the plainliiT was entitled to bo mutaivalli and 
for recovery of ]iosse3sion of the tvakf property. 
The suit related to two plots of land, one of the 
area of about 12 cottas in area on a portion of 
which a mosque stood and another, a j)Iot of tenanted 


(1) (18G9) 4 H. L. H. 134, IC 9 . 

(2) (1900) I. L. R. 25 Bom. 327. 


(3) (1912) I.L. R. 35 All. 93. 

(4) (1913) 11 All. L. J. G73. 
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land of tlio area of about a biglia and ten cottas. ioi5 
'the plaintiffs case was that her picat-grandfathor, one atou^essa 
A zimuddin decoa.sed, was the foumloi* of the .'«aid 
mosque and that the other plot of land was dedicated abpul 

b}* him for tho .sni»port thereof and that she, ns sodjm.v. 

the direct descendant of tho tvakif was entitled to be 
the mutawaUi and that she had in fact been in chari;e 
of the wakf after tho surrender in her favour of the 
management by tho heirs of the last miitatvalU, one 
Sabuniii Bibi deceased, who, according to her, were 
entrusted bj’ her with the nianagemciU of the endow- 
ment after tho ilcath of the said Sabui-an Bibi but she 
submitted that the defendants and otheis, having 
brought a collusive suit, in the Court of the District 
Judge for tho appointment of the defendant No. 3 as tho 
mxitaxvalliy have dispos-scssed her of a portion of tho 
said tenanted plot and arc iiUertcriiig with her duties 
as mxitaxvalli of the wakf property. She sued for 
recovery of posaesslon of the said portion and confirm- 
ation of possession in re.<?])oct of tho rest on the 
declaration of her title as mutawatli and for injunction 
and mesne profits. Tho defendants Nos 1 and 3 only 
contested the suit. Tho others did not appear. Tho 
defendants Nos. 1 and 3 plc.idcd limitation, insnfli- 
cieiicy of stamp on the plaint, and misjoinder, ques- 
tioned the form of the suit and submitted that section 
i)2 of tho Civil Procedurt) Code Ixirrod tlie suit, tiie 
endowment in suit heiiig a )mblic endowment. They 
further disputed the compotoiicy of tho plaintilT 
to be a mtUawalli and licr right to inesiio profits. 

Tho Second Subordinate Judge decreed the suit. 

The defendant No. 3 then appealed to tlie District 
Judge who, reversing the decision of tho Sul>- 
onlinato Judge, ulloweil the appeal and dismisseil the 
suit with costs ill both the Courts. Hence this second 
apj»t*al. 
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Bahu^ Umakali Moolcerjee, Bahu Tarakishore 
CliowcVmri, Moulvi Mahomed Mustafa Khan and 
Bahn Satish Chandra Mookerjee, for the appellant. 

Mr. Arthur and Moulvi Walied Hossnin, 

for the rosiiondeiit. 

Cur. adv. vuU. 

Mookerjee J. Tlic snbject-matter of the litigation 
which has culminated in the appeal consists of im- 
moveable property dwlicated as wnkf in or about the 
year 183G by u Mahomedan named Azimiiddiii Mistri. 
A mosque was erected b}’ the founder on a ]>ortion of 
the land and income for its maintenance is derived 
from the remainder which is in tlie occupation of 
tenants. Azimuddin constituted himself the fii'st 
mutaxvalli and acted as such so long as he was alive. 
Ho appointed his gi'andson Imamuddin as tlie next 
mutatualli ; the latter executed a iaxvliatnama on the 
13th March 1854 whereby he appointed one Sekandar 
as his successor in the office of mutatvalli with author- 
ity to appoint a successor. On the 1st December 1892, 
Selcandar, in the exercise of the power vested in him, 
appointed his daughter, Saburan Bibi ns mutaivalU) 
she performed the duties of the office for over seven 
years and died in the year 1900, without appointing 
anyone as Two brothers of Saburan, Yakub 

and Yaain by name, however, took possession of the 
ivakf properties and administered them for a term of 
seven years. On the 22nd February 1907, Yakub and 
Yasin executed a deed of relinquishment in favour of 
the plaintiff, Atimaniiessa Bibi, daughter of Imam- 
uddin, the grandson of Azimuddin. In this deed they 
admitted that as the sole surviving descendant of the 
founder she had a preferential claim to the office of 
mxitaxvalli. Immediately after this, there was a 
scramble for the possession of i\xQ ' wakf properties 



VOL. XLIII.] CALCUTTA SERIES. 


471- 


and on the 22nd July 1907, u suit w.is instituted, witii 1915 
the consent of the Advoeatc-Gcner.il, under section atimannpssa 
539 of the Civil Procedure Code of 1882, in the Court 
of the District Jiuigc, by pei'sous who claimed to be add’ul 
inteicsled in the duo administmtion of this reli^jious 
trust. The assistance of the Court was sought, as JIookerjbk J. 
it could only have been souglil, on the allegation 
that the trust liad hcen created for i>iiblic purposes. 

The tlireo sous of Sekandar wore originallj* joined 
as defendants. The i»resenfc platnti/T subsequently 
npplied to be made a defendant, but a.s she alleged 
that the wakf constituted a private trust not affected 
hy section 539, her application was refused on the 
authority ot the decision in Budh Sinffli v. Kirad- 
baran (1). As the original defendant did not deny 
that the trust was a public one within tlie mean* 
ing of section 539, tlic suit as against them was 
tried iu duo coux’so, and one Abdus Sobhan, wljo Ijad 
married the dauglitor ot Kariman a son of Sekandar. 
was appointed miiUtwalli on the 28th May 1908. The 
District Judge, how’over, expressed the opinion that 
he had a very strong suspicion that the suit was 
purely collusive and liad been brought to defeat Ati- 
mannessa. On the ICth March 3910, she commenced 
the suit for declaration of Imi title as mutatuaUiol this 
trust, wliich she alleged, was a private loakf, and aLso 
for an injunction to restrain the defendants (in which 
category she included Abdus Sobhan) from interferiiig 
with her possession of the cndowc<l proj>ortics. The 
Suboi-dinato Judge, licid, that the wakf constituted a 
public trust, contiury to the allegations of the i)laintifl' 
but that, as the sole surviving descendant of the foun- 
der, she had established a claim to the oflico of miit- 
'valli suiKjrior to that of any stranger; in this view, 
he docrewl the suit. On appeal, the District Judge 

(1)(J905)2C.L. J.4S1. 
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♦virii'mnd tljo view ot the tri;it Court as to tlie public 
Atihannkbsa o[ the wakf ^ but dismissed tiie suit ou the 

Bici ground that so long as the decree in the suit under 
Abdul Section 531) remained in force, no relief could be 
awaixled to the pinintilf. TIio plaintiff has now 
MookerjkkJ. ajipealed to thin Court. On an analysis of the elabo- 
rate arguments addressed to the Court on both sides, 
the following two points emerged for consideration, 
namely, firsly did the plaintifl as tlie .solo surviving 
descendant of the founder become mutawalli by oper- 
ation of law wlmn the last mutawalli died without 
appointing a successor ; and, .sccondf;/, can the plaiut- 
iff be appointed mutaivalU in this suit, instituted in 
the Court of the Subordinate Judge, and relief granted 
to her ou the basis of such appointment? 

As regards the first ground, it is plain that the 
plaintiff did not, by operation of law, • become the 
mutawalli by right of inheritauco on the death of tlie 
la.st mutawalli. The Rule on tlje subject is thus stated 
by Neill BailUc In his Treatise on Mahomodan Law 
Vol. I., p. 59.3 : “When the Superintendent has died 
and the npproprhitor is still alive, the appointment 
of another belong< to him and not to the Judge ; and 
if the appropriator be dead Ids executor is preferred 
to the Juflgc. But if he has died without naming an 
executor the appointment of an administrator is with 
the Judge, In the Asl it is stated that the Judge 
cannot appoint a stninger to the office of administra- 
' tor, so long as there are any of the liouse of the 
appropriator fit for the office, and if ho should not find 
a fit per.son among them, and should nominate a 
stranger, but should subsequently find one who is 
qualified, he ought to transfer the appointment to 
him. When the appropriator has made it a condition 
that the Superintendent shall be of his children and 
cbildrejt’M children, and the Judge appoints anotlior, 
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than one of tlicRo without any malviM’.s:itioii, i« the 
person so appointed tho SiiporiiileiuhMit ? Boorha- 
noodccn ha*! Raid “ No.” It is ohviotis (mm (Iiih 
B tateincnt of tho law that though a descendant of tlio 
founder has a preferential claim to tho oflico of 
mutawalli, ho docs Jiot become mitlawalli hy right of 
inheritance, hut has to ho appointed sucli hy the 
“ Qadi ” who may Rupersedo him if ho jh not qualified. 
This view is confirmed by two texts from works of 
recognised authority on Muhomcdaii Law. translated 
in the judgment of this Court in the case of JChriJrh 
SalimuUah v.Ahitl Khair M. Muatafa >\). One of 
these texts is from the /s‘d/ of al-TarahuliiKi (Cairo 
Ed. p. 12) and tho other is from the Falawa Al'imyin 
(Cal. Ed., Vol. 11, p. .a07): see other texts traji«Iato<l 
by Ameer Aliin his Mahomedau Law, Vol I. Jth. Ed., 
pages 'ISl, 7.*)9, 7(i0. 7^>^ and 7(15. Bee also Anglo- 
Mahomedau Law by Sir Itolaml Wilson, para. 32S, 
umVTayahji on Jfahomedaii Ijaw. p JIJ. Indeed it 
may bo taken as a Kctllcd doctrine of Mahomedau 
Ljiw that no right of inherit, ancoattaehes to ji roligioms 
endowment. As Parsons, J. observed, witli ih(‘ con- 
currence of Sargent, CJ., in S'lyad Abdula w Sayatt 
Zaiti (2), it is by appointment that one oflicor Hucccods 
to another appointment either by the original .i])pro- 
priator or by his sneecssor or executor, or by the 
SuporintcndLMit for tho time being, or failing all these, 
I)y tho ruling power. This i« laid ttowii ijisfiiictty 
by Macnagiiten in Ins Mahomedau J*aw, Chapter X.oii 
Endowments, jxanis. .5 and C; Piccedeats of Endow- 
ments. Cases IX and X. Coiiseqaently, the positi<,ti 
cannot bo flustained that the plaintHf became by 
opcr.Uion of law the mutatvulli of his u'uhf as the soli* 
Rurviving descond.itit of tlie founder when the last 
nof/amof/tdied without bavingappointetl hi'' siiec -ssor 
( 1 )( 10 » 0 )I I.. It. :i 7 Cilr 263 < 2 )(|RS-) I. I. R tSIlm. 6 '-'. 
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This conclusion is. in accord with the decision in 
Moohiimmud Sadilc v. Moohummud AU (I) and 
Shahar Bano v. Aya Mahomed (2). The first conten- 
tion of tlie aiipellant must accordingly be overruled. 

As regaixls the second ground, tlie question arises 
whether in the present suit instituted in the Court of 
the Subordinate Judge the plaintiff can be appointed 
muiaivalli of ti»e wakf. As is obvious from tlie texts 
already mentioned wliere, as here, the appropriator 
is dead and has not left an executor, the power of 
apiiointment i*osts with the Qadi. The problem thus 
requires solution, who is the Judicial Officer in the 
British Indian System of Law who corresponds to the 
Qadi under the Muhoniedan Law and can exercise 
his functions in relation to walcfs. The question has 
never been fully investigated; hut it was assumed in 
the cases of Shama Chariin v. Abdul Kabeer (3), 
In the matter of Woozatunness'i Bibee (4), In re 
Halinia Khalun (5), that the Civil Court of superior 
Jurisdiction in the locality where the xoakf properties 
are situated is vested, generally speaking, with the 
IJowors e,'(ei'cised by the Qadi under the Mahomedan 
regime. On the other hand in Nirnai Chand v. Golam 
Sossein (0), it w.is observed that if a District Judge 
or a Judge of this Court in its original jurisdiction 
could exorcise the functions of a Qadi, there was no 
apparent reason why a Subordinate Judge who has 
jurisdiction over the xvakf property should not be 
deemed equally competent to discharge those func- 
tions. As the question is of paramount importance, 

I have investigated the position of a Qadi under the 
Mahomedan Law, a problem which, so far as I am 

(1) (1798) l Mac. Sel. Rep. 22. (5) (1898) 3 C. W. N. 158. 

(2) (191)6) L. R. 34 1. A. 46; (4) (1908) I. L. R. 36 Cole. 21. 

I. L. R. 34 Calc. 118. (6) (1910) 1. L. R. 37 Cftlc. 870. 

(6) (1909)1.1.. R. 37 Onlc. 179 ; 187. 
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aware, lias been treated histoiiadly only ir. r-.i 
valuable lectures on tbe History of Alffslim 
Institutions delivered by Hr. Abdullah al-M'*'?.*, m 
S ubrawardy as Tagoi-e Professor of T/iv/ ir, fu>y 
University of Calcutta. No assistance in thr* 
of this question baa been derived from an exutnU.iiti/.-s 
of the legislative cnacfcmowt.s ajid judicial 
relating to the powers and duties of a 
appointed under the Anglo-Indian Sy.Hlein of f/, 
Amongst these may be mentioned Bombay Kcgohifjori 
XXVI of 1827 repealed by Act XI of 18ni, Act Xff of 
1880; Harington’a Analysis of the Bengal 
Vol. I, 2nd Ed., pages 67. 219, 223; Colebrook's 
ment to Digest of Regulation, pp. 1, 14, 19; Aforp.y',, 
Digest, Introduction 30, 31 31, and fit. Kazi • Mnh/iyf,. 
mad V. Syed Ahamed (I), Jamal v, oamnl dZ) 
DaiuUha v. Ismalsha (3), Baba v. Nassaniddhi (if 
A.~G. V. Abdul Kadir (5). It Is necessary tlicrcforcj to 
examine ibo original texts on the subject, 'jq,,. 
following texts illustiatc tbo position of the “Qafll'’ 
under the Mahomcdaii Law. 

TEXT I. 

^ u-y' j*j y 

s^y* hh ^ ^ 5 ^ 

yd rji yi *^y’ «— <" y 

bU ydj ^,1 iti .>. S 

lA* lb 

}£. ^ 

(1) ( 18 C 1 ) I nom. U. C. Apr- t8 (3) (1878) I. U R. 3 l!om. 72. 

t2)(1877)I I..R IHom. C33. (4)(I«M) I. b. R. l8 !J-«n joi, 

(5) (1804) 1 . L. R. 18 Item. 401. 
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Jf the executor or the 'imtlaivalli is appointed by 
the Judpe {hukini) the safest course is that lie (tlie 
Jmlfje) should write in the judicial records and regis- 
ters that he (the executor) is the executor appointed ^ 
by a Judge possessing the authority of appointing 
the executor and the mntawaUi. For if ho (the 
Judge) limits himself to liis statoment “and he 
is the executor apiiointed by the dudge,” ho (tho 
executor) may sometimes happen to be (appointed) by 
a Judge not possessing the authority of appointing 
the executor and iXxa mutaivalli. For tho “Qadi” 
does HOC possess the power of appointing tlie executor 
and the mntawdli, except when mention of tho 
a<iministration of ivakf properties and orplinns i'l 
expressly made in the Hoyal Letters Patent (Mannlifir) 
of his (Qadl’s) appointment. Thus it becomes like 
the rule rogal-diiig tho deputy Qadi (Naib Qadi), for 
it is indispensable therein to mention that Qadi so 
and so is permitted to Iiavc a deputy to guard against 
this notion, supposition, doubt {JamiaUFim'dayn 
by Siiaykh Muhammad b. fsinail, better known as 
Ibn Qadi Samuwab, Cairo Ed.. Vol. II, p. 15). 

Text ll. 

di« a J AiiiJ 

^15 31 ,ian .J 

o‘ ^ U jSI if-aih 




.. o- 


^iji 


Jy> J jl y 

=.,11 

\S* yjt. 

8jb I'b 


Aki-, 

'■ .is ^ 

f- v^v ..3X^11$ 






iil 





< jyji 



th ^ , 



3, JI 






i-'i 

.... /I 



C* id 




* 


ax VCY 

J'V 



VOL XLIIL] CALCUTTA SERIES. 


4? 7 


Hero tlioro Is n point to which attention should be 1^15 
called (tanblh) and which is indispensable and it is — atimasns«a 
what is meant by the Qadi who possesses the power bim 
of appointing the executor and the niutawalU and has adL’ol 
the supervision of xoakfsl Isay it is the Chief Qadi 
■(Qadi of Qadis) and not every Qadi, because of what mookerjee J 
is stated in the 27th Chapter of the JamVal Fiisulayn 
■■(Text I is quoted here). There is no doubt that the 
Sultan’s saying “ I appointed thee chief Qadi ” is like 
expressly mentioning these things in the Letters 
Patent, as is expressly stated in the Khjtlasah in con- 
nection with the question of the Qadi’s power of 
appointing hia* substitute or successor. According to 
this, in their (jurists’) statement regarding obtaining 
a loan with the sanction of the Qadi, by ‘Qadi ’the 
Chief Qadi is meant, and in every place whore the 
Qadi is mentioned regarding wakf affairs. Tliis is 
contrary to their (jurists’) statement: “When the 
order, or judgment of a Qadi is brought before liim, Is 
referred to him, ho executes it.” for this is genorai.t.c., 
here the word Qadi is used in a general sense. (Bahr 
al-Rd'iq, Cairo Ed., Vol. V. p. 252.) 


Text III. 


^15 

.^t ^ Jt3 (^tJ) 

O,-* U ykj li* 

j* J 

f f' y CAftJt 


( J2~ ) 


J jliuJf 

oJj Vi| , 


35 
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J iLiHll ,^^t5 ij jt^! AtljXwJt 

o' V"* *' V* 'j/-' tfj" 

lX',j LSI ^ Jtlwl 

'^yj J *s>'' ^jjUiLJl 4I jJ ,^’j 

^ . dtU jUIf HI j ^^31 j ^-1 i’ 

l 5^I tr* '*' C-i ^^'" 

L^ Lj'jiU iL* 

li=i*“ ^Ifcl 4iU llaiLl t.ij 

^1*1 Tut J t^'l ^'j 

• j-a- ^ 4,*' 


;(He Tvna questioned) refrarding a registered iw/^/sct 
aside by a Deputy Qadi xvlio relied on the absence of 
its bindingness according to the great Imam, “Has the 
deputy the power of setting it aside for the reasons 
mentioned or is the power of setting it aside peculiar 
to the original Qadi ”? (He answered) .* — It is stated 
in the Bahr aJ-Ita'iq (Text II is quoted here as far as 
'^waltf affairs”). 

Thus it (i.e, Bahral-Ba'iq') is explicit regarding that 
the Deputy Qadi has not the power of setting aside the 
wa^f and that that is peculiar to the original (Qadi) 
in whose letter of appointment the Snitan has men- 
tioned the appointment ol ^nnitaivaUh and executors 
and to whom he has delegated the affairs of wahj. 
And reliance should be placed upon this, although our 

master, Shaykh ^nhammad b. Siraj-al-din-al-Hanfiti 

has examined, criticised, discussed it ; because of the 
difference of opinion* with regard to the 'application 

• Tho author of tbo Radi quoting this passago rea'ls tho 

word translate J “dinercac# of opinion " aa /itAtiIal=confiisIon, diiorder, 

tumult. S?o below Tctta IV and V,^ ' . . . * ' 
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in an unrestricted sense of the like o{ it to tlie Depvi- 1015 
ties in this ngc. 

And there is no special text with regard to this 
question so far as our research goes, and similarly so apodl 
far as the research of our ahovementioned master and 


~ that of Shaj’kh Zayn, author of the Bahr al-lZa’iq goes. MooERwir j. 
And verily he (the author of the Bahr al ltd' iq) deduced 
it juristically and God knows hast (Fatawa Khayriah, 

Vol. I, p. 118, second edition, Government Press, 

BrUilq, Cairo). 

Text IV. 

j Jjjl si/) 

Jlj" 1.-’ 

ifjS. o* 

c»^ J* • 't f> J-f 

s»-» «//* 

,^iAu3 j ^ ^ 





0.1 ^ie Joj U* 


jj, 

■.i'i <1)1 

*“h c/- o/" <n‘’- ^ 

J. 

uJ^j , 


‘•Jl 


3! M 


Uhj 


'1 


Ljj 

lAI^ . 


»LaSJl 


ijl 

tiff 



h^ IJi J 

r-'« 

o‘ 






X«U«j 

ij» 



bjijL' 
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«uil ij'u 
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si J,^S| Jli‘y£S 

J' 

^ aUa,-* 



J(5 

tit * hj 1 

Ljsyi 

jy 


Wi . 

I' JthjI uXLj!) 


o' 



bj 
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t/oh. lX'O 


1 * -W 

o' ) 

jUU 5? u-a’5^ SI , 

,yt il 

c^y j 


0»il 


oi 

'■ r- 

tJl O’xi'* 



4iS„.ii ^Uj/i 


yy’j i'U 



y *jle 

h-iJhi 

Uu iy-OyOS 


AlJt_, 


U!l 
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“ Here there is a point, etc.” Al-Eamli * says— I 
say, in the collection f^l/atwas of cftir master Muham- 
mad b. Siraj al-Din al-Hilnuti there is a question 
■with regard to their (jurists’) statement that the istib- 
dal (exchange) can be effected by the Qadi when there 
is no Btipnlation of the twd/ci/ [to that effect]. Is the 
Chief Qadi meant thereby or is it not peculiar to him, 
and is it a condition that it should bo written in his 
letters patent ? 

The answer: Wo have not scon any one restrict- 
ing it to the condition that it siiould be in his letters 

* Author of Khayriyah. 
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patent as they (jurifits) liavo restricted it with regard 
to the power of giving minor girls in marriage and 
with regard to (the Qadi’s power of appointing) his 
.substitute, successor. Therefore it should be acted 
upon in an unrestricted, goiicral sense. And amongst 
that %vhic\i indicates that {the power of ejecting) istib- 
dal does not peculiarlj’ belong to the Chief Qadi but 
rather it (istihddl) can be ns much effected by his 
deputy as by himself, is the fact that it is not lawful for 
him to appoint his deputy as liis substituto, successor, 
unless the power of doing so is delegated to him by the 
Sultan. And when the power of doing' so is delegated 
to him (Qadi) then the authority of his deputy is 
based on the iiermission of the Sultan, and he (the 
deputy) stands in the stead of the person appointing 
him his deputy, viz., the Chief Qadi, Jis tlioy (jurists) 
have o.xpressly laid it down leganling the question of 
appointing a successor. Thorefoie what is understood 
by their (jurists) statement is that when in tlio letters 
patent of tlie Qadi, the power of giving minor boys 
and girls is stipulated lie (Qadi) has that power and 
then the person appointed by liim. So they (jurists) 
have made the permission of the Sultan to the Qadi ns 
to giving in marriage suflicicnt with rcgnitl lo his 
(Qadi’s) conducting it ns w’cU as (with regard to) the 
per.son appointed by him (Qadi) because ol liis stand- 
ing in his (Qadi’s) stead. And when the conducting of 
marriages is lawful for the deimty with their (jurist’s) 
express declaration that it should be stipulated for the 
Qadi in his letters jiatciit, then how without it ? The 
text of Ibn nl-Haminam regarding the onlor of suc- 
cession of matrimonial guaniians is as follows : Then 
the Saltan, then the QaeU if the (power of) clviiig 
in marriage of minor girls and boys is stipulate<I 
in his patent of office, then the person appointed by 
the Q.uli. Thus he (Ibn a!-Hammam) has inaile llic 
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stipulation, I mean, his statement, “ if 

stipulated in hia patent of office,” refer to the QatU 
only and not to him and to the persona appointed 
by him', because he (Ibn al-Hammam) has not put 
it (the stipulation) after both of them (i.e., after the 
word “Qadi” and ‘‘the pei-aon appointed by him”). 
Yes it is true that in the writings of some of them 
(jurists’) is to bo found that lie (Ibn aJ-Hammam) 
has put the stipulation after the word “Qadi” as 
well as " the person appointed by liim.” Thus the 
text is capable of being made to refer to the Q.idi 
as he is the original (incumbent) or to both of them. 
Finis. But he(al-RamU) has stated in the Khayriycih 
(collection of his Fatwas, see the Text III) towawls 
the commencement of the chapter on tuakf, the te.xfc 
of the Bahr al Ttd'iq mentioned here. Then ho says, 
“ Thus it (t.e.. Bahr ahBd'iq) is explicit regaiding 
that the Deputy Qadi has not tlie power of sotting 
aside the wakf and that that is peculiar to the original 
(Qadi) in whose letter of appointment the Sultan 
has mentioned the appointment of mutatvalUs and 
executors and to whom he has delegated the affairs of 
xvahf. And reliance should be placed upon this, al- 
though our muster Shaykh Muhammad b. Siraj al-Diii 
al-Hiinutl has examined, criticised, discussed it be- 
cause of the confusion * with regard to the applica- 
tion, in an iinrestricted sense, of the like of it to the 
deputies in this ago. And there is no special text with 
regard to tliis question so far as our research goes, and 
similarly so far as the research of our above mention- 
ed master and that of Shaykh Zayii, author of the 
Bahr (tl-Rd’iq goes. And verily ho (the author of the 
Bahr ahUd'iq) deduced it jurlstically and God knows 


• The word translated 'confiiaion* here is {ilhttldl) In the orif;«nali 
white in Text 1 II the word used ia ikhUldf ' diffiTcnco of Ojniiton.’ 
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be.st {Manhfit al-IChdUq\ marginal gloss on the Bixhr 
al-Raiq bj* Ibu ‘AbiclTn the author of Radd al-Mnhtdr, 
Vol. V, Cairo Ed.. Text V. 


Text V- 


s^(.£ Q.* lAU iLiih jsVl 

^,b: ^ Jt3 Ja 3 Uti«a5 ^1 

4j jyJi ,^taji ja \, ijiai-s ^ <*t!)*** 

t^p jjj-. j(' iui/' 

'Ol ^ 

Jlj xl 1 ItS ^t\ sjtjg L*«l 4^tS 

Ji-elb JfhjI uX9«j 


^tS,U aI ^3 


j(^/| .1^* 

?i Asj/ 
er^»* * 

i^liJl l,jSi 

*-►1— ij ^•>\ 

ua 5 b lyi ita/t 

a ^^UJI 
U5j)| 


j 3^ j *^3^^ 4^ y*> i^ish 

ii' t*.a^ ^./ ^ •*»’* .;VxyI 'ujiij >J 4/ 

O'*'*^*^ 3*“** C/* iA»a^ 

i^ti jyii. S' (y* — /f fAtt ‘t’j^ 

Gari^ «l^ bii f-S^j ^b»JJ>l l__«^ 

^Jji JaI j >1 t;i** UJI ^ 4__^U 

J.H u- j (jiLj, o' j j v^y^' 

Jj 05^1 Jl.i^b i'wsaH t^Ua:5.t ^ 

*'l ^1-3^ o- 

yVtiLJi jji ^ ^VjH ^ '.»’ * 

»l ^^UJi iL^} ^ ^5 i>jt Ul 
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iri ■1*^'“ o- >jJ\ .... lafl* 

ATIMAS'Sto^A , .. , 

lllDJ ^ 

V. 

AnttL’i. 

SouHAv. “ llu'li n»o power oT uHjmintincnt Is for tho 

, Q.idl,” 

MoOAEUeK J. * 

“For tlio Qaill” — In the Biihr al-UiViq, he has 
|■c.sl^lcted It to (liu Chief Qaill. relying; on the passa/’e 
from the Jdmi ^al-FusCtlayn ({noted by n.s one leaf 
badr. Tlien be (the author of tho Jiahr al-Rd'iq) 
HlatCH, “ According to this iii tlioir (jurists’) Btatcinent 
i'e^»ardin{» obtuiiiln;; a loan with tlm Kanction of 
the Qadi, by ' QadI/ the Chief Q.idi Is meant and in 
every jdaco wlicre the Qadi is mentioned refrardinp 
xvAhf alfalrs. This Iscontniry to their (jurists’) state- 
ment/* when the order or jud^jmont of a Qadi Is 
brought bcfoi’c him. Is referred to him. lie executes it.” 
For this is gcnenil. It Is stated in tho Khniiriuah. 
“Thus it Bahr al~IiiViq) Is cxjdlclt regarding 
that tlio Dejiuty Qadi Jms not tiio power of setting 
aside tho wakf and that that is peculiar to the origin- 
al (Qadi) la whose letter of appointment the Sultan 
has mentioned the appointment of xyuitaxoallis and 
executors and to whom ho has delegated the nflairs 
of xuakf. And reliance ehould bo iilaced upon this, 
although our master SImykh Muhammad b Sirfij al- 
Din al-Hutiutl has examined, criticised, discussed it 
because of tho confusion {ikhtildl) with regard to the 
application in an imrestrictod sense of tlie like of it to 
the deputies in this age. And there is no special text 
with regard to this question so far as our research goes 
and similarly so far as the research of our above-men- 
tioned master and that of Shiiykh Zayn, aiitiior of the 
Bahr al-Bd'iq goes. And verily he (the author of the 
Bahr af-i?d’f3)dedacedit jaristically. And he (thcau- 
thorof t\xQ Fatawa -ff/mi/rit/a/i.Khayral-Dinal-Kainli) 
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bas quoted, in bis marginal gloss on the Bahral-RcCiq, tois 
the text of his master al-Huuuli in exienso and bas atuianse-^sa 
confirmed it fseo Text IV). And of it (the text) and 
amongst wbnt indicates that (tlio imwer of effecting) Addul 
istibddl of wakf is not iicculiar to the Chief Qadi but So^m. 
rather is lawful to bis deputy as well, is the fact that Mookewee J. 
bis deputy is his locum tenens. Therefore what is 
understood by their (jurists’) statement is, that when 
(the power of) giving minor girlsand boys in marriage 
is stipulated in his letters patent, that (power) belongs 
to the person aiipointcd by him. The text of Ibn al- 
Hammam as to the order of succession of matrimonial 
guardians is “Tlien the Sultan, then the Q.uU if that is 
stipulated m his patent of oflice, tlien the person ap- 
pointed by the Qadi. End of thequotation in substance. 

'(Note.) But he (tlic author of iXxa Anfaal-WascTl) has 
stated that the governance of tlio u\thf is for the Qadi 
even thougli the Suitaii lias not stipulated it in ins 
Investiture and has not ascribed, assigned it to any 
one. And this is contrary to what is reported, quoted 
in tlie Jami 'at-Fiisulyan {Radd ahMuhtCir, Vol. Ill, 
p. 035, Ed. Constantinople). 

Text VI. 

Ul j ^ ioJ ^ 

^ .^1 t* y4j AM kXj 1 AiljJ 

^LJI J-aill i/- 0*!r*^* ^ ^ 

J Jjjlti o'* sPy*'' y o;*' y 

*I jSU. ^ ^ '-r'^ 

r-^'' j’ ***/!) -.O" 
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^ ,s:< IJI >1 Jyjl J ^,'1 ^’ill Ji 

(•(•■I > J >-jio ” 

AIII'I'I. Oji ^1 IjjSji »J, .J,> <jlj ^l»l| ^'li ^ jLai 

S<imiAs 

„ — , 0=^* rV '•*** *>* lij=" 

MiviKriurK .1. ^ ■*) j v 

•^-1* AiV 

“If till! Q;«ll associales with tlio ynulnwatli a reli- 
al)l(i iH'i-stni.” It is stated in tliu /?rt//r [Text 

II is ruHitod lien*]. Al-Tahtfiwis* Cominenlar\’ on the 

Dim' al’Miikht(lt\YiA.\l, i>. .’iO" (flovt. IVess, Biihu], 
Cairo). 

Ti:.vT VII. 

4«»A> ,*» ^ f J*** 


AtjjtjtU ^t»! ^ 

J-AJ Ik* 

o^t a } 5 

»_Ji5^v| ^1 iLaA^i 

5(.#(i'l ,^taj ifj 

^151 J s^waiU Sif jujij J^ 


j^Ull ta-Ib- 

Ji Vl y* 

* iLaiJj ^[i 


jl^dl J ViSl J Jyij Jyll ^'*>1 Ijl 'lii ^.o 

stij S' ^1* ^^i i' 


Jt' iit-aall ^ttJ*Jl jJ Jt5 y j,(j/ yi ; 

.^-ai U yltj dl* cW J /AAiJ 

s^'‘' j>' e'i. >' J* ,ti'i >0 ...-fy 

p.UJ[ J^iJ\ os[r“^* C*V \y L' Ji V SUi5.I 

c' iv^ o» jyj' ji cr!/-!) 



VOI,. XLTII.] CAI.COTTA SBRIES. 

^ lye y-e, 't 

vV J'J 'V’ o'* )■““' j' "* Vj^’j v-'j'' 

^jlt if ^_^J] JU ^ 

/o IJI «i ^^yjr, ^,11 oSia. I ^^(iii 

^•Laj 4i)e »l>> in ^ j t , ^i 

UUj ^1 jjl ajS aj 1 i)U ^''5.'' w^Li 

^lul_l| J,; ^1 si ^,yi 'As ^c Ij^' iti SI; ^j.JU 

.»1j 41I! «ai6 t>i>waixJk ,^ls olxln;^ 

^ s^tJs^ iji ii 

j^(3 Si jljJ] ijIawUi ^ ^ 

— fl>*-? i^bj il j^sol ^ fjjij Jf • sUa«' 

^ili'l .,,, ^e' *}U f^\j di’ ^>j 'J j 

• ^*4^ d*^ 

Ho wuq questioned : Is tlic Q.uU’a ni>poiiitmeiit of 
unother person as jnj'ifnt'a/fi vululoven if ho is not the 
Chief Qudi, or does it depend upon Ins being that, and 
what is meant by the Chief Qadi, 

Ho answered : When tlie 7n«/rtH’n//i dismisses Imn- 
self, lesigns his olTicc bcfoio, in the piesencc of tlic 
Chief Qadi, and he (the Chief Qadi) appoints another as 
mntaivalH ii in \a.Vu\. Similatly when tlio (nows of) 
dismissal, lesignation, icaches the Q.uli, lie becomes 
dismissed, othenvise not. By the Chief Qadi is meant 
the person who is expressly aiithori'?cd by ids letters 
patent to liave tlie administration of xvahf properties 
and oridians, or to whom the Sultan says. “ I liave 
made thco Chief It is stated in tlie Bahi' 

ol-lfiYiq ^Text II is quotetl hoie} (Fo/«ic<i ^fahdiijah 
V"). II. p. ,17.-1, Giiro HI.). 
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TK.'CT VI It. 

^1 J. |J| 

Annci. *' Jf‘‘ uk ''»J / ./■' 'J' >' 

Bodhav. ., ..t ... • ... . ... .. 

— — »L*»n «_9. •ai; r..^SM ,^‘t ^^y JLawI 

Mikjkeiijiie J. 

^ i-s'lil' Ajxi jfJ Iji ^ JjIaJ 

* /KU pA^ 4*^ 

When tlio Siilt.'in say.s Jo n man, “ I in.'idc thee a 
Q.idi,” he Inis not tin* power apjiointin/; » Kuh^iti* 
tute, Biiecessor cxc,‘pt when ho (8iill:iii) j)Orinits liiiii 
to do that c.\i>reHHly or by implication hy sayln^j “I 
miulo thec Chief Qadi ” becanso it is tlio Cliief Qaili 
who acts as he pleases rcs])eetitn> Qadls as re^jaitls In- 
vostUure or dismissal. Thus it is laid down in the 
Dhah}iiv((h {Fdtdwa *Alamg{ri, Vol. IIJ, p. .SSS,Ciil. 
Lid.). 

TnxT IX. 

o* 4jl| Ijl Jll tiftJ 

wXvi*^ ifjj 

J Jl kJXu -i/I 

^ Jj.A.1 j ^ j}^i U^iL) 

... Jjfi J loxUj liUa* Jl-ail ^y-*G 

And tbo Qadi cannot appoint as successor, substi- 
tute, a deputy except when (the authority to do so) is 
delefjated to him expressly like, “ Appoint whomso- 
ever thou likest, or implicitly, like, “I made theo 
Chief Qudi”. And here the implication is stronger, 
for in the explicit stated above, he possesses the 
power of appointing a successor, not that of dismissal. 
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And in tlio implicit he posscssjos botli, like liis (Sul- 1915 
tan's) i^aying, “Appoint xvhomfiocver tliou ii'kest, atimInnessa 
B upersedo (Substitute) vrhomsoovor thou likcst,” for it 
is the Chict Qadi who acta as he plcusos respecting Abdol 

them (Qadi) ns reganla investiture or dismissal 
(Durr-al ATuJditar, p. 529, Ed. Cal.). Mookerjee j. 


Text X. 

^1/ ^ ‘llj h 

.JuUillj ^Ml ^ lii 

* ^xXt f*VA 

The appointment of Qadi ia not valid unless the 
person appointed combines in himself the condition of 
evidence (Qualiflcatlona of a ■witness) according to the 
Hidayah, viz,, Islam, Taklif, freedom, etc. {Fntawa 
Alamffirii Vol. Ill, p. .37S, Cal. Ed.) ci. Hamilton’s 
Hednyah (Grady Ed.) Bk. XX, p. 331. 

Text XI. 

1*' ) hjid*.! ^ j 
• jiJjJs fvl 

It is stated in Mitliaqa “And Islam ia not a comU- 
tion in him, i.c., in the Sidmii avIio invests (n |i<*rhjin 
with the office of Qadi)- TJnis it is laid ilown In llu' 
TatarJehaniyah" (Faiawa Alaniyo'i^ Vol. HI. p. 37l». 
Cal. Ed.) 

. Text XII. 

y J /'Jl Jo[*tl ^thUI /-ai’l ^ll. ^ 

.. f,*V At-ii'' o* '*^1 J' '•'’ *' •;**•* */•» 
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• It Ih valid to nccopt the invcstituro of otlico of Q^idi 

Atimav “ j'*”l Siiltnn niul from ii tyrant ovoii tlion/'li an 

inddcl (it iH .stated l»y Mi.skTii and oflior.s) o.xccjit wlicn 
Ai'iiri. lie prevents him from doln^' jiistiee, wliat is rij'ht; 

tlien it is unlawful {Durr al-Mukhtdr, p.;»2I, Kd-C.il.). 
McK)KerjEE J. And ipialilied for it (rtlliec of Qndi) is one who is 
qualified for heinjr ii witness. Tliis is eontrary to the 
statement of al-Zay!a‘I in the (Chapter on) Arbitration 
to the olfect that the investiture of an infided witli the 
olllee (d Qadi in order to decide* between non-Moslems 
under Moslem pr«>tectii)n (M/d «/'/)/o'//imo/<) is valid’ 
{Dui't' al^Mukhtilr, p. Kd, Cal.). 

Tcxt XIII. 

bf Jc JLi> aUI 

ibiS.'! sad*' jj»t o* y 

• ilXU c.n 

It is clear from an e.Kamination of tlioso tc.xts that, 
under the !Mahomo<lan Law, that Qadi alone was 
competent to e.Ncrcise autliority in respect of too/fA 
who was so e.xpre.ssly authorised in hi.s totters patent. 
There was .some dilTerciico of ojiiiiion ui)on the ques- 
tion, whether such cxpre.ss authority was needed 
when a person wa.s explicitly appointed the Chief 
Qadi ; but even hero the balance of opinion of jurists 
favours tlic view that ijowcr should be cxprc.ssly 
conferred on the Chief Qadi to validate the adminis- 
tration of tuakfs by liim. Tlioro is also authority to 
show that the supreme authority in the State, by 

whom the Qadi is appointed, need not be a Mahomc- 

dan, and althoti"h there is some divergence of opinion 
there is also authority to show that the office of Qadi 
may be hold by a non-Moslem for the decision of 
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disputes between non-Moslcmq under Moslem i)rolec- 
tion. As this is a matter regarding religious usages 
and institutions within the meaning of section 15 of 
Regulation IV of 1793 the rights of the parties must 
be determined with regard to the provisions of the 
Mahomedan Law on the Rubject (Per Peacock, C.J. in 
KudratiiUa w Mahini Mohan {V). It follows accord- 
ingly that a Subordinate .Iiidgc, who has not been ex- 
pressly authorised by the Government to exercise func- 
tions in connection with the administration of wakfs, 
is not competent to act in that behalf. Whether a 
District Judge has implied authority to exercise the 
functions performed by u Qadi under the Mahomedan 
Law is doubtful. In respect of wakfs which may bo 
described as trusts created for public purposes of a 
religious nature within the meaning of snb-.scction 
1 of section 92 of the Civil Procedure Code, 1908 the 
District Judge may bo ussumed to have been author- 
ised to discharge the functions of a Q.-idi. The real 
difliculty arises in the case of private wo/c/s; it is 
desirable that to cover such casen the Local Gov- 
ernment should authorise oillicr District Judges or 
Subordinate .fudges or even Judicial oflicers of a lower 
grade, if it bo thought desirable, to e.xcicivo the func- 
tion of a Qadi. Wlien authority has been .so conferi*etl, 
a question may arise whether tlio assistjuico of the 
Court is to be invoked by a suit or by an application : 
soo Mahamad v. Ahvied Bhai) (2), The case before 
us, however, is reasonably free from difliculty. The 
Courts below have concurrently found that t lie wakf 
was public and has thus negatived the fundamental 
allegation of the plaintiff. The district judge had 
jurisdiction under .soctioii 539 of the Civil Procedure' 
Code of 1SS2 to appoint the defendant mntawaUi. 
The Suhonlinato Judge has no authority to ree;ill 
(1) 4 u. L. U. 131. O (1100)1. L. n. 21 n't:!. 327. 
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idir* tlint order nml to nppoint tlio ])Ia{ntifr ns muta- 
Ait txssr.*^i J Snii/id AH w Ali Jan) (1). It might have 

Him been othurwiso if tlio suit hntl been instituted by a 
Annt'L person already appointed inii/awalli, for e.xaniplo by a 
SonnA'* testamentary instrument: Mafianimad Ahdnl Majid 
MooKcii7eK J. '*• A/iinad .S’amf (2j. Tlie remedy of the plaintiff 
obviously Is to proceed under section 112 of the Code 
of 1008 and to gel herself appointed mul'tn'alli on the 
gmund tliat she had the preferential right to the oflicc 
ns the solo surviving descendant of the founder at the 
time of ttio death of the last mu/uu'u/ft. In fact, she 
would have been so appointed in tho suit mentioned 
if she hud not nssortctl at tlio time that the wakf was 
private. It would be open to lier now, however, to 
accept tlio decision in this suit that tho tvahfi^ public 
and to proceed oti that basts under section 92. 

Tlio Inforonco follow.s tlmt in tho present suit as 
framed tho plaintifi cannot bo np])ointed mutawalH 
and the suit lias conacrjuontly liccn rightly dismissed. 
The appeal i« acconlliigl^* dismissed with costs. 

BeacuCROFT .T. I agree that this appeal must he 
" dismissed for tho ro.asoiia given by my learned brother. 

I express no opinion a< to tho position of tlio District 
Judge with referoiico to private wahfs, 

S. K. B. 

Appeal dismissed. 

(1) fiai2) I. L. R 35 AII.98. (2) (1913) 11 All. L. J. C73. ' 
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PRIVY COUNCII.. 


JAMAL ^ 

. V. 

MOOLLA ;3AWOOD SONS &. CO 

[OH APPEAL FAOM THE CHIEF COURT OF LOWER BURMA.] 

, Damaye^ — Meaturf of ilamagei — lireaeh of eonlracl fur tale of tharei — 
Breach bt/ fcuyer— -Sn?« by vendor at tariout dalet after breach at 
higher l/ion thote preeailing at •date of breach — Sale not in 

of damaget—tUiyer not entitled to benefit of higher rate* of 
tale— Contract (/!c< IX of 18 T3) tt. 7S and 107. 

Under contracts made at various Oatc^ between April end Angiitt IDI I, 
the appellant agreed to sell to (he re^ponJeoti ccrtaxi ebnre^ to be delivered 
on 30th December I'Jll. On that date titc shares imi faien lorgcl> in 
.. value, and oo the appellant tendering the shares tlie re«|x;)iiilutits dechned 
to take tliem. Xegotintions up to 2Clh February betivecn the parties not 
resulting in a settlement, the appellant, after demanding a sum representing 
the dllTerciicc between the agreed price of the shaics and their value at 4-3 
per share, the inarkeC price at the date of the brcaUi of the euntract, sold 
tlie shares at various dates from 28th February to October, in every case 
except one at a higher price than 4-3. In a suit brought on 22nd Marcii 
1912 the appellant for the amount deminded, tin. L-'Inef Court allowed 
the respondent* the benefit of the incrcascl prices rocci.e.! \<} sale of the 
sharca by giving them, in mitigation of damages, credit for tlie prices 
realised over and above the market price on 30th IKrceniber, the date of the 
breach : — 

lleld by the Judicial Committee (rescrsiog that decision), that on Che 
breach by the respondenta tlirir contractual right to the shares fril to ttie 
ground : and the ap|>ellaMt thereafter aoM shares twlonging to himself in 
order to ascertain the l,>ss arising by reason of the resp.sidents not criu. 
pleting at the contract price. If after the iTeach tl*e seller holla on to th* 
share*, the speculation as to (he way tlia market witlsnl.se'ivientlygo |« tl>e 
s)Ks;utati<in of the seller, not of the buvrr the seller cannot rrcs>ver from 

* /’reaesl Vi*ODCvT lllLPAKt, I/>»o tV»rS8r*T, hl» Jv’US Km* A«P 
Mr« Anttk AU. 


r c." 

lOlfl 

Oct 22 \ 
Xoc. - 


• 11)1 
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till- I'lijvr til- Iai-* liclitw tin* mirkct |>fjc‘ nt tin* of tlic l•rt•al■h, if tli- 
iii'irl' l fill’, nof 14 h«> liaf'l** l» lh<* If tlto iinrk* I ri'-'*. 

A w)i*> Bu-H {<>T 14 l«inti'l to tak- nil fi-i-oniM'.’ to 

tlic lo** cot»«C'ju«*tit i»ii lli« nii'l laniiot ciniiii «ti\ "iim 

to !it4 iiwim-ijlvct. Itut the !o«i t« he a«( • rtain-'J is th- lo''* at the 'late 
of the lifi'.nh. 

Sti^nifoTth V. Lyatl (1) follouetl. 

Tilt' fad that hy ti'.i'ou «f th- Im* of the conlnct mIiKIi the ilcfi-iicliiit 
liii faik-tl to |K‘rfonu, tli- plaltiCilT obtaini th- l-’iielit of niiothcr coiiirai.t 
which 11 of A.nliK* t*» him, «)>-4 iio| ebtith* theih'fi'nJant to tic lemfit of tic 
hitter ci'iilr.ict. 

K(i/e» >. lI’Ay/e (2), ^trn/llurti w (rrenl U’etltrn A’lii/'Ciiy Co* (3) ®'i'l 
Jefii'n V. I'ait an-l Wert iH'iitt t)ott. (4) fullonei! 

Tile tiinrhct rnte at (he {•rvaeh is (lie <fecii>ii c eleinetil. 

/h«/o«viacAi v. Jlit’iurn (.'») nml v. .fyi'ia (C) foUowi'J. 

This I'riticiple applies l«a hreath hy cither seller or huytr. 

Keither section 73 nor 107 of the Contract Act (IX of IPiJ) couU I* 
rcferrc'l to o« in favour of the fcs|>ondent4 : tl« foninr was only ‘)e- 
claratory of the right to dimages, oinl the latter was iiiapplicahle to the 
present case. 

Apphal 70 of 1011 from a jml^tnciit ttntl (1001*00 
(21th July 11)13) of the Chief Court of Lower Burnm oti 
Us Appellate Side, which nllirmed a jiulgmoni tiiul 
tlocreo (ISth December 11)12, ami Xth January 1913) of 
the same Court on its Original Side. 

The plaiiiliir was the apijcllant to llis Majesty iu 
Council. 

The following was the judgment of the Chief Court 
(H. S. HaktnolI/, oiriciating Chief Judge, and C* 
Young, Judge) appealed from, in which the facts aro 
sufficiently stated : — 

UaktsOll, ofTvdating Chief Judge, (Yoaxo J. concurriog) “ I" 

Sint appellant sued to recover from the rcapoiiiJciits 1,09,218-1- com- 
pensation fur breach of contract, Iln caie \va4 that by six cantracts 
between April and August 1911, he contracted to sell 'ii3, 500 shares in the 
Dritish Burma Petroleum Company nt certain rates per share which sere 
(1) (1830) 7 Bing. 160. (4) (1875) L. B. 10 C. P. 309 

(2j(1838) 4Bing.N.C.272. (5) (1880) L R. 18 Q. B. D. 07. 

(3) (1874) L.B, 10 Bsch. 1. (0) [19l4] A. C. 10 
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set out and for delivery cn or before the 30th andSlst'Decctnlier 1911. The 1916 
market price on the SOlli December was 4*3 — a price that was very much 
less than the prices contracted for. TIte shares /were tendered to respond- ^ 

ents but not taken delivery of or paid for. Appellant therefore sued to Moolla 

recover Rs 1,09,218.12 the difference calculated outhe amount dua taklncr 
the contract prices and the market value of the shares on the 30tli Decem- 
ber calculated at 4.3 a share. The appellant sold 100 of the shares on the 
28th rebriiary 1912 at 4.3 and the rest of the 23,500 on dates between 
April and October 1919 at prices luqher than 4-3 hut lower than tho 
contract prices arratiged between him and respondents ‘except in one 
instance. In this way appellant realized for the shares Us '1,04,261-10-9. 

.\t contract prices app.dlint slioul 1 have receii’cd R<. 1,84,125-10. Tlic 
4i(Tervnce is Rs 79,862*15-3 and this is the sum for which a decree has 
lieon given him by the learned Judge on llio Original Side. .VppelUnt lays 
this appeal claiming a further sum of Rs. 29,355-14.9 tho difleronco 
lietweon the amount claimed and the sum a\vnrde<l 

“On the 30th December 1911, when appellant tendered the shares 
to respondents, Ins advocate! wrote . * Failing complianc* with lids request 
by tO'day our client will be forced to sell the said shares by public ftu'*tion 
on or about the Snd proximo respansihb for all losses «u«laiiie<] thereby.' 

On the 2nd January 1912, ho again through his advocates expressed the 
intention of rc-scIIing the shares and iiislituling a suit against ri-spondeiits 
foi the recovery of any lois which might result from that course. 

On the 4th January, lie reiterated his intention to do so. Nothing was then 
done till the 26tli Fehruar} 1912 when appellant's advocates wrote to 
respondents and claimed Rs 1,09,219 6 the aniount arnvi>d at h^ deducting 
Its. 74,90G-4 tlic value of the 23,500 share* at 4-3 n slnre fn'in 
Rs 1,84,125-10 the agreed price of the shares In assessing the damages 
the learned Judge on the Original Side lias givs-n nspoudents the lienefit of 
the higher prices rea'ized by spivellant when iw ►old the sliare* His 

TtawAVi Icit ilwng fiep ■were ws — ■ O-iw sj-t tW ‘ twle-s' sviv clw b-Aek w? 

the contract iioter states that in dof.itill of p3j roent for tin* shares on the 
date of sottlement or hy noon on tl*c das following, (Ite se|Irf sliall liase 
tlie option of re-selliiig til" shares I’J auction at the exchange at the next 
meeting, and floy lo'S ari-ing sliall l*c rvooserable frt'in th • I-im er. Tlio 
plamtiiriisd noothcr riglit of n sale U-yond that M the tuu- that* he 
first gas e n )tic* of his intention t > re-« II h ■ "till hii that right, Isil I," 
siilneipj iitiv fsiKM to cXtTcis- It, I r , lli-mgh h- has »oIJ th*-** ►ha-r. at a 
higher rat ■ tlian the rate of tlw due Jal* Ik did n t purport I • r>'-sel| tl„iu 
as agniiisi tlie defendant Can tlicii the defen lanl firm cltiin is tiase tlw 
Ivnefit of tlie luglier pnees rxallt-l bs th*|UlatiS* Ittli-ktVs can. 

If a w Her liasing tlio right of re-»aJe, elects to cxenisc su.h tight h- c3o«t 
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p tintk-"* of liii {ntptilioti to ; arnl having Jiinc no lip Im nia-l" Jtis 
clpclton U-tWio-n l!iP two fn“a«uir« of «li’iiap-* tial were open to liint. 
Aft' r ciriiic ►noh oolite, i| i« duly to tp-m:!! citli'T At tli- tlin- (if any) 
«I'pointPil li> tlip oolracl or utiMn a ri*a»'>na1’l'’ tini' nft'-r tlie <Jat" of the 
lircarti. If Ip* d< lay*. ItP taki^ u]>o.i liini*plf all r<*V, 3ri«tn:j from fufllior 
•loprochlioii. .\n'J if I.p a«- 1N at a 1ii;;’icr rat-, fucIj ’■alp nlll takpn to k’ 
A re aal*' in pnrnjanc«* of Iih iinilce : for o:li* fu [•o Jk? 1 !■* ftHoa'f! to 
l■'•np^lt iiy lile o«ii wrOnj;.*** 

After ivntlluK tlic protimls of :ipi>cal, (lie judprinciit 
jiroeeotletl t — 

“TliPn* i« lift AH to what Apj« Hint’* trii" iirA^iire of ‘laniipee H. 

It 14 til'* difriTPti''»"» I" tlie contract priti-w and lli" tnarkit pric* n 

the contracta oiiRlit to have U*cn cofnp!itr«J, — that >• in thl4 4n«', the 
date of til" hrc-ach the 30tli lK-cptnl"‘r 191 1| for Hip npptllant ^o«M then 

lime talsPn the Aharc4 into the inirkct ntnl ol't-ainiii the cnrri'nt price h’r 

them. Thli wn<i the principle followcil in the cn«e of Pott v. /’/o/Sfr (!)• 
lint it waa afJ;n<^^ that a* in tlw l«*;;ii»ri5ii" Appellant cho*” to prooii-J 
Hii'lcr Aoclioii 107 of tlw imlitn Contract Act, Im‘ »i!n)nM I*? kept to riich 
choice. It it clear tlmf, thon;;li at fir^t hi* cipret.iHl (lie intention of 
piirAiiin!; the conrac M't out In aectlon 107, he did not k<ep to hit Intention, 
for, «hen he hrenpht hla rnit, he luid only ►oM JOO Aharet, and thit w** on 
2Sth Fehruary, ati'l he "tMcd for Ids «hole tneapiir.' of ■laina:^-’!. Appellant « 
counsel nrgrd that, tliou;;h appellant at firat t'tpfe<4cd the intention of 
folloning the conrae laid doun hy Section 107, he atns not Ixmiid to carry 
ont Bucli intention nii«l conhl chanj^j hit mind if he liked. This aif" 
nppc.im to be correct. The axordi of t>eclioii 107 ore perjni’.'ixc nnJ mt 
compulrory. In the caw of //«/<(«<» /M« v. //p«re ( 2 ), tlie xiew "nt taken 
that section 107 does not doprixe an tinp.xtJ xendor of poods of ntiy other 
remedy he may have. I aui therefore xiiinM'' to OKrcc xx'ith the vie«s 
expressed by tlic learned Judge on the Original PiJe ns to appclhnt I'cing 
bound to proceed under aretion 107. 

“ But I think there is nbuiidaut nutiionty for Jiolding that the respond- 
ents are entitled to the licnefit of the higher prices realized by appellant 
in mitigation of the sniti paxahic by them na damages. The subject 
is dealt xvitli nt p.iges 771 oiid Y72 of Leake on Contracts (6tlt>Jvd.), and 
page 207 of Mayne on Damages (8lh Ed.) 

“ T would especially refer to the following cases : — 

“In OldershaiB Y. Holt (3X xvhere the plaintiff claimed as damages certain 
moneys from the defendant oxxing to his failing to carry nut certain term* 


(1) (1847) Jfi L. J. Q. B. .BC6. (2) (188)) I. L. It. G Calc. 64. 

f3*(18IO)I2 A.&E.6D0. 
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of a biiilJiii;' lease nnd wlicro pl&intifT entered into n new agreciiicist iiitli 1915 
aiiotliei tenant, the jury were directed to lia^c regard to tlie new ami j 
ulriimitely more adiantagpous agreement entered into in calculating tlio ^ 
nmoiiiit of damages due. In Smtth v. JPGuireil), nliicli was a suit to Mooluv 
recover damages for failure to carry out tlio terms of a charter party, that 
is, to load a ship \iitii a cargo -of oats, Martin D. snh! . 'It would he 
doubtful whether a party whu hreahs a cuntr.ict has n right to say to a 
person witi> whom he breahs it — 1 will not pay >nu the damages arising 
from my breach of contract, because 3*011 oiigbt to have done somotliing 
eUc for the purpose of relieving me from it. I am not satisfied tiint the 
person who breaks a contract tias a right ti> insist on tliat at all ; but *f tht 
shiji fia-i tarnt'l anything tht ile/en-lanl would be tntitled to a deduetiou In 
(u that' Again in Brace v. CoWer(2), where tlio plaintifT was 
employed by the defendants, a partnership consisting of 4 members os 
rajtiagcr of a branch of their business nml the agreement was that he was 
to l>o employed for a certain period, hut before that I'criod had expired 
two of the partners retired nnd (Itc business was transferred to and carried 
on b)* tlio other two, in an actiuii for wrongful dismissal >t was held that tlio 
plaintilT was only entitled to luminnl djinsgcs as the conlinuiog, partners 
weri* willing to employ the plaiutilT on the same terms as before for the 
remainder of the period and so the phiiiitilT would have sidTeri.d no damage 
In that in the present case ttic appi-llaut rcducc<l his loss by selling (he 
shares at 0 higher price than obtained at the date of the l>reatli. I think 
it Old)' equitable to giie the respondents tiit (•onefit of the higher prices 
realized. I would therefore dismiss the appe. 1 l with co«t«.’’ 

On this appeal, 

Sir H. Erie Rtchards,-K. C..aiKl F. J. Colhnati, for 
the appellant, contoiKletl that he 'vas entitled to re- 
cover the whole of the difTcicncc between the contract 
price of the .shales and the iiiaikct nite on oOth Decem- 
ber IDll. That was the jirojifr mcasniv of daniajjes ; 
and the Chief Court hatl cneil in lioldiiifr that the 
appellant should j,Mve cr»sIU for the profit made by 
liini on the .sale of the shares after hre.ieh. Tlie 
ivspnmleiits wcri' not entitled by any principle of 
equity or otlierwiso to fjcl in miti^dion of d:unaj:es 
the henelit of the prices hifrher than the contraet priee 


L.J. It. 4f.'. 
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nbtaiiiod for tho sliaren on and after 2.StIi Fcbrnnry 
1!U2. Tt is said that tbi* appellant elected to proceed 
under section I07 of the Ctnilnief Act (IX of 1S72'', and 
intimale«l bis intention to do .so, and that lie should 
lie bound by Rucli intiniatinn : but, it was submitted, 
lie was under no oblij,mtton to sell ns intimated or to 
.sc'll at all, and that section l(>7 wa.s not appIicMble. 

[Jjunn IIai.tun'i: ix'ferred to the Bniish ^Vc.•ithlg^ 
Jintiar Cniujiatit/ (1). The rcs.de outside tlic titins.ic- 
tion liad nothing to do witli it. and could not be taken 
into considenttion.] 

Tlic principle to be followetl is that laid down in 
Poft w F/afhf't (2). The position between the sellei 
and the purchaser wa*» fixed once for all as that on 
30th Docemborlfill. After the broach of contract on 
that date, tlio shares belonged to tlie appellant, and 
wbon'lie sold tbein he did not do so under the con- 
tract. Any loss or frain must bo loss or gain afr-the 
(lute of the broach. It was not i>rovcd or even 

suggested that the re.spondcnts wore at nil prejudiced 

by tlic appellant not selling as bo intended. 

Frank Dodit, for tlic respondents, contended that 
the damages .should bo such ns would coinpensato 
the apiicllaiit for his loss — tlie loss he has actually 
sustained. The appellant elected to exercise the rights 
given bini by the rules cndoi-sod on the contract, and 
to proceed imrsiiaiit to section 107 of tlio Contiact Act 
and gave notice to the re.spondents of bis inteiitfon to 
do so, and he was bound to sell and realize the shares 
in accordance witli such notice, and to account to the 
respondents for the proceeds. He made the sale, it 
was submitted, according to the intention of the 
parties, and rightly treating the shares as being the 
respondents. After the breach’ tliere was evidence of 
negotiations being still carried on between the i)arties- 
(1) [1914] A. C. 510, 520. (2) (1847) 16 L. J. Q. B 3G0. 
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negotiations on which depended the appellant’s right 
to exercise his power of re-sale and they extended up 
to the 2Gth February. ■ The api>ellant’s right to sell 
was suspended pending such negotiations ; and he 
was bound to take all reasonable means of mitigating 
the damages consequent on the bieaeh by the res- 
pondents 5 and the respondents were, it was submitted, 
entitled to an account; and to the benefit of anything 
done in mitigation of the damages. Reference was” 
made to section 7.^ of tl?o Contnict Act. 

"The apiiollant was not called on to reply. 

The judgment of their Lordships was delivered by 

Loud Wuenbuuy. Under six contmets made at 
various dates between April and August 1921 the 
plaiutill (the appellant) was seller to the defendants 
of certain 23,500 shares at juaces amounting in tlie 
aggregate to Rs. 1,84,125-10. Tlic (hue for delivery 
was the 30th December 1911. The contract notes 
contained a term providing that in the event of the 
buyer not making payment on the settlement day the 
seller should have the option of reselling the .sliarcs by 
auction, and any loss arising should be iccovemblo 
from the buyer. In some cases the wojxls mii : “* by 
auction at the Exchange at the next inccting,” Ac. 

By the 30th Docoinbcr the shaics had fallen largely 
in value. On that day the vendor tendered the sliaivs 
and asked payment of the piiee, adding: “Failing 
compliance with this request by loslav nur client will 
be forced to sell the said shares by public aiiclinn on 
or about the 2iul proximo, respoiisjbb* for all lr)‘.s(*s 
sustained tliereby.” The purchasers did not ]Kiy the 
sum (lomanded. They set up a contention tli.u the 
‘'Ollor \\iis indebted to them on another trins.iction. 
and they sent cheques for the difTereiilial sum of 
IN. 7.'>,l)25-10. and e.illed for a tr.m**fer of the share-. 
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i9ir» Oil tlio 2nil January I!>12 tlie seller repudiated the 
Jamii. claim to a Kel-ofT. and repeated : *• We have now to 

.. voii notice that oiir client iiitemU to re*scll these 

.Moiiiu , ’ , , , 

Daucnih Hnai-es and to iiiHtitute a suit a/^ainst yon for the re- 
s<is» & Co. eovery of any loss which may result from that 
coui-fic.” The purchasers stopped iiaymont of the 
c'lio(|ucs, and nothin^ turns upon the fact that they 
were ^dven. 

Ne^jotiations ensued lietxyeeii the parlies which 
oxlLMidod to 2t;ili I'ehruary UU2. On that day the 
Holler, hy his agents, wrote to the purchasers a letter 
as follows : — ^ 

“ 71, riiiyro Street, IlanRoon, 
•2CtIi tVI-nnry 1912. 

, ’* Me»«r<. Stiwm DjnO'xI ntij S)!!!!. 

*• llvnr SirH, 

** We aro itixtrueteU hy Mr. A. K. A. S. Jainal thnt liolin not liiUierto 
tiikei) any otepn to enforce tiU clinni o^niiist for failiiijt to pti> for 
take (Ii.-liter.\ <'f 23.500 «liareA In tht, Dritiili nuriin i’etrt)Ieum Compiii.v. 
LuiuaO, nt yodf f^cinej-t. in order, that Iil< clnitii tn5j;1it. If po*x|Ii!?, I"-' 
iK'ttlcd. It iiotv nppeart Hint no ftctkv vtept nru i>eln;; Inkm to xcttle (ti? 
nutter blit tliai much time I* bemffloit. Our client will therefore now 
procivd to enforw liH rishU by »nit iinlc«< tl>c fmniuf Ils. l,03,2l9->> !•' 
pftiil to liun by wny of coinpcimtbm iteforc tbe end of tliii week. 

Tlie amount clniine*! i« nrriv;J ot by ilcJiiclin^ K<. 74.900-4, the ''abie 
of 23,500 nbnre^ nl 4*. 3</., from Iti. 1,64,125.10, tbc osp’ecJ price of the 
sbaroi. 

Vonrs fuitbfiilly, 

Gu.ES ASP COLTMAS.” 

Tile Is. 'Ml. u shai'e there mentioned was the marlcet 
price of the shares on the 30th December. 

On the 22n(l March the *~soUer commenced a suit 
to recover Ks. 1,09/218-12 'as damages for bre.ach 
measured by the difference between the contract price 
of the shaies and their market price (4s. Ml. a sbai*c) 
on the date of the bi-each,* 'the .SOth December 1911- 
This is (with a trilling 'variance) tbe same .sum and 
__ arrived at in tlie same way as tlio Es. I,09,2l9-t» 
mentioned ill the letter. 
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Immediately after the letter of tlio 2Gtli Febrnaiy, 

1012, viz., on the 28t!i February, the sellor commenced jTnTl 

to make sale of the .shares. He sold them all at vari- 

OILS dates fiom the 28tli February onwards. In one i)Atttv.p 

case the sale was at le.ss than Is. (viz., at -l.v,). In 

one case it wa.s at •Ks. .3d. In every other case it was 

at a higher i)rice. 

The deci.sion under appeal is one which gives tlie 
purcliaser the benefit of the increased prices whicli 
the shaies i-ealizcd, b^’ giving him credit in reduction 
of tlie damages for tlic increased prices in fact realized 
over the market price at the 30th December, the date 
of the breach. The appelhuijL contends that tliis is 
wrong. ^ * 

Their Loixlshlps will flr.st deal with the contractual 
term as to re»s.ilo. Upon breach by the purchaser Ids 
contiuctual right to tiio .shares fell to the ground. 

Tliero arose a right to damages, and the stipiihition 
ill question was, in tliclr Loixlshlps’ opinion, only a 
stipulation that the seller iiuglit, if lie thought fit, 
liquidate the damages hy uscortaining the value of the 
.share.s at the date of llio bjxjach by an auction sale us 
.specified. If the seller avalleil himself of Unit ojiflon 
he was not selling the piirchaser’a .shaies with a 
con.sc([uentIiil oliligution to account to him for the 
jirice, Imt w.is HclIIng shares belonging to the selliT 
wliicli tlie puivhaser ought to, bill falhMl to, take np 
and pay for In onler lo useerlnhi wbal uxis the loss 
•arising by nxison of the pniehaser not coinplellng at 
tin* eonInnM pilee, 'I'lndr f/onlshlps an* tinuble lo 
agiee wllli IIm* orighiiil .lodge that the jdainlifrH 
letters of llie fifilh l>ee/iiilMT iiiid 2lid .Taniiary 
ainonnted i** an •deelioii Ip liilre n ineasuM* of d.itnrigeH 
lo tie (iriived ill by a ie*s.ih‘. Moii'over. IIh'H* iiev<'r 
w.is iioy lip aoeilon nmh'r the oplloii. Nnililng 
loins npoo ih(p p|/tv|^ioM as lo 
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Uiir» Tile (|npstion thcreforo is tijo Rcnonil qnnstioii ami 

jTmu. 1>L* staled tlnis: In « contntct for sale of 

eiable seenritles is the iitensiire of clajnaijc^ for hrencli 

Moni!.,\ . . . t ii 

Dumkid llie diir«*ivnce nelweeii the contnict price and tnc 
S‘'\<«ACo. price at the date of tlie breach— with an 

olili^fafioii on the part of the seller to 
the dania;»es by the best jirice he can at 

the date of the bioach — or is the seller hound to 
mlucG the daina^jes, if he can, hy snhscqiient sales 
at b.’itor prices ? If he Is and if the ])nrc!iaser is 
entitled to the bene/it of subsequent sales, It must also 
be true that he miisl lK*ar (lie bnitlen of subsequent 
losses. Till* latter pi-opo.sitioni is in tlioir Lowliip®’ 
opinion impossible, ami tlic former is equally im- 
sojuid. If the .seller holds on to llie sliaivs after the 
brcacdi, the speculation as to tho way tlic inarlcet 
will suliscqucntly is the speculation of the seller, 
not of the huy(*i% the seller cannot recover from the 
buyer the loss below the market price at tlic date of 
tlic brencli if the market falls, nor Is ho liable to the 
purchaser for thcprotlt if the market rises. 

It is uiuloubted law that a plaiiiti/r who sues for 
(lalnil^?cH owes tlic duty of taking all reasonable stejis 
to mitigate the loss consequent upon the breach and 
cannot claim ns daniage.s any .suiiMvIiich is due to his 
own neglect. But the loss to be nseertained is the loss 
a/ the date of the breach. If at that date the plaintiff 
could do soinetbiug or did something which mitigated 
the damage, the defendant is entitled to tho benefit of 
it. Slaniforlh v. Lyall (I) is an illustration of this. 
But the fact that by reason of the loss of the contract 
which the defendant has failed to perforin the plaint- 
iff obtains,the benefit of another contract , which is of 
value to him, does not entitle tlie defendant to the 
benefit of the latter coiitmct: Yates v. Whyte 
(1) (1830) 7 Bmff. 109. (2) (1838) ^ Ding N. C. 272. 
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Bnxdbiini v. Great Western Railway (1), Jcbsen v. 
East and TIVs/ India Dock (2). 

Tho ilecisioii in Rodocanarhi v. Milbnrn (3) that 
market value at the date of the breach is the decisive 
element, was upheld iti the House of Loitls in Wil- 
liams *‘lgius (4). The breach in Rodocfinachi v. Afif- 
&»ni (3) was breach by the seller to deliver, Imt in 
their Lordships’ opinion the proposition is equally 
true where the breach is committed by the bnj'er. 

The respondents further contend that Rcctions 73 
and 107 of the Indian Contnict Act, or one of them, 
is in their favour. As regaitls section 107, their Loiil- 
ships are unable to sec that it lias any application in 
the present case. It deals with cases in which a seller 
has i\ lien on goods or has stopped them in transitu. 
The section follow.s upon sections dealing with those 
subject matters. The pieseiit case is not one which 
falls under either of those heads. The seller was and 
1‘emained the legal lioldor of the shares. 

As regards section 73, it is but declaratory of tlie 
right to damages which has been discussed in the 
course of this judgment,. 

Tlieir Lordships find that upon tlie appeal the 
ofliciating Chief Judge restetl his judgment on a find- 
ing tliat the seller reduced his loss by selling the shares 
at a higher price than obtained at the date of tlie 
breach. This begs the question by assuming that loss 
means loss generally, not loss at the date of the 
breacli. The seller’s loss at the date of the breach was 
and remained the difference between contract jiricc 
«ld marljet piice at that date. Wlien the buyer com- 
mitted this bleach, the seller lemained entitled to the 
shares and became entitled to damages snch as the 
law allows. The fii-st of these two properties, viz., the 

(1) (1874) L. R. 10 EseJi. 1. (3) { 188 C) L. R. 18 Q. B. D. C7. 

(2) (1875) L. R. IOC. V. 300. (4) [1914] A. a lO. 
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ik/)iax law in^poirrs. [vor.. xr.in. 

sltarcs III* Icopf for a (line ami «nl>'«cqncntly sold thorn 
ill a iNliii; iiiarfcot. JIim poi.*k'et received heiicfit, hat 
IiIh at (ho date of (he hre.irh remained ini- 
nffeetod. 

Their r<OMf*?hipK wifl hiimhiy advise UN 3fa/c.«ty 
that thin a)>}H5a! «>n;*ht to he allowed, and the onlers in 
the Original Court and in (lie Api’eal Court dischar;?- 
od. and jad;?m(*n( enteied for (ho plaiiitiir acconling to 
his jilaiiW. and that (he I’cspomlent.s ou/’ht (o p.ay the 
enst.s in tin* Courts heloiv ami of (hi.s apjJcal. 

Appeal nlloweil. 

Solicitors for (he appellant : Arnold <^’Son. 

.SolicitoiN for the respondents: 33 r a mall A 
.t. V. tv 
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lifnxmi'Uir — VarUhon — Juint imm’irahlt Jirxtpfrtif, #»«/ y.ir /Mr/iO*<5Jf oA 

A lennmuCaT caiMint ronintAiii i* «uit for pnrtitioD of joint inm'iQTatile 
property. 

Ifiixi Piitllar V. Ram Kfukna (l), Jla’iuram v. Ram Sah ti (-)i Srft~ 
jiath Rug V. ChundernatH Ghost Ithoobuiuieswr Rog v. Juggtssartt (t). 
Sachitanauila, r. Valoram (5), ITara G<Atnia Saha v, Puma Chandra Saha 

* Appeal from AppcIIite Decree, A’o. 2(573 of i 9 l 2 , n^aioat tJie decree 
of C. N. Mojccy, District Judge of Myriietuln^’b, dated .March 5 i 191 -> 
ftfliriiiitig the decree of neliAri f.vl Chalterjee, Siihordinate Judge of 
Mymciriitigli, dated April 24 , 191 !. 

(\) (Ifiyil) I C. \V. N. 135. (3) (1872) 17 \V. K. 19.’. 

(2) (1905) 8 U. U A. 3i)5. (4) (1874) 22 M’. It. 413. 

(5) (1897)1. L. n.24 Calc. Ull. 
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(1), A tit Jan JiiH Hamhnran (2), A.'irfi/M<i » (ro/atf Jin (3). Mfhfro^niitn 1P|f» 

V. llur Churn (4), f'utr'/Mn \ . Om.{ajk (M ATdl/y /•roAntni v. lhn'>nalh rTius 

(fi), V. /fati (Johind Atihilari Alhof/ Him 

;r«mar(8). l,„,r Chandrn \ CAaip/nt (9). s.Ph't Itanlhu r. 

[lOy.Sfohtiuint A'aM Moolfrye \ Kalt /VwA<irf J..At»ri <1 J), A'«rA(»/<riiir.rt/ J^ArATCritAH 
V. S'erttar^ n/ Stale (12) IVnlnracAa/.i .S«ArfliMitt,.a ( 1 3), la-rlus. ' 
i^afranftU), liary v. JI/flA<,rf.<| l.'i). Xan.t K>$hare l^fl x. Ahrie.1 IM (IG). 

To/i flam r. r;mrno SiwjA (17), t).,H:eUe Ke.tamal}, {\») AV,/.irnfl/A 

V. /Ja/frr//;(10), /urtarhullfe .l/rtAW.(2 •) t.t •i"anuM Ko'iamhiiii (21). 

Purnia v. r->ra& (‘i-J), iSt.ynr \. Karnm Siuyh « 2 l). ilattriMiH v. Mahum'.t 
(i4), Ham hhnroMe v. lUetetutT ••2r»). A./a A*.i/A \ Sohm Chnniter (‘ 2 G) 

GopiXath V. lihvgicnt /VriAn/i (27) ai,.! /lAo/.i I'ertha-lx. Ram /.«//(•>'») 
referrpi) to. 

Second Appeal by Atmbuitiic.s^tu Bibi, the plahitifT. 

T!)is second appeal uii*«es<)iil of a suit forpaitiliini. 

. The facts arc shortly these. Mou/.a Dhubria was Utklii- 
ra^. property oC the principal defejidant.s and the pro 
formd defendant No. 25. A poition of tljis mouza 
(which is ill dispute) was washed uw.iy by tbo river 
Jumna but afterwards was rc-fonned. After the le-for- 
inatioii a dispute arose between tbo owners and a case, 
under section 145 of tlic Criminal Proccduie Code, was 
instituted and the re-formed land was attached under 
' section 14G of the Code on the I8II1 of , July ]88D. In 

(1) (1909) 11 C L. J. 47. (15) (1897) I. L- U. 22 Don.. C72. 

(2) (1910) 12 C. L. J. 357. (1C) (I8»5) I. 1. IL 18 All. G9. 

(3) (1913) 19 0. L. J. 193 (17) (1899) I. L. «. 21 All. 3P0. 

(4) (1868) 10 W. II. •2-20. (18) (1871) 7 B. L. II. 720; 

(5) (1868) U n. L. 11. 60 note. If. W, I{. 18C. 

(6) (1873) I 1). L. II. 56, 04. (19).(«873)20 W. It. 352. 

(7) (1873) 20 W. U 7-2. (2!)) (1875) 24 W. R. 44. 

(8) (1889) I. L- n. 16 Calc 3Gl. (21) (1871) 7 B. L. R. 723 note. 

(9) (1897) I. C Ti. 25 Calc. 98. (22) (18G5)3 Wynnii’a Rep. 36. 

(10) (1898) I. L. R. 25 Calc. 874. (>3) (1907) 2 P, W. R 26. 

(U) (1902) 1. L. R.30 Calc. 265. (24) fl903) 12 C. \V. N. 409. 

(12) (1906) I. U R. 30 Maa. 245. (25) (1872) 18 W. R. 451. 

(13) (1910) 8 5Ud. Law Time^ 377. (26) (X»79) 5 C L. R. iCrJ 

(14) (1897) I. L. R. 22 Rora. 820. (27) (1884) I, L. R. If) Calc ••,97. 

(•28) (1896) I. L. R. 24 Cale. 34. 
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liKil two title suits were hnmplit by some of the 
owners in respect of tiic bind ir. dispute: one in 
Subonlinate .7ud;;c’s Court and anotber In tbc Munsifs 
Court. The latter was subseqiundty tninsfen*cd to the 
Court of llie 8111)011111)010 .IihIkc and botli the suits 
wcie tried together ill Ihul Court. The parties, jiow- 
ever, compromised both tbc suits and fdeil a siilrh- 
iKimafi defining their respective sliares. Ontlici^3rd 
of March lOOI. the suits were decreed in terms of that 
tbc bind was i-eleased from attach- 
ment. Luring the time tbut the land was under 
attaelimcnt it was let out in ijara by the Oovernment 
to a certain person for a certain period. In tlie sulch- 
vamah referred to the share of the pro /ormd defond' 
ant No. 23 was determined to be ll gnmbis 1 kag. 
The defendant No. 23 conveyed this share of lils'to 
the iduintiff by n registered hahaJa dated the 30tli 
April IhOO. Bubseqncntly Golam Sabdiir Kazi Cprcdo- 
ccssorof tijo dofciidaiits Kos. 11 to 20) i>ronght a suit 
for p.artition of the land in dispute in which the 
idaintiff was not madcapirty and obtained a decree. 
Tlie plaintifV, tbcrcforc, brought tliis suit for partition 
of laud ill dispute alleging that the land was hai' joic 
land of wbicli she bad been in possession ii\jote rights 
from the lime of the ijara. The defeiuliuits Nos. G, 

7, 11,' 12, 13, 18, 19, 20 and 21 contested the salt. 
Other defendants did not appear, though duly sum- 
moned. 

The main contentions of the defendants were that 
the kabala relied upon by the plaintiff was a mere 
henami owQ; that the plaintiff had nojote right and 
that the plaintiff was bound by the decree in the 
partition suit No. 77 of 1907. 

The Subordinate Judge dismissed the suit with 
costs. 

The plaintiff, thereupon, appealed to the District 
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Judge' who dismissed the sippeal with costs. IIciico 
this second appeal. 

Babu Ram Chandra Majumdar aiul Baba Dhiren- 
dra Lull Khasta(jh\ for the appellant. 

Bobu Dwarha Rath Chakravarti and M. Xnr- 
addin Ahniedy for tlie icspondeiits. 

Cur. adv. viili. 
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SAKATUU.AIt 
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Mookkiijee an’D NnvnoniJ) J.T. A question of law 
of first impression has been raised In Ihi.sappcul which 
has been piofcrrcd by the phuntifT in a suit for parti- 
tion of joint immovable pioperty. On tiic .SOth Ajiril 
190G, the pl.iiutift took a conveyance iti rosi>oct of si 
share of the disputed land from her brotlior. On tlio 
28tli Septeml^or, 1909, the plaintifr iiistitnied this suit 
for partition and joined her vendor as pro formd 
defendant. The contesting <lefeiidants resisted the 
claim on the ground, amongst othor.s, that the sale was 
a fictitious tninsnction and that the plaintiir as the 
nominal owner was not entitled to maintain the’Bult. 
The Courts below Inive concurrently found upon tlio 
facts ill favour of the defendants and have dismussed 
the suit. The que.stiou thus arises, whether a ben-i- 
inidar can maintain a suit for partition of joint im- 
movable property. 

On behalf of the appellant, refeieuce has been made 
to the cases of .^asi Poddar v Ram Krishna (1) and 
Baburam v. Ram Sahai (2) whei-e the right of a 
benamidar to ajiply for reversal of an execution sale 
of land uiulor section 3I0A of tJie Code of 1882 was 
sustained, as also to the decisions in Sreenath Xag v. 
Chandra Nath (S), Bhoobnnnessiir \\ JaggessurDo (i), 
SachiUtnanda v. Daloram {o), Raragobinda v. Puma 

(1) (189G) I C. W. .V. 135. (3) (J872) 17 W. 15. 15a 

(2) 8 C. L. J 305. O) (1874)22 W. 15 413 

(5) (1897) I. L 15.24 CaIc.C44. 
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INDIAN LAW UEPOUTS. [VOL. XLIH. 

two title suits were l)r()Uf;lit l»y some of tii« 
owners lu iX‘S|>ect of flie land in dispute: one in 
SulumVmnte .Indie’s Court und ivnotlwr in the Munsifs 
” Court. TIjo latter was suhseijiiently tninsferrcd to tlie 
Court of tiie Suliordiiiate .Tud^e and botli the suits 
wore tried toj^etljer III that Court. The parties, liow- 
ever, coinprfimised Loth tlie suits and filed a siileh- 
tinmah defitiint; their respeetive shares. OntIic23rif 
of Mareli 1001, the suits were decreed iu terms of that 
snh'hnnnioh^uiid the laud was i-eleased from attaeh- 
inent. During; the time that the land was under' 
atluchiueut it was let out iu ijara hy the Government 
to a certain person for a certain period. In the sulch^ 
uamah ivfvTred to ttic share of the pro /orind defend- 
ant No. was determimsi to he 11 ;;nndas 1 leap. 
TIjc detemlant No. 23 conveyed this share of liis'to 
the idaintitT hy a rcftisicrcd Icahnln dated tlio BOth 
April 100(!. Subsequently Golam Sahilar KazI fproile- 
ccssov of the dofeiiduuts Nos. \\ to 20) brought a suit 
for partition of (he land in dispute in which the 
plaintift Was not made a p nty and obtained a decree. 
Tije plaintifi.', therefore, hi-ought this suit for partition 
of laud in dispute alleging: that the land was \iQv Jote 
land of Avhich she had been in possession iujofe rights 
from tlic lime of tho ijara. The defendants Nos. 6, 

7, 11,’ 12, 13, 18, It). 20 and 21 contested the suit. 
Other defendants did not appear, though duly sum- 
mone<l. 

The main contcntioiia ot tiio defendants wore that 
the kabala relied upon by the plaintiff was a ineie 
be7ictmi oi\e} that the plaintiff had iio'Jote right and 
that the plaintiff was boand by the decree in the 
partition wait No. 77 of 1907. 

The Subordinate Judge dismissed tiio suit with 
costs. 

Tho plaintiff, tUereupon, appealed to the District 
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Judge who dismissed the appeal witli costs. Hence 
this second appeal. 

Bahu Ram Chamlra MajUmdar and Bahu Dhircn- 
(Ira Ball Khaslaf/ir, for the appellant. 

Bahu Dwarka Nath Chakravarti and M. NnV’ 
luhUn Ahmed, for tlic icspondcnts. 

Cur. adv. vult. 
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Mia. 


Mookerjee and Nkwbodld JJ. a question of law 
of first inqircssion has been niised in thisappeal which 
has been pioferrod by tlic plaintift in a suit for parti- 
tion of joint immovable property. On tlic SOth Ajiril 
190G, the plaintiff took a conveyance in respect of a 
share of the disputed laud from her brother. On the 
28th September, 1909, the plaintiff instituted this suit 
for partition and joined her vendor as pro formd 
defendant. The contesting defendants resisted the 
claim on the ground, amongst others, that tlic sale was 
a fictitious transaction and that the pluinti/T as the 
nominal owner was not entitled to maintain the ’suit. 
The Courts below have concun-ently found upon the 
facts in favour of the defendants and have dismissed 
the suit. The que.stion thus arises, whether a 5em- 
intdar can maintain a suit for partition of joint im- 
movable property. 

On bobalf of the appellant, reference has been made 
to the cases of Basi Poddar v 7?«m Krishna (1) and 
Bahuram v. Ram Sahai (2) where the right of a 
benamidar to apply for reversal of an execution sale 
of land under section 310A of the Code of 1882 was 
sustained, as also to the decisions in Sreenath Nag v. 
Chandra Nath (S), Bhoobnnnesstir v. Juggessuree (4) 
Sachitananda v. Baloram (.5), Haragobinda v. Panin 

(1) (1800) l c. w. N. 135. (3) (1872) 17 W. R. 192 

(2) 8 C. L. J 305. (4) (1874) 22 W. It. 413 

(5) (1897) I. L. 11.24 Colc.CH. 
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Chandra (IL Alijan v. Uamharou Kirtihanw. 

Gojmf Jin (.‘L. whpiv tin* rifjht of a no/niiial 
to pnf(»iv<! tin* scenrity wuk rt'co^riuscd. Oa Ijclialf 
of the ic'^pomh'iUs. on tlip otlior )ian<l, roliancc law 
Lv'cu pV.vyvAl «p«u tin* <I«ctr{$n* how woH KuttkU in 
this Court tlijit a hnnamular ih not conHU'tont to nviin- 
tain a suit for po-isfssion of jn)mov'itl>Ic property; 
Afchfronni.ssa v. If nr Churn (L, Fiixcclnn v. OwVih 
(o). Kalh/ Pnii'Onno v. hinonalh (C), Tanutoonnin'^a 
V. iyonj'jiflniotirrlT t. Hurt Pohind v. A/cho//(S). lawr 
Chandra v. 6^o;>'ff Chittutra .5»>. Baroda v. Dino 
/jVoj</A» (10), Mohemtra Xath v. Xaii Pro*sfiad (lU. 
This in i» accoiti w}t)j llio proiiouiioement 

of the Afiulnts ni;jh Court in Xnfhapcrnmai v. Sccrc' 
taioj of SlafctVi), tboii^Oi poss»)>}y a (risroitlaat note 
is souiulod in the Htill hi(A*r o.we of VenhaUich'da v» 
Snhrnmanun while a ctmtntry view has Iwcn adopt- 
ed in Bonihay [Dar/dn v. Dalvant (II), Barji v. Hlaha- 
f?cn (lo)] and in Ailahuhad [.Vrt/id Kishnre v. Ahinad 
Ain (10) Vod Iia>n v. Vmrnn Sitn/h (17)]. Those cases 
iiidicato that n lUstinction has hoen rcco^;nised in this 
Court helwecii suits for land ami suits for mono}* 
claims, in the <lei(;rnnnation of tlio rpiostion of the 
competcnco of a b’nunidnr to maintain a suit; in 
the former cUss of cases, the right has heeji denied ; 
in the latter class of cases tlie right Inis been siw* 
tained. Tlie snbstantiul question in controversy i.". 
within which of these classes, does a suit for partition 


(1) (1900) H C. L. J. 17 

(2) (ion) 12 C. L i.iVf. 

(3) (1913) 19C. UJ. 193 
(J) (IS'IS) 10 W. K.220. 

(5) (18C8) 11 B, L. n. CO note 
(C) (1873) 11 D. U n 66, 64. 

(7) (1873) 20 \\\ R. 72. 

(8) (1889) I. L. B. 16 Calc .364. 

(17) (1899)1.1 


(9) (1897) I. L. It. 25 Cnlc. 93- 
(JO) (1898) I. t. R 25 Calc. 874. 

(11) (1902) r. Ij R. 30 Calc. 2GS. 

(12) (1906) r. ti. R. 30 VaJ. 2(5. 
(IS) (1910) S .Ifad. Uw Tmei 377. 

(14) (1897) 1 L. n. 22 Doin- 820 

(15) (1897) I. L. It. 2-2 Boro. 672. 

(16) (1895)1. L. R. 58 All. 60. 

R.21 All, 380, 
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of laud fall. In our opinion, ji suit for partition of 1915 
iminovcablc property' should, for our present purpose, atha^n- 
be included in the .same csitegory as a suit for posses- kessa Bibi 
sion of land. The object of a suit for partition is to SAt'ATOi.LAii 
alter the form of enjoyment of joint property by the 
co-owners; or, as has sometimes been said, partition 
signifie.s the surrender of a i)ortion of a joint right 
in exchange for a similar right from the co-sharer. 

Partition is thus the division made between several 
persons, of joint lands which belong to them as co- 
proprietors, so that each becomes the sole owner of 
the part which is allotted to liiin ; the essence of 
partition is that the proi>erty is transformed into 
estates in severalty and one of such estates is assigned 
to each of the former occupants for liis sole use and 
as his solo property. No intclUgibio principle has 
been suggested whereby an analogy can be established 
between the process thus described and the enforce- 
ment of a money claim, even w’hen .such claim is 
associated with land, as in tlio case of a benami mort- 
gage or of a honami lease, though it maj* bo observed 
that even as regaitls leases \_DonzeUe v. Kednrnathil), 
Kcdarnath v. Donzelle(2), Ind rhuttee v. Ma}djooh{Z), 
Joynarai/nn v. Kadanibini{\), Purina v. Torab (b), 

Bof/ar V. Karaui >S'inf/h {C)],as also as regaitls mort- 
gages \_AliJau V. liambaran (7) Basiruddin v. 

Mahomed there is ai>parently some divergemee 
of judicial opinion. We acconlingly hold timt the 
plaintiff as henamidar is not' entitled to maint.iin a 
suit for partition of the joint property in dispute. 

It has finally lieeii arguetl on tlie authority of the 
decision in Ram Bhurosee v. BisBesser i\)), that the 

(1) (1871)7 B. L R. 720 , (5) (1865)3 Wjinai.’* Rep. H 

16 W. R. 186. (fiXlfO?) 2 r. W. R 26 

(2) {1873)20 W. R 352. (7)11910) 12C L J 357 

('1):(1875) 24 W R. 44. {e)(l903) 12 G W. K. 409. 

(4)(1871)7 R. L. R 723 note (9)(I672)!8W R 454. 

S7 
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ii'J*'' clefoiulant.s slioiild not liavo been allowed to object 
ATium>* tlio plaintiir was not the real owner. There is 

liiBi |j„ foundation for this contention. The defendant*? 
SArmiM-Aii nlle^;c that the veiulor of the plaintilf was a paity to a 
l>rior partition kuU instituted in 1907 and that the 
pi'csont suit had been Instituted at Ids instance and 
on his behalf by iiis henamidar veith a view to ennblc 
bini to escape from tlie cfTects of the decree in tlie 
earlier llti^^tion. This, if establisbed, is a complete 
aiKSwer to the suit as framed, and the defentlants were 
nndonblcvJl)* com|>elei)t to nr^’c this defence as they 
have Hitccessfully done. This also meets another 
objection taken by the defendants, namely, that the 
proper procedure wis not to dismiss the snit but to 
direct that the bcncflcial owner be made a joint 
jdaintiif — a course commcmlcd In *S’i7a v. 

C/iuu(/t;r(l), Gopt iVtti/i V. B/ntfftt/at Pers7)rtfZ(2), 
Kalhj Prosonno v. DinoiiathiZ), Bhola Pershad v. 
Bum Lall^i). In the present case, tlio i)roceduro now 
suggested cannot possibly be adopted. In the first 
place, the vendor of the plaintill cannot bo joined as a 
co-plaintiff without his consent. In the second place, 
if he was so joined, it would be of no avail, as the 
relief claimed must be refused on the ground that the 
. suit is barred by the decree in the jirior iiartition suit. 

As a last resort, the plaintiff 1ms relied upon her 
jote right, but we arc of opinion that the District 
Judge has very properly left the matter open for 
adjudication in a separate suit appropriately framed 
in that behalf. 

The result is, that the decree of the District Judge 
is affirmed and this appeal dismissed with costs. 

s. K. B. Appeal diSYnissed. 

(1) (1879) 5C. L. R. 102. (3) (1873) 11 B. L. R.5C. 

(2) (1884) I. L. R. 10 Cftlc 697. (4) (1896) I. L. R 24 Calc. 34. 
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APPELLATE CIVIL. 

Before ^fr)o^trjtea^t(l ttoeJJ. 

SHE U JAN KHAN 

V. July 13 

ALIMUDDL' 

Principal and Agtnt — LiabiUtyof principal /or /raudMltnt eonduei nf the 
agent — Scope of the agent'i or terranl’t employment — Lnaulhorited oelt 
— Tort — ico;<e of Agency. 

Tlio priacipttl ix liable to tliird peraous in a cml Miitlortlic frauJ'*, 
ilcccits, concealracntH, Tnhrcprcaentations, torU, nej^li);cnco anJ otiicr lual' 
foaaances or mUfcasances and omissions of duty of hii agent in the 
course o£ hie employment although the principal did not Authorise or justify 
or participate hi, or, indeed, know of such misconduct or eveu if he forbade 
the acts or disapproved of them. The principal is not IiaIIo for the torts 
or negligences of his agent iit any maltcri l>eyoiid the scope of the agciicy 
unless he has cvpressly authorised them to I>e done, or he In* subsci)ucntly 
adopted them for his own u-e and boncht. 

ileOoiean y I)i,er(t) Iternv Nteholsi'i), Notional Rechange Company 
V. Drew (3), BroehMiy v Tfnjyerance P. B. Si>ciety{i), Pcanon v. fJiiKlin 
Corporation {h), Citicens Life Atwranee Company \,Broicn (G), Glaigow 
Corporation v. Lorimer (7), BoicUs v. Sleirart (8), Fiti Simom v. Duncan 
j9),5u6jaTi7?itiT.SarnHuI/a(IO),JI/<»'’ri»w\' rer»cAoyl«(ll), ItiearChiimler 
V. Saiiih Chunder (12), Oojml Chandra v. 5rcrrtary of State (13), v. 

" Appeal from Appyli.ale IVcrce, No l4C8of 1913, again.t the liccreo 
of Itamesli Chandra Sou. Siiliordiuatc Judge, Itackergunj, dateil Jan. 31, 

19l3, affirming the decree of Jodunath Majuiudar, Mun'if of Darisal dated 
June 23, 1912 

(1) (1873) L.n.sg (7) [ion] a.c 209. 

(2) (1708) 1 S.»lU>ld 289 (**) (1803) l Sch A Lof 209. 

(3) (1885) 2 Mac'i U. L 103. (9) (ISOS) 2 I R 483 

(4) [1895] A.C 173 (H5) (IB69) 3 B I. It 413 

(5) -[l907] A.C.85I (II) (1901) 6 C. W. N 429. 

(fi) [1904] A C.423. (12)0902) 1. 1,. It. 30 Calc. 2' 7 

(13) (1909) I. Ii.B. SCCalc. C47. 
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ilefomInntH shoulil not havo l)ccn allowed to object 
tliat tbo plaiiiiitr was not llio real owner. There Is 
no foundation for tliis contention. The defendants 
alle^jo that the vendor of tho jdaintilF was a j)aity to a 
prior partition Hiiit instituted in 11)07 and that the 
pi'csent suit had been instituted at hi.s instance and 
on his behalf by liis benamular with a view to enable 
him to escape from the effect.s of the decree in the 
earlier liti^sition. TliiB, if established, is a complete 
answer to tho suit as fnimed, and the doftMuhints were 
uiulonhteilly competent to ur^’c this defence as they 
have successfully done. This also meets another 
ohjcctioii taken the defendants, namely, that the 
l)ropcr procedure was not to dismis.s tho suit hut to 
direct that tlic beneficial owner be made a joint 
jjlaiutiir— a course commended \n Sita Xath v. iVofn'n 
Chnndcril), Gopi Nath v. Btiugivat Persh(td{^h 
Kally Prosonno v. Dinoiia(h(^), Bhota Pershad v. 
Itam LaU{A). In tho present case, the procedure now 
suggested cannot possibly bo adopted. In the first 
place, the vendor of the plaintifl cannot bo joined as a 
co-plaiiitifi without his consent. In the second place, 
if he was so joined, it would be of no avail, as the 
relief claimed mu.st be refused on tlie ground that the 
suit is barred bj' the decree in the i>rior partition suit. 

As a last resort, tho ])laintiff has relied upon her 
jote right, but we are of opinion that the District 
.Tndgc has very properly left tho matter open for 
adjudication in a separate suit appropriately framed 
ill that behalf. 

The result is, that the decree of the District Judg® 
is affirmed and this appeal dismissed with costs, 
s. K. B. ' Appeal dismissed. 

(1) (1879) 5 C. L. R. 102 (3) (1873) 11 B. L. R. 5G. 

(2) (1884) I. L. R. 10 Calc 697. (4) (1896) I. L. R 24 Calc 34. 



VOL: XLllI.] CALCUTTA SEUIES. 


511 


APPELLATE CIVIL. 

llf/ort and RarJJ. 

SHEUJAN KHAN I0i5 

V. Ji‘h 13 

ALIMUDDI.' 

Principal and Agent — Liahility 0 / print.ij>al /or /raudutenl eonduet of the 
Qj^nl — Scope of the agenVg or eerrant'e employment — Lnaulhortsed aelt 
— Tort — Scrtjie of Agency. 

The priocipal le liable to third pereons in a ci\il Miitforthe fronds, 
deceits, concealments, misrepresentations, torts, nejtliKcnce ond otlier inn1> 
feasances or mUfeosances and om'seioos of duty of Iih agent !n the 
course of his employment altliough the principal did not authorise or justify 
or participate in, or, indeed, know of such misconduct or even if Ijo forbade 
the acts or dliapprored oftliem Tins principal is not liable for the torts 
or negligences of his agent in any matters l>eyoiid the scope of the agency 
unless lie has expressly autliorisc-d them to l>e done, or lie lia> siibBCi)aciitly 
adopted them for Ins own u>e and liencht. 

lleOoiean V J)t/er(l) FTern v Nichole (2), National E/change Comjmny 
y. Drew (3), Broehleihy v Temperance P. D. Society^i}, Pearenn v. iJiillm 
Corporation {h'), CiUxens Life Aienranee Company J^roim (b), Gla^gmc 
Corporation \ Lorimer (7), iJoiclrj S". «^/«irorr (8), ^it« Simons v. Dunran 
jO), Subjan Pibi v. Sariatulla (10), Jfomson v yerKhoyle(ll), /near Chiimter 
V. Sdlish CAundrr (12), Gopal Chandra v. Secretary if Slate (13), Jfolilnl v. 

* Appeal from Appellate lX*crec, No 14C8 of 1013, agam.t the decree 
of Itainesh Chandra Iseii, 8nl>ordiiiale Judge, Backergunj, datol Jnn. 31, 

I0l3, aflirmiDg the decree of J.idiinaUi Majumdar, Mun^if of Barisal dated 
June 2S, 1012. 

(1) (1873) L.M 8<J n.n 141, 14S (7) [lOtl] A. C 200 

(2) (1708) I SalkeM 280. (8) (lR't3) I Scl, A Lef 200. 

(3) (1885) 2 Mac'i. H. L 103 (9) (190S) 2. 1 R 48.3 

(4) [1805] A. 0. 173 (I«) (1869) 3 B L It 413 

(5) [1007] A.C. 851 (n)(l90l)6C. W N 429. 

(6) [1004] A a 423. (12) (1902) I, I.. R. 30 Cilc. 2'7. 

(13) (lOOO) I. L.B. 36Calc. 647. 
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ftiiriiilritm (1), Driliih B.Co. v. CharnTO'H Forejit Hy. Conpfiny(2}, 
V. Commereial Jlanl (3), v. Franrit (4). /fo'ihlrrorlh t. 
Cit>f •>/ GU\tjf»r (5) n‘f<*rn*«I to. 

V. Aii'I Rnhfitt v, Gre\t Fin jail (7) fullowe-l. 

/Ijririft V. Kitjiiilt .Joint Storl (8) *ik1 Ihirma Tradirtj Cor- 

juimlinn V. .tfirza ^fahomf»{ Ally prp!«iii-'»!. 

Arts of friij'l liy tli^ ap'nt, coiiiiiiIttiNl in l1i«‘ pour^o anJ ope of IiN 
pinj'I'i\inprit, form no ricoption to tli“ ml'* wliirrl'y tlf* principal it licM 
linMc for tlio of hi« apont pven tl«oii;;li lip iliil not in fact aiitiiori**' tfic 
coiiitni«»i'iii of tiic fratniiilptit Art. 

Tliit pill'* of liahilily U l•.v>pd ii{«m "ronn'I* of pnlillc policy. It frt’int 
inor*‘ rPa«QiinliIf* lltftt nlicrc otir of tlic l«o innocent pefton-t niu«t fuller 
from the wrniipfnl ai t of ft thirJ p-raon the priniipal nlio iiit iinplojoJ 
mill r( tniiicil n «H«th<»iie>il af^nlatnl liaa placwl him in n f-oiitmn of Initt and 
cotifidcnce kIioiiIiJ fttiffer for hii rath-r than a ftrangcr. 

SECO.vd Appc.vl bySherjan Klinn ami another, the 
(lofcmlant.s. 

This appeal uri«te3 out ol a dccri'o for dainngos 
pnsicd a^,Minst the dccivc*holdcrs for ille;fal attach- 
ment and sale of the cattle of the respondent, Alim- 
uddl. 

Tito facts arc shortly tliesc. Two persons, Slicrjan 
Khan and Fai/.mldin, oldained a decree ai'ainst four 
brollicrs — Jegorulla, AlhnuddI, Salimuddi and Azniat- 
nlla. The decree was songltt to bo c.xecuted agiiinst 
Azmatnllali alone by the attacliment of liis moveables. 
Wiirrant of attachment was oixlored to bo issned on the 
4th July 1911 and on the Itith of July 1911, accord- 
ing to the allegation of both the parties, 3 heads of 
cattle were attached by the peon Asvini Knmar Das 
irpon the identification of one Tomejudcli, Naib, with 
whom tlie jndgraent-debtois had been on terms of 
enmity and, indeed, and at u time wlien the judgment- 

(1) (1905) I. L n. 30 Bom. 83. (5) (1880 5 A.C.317. 

(•2) (1887) 18 Q. B. D 714, 718. (6) [1912] A. 0. 718. 

(3) (1874) U K. 5P. C.394. (7) [19^6] A 0.439,465. • 

(4) (1877) 3 A. 0. 106. (R) (1867) L. R. 2 Ex. 259 

. (9) (187S) J L. B. 4. Calc. 110. 
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cleblor.s wci’O away from home. The judgnient-ilebtoi-s I9I5 
maintained tliat tlic attached heads of cattle belonged 
to Alimuddi and were worth Rs. 210. The other party Khan 
contended that tlio attachc<) heads of cattle belonged Aujiirmi 
to Azmatullah and were old' and infirm and were 
suffering at the time frem what is known as khura 
and were on that account sold at the low price of 
Rs. 13 only. 

Hence the suit for dnniages for illegal attachment 
and sale of tlje cattle of the respondent Alimuddi. 

The learned Mnnsit held that there was an abuse 
of process, and iia-5scd a decree for damages. On 
appeal by the defendants, the learned Suboitlinate ' 
Jiiclgo dismissed the appeal. Hence this Second 
Appeal. 

Bahu Ahinash Chandra Guha, for the ap])clhinis. 

Bahu AsUaranmn Chatterjee, for the ro.spoiulont. 

Cur. adv. vull. 

MooKER.7rE .T, This is an appeal by the defend- 
ants in an action for recovery of damages for illegal 
attaeliment and sale of movable property in o-Kecution 
of a decree for money. Tho facts found by tlie Courts 
below lie in a narrow compass. Two persons, who 
may be called X and Y, obtained a decree for money 
against four brothers A, B, O and D. The dccrec- 
holdei's applied for execution against D alone l)y 
attachment and sale of his movables. The wamnt 
of attachment was issued in due course, but tlie peon, 
on the Uleiitincation of P, the agent of the decree- 
holders, attached three heads of cattle whicli belonged 
to R. B piotested and tendered the decretal amount, 
bat the peon who was in collusion witli P, had the 
cattle sold for an insignificant sum. It has been 
established that P acted in this manner on account 
of ill feeling which be bore towanis the judgmeiil- 
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debtors. Tlie jmlt;inent-dcI)(or.s claimed damages from 
tlio decree-holders on account of illegal attaclimont 
and s.alo. The Courts below have concurrently de- 
creed the suit. It cniinot ])c disputed that tlio attach- 
ment was illog;il ; when execution Imd been taken 
out afpdnst 1) alone, the property of B could not he 
attached; besides, when the judgment-debtors ofTcrcKl 
to satisfy the decretal debt, their proi>orty could not 
bo lawfully sold. It is obvious, consequently, that 
there was illegal att.achmcnt and sale of the movable 
proportj* of the plaiiUllTs. The sole question in con- 
troversy is, wliother the defendants are liable for the 
fniudulont conduct of their agent who, in collusion 
with the peon, has frandnlontly brought about this 
result. The Courts below liavo answered this ques- 
tion in the affirmative. There can bo no doubt that 
both npon princlplo and aotbority this view should 
bo Ruatalncd. 

It has not been disputed that under the law of 
England, a principal is liable for the fraud of Ids 
agent acting within the scope of his authority, 
whether the^ fraud is comniiltod for the benefit of 
the principal or for the benefit of the agent. This 
is definitively laid down by the House of Lords in 
Lloyd V. Grace (1), wliich overrules the dicta to the 
contrary by Lord Bowen in British J\l. B. Co. v. 
Chamivood Forest Jlailway Co. (2) and by Lonl Davey 
in Bubefis v. Great Fingalt (3). But it has been 
argued on behalf of the appellant that a contiary rale 
'<vas enunciated in Barwick v. English Joint Stock 
Bank (4) and was adopted by the Judicial Committee 
in Burma Trading Corporation v. JUirza Mahomed 
AXlij (5). There is no foundation, however, for this 

(1) [1912] A. C. 7J6. (3) [190G] A. C. 139, 4155. 

(2) (1887) 18 Q. B. 0.714,718. (4) (1867) L. R 2 Ex. 259. 

(5) (1878) I. L. R. 4 Calc. 116 
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contention. In the fii-st place, as explained by the 
House of Lords in Lloijd v. Grace (1), t!ie decision 
in Barwich v. English Joint Slock Bank (2) is not 
an authority for the proposition that a principal is 
not liable for the fraud of hia a^ent, unless committed 
for the benefit of the principal. In tbo second place, 
it is extremely unlikely that Sir Montague Smith, 
■who was a party to the decision in Banoick v. 
English Joint Stock Bank (2), should haVe misunder- 
stood its effect and misapplied it in Burma Trad- 
ing Corporation v. Mirza Mahomed Ally (3), the 
judgment wherein was pronounced with his concur- 
roncG by Sir Robert Collier. In the third place, the 
decision of the Judicial Committee was baaed on tlie 
ground that the acts of the alleged agent could not bo 
treated as the wrongful acts of a servant or agent 
committed in the course of his service, for the plain 
reason that at tbo time it was not shown that ho was 
a servant or an agent for the purpose of working in 
the forest on behalf of the company or of doing any 
class of acts analogous to those complained of. Conse- 
quently, no question could arise whether the liability 
of the principal depended on the cii*cumstance whether 
the wrong bad been committed by the servant for tho 
benefit of tho master. On the other band. Sir Robert 
Collier quotes with ajjproval the observation of Willes 
J: “in all these cases it may besaid that the master 
had not authorised the act. It is true bo has not 
authorised the particular act, but he has put tho agent 
in his place to do that class of acts, and he must be 
answerable for the manner in which that agent has 
conducted himself in doing the business which it was 
tho act of his master to place him in.” The true mean- 
ing and effect of the ruling of Willes J. in Banoick 
(t) A. C. 7IC. (2) (1867) I.. U. 2 Et '2l'i 

(3) (1878) I. I. It. 4 Cdc. lie. 
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rJir< V. Eitijlhii Joint Slocl: Haul: (1) wliiclj was approved 
SiiKmN •Judicial CoiniiiUtoo in Jiomhny-Htinna Trading 

Khan Corporation v. A/irrrt Mahomrd Ally (2), may also be 
Auwei.ti!. ascorlaincd fioni the opinion of llio Judicial Committee 

in two other cases, Mackay v. Commercial Bank i!^) 

Mocikmutk ' , 

j. and Swire, v. Francis (-1), tl>e judgments wbcroui wore 

di'livored l>y Sir Moiitn^ne Smith and Sir Kobert 

Collier, rcsjKHdivoly. Koferonce may further bo made 
to the decision of tin? House* of Lords in llouhlsirorlh 
V. City of Glasyow Bauhio) where? Barxvich v. Enylif^it 
Stock Hank, IaI, <0, Mackay v. Commercial 
Bank (J) and Swire v. iJ'/v/nc/.s (I) aie oxamiued and 
ex])Iained, i^itl Scibornc observes that the principle, 
on which those cases were tlecided was a principle, not 
of the law of toils or of fraud or deceit, but of tJic law 
of agcnC3% and adds: “ tlio decisions in all these cases 
proceeded, not on the gronnd of any imputation of 
vicarious fniud to tbo principal, but because, as it was 
well put by Mr. Justice Willes In Barwiclcw Joint 
Slock Banh(\), with respect to the question whether a 
principal is answerable for the act of his agent in the 
course of liis master’s business, no sensible distinction 
can be drawn between the case of fmnd and the case of 
any other wrong.” Lord Blackburn is equally explicit t 
“the substantial point decided was that an innocent 
princiiial was civilly responsible for the fmiiil of Ins 
authorised :igenl acting within his authority, to the 
same extent as if it was bis own fraud.” To tlje same 
effect is the exposition by Story in his classical work 
on Agency (sections 452, 456) whero that distingnislied 
lawyer states; “ the principal is liable to third persons 
in a civil suit for the frauds, deceits, coiicealinejds, 
misrepresentations, torts, negligences, and otbex’ 

a) (1867) L, R. 2 El. 259, (3) (1874) L. R. 5 P. C. 394. . 

(2) (1878) I. L. R, 4 Calc. IIC. (4) (1877) L R. 3 A. C. lOG. 

(5) (1880) L. R. 5A. C. 317. 
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mtvUeasance? or and omihbions o{ duly ot 

Ills acent in iLe coarse ol bis «'mj»loyiin;jit, alllKMipli 
ibe princii)aldid not aatborib** or jiiisiify or pai Lic:ij).itn 
in, or, indefrd, kno?r ol f-acb misconduct or oven if lu> 
forbade the acts or of tjn*in/' Tin* b’iirm'd 

anlboradds; “ ibe principal is not for tin* lovlh 

or neglipence-i of Jii« a:.'«.*nt in any ijiait<*f.s bcyoml ilio 
scope of the agency, unlc^'; be bas oxpn*}-'ly {iiiiliurl-^eil 
them to l>e done or be buh hubse^jucuily adopted lliem 
for bis or:n and !>«*neflt.’' 'J'bi'i stall meiit of Ihc* 
latv eras acc-pted by j{l'A<'kbur{i J, lu McGuwan w 
Dyer (Ij and bad bw-n foi‘-sbado\v'cd manly l\\o 
centuries earh.-r wla-n fJoli *:.i bold m /frrn v 
.Vic/tofs 12), that a iticrcbaut vrj'> accoonl.jld-' bo llui 
deceit of bis faclori* tboogb not mnnonlH'’*', yai 
civilitor, “ for umsi h- ■« Ium'I' by Hits 

deceit, it is m-jr-t teuton tbii be ib.«i and imu 

a trust and COuljd'OJCi; Jo tb'* d nbooli) b" n liia.o 

titan a fltrangef,” Tb»s p'/-.nioM in ‘odl illimiMii«d by 
the decisiofjs in iUniiiniiin /b'/oo 

0), lirockV'shy v Trt/ifit'rftnrt' /*■ /f./fiiricfi/ ( \ >, /’I’lirihn) 
V. Duhlln Qorjiortiti'ni (U), IJf,> Ahimh' f’»i. 

"V. lirovjri if'i), fjtunyow f'or/foro/Otu v. /tin’lnu'r (7). 
Bnwlcn v. and v. />on'‘ <o (ii). |( 

may Ijo observed limt tins ruin hm fonnii]til<<d by Hlm y Is 
in accord wliha long linnofuutbnrllb'Hin Die Umii-ls of 
tUo United Staten, wlmro tin InHlruetivn ntUnupl Inis 
been repeatedly luado to JiiHtify tiiodoclrinn on join. 
ciplG. Thus, in Higgins v. WatervUct (10) Mr. JnsUco 
Andrews observed “ Every person iHbound to use due 


(1) (1073) L. u 8Q. n lu. U5 

(2) (1708) I S»lkeU 289 

(3) (I88[p) 2 Macq.. H. L. 103. 
(t) [1893] A. C.173. 

(5) [19071 A. C. 351 


(6) [1904] A C 

(7) [1911] .VC. >09 

(8) (1803) I ScS an.t I.of 209. 

(9) 0908)2 I U 483. 

(10) (1871)4f,N. Y >4 . 

7 Am. licp. 2 * 13 . 


r.i7 

1915 

S»nfi7iv 

Khas 

.tlDll'njrl 

MMlAkUSL 

J 



51.S INDIAN lAW KEPORTS. [VOL. XUII. 

1915 esno in tlio comliict of liLs business. If the btnincss is 
Sitf^\*{ commiltod to nn n^ont or servant, the obligation is not 
K»a'< clmiiged. Tiic omission of such care by the latter is 
AuMunni. the omission by tlic principal, and for injury rcsult- 
' — ing tlierefrom to others, the principal is justly held 

MOOICttUEB ... ... . . . . 

j. liable. If ho employs incompetent or untrustworthy 
agents, it is Ids f.-uilt ; and whether the injury to third 
persons is c.ausod by the negligence or positive mis- 
fonsauco of the agent, the maxim respondeat superior 
applies, provided only that the agent was actiug at 
the time for the principal and within the scope of the 
business.*' Again, in Jnchson v. American Tclcpfioue 
CoXl) Mr. Justice Walker observed: — “Whoever 
commitfl a wrong is liable for it, and it is immaterial 
wlicthor It is done by him in person or by another 
‘ acting liy his antbority, express or implied. Quifacit 
pcralium,/acUpcrse. Upon this maxim of the law 
is founded the doctrine that the principal is liable for 
the tort of his agent, and the master for the tort 
of his servant. If the wrongful net is done by 
express command of the master, or even if ho has 
afterwaixU made it his own by adoption, there is no 
difficulty iu applying the rule''; but it is other- 
wise when the liability must proceed only from 
ail implied authority. Whero the serN’ant does a 
wrong to a third person, the rule of respondeat 
superior applies, and the master must answer for the 
tort if it was committed in the course and scope of 
the servant's employment and in furtherance of the 
master’s business.” In Alger v. Anderson (2), the 
Court observed that the doctrine broadly stated is 
rested upon the ground “ that the principal having 
held the agent out as having authority and having 
clothed him with power to act in .a particular 

(1) (1905) 139 N. a 347 ; (2) (1897) 78 F*d. 729, 736. 

51 S. B. 1017 ; 70 L. n. A- 7S8. 
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matter, as between two innocent persons, should 
suffer as having given occasion for the loss.” The 
truth is that this rule o( liability is based upon 
grounds of public policy; it seems more reasonable 
that where one of two innocent persons must suffer 
from the wrongful act of a thinl person, the principal 
who has employed and retained a dishonest agent and 
has placed him in a position of trust and confldonce 
should suffer for his misdeeds nitber than a stranger : 
Philadelphia Railway Co. v, Derby (1), Washington 
Gas Light Co. 'V. Lansden (^), Macintirc v. Pryor {Z) 
Foster v. Essex Bank (4), Reynolds v. Wilie (5) 
Andrews v. Solomon, (6), Milbttrn v. Wilson (7). 

Retorence may also bo made to the decisions in 
Subjan v, Sariatulla (8), Morrison v. Verschoyle (9), 
Iswar Chundcr v. Satish ChunderilO), Oopnl Chandra 
■7 . Secretartj of andilfo/tVa? (12). 

Those cases recognise tbo doctrine that acts of fmud 
by the agent, committed In the course and scope of his 
employment, form no exception to the rule whereby 
the principal is held liable for the torts of his agent, 
even though he did not in fact autliorise the commis- 
sion of the fraudulent act There are, no doubt, dicta 
in some nf these cases, based apparently upon a mis- 
apprehension of the rule enunciatwl by Willes J. in 
Barioick v. English Joint Stock Dank{\Z), and particn- 
larly of the expression “ for the master’s benefit.” The 
true meaning and scope of the rule, however, has now 


(1) (1852) H Howard <80. 

(2) (1808) 172 U S. 531. 

(3) (1898) 173 U.S 38. 

(4) (1821) 17 Maas. 508 ; 

9 Am. tVc. C8. 

(5) (1879) 13 S C. 5 ; 

3C ^ M. Rep. f.78. 
(C) (IRIGI ivter.c. C. 360 ; 
1 r.d Cai. 378 


(7) (1901 ) 31 Ctn. Sup. Court 181. 

(8) (18C9)3 B. L. It. 413. 

(9) (1901) 6 C W. S’. 429. 

(10) (1902) I 1- lU 30 CMc. 207. 

(11) (1909) I, L R. 36 Calc. G17. 

(12) (1905) I. I. R. 30 Bom. 83.87. 

(13) (1867) L. R. 2 Ex. Clu ‘2.S2 
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boon settled beyond controversy i)y the decision of the 
House of Lords In TJoyd \\ Grace (\). The principle 
expounded tlicre is bused, ns wo liiivo been, ou ‘ justice 
AUMOPPi. equity niid eonscience and no conceivable 

MooKTijtr reason luia been snpffcsted, wliy it sliould l)e licUl 
■I. iuapidieable to tbi.s conntr.v. 

Tlio rcsult is that the decree of tlie Snbordin.ate 
Judpo is aflirmed, .and this appeal dismissed with 
costs. 

Ron J. Neglipeuco and ninlice, mistake and fraud 
ate so closely aUiod that they are often not to be 
di.stliiguiahed. It could never be. aiul never was, a 
good defence to an .action upon a tort done by a 
Borvaiu or by an agent, to j)le:id that the tort was 
done, not by accident but on purpose. 

My learned brother has so fully traced to its 
source and exposed the fallacy that to render tlie master 
liable, the act of the .*?crvnnt must be for the master’s 
benefit, that there remains nothing for mo to ndd. 
The sole test is tlie scope of the agent’s uuthoritj’. 
tlie ease before us, the act done by 'the agent was 
clearly within the scope of his authority. i 

I agree that the principal is liable, and that the 
appeal be dismissed with costs. 

s. K. B. Appeal dismissed. 

(1) [19123 A. C 716. 
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MUSAHAR SAHU 
LALA HAKIM LAL 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL] 

Transfer of Pro/xri^ Act (,1V iSSSy i. 5S—Del>tor and CredUorSuit 
io $et aiide deedai betyij toid ag delaying or defeating eredUort — Deal 
made on good eonsidetation—PrtftTenee drllor to one eredilor rather 
(/lan another 'there debltr rilaint no benefit for htmtelf. 

In this appeal their Lordihipa of the Judicial Coiwmittce upheld tlio 
decltiOD of the High Court, vvKIcU la reported lu I. L. U. Calc. 909, at 
page 1003, 

The transfer wiiieh defeats ur delays creditors la not oti instrument 
which prefers one creditor to aaothcr, but ao instrumeot which rciiiosea 
property from the creditors for the benefit of the debtor. The debtor must 
not retain a benefit for Idinaclf. lie may pay one creditor, and K-ave 
another unpaid. 

In re Ifuroneg (1) ond Middleton v. Pottoek (2) followol. 

When It was found that the transfer imp^-acbcJ w.ii made for adi.'<tiiate 
coDsidcrationin aatUfactioii of gcnniiiu debt*, end withuutri.'crvation uf aiij 
benefit to the deliior, it followed that no proiind for it lay in 

the fact that tlie plaintiff (appellant), who aJ=o ««h sersdiW, was a loser by 
payment being made to the preferred creditor — there licingin the core no 
question of bankruptcy. 

Appeal 10 o£ 1912 from a judgment and tlecreo (3itl 
April 1907) of the High Court at Calcutta which re- 
versed a judgment and decree (SOtli July 1901) of the 
Court of tlio Subordinate Judge of Mozufforiiur. 

The plaiiuilTs were appellants to His Majesty in 
Council. 

* Pretrnt • V’iSf>DOST IUiuavc, I.OBt> l*Aaiiin*B. Wi.Evri Sii 

Jons Epce, ANo Mb Amefb .tu. 

(»)(1R‘17) U n. 21 Ir. 27. C) (IKC) L. ILS Cn. D.lOl. 10- 
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t TIio iimtii (jncsfionH for <lo(crnunat{on on (In’s np- 
MuauAn woro (rt) wltotlior tho flalo luul convoyanco of cor- 

tain proporlies to (ho ro^pniulonts by tlio dofonOant 
Lm.a Hakim KiKbun IBonode UjKidhya (u jiidpnont-doblor of tlic 
Lai,. appcllantn) I)y a deed of Snd So])toinbor 1001, v.*as 
liable to'bo not usido aH hoiii" a fletitions transaction 
o-Noented in fmnd of (bo nppollants ,* (V) wbotbonisnit 
could bo maintained to not nsido tbo doed ns being in 
fniud of creditora under section 53 of tho Transfer of 
Property Act (IV of 1882); and (c) wliotlior tbo con- 
v(*yanco wia void or voidablo iindor soction 53 of that 
Act. 

Tho facts nro RnHicioDtly set out In tho report of tlie 
enso in tho High Court (MooiCEiuni: and Hownvooo 
JJ.) wiUcli will bo found in I. L. K. 3i Calc. 999. 

On this appeal, 

3. Dube, for tho appellants, contondocl that tho con- 
voyanco to tho rospendont, Hakim Lai, dated 2iul Sep- 
tember 1901 wn-s part of a fraudulont and collusive 
conspiracy to which Hio rcsponclonts wore parties. 
The two /cohalas oxocntod on that date wore parts of 
ouo transaction, and if ono of thorn, as had boon held 
by botli tho Courts bolow, \vaa fictitious and not made 
for good coiiskloration, the otbor ono, as being part of 
the same transaction, muat bo void also. It was exe- 
cuted in bad faith with tUo iutontion of delaying and 
defeating tho creditor.^. Tho fact that the deed was 
made Cor good considoratlou did not make it valid, if 
it Wiis not bond fide, hut made for the purpose of 
defeating the appellant’s claim z Cadogan v Kennett 
(1) Merely giving a good consideration was not con- 
clusive ovidenco of good faith; and tho onus was on 
tlie respondents of showing tlzat the deed was made 
hondfiiV;. That was not proved, and the deed vvas, it 
(«) (m6)2Uowp. 432,434. 
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was submitted, liable to bo sot aside under section 53 
of the Transfer of Property Act (IV of 1882). [Vis- 
COUNT Haldane roforrod to tbo case of Middleton v. 
Pollock (1). Hero tbo debtor has not retained any 
benefit for himself. Glvinj^ priority or preference to 
one creditor rather than another is imiuatcrial.] 

A. Jlf. jDwnnc, for the respondents, was not called 
upon. 

The judgment of their Lordships w.as delivered by 

Lord Wrenbury. On the 2nd Soplomber 1901 
Kishun Bonodo executed two kohalas or conveyances, 
the one to fJamta Prashad and the other to Hakim Lai. 
They wore conveyances of cortain lands, tbo parcels in 
tbo second deed being much more numerous than 
tlioso In the first deed. Kamta Prashad was the 
nephew of Ram Aotar Lai, a brotlior of Hakim Lai. 
Ho was a minor and Kam Aotar Lai was ids giiaidian. 

The plaintiff, Jfusahar Salm, was at tins date n 
creditor of Kishun BencKlo. Ho had on the lltli 
December 1900 sued for tbo debt and on the 5tli January 
1901 had presented a petition for security by way of 
attachment before judgment. On the 11th February 
1901, Kisliuu BciiOdo bad made an nlDdavit that ho did 
not intend to transfer any of his properties, and 
accordingly on the lltb February 1901 tlio petition 
was’dismissed. 

In this state of facts the two kohalas wore executed 
by the debtor on the 2nd SoptomI>er 1901. 

On tho 5th December 1901 the plaintiff obtainctl 
judgment In his action for Rs. 12,005-10 and contf- 
The defendant did not appc.arnt tho trial. On the 21st 
December 1901, Kishun Benode applietl for a n- 
hcariiig, but on the 2nd August 1902 that ai»pIic:Ui(iii 
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1016 wasdlsmi'^Rcd by dofnuU. In tlic interval, viz., on the 
MimttAn nth .Tuiio 1902, tbo trainforocs liud obtained an order 
SAtiii for registration of their names in respect of the proper- 
Hl/iukdi ties transferred. 

Lai.. Under these circumstances two suits wore brought 
to sot aside the kohalas on tho ground tiiat within 
section 5?i of tho Transfer of Property Act IV of 1832, 
tho transfers wore made with Intent to defeat or delay 
tho creditors of Ktshtin lleiiodo. 

Tho Snbordinato Judge set aside tho first kohctla on 
tho ground that no consideration was paid, that a debt 
of Rs. G,335 therein alleged to bo due to Ivamta Pnshad 
was fictitious, tliat tho transfer w.is made gratuitously, 
and that the transfer was made with intent to dcfniud. 
An appeal was dismissed with costs, and this decision 
is not questioned bofoi-c this Board. 

^ As regards tlio second A:o6<ifa, tlioro are concurrent 

findings that the consideration for tins deed was real 
and not fictitious. Tho Subordinate Judge neverthe- 
less decided in favour of the plaintilT. Upon appeal 
this decision W’as roversed, nnd the second kohala 
uphold. From tliat decision the plaintiff bus brought 
this appeal. 

The appellant has not argued tliat the law is 
wrongly laid down in the judgment of the High 
Court His contention is that tlie two deeds of the 
2nd September 1901 form really one trau.saction, and 
that the second kobala must fall with the fii-st. 

As matter of law their Lordships take it to be 
clear that in a case in which no consideration of the 
law of bankruptcy applies there i.s nothing to prevent 
a debtor paying one creditor in full nnd leaving 
others unpaid although the result may he that the resti 
of his assets will be insufficient to provide for the i 
payment of the rest of his debts. The law is, in their 
Lordships’ opinion, rightly stated by Palles, C. B., in 



YOL. CALCT3TTA SERIES. 

lie Itloroney U) where ,lio says : — 

“ Tho ri^ht o£ tlic creOitora taken a<i a whole U that all the property 
of the debtor should be applied in payment of demands of tliem or some 
of them, without any portion of it bein;; parted with without conBidorn* 
tion or reserved or retained by the debtor to tlieir prejudice. It follows 
front this, that security pven by a debtor to one creditor upon a portion 
of or upon all his property, althongh llie cficct of it or even the inWcRt of 
the debtor in making it, may lie to defeat an expected execution uf another 
creditor, U not a fraud within ttic statute, because iiotwittutnnding such 
an act, tiio entire property remains availablo for the creditors or sonio or 
one of them, and as the statute (tives no right to rateable distribution, ttio 
right of the creditors by such act is not invaded or ailccted '* 

Tho tiwnsfer wliiclt defeats or delays cretUtors is not 
an instriimout wliich prefers one creditor to another* 
but an instrumout which removes property from the 
creditors to the benefit of the debtor. The debtor 
must not retain a benefit for himself. He may pay 
one creditor and leave another unpaid t Middleton v. 
Pollock (2), So soon as it is found that the tmnsfer 
here impeached was made for adequate consideration 
in satUfactlon of genuine debts, and without reserva. 
tion of any benefit to the debtor it follow.s that no 
ground for impeaching it lies in tho fact tliat the 
plaintiff who also was a creditor was a lo.ser by pay- 
ment being made to this prcferreil creditor — there 
being in the ease no question of baukruptny. 

Tho argument jiresented to their Lordships has in 
Hubstanco been that the transaction of the 2nd Sop- 
teinbor 1901 was one transaction s that (i) Kamta 
Prashad, the nephew, the minor und wartl, and (ii) 
Hakim Lai, the undo of Kamta and brother of Ram 
Aotar Lai, the minor’s guardian, nro for tho purpose 
not distinguishable as indei>endcnt transferees, that 
from the 11th February 1901 until after the lltli June 
1902 Kishuu Benodc was praying for time, and that 
this fact and tho fact that tho former kohala wis 
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nctiMoufl atul rraiidnlont bIiow that tho latter 
waft fnuululont also. Tlioir IfOrdshijis do not 
uccojit this contnntinn. TIio hohaln in favour of 
Hakim Lai mast Btand or fall on its own merits. 
The concurrent (Indini; that tho ’consideration for 
the deoil was ical rciliicc.s tho enso to. one in whlcli 
tho debtor has preferred one creditor to tho detriment 
of anotlior, Imt this in itself is no ground for Im- 
poacliin;’ it nndor the section oven if tho debtor was 
IntomliiiR to defeat nii anticipated cxccntion b}’ the 
])luinti(r. 

TUoir Lordattips will Itnmbly advise Ilia ifajeaty 
that tlio appeal ahonld stand iliRmi«.sDd with costs. 

Appeal dismissed, 

SollcllorH for tho nppcHanta ; T. L. TFr 750 rt ^ Co, 

SolicitofH for the rospondonts : Wathins Banter. 

J V. w. 
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[ON APPEAL FSOM THE CHIEF C0U9T CP LOWER OU<{MAH AT RANGOON.] 

r«-tue{;3fil and Agent — Cmtlrutlion of Povtr of ^{fomeji — Dental of 
authoriti/ of agent— ‘Cheiiy noni^temling firm, iuthiess of — Poieev 
imfilxtd ftvm nature of btiiinet) tehich could not be earned on teil^vtil 
it— Proof of «trr(7<xr pretwui (ra<uac(i<m« «e«tA objection by 
Account loobt, pretumption to he dratcn Jrom—Bvtdenee Aet (/ of 
187S)t. Hi. 
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l>clialf of liin firm. Tlie client, after, drnwlnf* lar;;c sum^ of money on 
U»e cftsli crt^lit nccnnnl tVioi opcndl, liavinj; become in«olvcTit, Uic Bank 
l)roiif;lit an Action for the fttnoiint line, to wliich tlie defence wai a denial 
of aiitliority on tlic part of the n^^ent to enter Into the transaction fo a^ 
to bind the defondant'A firm. 

IJelH (revrr'inp the tlcciMon of an Appellate Bencli of the Chief 
Court), that applying the prindplia of c<*o«tr«ction of powers of attorney 
Iniil down in lirynnl, Poifit and IFrytint >, La da PeufU (0 

the authority to enter Into Iraurtctions of the nature in dispute in the 
proFcut caeo, was to lie found in the document itself by necessary impl** 
cation from the nature of the liuaincaa witlt the genera) tnanageincnt of 
whiclt tlio agent was entrnsloil : without aucli oulliority it would hardly 
b.avo been possible to carry on tho iiusiness of a money-lender an<l 
financier. 

On tho evidence, moreover, It was proved that amongst such Chetty 
money-lending finus It was tho practice for tlie ngent to pWgc 
credit of the firm ; and that for a considoraldc timo nimilar transactions 
had boon entered Into prcaiously by tlie agent witliout Ids autliority being 
questioned. The mere fact that the defendant did not rceeivo any Iwnefit on 
the transaction would not (if It were tho case) relieve lum of Jiabilityi if 
the autiiority of tlie agent was eetabhehed ; but the defendant's books of 
account which were called for and not produced, would presumably have 
shown such transactions, and tho receipt of commission on tliem. 

Appeal 42 of 1915 from n jmlgmeiit and decree 
(2Gth MarcU 1914) of the Chief Court of Lower Burma 
in its appellate jurisdiction, which reversed a judg- 
ment and decree (16th and SOtb August 1912) of Hie 
same Court in its Original Civil jurisdiction. 

The i)laintiffs were the appellants to His Majesty 
in Council. 

The suit which gave rise to this appeal was brought 
by the Bauk of Bengal against L. Lutchmanan Chetty 
to recover the balance of tho cash credit account and 
interest due to the Bank from, one HasUini Ebrahiuii 
a borrower from the Bank, for wbich balance'the Bank 
alleged that L. Lutchmanan Chetty was liable as a 
surety. 

(1) [1893] A.O. 170, 177. 
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L. Lutchmfxnan Chetty carried on tlio business of 
banker and moJiey-Icndcr in Rangoon, but resided at 
Devokat.\ in the Presidency of Madras, and at the 
material time the business was conducted in Rangoon 
by one Cbockalingam Ciiotty hia agent appointed by 
power of attorney. Tlie guarantee to the Bank in 
respect of the account of Hasbim Ebrahim was signed 
by Cbockalingam Chetty ns agent. 

The question to be determined on this appeal was 
whether L. L\itchmana!i Chetty was bound by the 
act of his agent in giving such guarantee. 

L Lutchraanan Chetty died pending the suit, and 
his representatives were substituted as defendants 
(now respondents). 

The Trial .Tuclge (RuniNSON J.) found that tlio 
guaranteeing of other persons’ accounts w.is a common 
practice amongst Chettios in Rangoon, but held that 
Oliockalingam Chetty Urt<l no authority under his 
power of attorney to guarantee the cash credit account 
of Hashim Ebrahim, on the ground that it had not 
been proved that L. Lutchmanaii Chetty was “in- 
terested or concerned ” in the transiiction. Ho held 
further that there w,'i9 no evidence that L. Lutchma- 
iian Clietty liad ever expressly forbidden lus agent to 
enter into such guarantees, and that it Iiadbecn proveil 
that the Bank had received no notice of .iny such 
prohibition; that h. Lutchmanaii Clietty had held 
out his agent as having authority to give guarantees, 
and had ratified and confirmed the guarantee sued, 
and that there was consideration. Accoidingly by his 
dccrco the TrialJudgo ordered the defendants to pay 
to tho plaintiff Bank the sum of Rs. 63,122-12-5 with 
further interest and costs. 

The defendants appealed and Ormond and PARLtrrr 
who heard tho appeal, afiirmed the finding of the 
Trial Judge that tho agent had no authority under tho 
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power of nttonioy to enter into tlin Konnintoo, on the 
grounds tlint tlie power of atlornny did not expressly 
ompowor liirn to giiamntoo debts, nnd tlmt ns the 
gunrantoclng of debts wuh not n ncccs.sary incident in 
tlio carrying on of n Ciictty linnlcing and money-lend- 
ing business, sucli n power could not bo Implied from 
tbo fact tlmt ho was appointed for tlio imrposo of 
carrying on such n biminc-ss. Tbo jndgniont reversed 
tbo findings of tbo Oourt below tlmt tbo iigont liad 
boon bold out ns Imving antbority to gunratitco debts, 
and tlial tbo tniiisaction In question bad been mtified 
by L. Lntcliinaimn Obotty. 

Tbo Oblof Oonrt tborofoi'c allowed tbo appeal and 
disinissed tho suit with costs in liotli Courts. 

Tlio following was tbo judgment of tlio Chief 
Court on nppoai dolivorcd by Oemond J. (Pahlett J. 
concurring.) 

“Tlto plaintiff Oaiitc shos tlic (lefciiOaiit firm for tho »um of Ra. 60,000 
witli Interest In tho foJIowIiij* clrcmnatanoca tlio 3 rJ 1908 one 

QnHliIra Ebraliiin IttuI a cosh credit nccoiitit xiritli the phihitiff Bank, onii 
III order to eociiro Iho ennio, upon tlio rc/jiioul of tho plaintiff Hank, oxcenU-*! 
5 promissory uoto for lU 60,000 nnd intoreat In noconlftncc with tho 
practioo o£ tho Dank, in fovour of the dcfotKlAnt firm. Tlic ngent of thr 
defendant firm endorsed the bo 5<1 promiHaory note over to tho Bank, and at 
tlto same tiiiio cxcciitc<I an ngrocraont gnnrantccing tho payinsnt of tlie said 
cash credit account. Tho dofenco In a denial of Uio authority of the 
agent to enter into tho contract of RUnrantoo. It is proved tiiat the 
defendant’s agent cntcied into 23 trausnotiona with tlio Dank surety 
for others between 1904 and May 1908, of which were guarantees of 
persons other than Olicttios. On 2lBt July 1000 tho defendant’s agent 
gunrnntood this man Ilashim Ebrahlin \ and on 3rd Novoinher I OOG the 
dofendmit’s agent won guaranteed by IlaBhim and the firm of H. R. J* 
Tlio learned Judge on tho Original Bido In his judgment gnys;— 
having regard to tho approved practice, and to tho Ordinary presumptions 
tliat must ari'.o no to the ordinary ooursu of busiiioss and liuman nffaha. 
it is imposaiblo to hold that tho^o agents (defendant’s agents) had never 
Biihmittpd accounts to their principal j that ho slionld have remained in 
ignorance of tho fact tliat tlioy were not only carrying on tide branch of 

Clictty banking husincos oil lili, boliolf. Tho agent was guaranteeing otlior 
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pemonn lonnx, nnd no MCCptlon wivt tnVcn l»y tl«’ jwlticipnl to IiIh conduct 
on IiH l>olinlf for years, onJ In my opinion it mint Iw tliorcforc licld that 
ho held hU agent out os having tlio power to guarantee tho accounts, and 
further that the jwiwcr In to pxmrnntooing wot ratiGM and con6rinc<l by 

him Notice wot given him (defendant) to produce 

his account booha, but they hnd notl>con produced. Tiioio account boohs 
would have shown theso transactionn. They would liavo shown the receipt 
of commUion which would be consideration. Furtlicr, the agreement itself 
sets out a consideration. It la at the request of tlia dcfondntit'a agent tiint 
the cash credit account is given ami that imports a consideration, 

“The Judge thoroforo gave tho plaintiff n decree, TJio defendant was 
iho eolo proprietor of that firm and Is dead. The question of ratificotion 
was first raised by tho plointilT when tlio cose camo on for hearing. Tlic 
books were not prfvluood before, Iwcaueo tl»o only question was i—lmd the 
agent authority to enter Into this troneactlon ? Tho learned Judge has 
assumed that comniUslon was charged for this trausaction t that tlicsc 
traneaetions must have been entorod in tlio books and that Iho agent sent 
tho looks to Ids principal} and therefore tlial Uic pnncipol know of these 
traDsautioiiB of guaraotco. lu order to make tho defendant liable upon n 
ratification, tho plaintlQ must show that tho dofondant iiaJ full knowledge 
of tho facts, There is no question whether there was consideration to 
support a contract of suretyship os between tito Bank and tlio dcfc’iduiit. 
Jlr. Giles, who oppeared for tho plaiiitifl respondont, admits that tlie 
question Is not really oco of ratification, but whether tho outhority to enter 
Into tlio transaction of gunrantco mast mixissarily bo implied from the 
powers conferred in tho power of attornoy. Tho jiowcr of attorney lu in llic 
form generally used amongst CtiotlioB. It recites tho dosiro of tho principal 
to appoint tho agent his attorney for tho gonoral mnnagcinont of his 
banking and raonoy-loudlng biismcsH. It thon constitutes tho agent the 
lawful attornoy to transact, condoct, and roanago all and every or any 
of tho affairs, concerns, matters and things, In which tho principal tlien w as 
or thereafter might bo in anywise interested and concerned nml for that 
purposo to uso or sign (ho principal's noiuo on any documents whatsoever. 
To liorrow money from Banks, firms or persons, cititcr with or without a 
ple<l(m of Bocuritica for money odvonced to various persons , to rioke, draw, 
sign, accept, endorse, negotiate and transfer Mils of cschango pro-notcv 
etc to wliich the priooipal's signoturo or eodorrement might l>o recjuircl 
nr wliich tlio attorney miglit ill h» alwolato dwtrction think lit, in the 
naino of tho princIpaL Tho agent thereforti had a general autliority to 
carry on Iho business of a Oliotty l>»nkrr an<l money-lender on lalialf of 
bis principal as tho solo proprietor of tho lioHness and an cipr»»s po»> r to 

Is'rrow money and to cndor»« promwaocy notes for tlio poriejei-s <'f that 
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Iinsine«A. lie womU not l)c aiithorixetl (n-itliotil an ciprc«^ [>ower to tlut 
cfTcct), to enter ijjto onjr Iran^actJon un<!cr "Inclt liii principal mcurreil a 
lialiility, iinletn Ktah tranBactioii ua^ n ncct-oHOry incident in the carrying 
on of a Clietty iKiuking anJ money-lending I'liBinc-*''. If the transaction 
entered into hy tlio agent on llic faco of iti nnlhorlzed hy the power of 
attorney, the Hank need not look to the application of the money by the 
Agent : lint if it la shown that the Bank hail notice of tlio real nature of the 
trananctioii ntid t>nch Iranaiction it not within tho scope of the ogcnt's 
authority, the principal woiiM not Iks liable. In this ca«o the agent endorsed 
n jiromis^nry note in fn\owr of tho Bank in the name of hi« principal, and 
ho iins nn rxpre^-* power t«i doao; Imt at the same time he signed for hi^ 
principal on a letter of giiarAiiteo In fnvoiir of the Bank on l«half of 
linKliiin rbrahim for the whole amount for which the promissory note "-as 
given. The Bank therefore knew that none of the money was Icing taken 
by the agent an a lotn to his prIncipAl. Tiio agent was given certain 
Hpocified or express powers, but they do iiot irjcludo a power to make hU 
principal a surety for Another’* loan; and they do not include a power to 
borrrow moooy In Ins principal’s nonto for another, or to sign promissory 
notes for Ids principal jointly with another principal.. If ho had been 
given such a power rs the last, an authority’ to guarantco the debt of 
nnotlicr might well bo inferred, because aineo )je clearly has n.) power to 
thrust a partner upon his principal If ho had the power to sign promissory 
notes for his principal jointly with nnotlicr, the manifest cITcct; of suoh 
A transaction would bo that, o9 lictwccn tlie two makers of the note each 
is A surety for the other as to the Amount taken by that other. The sole 
question then is-— is it a necessary incident of the business to guarantee 
the loans of others ? If such transactions ore entered for a commission, the 
business svould not be so much a money-lending business os an insurance 
business. If such transactions arc merely mutual uccomniodations, it niust 
be shown that such mutual accommodations are necessary. Loans can bo 
raised on security without sureties, and the fact that the Presidency Banks 

Act requires two independent signatuics for a loan on a promissory note, 
is not buflicient to show that such mutual accommodations nre necessary foe 
tho business. 

Thc^ank have called two Chetti^ in support of tho proposition that 
it is a necessary incident in a Ohetty’s money lending business, to guarantee 
the doLts of others, Ramanath Chetty, tlie 2iid witness for the plaintiS. 
the agent for the B M, M. S. T, firm gays that his firm has not guaran- 
teed overdrafts of accounts of persons other than Clietties. He has heard 

that some Chetties do gnarantoe; m such cases the Chetty gels a commis- 
sion. In cross-examination he states that ‘those whose principals alMwed 
them to guarantee the overdrafts of other people they guarantee.' Hi" ovin 
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priDcipal has told him thftt ho ehoiild not guArantcc people other than 
Chettles. The other Chetty Udiappn, 5th wltne^i for the plaintiff wlio i? 
tiic agent of tiic V. A. II 5nn, aaya : ' It ia left to the option in Itangoon of 
the agents to guarantee the overdrafta of othcra. Some take the authority 
from the principal before for ao doing and aoino do ao after the tranaaction 
has been entered into. Some principals do not allow their agents to do 
tliia guarantee husineis at all'. Mr. Giles contends that inasmuch os the 
Presidency Banks .\ct requires tho aignatuKS of two persons (who are 
not partners) for a loan on promissory note, that the defendant must Iiavc 
known from tlio casli credit account nt tho Bank of Bengal that other per- 
BOna had stood guarantee for him end that therefore he inunt have 
assumed that his agent was standing gciaranteo for others, and that it is 
a normal feature to mutually guarantee in Chetty banking business. 
It is not ehown that the defendant would know of tho coali credit 
account at tiic Bank of Benual; and I do not think it is made 
out that it Is 0 necessary incident In a Chetty honking and 
raoney-londing business tliat the Chetty roust necessarily guaraotcc another 
Chetty. It is certainly not made out in tins case thot it is port of the 
Ch_etty buBincsB to stand guaraiUco for other* who arc not Clicttios 
Powers of attorney must be construed strictly end unless there is an ex* 
press pou er given to the agent to enter into contracts of gusrenlce on be- 
half of others or to execute negotiablo instruments joiolly with otliers, it 
rests oil the Bank or other person lending the money to rIiow tliat tlic 
agent had in fact authority to enter into such a transaction " 

On this appeal, 

i.S'tr H. Erie Hichards, K. C., anti F. J. Coltmaii, for 
the appellant, contended that the Ohief Conrt liatl 
^vrongly held that tho rei^pondcnts were not liable on 
the contract of guarantee. Tho power of attorney, if 
not expressly then by implication, authorised Chock- 
alingam Chetty to endorse the promissory note, and 
execute the guarantee agi'eeraont. Reference was made 
to BryaniyPoivis and Bryant y La Banquedu Peuple 
(1). It tho respondents had produced tho account 
books, which were called for, they would have shown 
that guaranteeing loans and ovenlnifts fell witliiii the 
Scope of Lutchmanan Chetly’s business of b.inkcr and 
inoiieydcndcr ; and in the absence of the account books, 
(1) [18031 .V a 170, 177 
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/ini/nOAM. If<> «-onM not lic aM(fiorr«c<( fwi’tfiont an cxpre*? power to tint 
r0cct), lo enter Iota any (ran^actinn under wlu'ch principal incurred ft 
tialiility, Miit-'K-i Hucli trannaclion wb 4 a nm”*iary incident In the carrj'jej^ 
on of a Cliclly liankinj; nnd moncy-lcndlnj; laisinc'iA, If tlio transaction 
entered Into liy tlic a;^nl I**, on llic faco <*f it, BtiUiorireJ }iy tlio power of 
fttlorncy, tlie Itank neoil not look to the application of llie money by tlie 
ap'nt ; tint (f it ift atiown that the Rank hail notice of the real nature of the 
(ranfactiou and fueh transaction Is not within the ftcope of the 
niitliority, tfio principal would not lie liable. In tliis rase the ni^ont endorsed 
n promi*-vory note fn fiu-oiir of Urn Bank In the name of his principal, and 
ho has an express power to do ao; hut at the same time lio 
principal on a letter of ptarnutcc in fosour of the Bank on I'chalf of 
Ifnshim Rbrahim for the whole amount for which t)io promissory note was 
given. The Bank tlierffore knew that none of tlie jnoney was licin;; taken 
by the agent as o loan to Ids principal. The ogent w-as given cerfam 
(•[K‘dllt'd or express powers, but thoy do not include a power to make h's 
pritioipal a surety fur another’s loanj and they do not inciuilo » power to 
Imrrrow inooey in hie princlpal'e noino for another, or to ligo promissory 
notes for Ids principal juintlywith another principal.^ If lie had been 
given such a power *i* the last, on authority to giiaranteo the debt of 
ntiothor iiiigiit welt l>e inferred, beconvc since he clearly has no power to 
thrust ft partner upon his printipol If he had the power to sign promissory 
notes for his principal jointly with another, the tnanifest ciTcct* of suoh 
a transaction would Isi that, as between the two makers of the note each 
is a aurety for the other as to the amount taken hy tliat other. The solv- 
question then is— is it a necessary incident of tlie business to gunranteo 
tlie loans of others ? If such tronsactions are entered for a coroniissiou, the 
business would not bo so much a moncy'-londitig business a? an insurance 
Imsincss. If such transnctions ore merely mutual uccocnniodations, it must 
be sJiowft that such mutual accommodatioua are ncccaaary- Loans can lie 
raised ou security without enreties, ond the fact that the rresidency Banks 
Act requires two independent sigDOtarcs for a loan on a promissory note, 
is not sufficient to show that aucli mutual occommodotions ore necessary f®*' 
the business. 

“Tlie'Bank have called two Ohettics in support of the proposition that 
it is a necessary incident in a Ohetty’s money lending business, to guftrante® 

the (leLts of others, Bamanoth Ohetty, the 2 nd witness for the plMotiff. 

the agent for the li. Jtl. M S. T. firm aays that bis firm has not guaran- 
teed overdrafts of accounts of persona otlicr than Ohettics. He hw h'*®’'^ 

that some Ghettics do guarantee; in such cases the Chetty gets ft commis- 
sion. In Cross-examination he states that * those whose principals al'owed 
tliem to guarantee the overdratta of other people tiiey guarantee.’ H'" 
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principal has told Iiiin that ho ahoiild not guarantee people other than 
Chettica. The other Clietty Udiappa, 5tli witnoia for the piaintif! who is 
the agent of the V, A. U firm, raya : ' It ia left to the optiou in Itangoon of 
the agents to gxiaranteo the overdrafta of others. Some take the autiiority 
from the principal hefore for go doing and aomo do oo after the trauaaction 
has been entered into. Some ptiticipaU do not allow their agents to do 
this gnarantco business at all'. Mr. Giles contends tbot inasmuch as tho 
Presidency Qaiiks Act requires tho aignaturos of two persons (who are 
not partners) for a loan on promissory note, that the defendant must have 
known from tho caih credit account at the Dank of Bengal that other per- 
eona had stood guarantee for liim and that therefore he inunt have 
assumed that ins agent was standing gnarniileo for others, and that it is 
a normal feature to mutually gnarantco In Cbetty banking business. 
It U not shown tliat the defendant would know of tiio cash credit 
account at the Hank of Bengal; mid I do not think it U made 
out that It la a necessary incident In a CUetly banking nud 
inODey*len<Hug business tliat the Chctly must necessarily gnarantco another 
Chetty. It is certainly not made out in this case that it is part of tliu 
Clietty business to stand guarautce for othcra who arc not Chcttiea. 
Powers of attorney must be conaUocd strictly and unless there is an ex- 
press power given to the agent to enter into contracts of guarantee on be- 
half of others or tu execute ncgotiahlo lostruments jointly with others, it 
rests Oil the Usnl: or other person Ivndiiig the money to sliow tliat the 
agent had in fact authority to enter into sucli a transaction.” 

On this appeal, 

Sir H. Erie JRichards, K.G., and F. J. Coll man, for 
the appellant, contended that the Chief Court hud 
^vrongly held that the respondents were not liable on 
the contract of guarantee. Tho power of attorney, if 
not expressly then by implication, anthorised Chock- 
alingam Chottj to endorse the promissory nolo, and 
c.xecuto theguar.iutcc agreement. Reference was made 
to Bryant, Poicis and Bryant v Ca Banqne dn Peuple 
(1). If tho respondents had protlucod tlio account 
books, which were called for, they would have shown 
that guaranteeing loans and overdnifts fell within the 
scope of Lutchmanan Oholty’s lmsincs.<; of banker and 
money-lender; and in theabsonce of tho account books, 
(I) [1S?3} A.C 170, I?7 
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‘ I'litints*. Up woiilj not lie aiitliornpii fwiHiotil an cxprcii power to tliAt 

luvv or Irioxaclion nnjer nl.itl, l.j, principal ineorrol i 

Hrsnai. ui.lc<H Kuch tranaactioti «r«< a nrnrratj- inriJcnl in tie earrjitj; 

llAWivl™.v ''■’"^'"K"'''I'"""'J'-l'nJin|;lMsine... II tlm trna.action 

Olimv. ‘■"■'"'I inlo l.v llio nsriil i-, on llic faco of it, aiillotirej l.J- tlio power ol 
attorney, llic Itnnt inwa not loot to the application ol the money by tie 
acent ; hot it it i, (|,„ ,|,p p,,, „[ 

< tran.aotion ainl aiiah tra.iaaetion i< not within tho acope ot the asenf. 

niltlinrity, the principal wonhl not lie liable. In tliia caec the attent cndoraetl 
rt {iromiMory notu {n rn\our of ifio Dxnlc in tlie nims of lii< principal, onJ 
lio liiw nn pspresi power l« d..i.o; but at the Pimc timo lio Bi-ncd for l>H 
principal on a letter of ptarntUec in favour of the Dank On I'ckalf of 
Ilnshim Clirahitn for t1»o uhole amount for wlitclj the promn^or/ note woa 
Rivcji. riiQ Bank tliervfnrc knew Hint none of tlm money wfl« kinjc taken 
by tlio njpmt as n Kun to l>ii principal. Tlio ORcnt wai given certain 
Fpecified or esprosa power#, but tlioy do not include n power to make In# 
prinoipil a surety for nnotlicr*# loan; and Ibey do not iftcJiide o power to 
ftorrrow money m In# principal*# name for anotlier, or to eign preniiswy 
nolcs for bis principal j-untly with nnotlicr principal. If lie h«d been 
given eiicli a power is the last, an authority to guarantee the debt of 
Riiothcr miglit well lie Inferred, because since he clearly ha# n.) power to 
tlirnal n partner npoti hi# prlneipal If ho had the power to sign promissory 
notes for his principal jointly with another, the manifest effect: of buoh 
a transaction would be that, 03 l>etwecn the two makers of tho note each 
in a surety for tho other a# to tho amount taken by that other. The sole 
question then is — is it a necessary iDcidcnt of the hudnesa to guarantee 
the loan# of others ? [f such transactions nro entered for n commission, the 
business Avould not bo so much a money-lending business as nn insurance 
I'usiuees. If such transactions arc merely mutual uccoDiniodations, it must 
bo shown that such mutual accommodations are necessary. Loans can be 
raised on security witliont auretic#, and the fact that the Prcsideocy Bonks 
Act requires two independent signatures for ft loan on a promissory notCi 
is not sufficient to show that such mutual accommodations ore necessary for 
tlio business. 

“Tl,o'B.wkh..ec.Iledt»„Oh<.tt™i„,„pp„„„f ,he propo.it.ow th.t 
.t .. a nacea„,y i„cide„t in . Ohelty. sa™»tM 

t ha delt, ol oil, ora. R.m.nath Ohotty, the 2i,d witness for the pW"li«- 
the agent for tho R, J|. S. T. fl„„ „„t g«.r.»- 

eodoverdrat aolooeoant., of peraona other than Ohollio.. He h«, he.ni 

aint. do guarantee; in eueh casea the Chotty gela a commfs- 

. n cross-esaminatioa he states that ‘those whose principals afh'wed 
them to guarantee the overdrafts of other people they guarantee.- H.s own 
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principal has told him that ho eiionld not gaaraotec people otlscr than 
Ciictties. The other Chetty Udiappa, 5tU witness for the plaintiff wiio is 
the agent of tlio V. A. 11 firm, bays • * It U loft to tho option in Rangoon of 
the agents to giiarantco tlie overdrafts of others. Some take tlie authority 
from the principal hofore for so doing and somo do so after tho transaction 
iias been entered into. Some principals do not allow tlicir agents to do 
this guarantee husinets at all’. Mr. Giles contends that inasmuch ns tho 
Presidency Banks Act requires Ibo ajgnatoi^s of two persons (who are 
not partners) for a loan on promissory note, that the defendant must have 
known from tho cash credit account at the Bank of Bengal tliat other per* 
eons had stood guarantee for him and that therefore he miint haro 
assumed that ids agent was standing gnarantco for otlicrs, and that it is 
a normal feature to mutually guarantee In Chetty banking business. 
It U not siiown that the defendant would know of tho casli credit 
account at the Bank of Bcngai, and I do not think U is made 
out that it is a necessary incident In a Chetty banking ntid 
money-Iendmg busiDe«s tliat the Cbelly must necessarily guarantee another 
Chetty. It Is certaioly not made out in this case that U is part of the 
Chetty business to stand guarantee for others who are not Clietties. 
Powers of attorney must be construed strictly and unless tlicre is an ex* 
press po« er given to the agent to enter into coolracte of guarantee nn be* 
half of others or to execute ncgotiablo lustrunicots jointly with others, it 
rests oil the Bank or other person lending tho money to show tliat the 
agent had in fact authority to enter into such a transaction " 

On this aj)peaJ, 

Sir H. Erie Ifichards, K.C., and F. J. Cnltman, for 
the appellant, contended that the Oliicf Court had 
^vrongly hold that the respondenia were not liable on 
the contract of guaiantco. The power of attorney, if 
not oxj)rcssl>' then by implication, antliorised CJiock- 
alingam Chetty to endorse tlic promissory note, and 
execute tUeguanmtee agreement. Reference was made 
to Bryant, Powis and Bryant v La Banqac dn Peuple 
(1). If tho respondents had produced the account 
books, which were called for, they would have shown 
that guaranteeing loans and ovcnlmfts fell within tin* 
scope of Lutchmanan Olietty’.s busine.<!s of banker and 
money-lender; and in thoab.‘!eiiceof the account Iwoks 

(1) .\.C 170,177. 
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I'O'iino'i. lie uomU rot I* audiorloo! (witlionl on cxprc*'' f^jircr to tliit 
cfTcct), to enter Into our IraiKaction under nliJcJi lii< prjiicipol * 

li'il’ility, unli'in Midi tranBiction wn-i ft tiecti^flry inciJcnt ill tbc carrjing 
on of A Ciietty liaukiii/j «n«l inofiey'lcndini; luiniac-**. If tlio troD’ACtiun 
rntered into I»y tin* OKi^nt ix, on <Iic fueo of it, nutfiorired l>y liic power of 
ntU'rney, llie llnnk in-eJ iiol look to tlie Application of tlic money by the 
ttcent ; bill If it »A Klintvn tliftt tlio Hftnk liwl iioticu of tbc real nature of the 
trftrti<nctii'ii And nncli traiiAiction not within tlio ftcopc of the a;;Cf'l« 
nntliority, the priuclpnl would not l*e liable. In tbi« ea^c tho nejeot endorsed 
ft promi^-'ory notr In faxour of tbo Rank in the name of hi* principal, and 
Jio hm nn expresi power to do no; but at the aitne time be sitrned for his 
priiicipnl On a letter of KiiftrAntec in favour of the Batik on Idiftlf d 
Ilnshiin nbrahiiii for the whole amount for which t)ie proini<sory *'dc was 
Riven. Tiio Bank therefore knew that iioii'' of the money wo* Idnc taken 
by tbc ftRciit ftH ft loin to Ids principal Tho fluent «os given certain 
►pecifieJ or oxpn'^s powero, but they do not ioclu'lo a power to malm 1 '"'* 
principal a surety for nnother** loan; and they’ do not iflcludc a po«er to 
I'orrrow money In Ids principal’s name for another, or to ripn promis'^ory 
notes for hi-* prineJpal jointly with Another principal.^ If ho hod been 
Rtvcti such ft power is the last, an nuthority tf* Ruarantee the debt o 
jinotlier nURht well 1*0 inferred, because einee he clenriy hna tio power to 
tliruel A partner upon Ida prinripal If ho Itnd the power to Bignpromioory 
notes for his principal jointly with another, the manlf-'at eiTect. of suo ' 
ft tronsaction would bo that, as between the two makers of the note eac 

is a Biirety for tho other os to the amount taken hy that other. The s 

question tlicn is— ds it a necessary incident of tho business to guaraiite 
the loans of others 7 Ifsuch transactions arc entered for a commission, 1 1 
business would not bo so much o money-lending business as an insurance 
Inisiness. If eticli (rnnsactioiis arc merely mutual ue-comniudations, it 
be shown that such mutual Accommodations nre necessary. Loans can 
raised on security without sureties, aud the fad that the Presidency Ban 

Act requires two independcut signatures for a loan on a promissory note, 

is not fcufficient to show tliat ftucli mutual accommodations nro necessary for 
the busiiicoa. 

“ Tho^Rnnk have called two Ohetlics in support of the proposition that 
it IS a necessary inddent in a Ohetty’a tnouey lending business, to guarantee 

the delta of others, fiamiinatfi Chetty, the 2nd witness for tliC 

the agent for the R. M. M. 8. T. firm says that his firm has not guaran- 
tood overdrafts of accounts of persons other than Ohetties. He has heard 

that some Ohetties do guarantee; in fluch cases the Cbetty gels a conunw- 

eion. In cross-examination he states that ‘ those whose principals alh'W 

them to guarantee tlio overdrafts of other people tliey guarantee.' H'* 
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principal has told him that ho eltonld not guarantee people other than 
Glietties. The other Chetty Udlappa, 5th witness for the piaintilt who is 
the agent of the V, A. H firm, eays : * It U left to the option in Ilangoon of 
the agents to giiaranteo the overdrafts of otliers. Some take tlie authority 
from the principal before for so doing and somo do so after the transaction 
has been entered into. Some principals do not allow tlieir agents to do 
tills guarantee husineis at all'. Mr. Giles contends that inasmuch ns the 
Presidency Banks Act requires llio signatures of two persons (who are 
not partners) for a loan on promissory note, that the defendant must have 
known from the ca-ih credit occount at the Dank of Bengal that other per- 
sons had stood guarantee for him and that therefore lie inunt have 
assumed that his agent was standing gnarantco for others, and that it is 
a normal feature to mutually gooranteo In Chetty banking business. 
It h not shown tliat the defendant would know of tho cash credit 
account at tlie Bank of Benuat; and I do not think |C is nimle 
out that jt 13 a necessary incident In o Chetty hanking and 
money-lending buslhe«« that tiie Chetty roust necessarily guoraDtcc aiietiicr 
Chetty, It Is certainly not made out in this cose that it is part of the 
Chetty business to stand guarautce for others uho arc not Clietties, 
Powers of ottorney must be construed strictly and aide«8 tiicre is an cv 
press power given to the agent to enter into contracts of guarantee on lie- 
half of otliers or to execute negotiable inatruincoti jointly u ith others, it 
rests oil the Bank or other person londing the money to ahou tliat the 
agent had in fact authority to enter into such a transaction " 

On this appeal, 

Sir H. Erie liichards^ K. C., anti F. J. Coltman, ft»r 
the apiicllant, contondod that the Chief Court hail 
wrongly hold that tho respondents wci-o not liable on 
the contract of guarantoo. The power of attorney, if 
not expressly then by impUcatioii, anthorisod Chock- 
alingam Chetty to endorse the promissory nolo, and 
execute tho guarantee agreement. Reference wts made 
to Bryant, Powis and Bryant v fyi Danqne rfit Pextple 
(1). If tho respondents had pnxluced tho account 
hooks, which wore called for, they would have shown 
that guarantooing loans and oveixlrafts foil within the 
Rcopo of Lutchnuvnnn Ohetty’s Inisinc.ss of h.inkcr and 
money-lender; and in the absence of tho accoiuit books, 

(1) fl893) A.C, 170, 177. 
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it mlfjht 1)0 presumed that tho accounts would Imvo 
showii^'tlifit was tiio case. Rofercnco was made to 
Boction 114 of tho Kvidonco Act (I of 1872) chiuscs 
(/I & (f])> No ovidoiicc was given to show that 
Lntchmauaii Ohotty over had forbiddou his agent 
lo enter into such guamnteos ; and for tho appellant 
It was proved that Itho Bank was not aware that 
thoro had boon an 3 ' siicli action on tho part of Lut- 
chmaiian Chott^*, and hud no notice of it. Tho 
Presidency Banks Act (XI of 1870, as amended by Act 
I of 1907) Boctions 3C(a) and (^)) paragraph G, and 37(e) 
wore referred to j that Aot by the last named section 
required tho signatnros of two Independent and uncon- 
nected firms for a loan on a promissory note. There 
was evidence to show' that Lntclimanan Ohotty hold 
out his agont as having authority to onfcor into con- 
tracts of guarantee. Tho Trial Judge was right In find- 
ing that ho had ratified the transaction. Ho w’as, it was 
submitted, on the ovidcnco well awaro of what was 
going on, and that his agont was guarantoolng loans, 
and ho took no objection to tho agent’s action in that 
respect ; Fitzgerald v. DresslcriV) was distinguishable : 
it decided that evon u strong probability that the 
princixjal know of the doings of tho agont was no 
sufliclont foundation for a picsumption tliat there wa-i 
ratification, but thoro must be diroofc evidence of such 
knowledge I but in that ci\ao there was no original 
authority, such as existed In tho present caso, in the 
agent to make any promise or gciarautoe. The defi- 
nition of authority in section 187 of the Oontraot 
Act (IX of 1872) was referred to. 

Newholt, K. O., and Gerard S. Sanders, for the res- 
pondents, contended tliat there was no evidence to 
show that Tjutcliinanan Ohotty over know that Ohock- 
alingara Ohotty had given a guarantee for any debtor. 

(1) (1859) 7 0. B. (N.»S.) 374. 
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Eofei*oncc was made to Jacobs v. Jlforns (1), nor had 
ho over authorised Chockalingam Ohetty by power of 
attorney or otiiorwiso to ontor into tho guarantee on 
behalf of Hashiin Ebraliim. Bryant, Powis and 
Bryant v. La Banquo dn Pcap^c (2), as to tho con- 
struction of general powers j and Re Dowsons and 
Jcnldns Contract (3) were referred to. As to the 
burden of proof, reference was made to Pole, v. 
Leash (‘I). Tiioio was no evidence that guaranteeing 
accounl.q foil within tho scope of tho business of a 
Ohetty money-londor such as Liitchmanan Ohottyj 
and if such evidence had been tendered it would not 
have boon adniLsiblo evidence that Lutchmanan 
Cliotty liold out Oliockalingam Oliotty as being author- 
ised to ontor into such a guarantee as is alleged in the 
present suit, or that ho had ratified a guarantee so 
made. Roforonco was made to section 114 of tlic 
Evidence Act (I of 1872), and Cooper v. Gihhon (5). 

Tho appellant was not called upon to i-cply. 

Tho judgment of their, Lonlsliips was dolivoiod hy 

Mn. Asikeh Alt. This is an appeal from tho Cliiof 
Court of Lower Burmah, and the solo question for 
dctcimination is wliethcr tho agent in Rangoon or tho 
original dcfojidant to the action, Lutchraanan Oliotty* 
sLiico deceased, now represented by tlic respondenfa, 
had authority to enter into tho transaction with tho 
plaintiff bank on the ba^is of winch it seeks to enforce 
tho present claiiii ngsunst tho princiiial. 

Lutchmanan Ohotty was a native of Madras and 
ordinarily resided there. lie bcloiigetl to tho well- 
known Ohotty money-lending c:isto, and had a large 
and apparently lucrative inonoy-loiiding bu‘'incs.s in 
in UOO’l l Cl, sift. S2l ttKlnmc.,; (3) [IWil 2 CU 214, 219 

[1901] I Cl. 201 (4) (1802) 33 L. J Cl.. l.'iO. |Ct 

12) fl^-931 A c. 170. 177 (5}(lbi3) 3 C«np 3C3 
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1)0 iiresuinwl that tho accounta would have 
lUvK ov 8liown| that W’aa tho case. Roforoiico was inado to 
iiMoAi, Boction IH of tho Kvidonco Act (I of 1872) clauses 
Uamanatiias- (/) & (ff). No ovidoiicc was given to show tliat 
Lutchinannn Ohotly over liaci forbidden his ngont 
lo enter into such guanmtoos; and for the appollaut 
it was proved that *tho Bank was not aware that 
there liad been any ouch action on tlio part of Lut- 
chmanan Oliotty, and had no notice of It. Tho 
' Presidency Banka Act (XI of 1870, as amended by Act 
I of 1907) aectiona .8C(«) and (6) paragraph C, and 37(e) 
wore referred to j that Act by tlio last named section 
required the signatures of two indopendont and uncoil- 
iicctcd firms for a loan on a promissory note. There 
was evidence to show that Lntclimnnan Ohotty liold 
out his agent as Iiavlng authority to enter into con- 
tracts of gnarantoo. The Trial Judge was right in find- 
ing that he had ratified the transaction. Ho was, it 
submitted, on the ovidonco well aware of what was 
going on, and that bis agent was gnarantoolng loans, 
and ho took no objection to the agent’s action In that 
respect ; Fitzgerald v. VressleriX) was distinguishable ; 
it docUlod that even u strong probability that the 
principal knew of the doings of tho ngont was no 
suflicLont fomidation for a picsumption that tboro wa? 
ratification, but there must bo direct evidence of such 
knowledge} but in that case thoro was no original 
authority, such lu? existed In tlxo jircsont case, in the 
agent to make any promise or guarantee. Tho defi- 
nition of authority iu soctlon 187 of tho Contract 
• Act (IX of 1872) was referred to. 

Fewholt, K. 0.y and Qerard S. Sanders, for tho res- 
pondents, contended that there was no evidence to 
show that Lutchmanan Ohetty ever Jenow that Ohock- 
alingam Ohetty had given a guarantee for any debtor. 

(i) (1850) 7 0. B (N.»S.) 374. 
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Rcforoucc was made to Jacobs v. Jlforris (1), nor had 
ho ovor authorised Chockalinfjam Ohetty by power of 
attorney or othorwiso to outer into tho guarantoo on 
behalf of Hashiin Ebrahim. Bryant, Powis and 
Bryant v. La Banque du (2), as to tho con- 

struction of gonoral powers; and Ite Doivsons and 
Jenkins Contract (3) wore referred to. As to the 
burden of proof, reference was made to Pole. v. 
Leash (4). Tlioio was no evidence that guaranteeing 
accounts. fell within tho scope of tho business of a 
Ohetty money-lender such as Lutchmanan Ohetty ; 
and if such evidence had been tendered it would not 
have boon admlssiblo evidence that Lutchmanan 
Ohetty hold out Ohockalingam Ohetty as being author- 
ised to enter Into such a guarantee as is alleged in the 
present suit, or that ho had ratified n guarantee so 
made. Roforonce was made to section 114 of the 
Evidence Act (I of 1872), and Cooper v. Gibbon (5). 

Tho appellant was not called upon to reply. 

Tho judgment of their. Lordships was dolivciod by 

Mn. Ameer Ali. Tliis is an appeal from the Cliiof 
Ooui't of Lower Bunnali, and the solo question for 
dcleiinination is wliether tho agent in Rangoon or the 
original defendant to the action, Lutclimannn 01iotty« 
since deceased, now represented by the respondunts, 
bad autliority to enter into tho transaction with Ujo 
plaintiff bank on the basis of which it seeks to enforce 
tho present cLiim against tho principal. 

Lutchmanan Chotty was a nativo of Madras and 
onlliiurily resided tlioro. lie belonged to tho well- 
known Ohetty money-lending cisto, and had a large 
ami apparently lucrative monoy-Ioiuling business in 
tl) 1190-2] 1 Ch. 8lfi, B2l ; anirini..^' (3) [190t] 2 Ch 214.219 

[1901] 1 Cli 201. (4) (I8>*2) 33 L. J CJi l.’-.S. ICl 

12) .\ u. 170. 177 (5) (lbl3) 3 C»n|>. 303 
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(Jf' prcmimwl tlint tlio nccounts would liavo 
Hakk ov filiown| ihfit w'as tlio case, Koforonco was made (o 
itEjoAi. Koctioii IM of llio Kvidonce Act (I of 1872) clauses 
lUMAHATiiAv {f) k io). No ovidojice w/w pi von to show that 
CfrioTY. Lutclunaimii Ohotty over Imd forbidden his apont 
io enter into euoli puanuitoos { nnd for the iippollanl 
It waa proved that Itlio Bank was not nwaro that 
tlioro had been any Rtich action on tho part of Lut- 
chinanan Obetty, nnd had no notice of it. Tho 
• Pi-esidoncy Banka Act (XI of 1870, as amoudod by Act 
I of 1907) Hoctions 3C(«) and (h) jiampruj)!! C, and 37(r) 
wore rofori'od (o j tliat Aet by tho last named section 
required thoflignntnrosof two Indopendont anduncon- 
noefed diTOn for a loan on a promissory note. There 
w’ns cvidonco to show’ that Lntchmanan Ohetty hold 
out his apont as having authority to enter Into con- 
tracts of guarantco. The Trial Judge was right In find- 
ing that ho had mtifled tbo transaction. Howas.lt was 
submitted, on the ovidonco w’on aware of what was 
going on, and that bis agent was pnanuitcolng loans, 
and ho toolc no objection to tljc ngont’s action in that 
respect; Fitzgerald v. Dresslcr{l) was distinguishable: 
it decided that even n strong probability that the 
lu'incipal know of tiic doings of tho agent was no 
sufficient foundation fora piosiunption that thoro wa? 
i-atiC cation, but tJicits must be direct evidence of such 
knowledge; bat in tliat case there was no original 
authority, stich as existed In tho present case, in the 
agent to make any promise or guarantee. The defi- 
nition of authority iu soction 187 of tho Contract 
Act (IX of 1872) was roforrod to. 

l:7ewhoU, K. <7., and Gerard S. Sanders, for the res- 
pondents, contended that there wag no ovidonco to 
sliow that Lutchinanan Ohotty over know that Ohock- 
aliiigam Ohetty liad given a guarantee for any debtor. 

(1) (1859) 7 an. {N.»S) 374. 
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Roforoiico wftH made to Jrtco&s V. Morris (1), nor had 
ho over authorised GhockiUingam OUetty by power of 
attorney or othorwiso to onlor Into tho gtiarantoo on 
behalf of Hashlm Ebrahim. Bryant, Powis and 
Bryant v. La Banque drt Pcnplc (2), as to tho con- 
struction of gonoral powers j nnd Ite Dowsons and 
Jenhins Contract (3) wore roforred to. As to the 
burden of proof, reforonce was made to Pole. v. 
Leash (4). Thoio was no ovidonco that guaranteeing 
accounts fell within tho scope of tho business of a 
Cbetty money-lender such as Lnlchmanan Ohotty; 
and if such ovidonco had beoii tondored it would not 
have boon admissible ovidonco that Lutchmanan 
Chotty held out OhockaUngam Oholty as being author- 
ised to enter Into such a guarantee ns Is alleged in the 
present suit, or that ho had ratified a guarantee so 
made. Eoforeaco was made to section 114 of the 
Evidence Act (I of 1872), and Cooper v. Gibbon (5). 

Tho appellant was not called upon to reply. 

Tho judgment of tlioir Lordshlpn was dolivoiod by 

Mn. Amker Ali. This is an appeal from tho Chief 
Couit of Lower Buriuah, and the solo question for 
dctciininatiou is whctlicr the agent in Rangoon or the 
original defendant to the action, Lutchmanan Chotty* 
Kinco deceased, now roprescntetl hy the respondents, 
had anthority to enter into the transaction with the 
plaintiff bank on the basis of which it seeks to enforce 
tho present claim agj\inst tlie priiicii>ai. 

Lutchmanan Chotty was a native of Jladras and 
onlinarily resided there. lie bcloiigcii to tlio well- 
known Chotty money-lending ccuste, and had a large 
and api)arontly Incr.itlvc money-lcmiing busines-, m 
(1) l Ch. 810, 821 ; oninum^' (3) [IWl] 2 Cli 2U. 219 

[19(11] I Cli 2G1 (4) (1802) 33 L. J Cl, tr.S rC| 

12) 111-93] \ c I7y. l77 (5) (tbl3) 3 C^tni*. 503 
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I 0 ir> Ranponii, winch ho carried on by ngunts, ximlor name 
Bask or ‘^B(l style of “ Ana Rooiia Ltiina,” or shortly ** A.'R. L. 
UrsoAL Cliotty.*’ Previous to 1901 ho had two pannors, but 
IiAMASATiiAN uftei’ tlic dcutli oE one uiid the rotiromont of tlio other 
CnKTTt. in year, ho -Wiis the sole owner of the biisiiiess. 

By a power of attorney dated the 2Uh of October 
1901, he appointed ono Ihimaswamy Chetty, described 
in the documont ns *‘ut present of Rangoon,” as his 
attorney under “ the style or firm of Ana Roona Laina 
or' A. R. L. Ratnuswainy Ohetty.” On the 15tli of 
May 1905 Rainaswamy, by the power reserved to 
him in his appointment, substituted in his place ouo 
Cliockalingam Chetty “ns the attorney and agent” of 
tho delondant. And ainco his appointraont Ohocha- 
Ungam admittedly has managed tl»e entire money- 
lending business of the (Icfondant’s firm in Rangoon. 

Tho transaction which forms the basis of the 
present claim was entered into in May 1908. It 
appeal's .that about this lime one Ilassnm (or Hashim) 
Ebrahim, with whom ChockiiUngam Jiad previous 
dealings and wlio was evidently a constituent of the 
firm, applied to him for financial assistance. He 
acceded to tiie request, and the arr.mgement that was 
Come to between thorn was in substance this, that 
Cliockalingam slionid pledge tho firm’s credit with 
tho plaintiff bank to enable Ebrahim to Inivo a cash 
credit account oi>eiicd in his name and obtain from 
the bank advances not exceediiig in the aggregate 
Rs. 50,000, and that to secure the due repayment of 
this amount with interest thereon ho shotikl execute 
a promissory note in favour of the defendant’s firm 
which Chockalingain on his side should eiidoi^o over 
to tl\c bank. 

It is to be observed in this connection that under 
the provisions of The ;Pi-csideacy Banks Act (XI of 
187G, s. 37, cl. e), the bank is iirocludetl from opening 
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cash credits ou the secavity of any negotiable instru- 
ment of : — 

“ Any indlMilual or partnership firm . . . which does not carry on it 
the several resporsibilities of at least two persona or firms iinconnected with 
each other in general partnership.” 

It was in view of this provision of the law and the 
practice of the bank in conformity therewith, that the 
promissory note for Rs. 50,000, bearing the usual bank 
rate of interest, was executed on the 23td May l.'OS, 
by Ebr.ibim in favour of “A. R. L. Chockalingam 
Chetty,” the name under which the defendant’s firm 
admittedly' carried on business in Rangoon. This note 
was endorsed over by Chockaliitgawi to the bank. 
Thus both Ebmhim and the Chetty firm became 
severally liable ou the note, one as the drawer, the 
other as the endorser, for advances to Bbrahim on liis 
cash credit account. , 

At the the same time and on the same date Ohocka- 
llngam gave to the plaiiUitE bank a letter of guarantee 
on behalf of his firm. It stated the nature of the 
transaction and the character of the obUgJition under- 
taken by the Chetty firm in these tcriu'* : — 

It considcratioft of Uw Uaob of Uavios *?***'* 

to qrant to Ilassitm Ebraliim (who U iMTcioafWr refern^i to ai tbo Dor- 
rower) accoiiiraodatiuD by wa) of Cadi Creiiil to such ou aiaouut fruiu time 
to time the Bank in ila discretion shill think proper ujxjn comllii'in that 
such CaiH Crelit ^l.all to tlio estent of Ks. 50.0)J onJ intrrreit ft s-cureJ 
by tlio IVomiisory Note hereinafter iwsntioueU wc the tmJ-rsignoJ A It L 
Chockalingam Chetty (Guarantor) lia»c delivered to the Dank of Bengal n 
Proini<'>ory Note dated 'JSrJ Ma) 190S for Us. 50,000 *U'l interest paj able 
on deiuaud made by the Mid Borrower m faii-nrof us and endotve-i b\ »s 
to the said Bank or order (th>* sn.l Promissory note (•eiiU int -rded a< a 
guarantee to the eitent of Us. and interest of the lalince from 

time to lime due to the loiid Dark from tlx* aaid Dorrowrr on accuat of 
tlio sail Cash Credit) on the under<taadinz tiiat the Dank ahall l-e at Ilh rt« 
to t.ake Meps to enforce pajm^nt of tl»e said Prptni«s*>rT Note at any 
time after notice in writiiij: demanding payiaert p>«'TeJ to u« at 

our u*iial or li«t ^nowii adjre-s and default l<eiDg male m piyt»-ct fo* 
three dajs after the pO'tiiig of such rotice." 
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Ebmliim ajijjcnrs to liave tlniwn considerable suni=? 
of money on the cash credit account tlins opened. 
He was adjudicated an in.solvent .shortly after, and 
hi.s assets vc.sterl in the Oflicial As.si^nee. He himself 
i.s said to liave ab.scondcd. 

The plaintiff bank thcrenpon called upon the defend- 
ant to pay the amount due from Ebrahim, and on 
bis failure to do .so, bron^ht the present action in tlie 
Chief Court of Lower Biirmali in its original civil 
jurisdiction. The defence to the action in the main 
is the denial of anthorlly on tlie part of Chockalingam 
to enter into tlic tnincaction so as to bind tlie defend- 
ant’s firm.. 

The case was at first hcnnl ex purie, owing to the 
default of the defendant to enter appearance, bat the 
ex jyjrio decree was set aside, and tlic suit came on for 
trial as a contentious cans© on the 17th Jannaryd9l2, 
befoi’O Ormond J., who framed the issues and took 
liart of the evidence. It was lieard subsequently by 
Robinson X Tlic defendant, besides putting in the 
power of attorney and the instrument substituting 
Chockalingam in place of Ramaswamy, adduced no 
evidence ; and Robinson J. held in substancs that 
although there was no e.^epre-js anthority to the agent 
to enter into a transaction of this nature the defendant 
subsequently ratified and con6rmed the act, and was 
therefore clearly liable. He accordingly decreed the 
plaintiffs’ claim. The Api>ellate Court did not agree 
with this view. The learned Judges further consi- 
dered that if guaranteeing the loans of others was tobe 
regartled as “necessary incident of the business, it 
would not be so much a money lending business as an 
insurance business.” 

They accordingly dismissed the suit. 

In their Lordships’ opinion this jndg'ment cannot 
be supported. The learned Judges seem to have 
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missed the real point at isane. They do not appear to 
liayo correctly apprehended the diameter and extent 
of the powers entrusted to the agent or the nature of 
the business which he conducted and managed on 
behalf of the defendant in Rangoon. 

Their Lordships desire to refer shortly to the prin- 
cipal provisions of the power directly bearing on the 
question i-aised in the case. After setting out that he 
was formerly carrying on the businc.ss of “bankers 
and money-lenders in Rangoon “ in co-partnership 
with two other iiersoiis, and that owing to the death 
of one partner and the retirement of the other, lie was 
then “ solely carrying on the same business” under 
the ttylo of A. R. L. Chotty, and that he was desirous 
of appoiuting Ramaswamy Clictty as Ids attorney for 
tlio general management of his said business, the de- 
fendant (Lutclinianan Chotty) proceeds to .state tlio 
duties with which ho charges the agent and the 
powers he cntinsts him with : — 

“To transact, cotiducl, nn<I manage all and every or any of llic alTaira, 
concern-*, matUra, and tliiniis In winch I, the xai 1 1. A. U. L Lutchtnanan 
Clictty, now am or hereafter mny be in aoywi«c -intcrerteJ and coiiccrnc*!, 
and for that purpose t-> ti*ic or rlgn my name to all aoJ every or any doon- 
ment-i or document writiiiga or writing whatioewr. To l>orrow money 
from hank or liaaks, firm or fifing, person or pernoup, either with or with, 
out pledge of Hecnriticp money advanced to »arioiK perrom*." 

The authority to borrow Is given in explicit ami 
the broadest terms, “ either willi or without /jJedge of 
the securities” lodged with the agent by constituents 
for moneys advanced to tiiein. 

The power then goes on to declare:— 

*' To make, draw, eigii, accept, endorttt'. negotiate and tranifer all and 
every or any DilN of Exchange, Promi-nory X-te<, I!imdi>, Chequea, 
braft«, Hills of Lading and all and every i.thof negotiable eecuritira what* 
•cx'Xcr to which my signature or endoratment may lie reqoircd or which 
my raid alt.imey may in bi« ab.olute di-cretion think fit, to make, draw 
•ipn. accept, en li>r»e, negotiate and trantfer in my r.ane* and nn mr 
I'chUr- 


1915 

Bavk or 
Bevoai. 

UtMAXATlIAN 

CllKTTY. 



5i0 


1915 

Bask of 
Besoal 

f. 

IUmasatiiav 

ClJETTy. 


IKDIAN LAW REPORTS. [VOL. XLIII. 

It is to be borne in miiul that the tlcfcndant’s busi- 
ness V7as n gencrui inoney-lentling business, in tlie 
course of which he financed botli Chetties and non- 
Chotties. Tlio afront had express authority to borrow. 
For what purpose? To lend to others. It was an 
essential incident of the business ; and the authority 
to borrow implied an authority to pledge the credit of 
the firm for the purpose of obtaining or securing ad- 
vances from others to coiistitucuts. It was a matter 
of convoiiloncc that, instead of receiving the money 
directly himself tind leiuUng it to the borrower, he 
authorised tlio lender, in this case the bank, on the 
idedgc of the firm’s credit, to advance the money to 
the borrower. 

Applying to the power in the present case the 
canon of construction laid down m Bryant, Powis and 
Bryant, Lcl.y. La Dauqu^i dn Penple(l) viz. — “that 
wliore an act purporting to bo done under a power 
of attorney is challenged as being in excess of the 
authority conferred by the power, it is necessary to 
sliow that on a fair construction of the whole instra- 
ment the authority in question is to be found within 
tlic four corners of the instrument, cither in express 
terms or by necessary implication,” their Loi-dships 
consider that the authority to enter into transactions 
of the nature in dispute is to he found in the document 
itself by necessary implication from the nature of the 
business, with the general raanagomeut of which the 
agent was enti-nsted. Without such authority it 
would hardly have been possible to carry on the busi- 
ness of a money-lender and financier. 

It is clear from the facts proved in the case that 
for three years it was accepted, and business was 
transacted on the basis, that the agent was invested 
with full authority in that behalf. For between May 
(1) [1893] A. C 170, 177. 
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1905 Sind May 1908 Cliockalingam entercil into twenty- 
three identical transactions wilbont, .so far ns appears 
on the recoitl, any question being raised that they 
were in excess of his authoriti’. Besides, tliere is 
evidence that among these Chetty. money-lending 
firms it is the practice for the agent to pledge the 
credit of the principal in this manner. 

It was urged on behalf of the defendant that it was 
not shown he had received any benefit from the tran- 
saction in question. Their Lordships think that if 
authority is established the mere fact that the prin- 
cipal did not receive liny benefit does not rid him 
of his liability. But it is to be observed that the case 
of the plaintiff bank was that the defendant’s books 
of accounts would show receipt of commission on the 
transaction. It called upon the defendant to produce 
those books, which he failed to do; nor was Chocka- 
lingam called to suppoit his allegation in respect of 
the non-receipt of commission. 

Their Lordships arc of opinion that the decree of 
the Chief Court should be set aside, and that 'of 
Robinson J. should be icstorcd. The icspoiidonts 
must pay the costs of this appeal ami of the appeal in 
the Chief Court. 

And their LJixlships will humbly ndviso His 
Majesty accordingly. 

Appeal alUnvrtU 

Solicitors for iho appellant ; Arnoaltl Son. 

Solicitors for the ri'spondents : liramaU U'/iitr. 

.T. V. w. 
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It is to 1)0 barnc in iniiul tliiit the (Icfcmlant’.s basi- 
lUvK OK j^encral nioncy-londinp l)nsiness. in the 

IJekoai. coui*so of wliich be fiimiiced both Chettios and non- 
IUmaxatiiav Chettics. The nftent bad expre^a autliority to 1)oitow. 
Chettv. For what purpoae? To lend to others. It was an 
c.sscntial incident of tbe buaine.ss ; and tlic authority 
to borrow iin])licd an authority to pledge t)io credit of 
the firm for the purpose of obtaining or securing ad- 
vances from otliora to constituents. It was a matter 
of convenience tliat, in.stcad of receiving the money 
directly hiinseif and lending it to tbe borrower, lie 
autlioriscd the lender, In this ease the bank, on the 
' pledge of the firm’.s credit, to advance the money to 

the borrower. 

Applying to the power in tlie present case tlie 
canon of construction laid down \\\ Bryant, Poioisa^xd 
Bryant, Ld. v. La Bangui dn Penple{\) viz. — “ that 
' w’hcro an act purporting to bo done under a power 
of attorney is challenged as being in excess of the 
authority conferred by tbe power, it is necessary to 
show that oil a fair construction of the whole instru- 
ment the authority in question is to be found within 
the four coniei-s of the instrument, either in express 
terras or by necessary implication,” their Lordships 
consider that the authority to enter into transactions 
of the nature in dispute is to be found in tbe document 
itself by necessary implication from tbe nature of the 
business, with tbe gener<il management of which the 
agent was eutrasted. Without such authority it 
would hardly have been pos.sibJe to carry on the busi- 
ness of a money-lender and financier. 

It is clear from the facts proved in the case that 
for three year.s it was accepted, and business was 
transacted on tbe basis, that the agent was invested 
with full authority in that behalf. For between May 
(1) [1893] A. C 170, 177. 
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1905 rtiid Kay 1908 Oliockniingam entered into twenty- 
three identical transactions ■without, so far as appears 
on the recoitl, any question being wised that they 
were in e.Kcess of his authority. Besides, there is 
evidence that among these Chetty. money-lending 
firms it is the practice for the agent to pieclgo the 
credit of the principal in tins manner. 

It was urged on behalf of the defendant that it was 
not shown he had received any benefit from the tmn- 
saction in question. Their Lottlsbips thinlc that if 
authority is established the more fact that the prin- 
cipal did not receive any benefit docs not rid him 
of his liability. But it is to be observed that tlio case 
of the i)]aintift bank was timt tlie defendant’s books 
of accounts would show receipt of commission on the 
tiunsactiou. It called upon the defcii<lant to pioduce 
those books, which he failed to do; nor was Chocka- 
lingam CJiDed to .sui)i)ort bis alJcgjUion in jvspcct of 
the non-receipt of commission. 

Their Loixlslups aio of opinion tliat tlio decree of 
the Chief Court should be set aside, and that of 
Robinson J. should he rcstoi'cd. The rospomlonts 
must pay the costs of this appeal and of the appeal in 
the Chief Court. 

And their Lortlships will humbly advise His 
Majesty accordingly. 

Appeal alfoii'id. 

Solicitors for the appellant* Son. 

Solicitors for the respomlcuts; Dramatl 4- White. 
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It is to bo borne in mhul that the (Icfemlant’s busi- 
Bask ok was a poncral inoncy-lemlinR l)u.slncs=?, in the 

Besoal com*so of wliicli bo fiimnccd bolli Cbettics and iion- 
Bamasatjuv Cliettio.s. The a*rftnt bad cxprcps authority to borrow. 
CitETTv. Eor 'what purpose? To lend to otliers. It was an 
es'JciUial incident of the biwincsH ; and tlio authority 
to borrow implied an authority to i)ledfl:o the credit of 
the firm for the purpose of obtaining or .securing ad' 
vaiices from ntliera to coiistitucut.s. It w.us a matter 
of couvcuioucc that, instead of icceiving: the money 
directly himself and lending it to the borrower, he 
authorised the lender, ill this case tbo bank, on the 
. pledge of tbo llrnTs credit, to advance the money to 

the borrower. 

Applying to the power in the present case the 
canon of construction laid down in Bryant, Poms and 
Bnjanf, Ld.\. La Bangui, du Peuplet}) viz. — “that 
where an net jmrporting to be done under u power 
of attorney is challenged as being in excess of the 
authority conferred by the power, it is nece.ssary to 

show' tliat on a fair construction of the W’holo instra* 
meiit the authority in question is to be found within 
the four cornci-s of the instrument, eitiier in c.xpress 
terms or by necessary implication,” their Lmxlships 
consider that tbo authority to enter into transactions 
of tile nature in dispute is to be found in the document 
itself by necessary implication from the nature of thh 
business, with the genend mauagenieut of which the 
agent was entrusted. ‘Without such authority’ it 
would hardly have been pos.sible to carry on the busi* 
ness of a money-lender and financier. 

It is clear from the facts proved in the case that 
for three years it was accepted, and business was 
transacted on the basis, that the agent was invested 
with full authority in that behalf. For between May 
<1) [1893] A. C 170, 177. 
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1905 und May 190S Chockalingain entered into twenty- 
three identical tmnsactions withont, so far as appears 
on the record, any question being raised that they 
were in excess of his authority. Besides, ther^ is 
evidence that among these Clietty, money-lending 
firms it is the practice for the agent to pledge the 
credit of the principal in this manner. 

It was urged on behalf of the defendant that it was 
not shown he had X’eceivcd anj' benefit fi'om the tran- 
saction in question. Their Lordships think that if 
authority is establislied the mere fact that the prin- 
cipal did not receive any benefit docs not rid him 
of his liability. But it is to bo observed that the case 
of the plaintifl bank was that the defendant’s books 
of accounts would show receipt of commission on the 
transaction. It called upon the defendant to piodnce 
those hooka, which he failed to do; nor was Chocka- 
lingam called to support Ids allegation in respect of 
the non-receipt of commUsion. 

Their Loixlshtps arc of opinion tl>at the docrac of 
the Chief Court should be set aside, and that ^of 
Robinson J, should be icstoi-cd. The respondents 
must pay the coats of this appeal ami of the appeal in 
the Chief Court. 

And their Loitlships will Iminbly advise His 
Majesty accorilingly. 

Appeal allowed. 

Solicitors for the appellant : AnwuUl Son. 

Solicitors for the respondents; Bt'amall While. 
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lOlG 

March 


ORIGINAL CRIMINAL. 


Dffore S>^fi(UT*on C.J. 

EMPEROR 

13. V. 

DONALDSON.' 

Perjury Poieer nf High Court /<> Hired proieculiou lehen/al’e erideace 
given le/ore the Commi>ling Magitirate in the mafutul—Seareel Jirtt 
tlats Hagi’itrate—rretiHenetj'-Magutrate— Criminal Procedure Code 
{Ad V 0/180$), $. 476^Pradiee. 

,Vt lisfo n witne%s cxAtititKHi during the trial of n prisoner ot the Original 
Criminal Sessions of the High Court has intentionnlly made false ufatements 
kforc tiic coniraitliog oHiCer at H in the dnlrict of Alipore, the High 'Court 
haa pirNdiction, under 8.470 of the CrhniitaJ rroccJnre Code, to remUlie ease 
of the witnesa for Imuiry or trial to the District Magistrate of Aliporc as the 
nearest )taglatratc of the first (.lasf. 

Kedar Nath Kar v. A'irt/?-Cm;>erer (1), iJm/ieror e. rri><ro SAaniar 
Sarkar (2) dtalinguhhed. 

^ One D.ivid Doiiald.snn. a EuropUiiii British subject, 
■was employed as an assistaut in the Anglo-India .Into 
Mill at Jagatdal, in the Barntekpote subdivision, under 
an agreement which e.^pited in Jamiary 1916. In June 
or July 1915 he made the acquaintance of a Mr.s. J. S 
Drummond in Chandeniagorc, and an intimacy' sprung 
up between them. She was in the liabit of visiting 
him in his rooms at the mill till the matter attracted 
the attention of J. M. Graham, the manager of the mill. 
On tlic morning of the 5th of Novombei* Graham spoke 
to Donaldson of his relations with the woman, and 
informed him that, unless he severed his connection 
with hei^ his agreement would not be renewed. 

*’ Ori^iial Criminal Jurisiiiction. 

(1) (1005)3 0 L.J,337. '(2) (1910) 1. L. U. 37 Cab CIS. 
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liimsclf in tlic bed-room whilst she was in his sitting 
E'lrEnon room. He fnvthcr deposed that the portions of his 
^ Rtatoinent.s to the Committing Magistrate, set out above 

Boxw-nsoN. . . .r T^ 

in italic.s, were false to hi.s knowledge. Mrs. Drum- 
mond was uUimaicly found not guilty by the jury, 
on the lOth March in the proportion of 7 to 2, and . 
their venlict was accepted by the learned Ciiief 
Justice who discharged tlie prisoner. 

On Monday, the I2th instant, an application was 
made for sanction to prosecute Donaldson forgiving 
false evidence under s. 19.S of the Penal Code. 

Th^ Standing Compel {Mi\ B. C. Mitter) (in- 
structed by Mr.J.T. Hume, Public Prosecutor). I 
npj)ly for sanction under s. 195 (f) (//) of tlie Criminal 
Procedure Code, on behalf of the Legal Rememhiuncer, 
to prosecute Donaldson for perjury on contmdictory 
stattunents, one of which must he false, following the 
procedure in Emperor v. Tripura Shankar Sarkar(l). 
One of the statements was made to the Committing 
Magistrate at Barracki»oro and the other before this 
Court, and a question might arise as to the Court which 
ought to grant sanction- If the statement in the 
Magistrate’s Court is false, sanction might bo given by 
that Court or the High Court. 

[S.VNDEKSON a J, referred to s. 470 of the Criminal 
Procedure Code.] 

Section 47G would* not apply liaving regaid to the 
case of Kcdar Nath Kar v, 'King-Emperor (2). Refers 
io Aigakannu Plllai v. Emperor (3) and In re An 
Attorney (4). If the case was sent to tlio District 
Magistmto of Alipoi-c, the accused might take an obtec- 
tion to his juriedistion. and if any difficulty arose, an 

(1) (IDin) I. L. n. 37 Cilc. 618. (3) (1908) I. L. If. 32 MaO. ^5. 

(2) (1 905) 3 C. L. J. 357. (4) (1913) T. L. U. 41 Calc. 44G. 
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application minlit l>o made to the CoJirt i’. wu.ci 
the offence wns commUto<l. 

SAXDEE50N C-T. I think tins case is 
regards the fact«;, from the cases which \nivt; n 
drawn to my attention. This is a case v/ln-/*- Mu 
committal of the accused person, Mrs, Dnnnuy^U'J, 
was by the Committing ilagistnite sitting; at 1 - 

pore within the district of AUpore and tlie ewi- v,\', 
commitle<l to the sessions of the High Coii»l, '/'^n 
case was tried by me sitting at the sessions, and 
accused on Friday last was acriuittel. Diitin// 
course of the trial one of the witnesses, Mr. Donaldf'^//^, 
went back on the statements which ho Jnul uinfff: 
before the Committing Magistnile, and which Wfin f,f 
a material character. When he was cxiunincjl \iy ffy; 
learned Standing Counsel, he admittcil tliiiLMcvund 0 / 
the statements winch he had made oji oiiMi l*» |)n. 
Committing Magistnite worn false t« his Ininsvlnd/n’, 
This matter was motiihmcd to mnal the cojiciiislfnt nf 
the case, and was adjourficd nnill this niorniJiK. 

An application is iiov/ nitnle before me oji lieliiilf i,f 
the Crown for siuiefion niidor M«*oi|f»ii lh/» of ihf( 
Criminal l*rf>cediir(t t'fsle to pro«e<*nle Mi’, Dniinhltinn 
for perjury, i fidnii. however, the loopei' l■lMl|■tM 
take IH to seoil the e,tse for llM|nlr.V lo ll»e iM'iiienl 
Mii«}stfHfe of the llf'-t e|/|t?«i. niider Merlhni 1711, Mini 
imi«:fOHeh tie* e»«e eoini'*! fi'on lliu (Ihtli)i'i uf 
Allpo/e, finil I Hill hifoimeil ilmi the n'-iiiiMil Muitl**. 
tmte Ilf the llr-«l e|iie;:< l<) til lliiil ilhlllet, II lu-i'iiii to iim 
the ntilillHl llillii' h to Bend the eii«*« lo him. 

It do< ^ nol riM'iti *0 me llml I iim |iri'veiih'i| fiom 
taking lids roiiiee by llm deelBlonB whh’h huvr Imhh 
tlniwn l«i niy idli'idloii. S'\/ . AVdor VnfA A nr v, A lof/. 
A^oip'Tor (Ij nnd v yV‘f/»o»'ii .S'/oin/. u' 


(I) 1114 i‘.f 
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.S''Tr/forr (1), becaiisft the facta of those cases were not 
the aamo na in tills case. 

For tlicso reasons, the onlor I n’ako is timt I nra of 
opinion that there is ffroiind for inqiilriup into an 
ofTcncc referred to in section lOo of the Criminal 
Procedure Code, namely, an ofTence piinisliablo under 
section 193. of the Indian Penal Code, which vras 
bronglit under my notice in the coiir.se of tlie trial of 
Mrs. Dnimiiiond, and having made such preliminary 
inqiiirN’ as may bo necc.ss.iry,. I send the case .against 
Mr. Donaldson for inquiry or trial, as the case may be, 
to tlio nearest Magistmto of the first class. I will not 
send JMi*. /Jonaldson in custody. I require him to give 
security for liis appearance before sneli Magistrate to 
the satisfaction of the oflicer of this Court. Ho will 
have to aiqjoar before the Magistmto to-morrow, and* 
if ho be not tlicn ready to proceed, lie will no doubt be 
afforded ample opportunity by tlio Magistrate to 
instiuct a solicitor, or otherwise prepare for ins 
defence. 

I adjourn the application so far .as section 195 of 
the Code of Criminal Procedure is concerned, and give 
liberty to applj*, if iiece.ssary. 

E. H. M. 

(1) (1910) T. h IJ. 37Cnc. C18 
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APPELLATE CIVIL. 


Before Ifooltrjee on i Btacheroft J.T. 

BIRENDIiA KISHORE MANIKYA ' ^ 

V. 13. 

KALITAUA DEBT/ 


Bengal Ttnaneg Atl {VJII of ISSi) t. t02~Ut amendment in lS!>S—rfect 
of t. 102 — SeUlemtnl Officer, potcrr of. 

Section 102 of ilie Hetijal Tetianc/ Act li.n now ojjjcuJt'il 
tlic iniertion '^£ a nc^v chu«u nlilih cxi)feH«ly anlliori^o* tlif Kct(U’in'’iit 
Officer to ileciOo wlicn tlic Ur'I 5i claimiil lolic bcM rent-fref — whetlH-r 
or not rent li actually paid, an<H£ not pai'l. wWilnr or not the occupant 
U cotitleil to hold tlio land uithont pajinenl of rent, and i£ xo entitled 
under \\ hat aiitlioriti. Tlie m-t} iirciim.tancv that the Lcf;i^hitiirc has 
tnaerfed tlii^ lIjikc in .ccl>oo loi pointx to ttiu coriclunioii tfint ttio tnaftcr 
prONided for thereumlcr ix ii‘<t 4.<>%eri.>l lij the oUkt cIuihc^ of xection lUi. 

The liOjipklatiiri- C'Hill ii»( pooihly lia%< inteiMiMi t» accord fiuiility to 
a decision o£ a di'piit ■ ti> a Siilxiu<nt OffoA r Mlii< h it ^vn■4 1«)uTid the 
pUMdiction of till lien tine (MTii.r to d*-* oh iinthT •■•ctmti 10(5 of the 
Bcngil Tenaiicj \ct 

Rruihit A'li^or* \ Dnrgansth (I), hnnoy Kenk th I'rahU {i), 

CAaro/rti ^ (fl) Stlanja lUhary Badlin Ktthire 
(4). f^rerelnry tf f-laU fur India \ A'.tyr .S»*ijA (5) Hharani Kanla Lahin 

Galrr Ah Khnn(.f>), Karim Khan Itroyi V«fA />«« (7) and lUrtndra 
V. Bhmrah (d) rrUn-d to 


An'KAL l»y Mstlianj.t liiriMitlni Kishore 
ll.-iriikia. Itii- iilninlill. 

* Af'-eil frero t‘i d-*-. of 

A. H. CoTii ialx' ^fTipj'-r* 'l.i-J VoT i'j iDpi r . r-i.;; 

t'-.d..rrx'r,f y.rundr. Md.lO Marre,;-. M f of Tlfp f. dud 
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II ( ''''' 
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This aiipeal arises-oixt of a suit instituted by the 
plaintift for declaration of title to the land iu suit 
and for declaration tliat^tbo defendant held the same 
under tlie plaintiff on a jama of Rs..33-4 or, ia the 
alternative, for an assessment of rent and for arrears 
of rent. Tlie defendant contended that they held the 
land under a rent-free grant and pleaded limitation. 
The learned Htinsif dcci-ccd the .suit but, on appeal, 
tbc lower A 2 )pell.'ite Court dismissed the suit. Hence 
this second up 2 >oal by the lilaintiff. 

Bahu Birendi'a Chandra Das (with him Bahn 
Dwarka Sfath Chiicknrbuthj), for tlic appellant, con- 
tended tliat in a proceeding under Chapter X of the 
Bengal Tenancy Act the Settlement Officer asses-sed 
Its. 33-4 as fair and equitable I'Cnt of the laud. This 
decision in favour of the plaintiff was made on the 
ITtii of April 181)8. The learned valcil conteiuled 
that the decision of the Settlement Officer was fiual 
and operated as res judicata, and lelied upon section _ 
9 ot Act III of 1898. He further submitted that the 
Settlement Oflicer bad jurisdiction _to decide the 
question whether the land was rent-free or not: 
Kabin Chandra v. Radha Kishore (1), Donay Dass 
y. Keshub Priihtit^), Seci'etary of i^tate for India 
V. Niti/c Singh (3), Radha Kishorc v. Durganath (4). 

• Babu Bipin Cliandra Bose, for the re.spoudeiit, 
was not called upon. 

Mookerjee axd Beaghcroft JJ. This is an 
appeal by the plaintiff in a suit for assessment of rent 
of land, which, tlie defendants contend, they hold 
under a rent-free title. The Court of first instance 
foxind in favour of the plaintiff and decreed .the suit. 

{I)(l907j 11 C. W. N. 869. (3) (1893) I. L. 11. 21 Cnlc. 38. 

* (2) (1904) 8 C, W. N. 741. (4)(l904) I. L. R. 32 CjIc. 1G2. 
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Upon appeal, the District Judge Ims revci-sed that 
decision, and, has held, first, that the decision of the 
question by the Settlement Oflicer docs not conclude 
the matter in controversy ; and, secondlt/, that from the 
long and unintGrrui>tod posse.ssioii of the defciulants 
without payment of rent to the plaintiff or Jiis pre- 
decessor, the inference may legitimately be di-awn 
that the original grant was i*cnt-fi'ce. On tlie present 
appeal, the validity of the coiiclnsion of the District 
Judge upon the second aspect of the case has not been 
disputed, but It has been argue<l that the decision of 
the Settlement Officer, which was adverse to the de- 
fendants, oi>orates as res judicata, and that it was not 
open to the District Judge to come to an independent 
determination on the merits. 

From an examination of the record, it transpires 
that on the ITtli April 1897, the Settlement Oflicer 
decided, in the cour'ic of a prococdinguiulor Cliaptcr X 
of the Bengal Tenancy Act. that the present dcfeiulania 
bad fulled to establish before him their alleged lent- 
freo title. On the basis of this ticcision of the dispute 
between the paities, tlic leut was subsequently settled 
and the rccoixl was finally pubUalied on the 1st Decem- 
ber 1898. The appellant now contends, with refer- 
ence to sub-section I of section 9 of Bong. Act III 
of 1898, which c.ame into force on I he :?nd November 
1898, that the decision of the Revenue Officer, tlioiigh 
prior in point of time, was embodied iii a Record of 
Rights published afterwirds am! precludes an iuvesii- 
CTtioii of the matter by tlic Civil Court. 

Sub-section (J) of section 9 is in these terms: 
“ Every .settlement of rent or decision of a ilispuie by 
a Revenuo-oflicer under section 101 or section 
the Benpd Tenancy Act. 18S5, before the commence- 
ino.it ot thii Act, in rciiwcl ot .vliicli no nlUK- .l In., 

before the commencement of this Act, l>eeii 
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lo tlic Special Judge appointed under section IKS of 
that Act, shall have the force and efToct of a decree of a 
Civil Court in a KUit between the parties, and sliall 
be final.” Tlie appellant argnes tliat thei'e was a 
decision of a di.sputc bj’ a Revenue Officer under 
section lOfJ of the Bengal Tenancy Act, 1885, and that 
sucir decision has the force and effect of a decree of a 
Civil Court in a suit ))etween the parties and is final. 
Tliis contention is based upon a suiierficial view of 
the provisions of snb-scction (I) of section 9. It was 
ruled by this Court in tlie case oi I?ad/ia Kishore 
Durganath (1) that the words ‘‘every settlement of 
rent or dcci.siou of a dispute by a Revenue Officer” 
in section 9 are applicable only to those cases 
which a Revenue^ Officer has jnrisdiction to fry 
and are not applicable to a decision’ of a Settlement 
Officer as to tJie validity of a lakhiraj title under 
section 104 of the Bengjil Tenancy Act, 1885. This 
conclusion coincides with the decision in Donag Dush 
V, Keshuh Pnthti{2), where Uv. Justice Ghoso observed 
that the Legislature could not possibly have intended 
to accord finality to a decision of a dispute by a 
Settlement Officer which it was beyond the juris- 
diction of the Revenue Officer .to decide under 
section 106. This view is, in our opinion, eminently 
reasonable. Reliance, Iiowever, has been placed upon 
the later decision iu Kabin Chandra v. Badha 
Kishore (3} where the attention of the Court was Jiot 
drawn to the cases of Donay Dass v. Keshuh Pruhtii^) 
and Badha Kishore v. Durganath (1). There is a 
dictum in this judgment to the effect that the doctrine 
of res judicata applies, irrespective of the question 
whether the decision of the Revenue Officer was or 
was not competent under section 104 or 106. In 

(l) (1904) I. L. R 3» Calc. 162, (2) (1904) 8 C. W. N. 741. 

(3) (1907) 11 C. \y. N 859 
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siniport of this view, i-cliaiice was iilaccd mioii ihc 
decision in Nikunja Behary v. Railha Kishore (H. 

On an examination of the jndginont in that tisc k"’ V 
however, it transpires tliat the decision is not an ''“ ‘u 
authority for tlio proposition derlnccd tlicrcfroni. K.nn„ 
There it was licid tliat tlic larticiilar dccisipji of llio 
Revenue Officer was witliin liis jurisdiction ; and i( 
tlic decision was witiiin Ids competence, it was plainly 
final between tlie parties under snb-aection (7) „( 
section 9 of Act III of 1898. We may farther observe 
with reference to tiic decision in Nnhhi Chandra v’ 

Badha Kishore (3), that although reliance was piacoj 
upon the doctiine of res yndicafo, the court yet pro- 
oeoded to determine tho case on the merits and came 
to tho conclusion that the claimants had failed to 
est.iblish their alleged rent-free title on the basis of 
tho saiiads and the other doenments prodneed by 
them. Wo hoid acoordinply that tho appellant 
snoeeod, only it the decision of the Settiement Oniccr 
dated tho 17th April 1897 w,is a decision oi a dispute; 
which ho was compotont to decide nndor section loc 
of the Bengal Tenancy Act as it stood hetore it, 
amendment in 1898 

It cannot, we think, be .seriously maintained that 
tho Sottloroont Odicer wars cnmiietent to ilecide a 
question of this character before the amendment oi 
tho statute in 1898. This i» plainly indicated by the 
fact that section 102 has now been amended by t|,o 
insertion of a new clause which expressly nnlhori,e, 
the Setlleinont Officer to decide, when tho l.md i, 
claimed to bo held rent-free, whether or not rent i, 
actnallv paid, and if not prid. whether or not the 
occupant is entitleil to hold the land withunl p..yme„t 
of rent, and if so elltitlwl. under what authority. 

The verv cireuiustancc lliat the la'gislalnre ha, 

* « , , nia UlOW’i n f W. X 

(1) (1P03)22C. la. J. ' 
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insortctl tlii.s cinnsc in flection 102 points to the con- 
clusion tliat tho ninttci- provided for thereunder is 
not covered hj’ the other clauses of section 102. This, 
in fact, was the view taken by a Fnll Bench of this 
Court in the case of Secretary of State for India 
Nitye Sinyh (1) and is also in accord with the deci- 
sion in Dharani Kant Lahiri v. Gaber Ali Khan (2). 
But it lias been argued that t!io decision of tlie Fnll 
Bencli should be limited to cases where the Settlement 
OGiccr is invited to decide whether an allej?cd rent- 
free grant constitutes a valid title, and in support of 
this our attention has been drawn to isolated passages 
in the judgments delivered bythe Fnll Bcncli. But we 
prefer to accept tho iuterpretation of tho decision of 
the Full Bench as given by Mr. Justice Prinsep who 
delivered the leading judgment in that case;‘his view 
will be found in the case of lindha Kishore v. Durga- 
nath (S), and was confirmed on appeal by a Bench of 
three Judge.s. Reference has also been made to the 
case of Karmi Khan v. Brojo Kafh Das (4), but that 
decision, rightly inteiprcted, does not support the 
contention of the ap 2 >ellant. In fact, tho question 
whether a lakhiraj is valid or not. does not and cannot 
require coiisidenition in a ca'ie of this description ; the 
proceeding is not by the Government for asse.ssment 
of revenue on land alleged to be belli revenue free, 
but is by the proiirietor of an estate for assessment of 
rent on land claimed by the occuijier to be held as 
rent-fiee. It has finally been uiged that if this view 
be taken, it would be open to any occui)!*'!* of land to 
defeat the proceeding before tho Settlement Officer by 
an unfounded assertion that the l.md was held lent- 
free. Tliere is no ground for this apprehension, for as 
was pointed out by Mr. Justice Prinsep in Kitciinja 

(1) (1893) I. L. n. 21 Calc.33. (3) (1904) t. L. R. 32 Calc. 102. 

(2) (1902) I. L.R. 30 Calc. 333. (4) (1894) I. L. R. 22 Calc. 244, 248. 
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Behnrt/ V. Radlia Kis}in}'6 (1) it iR open to the Settle- 
ment Officer to invcstig.xte whether rent has, as a 
matter of fact, been paid in re.spect of the disputed 
land; if it is proved that rent has been paid, tbeSettlc- 
ment Officer is competent to assess fair ;ind equitable 
rent on the land; if, on the other hand, it is pi oved 
that rent has never been paid in respect of the land, 
he cannot assess rent thereon merely because ho is of 
opinion that the alleged rent-free title has nor been 
proved. This was the law under the Bengal Tenancy 
Act as it stood before its amendment in 189S. The 
law, however, was altered in 1898 and the controversy 
cannot be raised again. We hold accoidingly that 
the decision of the Settlement Oflicor dated the 17tli 
April 1897 does not operate as r/*s judicettn, and that it 
was open to the District Judge to come to a determina- 
tion of the matter in dispute on the evidence before 
him. That determination, us we have .said, is not. and 
cannot be successfully assailed on the merits, as it 
nccoixls with a long lino otca9e'» in this Court : Biren- 
(Ira V. Bhoirah (2). 

The result is that the liccree of tl»e District .Tiulge 
is affirmed and this appeal dismissed with cusn. 

S. K. B. Appeal (lismtsfied 

(11(1903)22 e. L. J HS (.2KII'I3) 2" t L J i-.ij 
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Before ^ooierjte and Beciehcroft JJ> 

SURENDRA NARATN ROY OHOWDHURy . 

V. 

DINA NATH BOSE.* ' 

Beni, tuH/oT — TjJle PornmounI, rfi*j>oji«»sion li/ — Omit 0 / proo^—Appor- 
lionmenl of rent — E^idenet Act (I of IS72) 1 . 102. 

Wliere a tenant is focj for rout, lie can net up eviction by title para- 
mount to that oC bis Icjeor on answer ; nnrl if evicted from part of the 
land, an apportioumeot of the rent may take place 5 but the onus is on the 
leseor to show wbot is the fair rent of the lands out of sUiich the tenant 
was not cvicteil ' 

Oojiinund Jha V Lalla Oobiul Prosad (1) miotted to. - 

Second Appeal by Sxn'cmlrn Narain Ray Chow- 
dhury, the plaintiff. 

. This appeal arose out of a suit for locovery of 
arrears of rent at the rate of Rs. 27 with cess and 
damages due from 1310 B. S. down to /cist Pous of 131^ 
B. S. ill respect of an osat taluk held by defendants 
under taluk Praii Narain Roy. The defendant No. I 
appeared and in his written statement denied the 
relationship of landlord and tenant with the plaintiff* 
and pleaded tliat the suit w;\s barred under sections 
15, 16 and 188 of the Bengal Tenancy.Act, and that the 
cess and damages were excessively claimed. . 

® Appeal from Appellate Decree, No 1449 of 1914, ng.imst tlie decree of 
llanieBli ChaiidrA Sen, Subuidinate Judge of Ildckergiin/je, dated Jfarcli 29, 
1914, ret’ersing the decree of Sarendra Natli Sen, Jliinsif of Pero^opur,^ 
"“dated July II, 191S 


fl) (1869)12 W. II. 109 
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He farther pleaded that 33abu Kiran Chandra Roy I9i5 
and others, having: purchased the 13 g:indas zemandari svresdri 
of Kasiswari Choudhiirani, bronght a suit for khas NASii* 
possession against the plaintiff, defendants and others, Cno^Diicnv 
and obtained decree for some land of the disputed osat DJ^A*^’AT^ 
taluk, and tliat consequently the i)!aintifl could not Dose, 
obtain decree without re-adjnstment of the jama. 

The learned Munsif decieed tlic suit witli costs. 

The defendant appealed to the Suboixlinute .Tudge who, 
reversing the decision of the MiiU'.if, decreed the 
appeal. Thereupon the plaintiff appealed to the High 
Court. 

Dr. Dwarha Nath Mitra and Uabu Daiknntha 
Nath Mitra, for tbo appellant. 

No one for the respondent. 

. Mookehjee AND BeaciicRoft JJ. Tliis is an appeal 
by the iHaintllE in a suit for arrears of rent. The 
plaintiff claimed lent at the nity of Rs. 27 a yeai. 

The dcfcmhuits contended that they had been dis* 
possessed of a poition of the leiiancy by title p.ir.i* 
mount and that tlie plaintilt was tsmsequonlly nut 
entitled to the entire i*ent claimed. The Ctmrl td lirsl 
instance found tliat the defendants had not been dis- 
possessed of any lands of their tenancy hy title p.ira- 
mount and decived tlie claim in full Uifon appe.d, 
the Suboidinato .Judge lias foinnl that the ilefendants 
have been deprived of a poition of the hinds of their 
tenancy by title p.iiamounl ami th.it tliey are eiituknl 
to an aliatoinent of rent. He has, however, di-mi'j'cil 
the suit, as there is no evidence to show what rvni is 
payable to the plainlilT in re.s’pect of the lands .still in 
the occupation of the tenants. On the im‘seni apiK-.d. 

It has boon argued tliat the Ininleii of pnx>f \\-.ts iijKin 
the dofend.ints to show, to wh.il extent they nre* 
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entitled to :iUatcineiit of rent. Incur opliuon, there 
no foumlution for this contention. 

It was iiointed out hy Sir Barnes Peacock 0, J. in 
the case of Go)XinHnd Jha v. Lalla Oobind Pi'osad(\\ 
that whore. a tenant is sued for rent, lie can set tip 
eviction by title pammount to that of his lessor as 
an answer, and if evicted from part of the land, an 
apportionment of the rent may take place ; bnt the 
onus is on the lessor to show what is the fair rent of 
the lands out of which the tenant was not evicted. 
Tliis view is plainly wvli-founded on principle, 
because, as stated in section 102 of the Evidence Act, 
the burden of proof lies on that person who would 
fail if no evidence at all were given on either side. 
The dofondants asserted that they had been dispo-s- 
sessed of a portion of the land of the tenancy by title 
paramount. The harden lay upon them to establish the 
truth of this allegation. They have discharged that 
burden ; consequently, it is plain that the plaintiff can- 
not recover rent at the i-jite of Rs. 27 a year. If the 
contention of the plaintiff were well-founded, that the 
burden lay upon the defendants to prove the extent of 
abatement, it would he incumbent ujmn the Court, if 
no evidence were given on either side, to award the 
plaintiff a decree at the full rate claimed, although 
the Court was satisfied that he was not entitled there- 
to, It is tlius nnque.stidnafalo that the harden lay 
upon the plaintiff to establish^ what rent he was en- 
titled to recover from the tenants in respect of the 
lands now in their occupation. This he has entirofy 
failed to do ; he directed all his energy to prove that 
there had been no dispossession of the tenants by 
title paramount, and did not adduce evidence to show 
what would be* fair rent for the lands in their occu- 
pation. As a last resort, the plaintiff has prayed that 
(1)(1869)I2 W. n 109 
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the case may be lomitted to the Court of first 
instance in oixler that the question of ai>portionment 
6f rent may be determined in this litigation. We arc 
of opinion that we should not acce<le to this request. 
Tlie bui-den, as we liave said, lay upon the plaintill to 
establish his case. He has' failed to discharge that 
burden, because lie came into Court with an untrue 
allegation that the defendants were still in occupation 
of all the lands of their tenancy and did not adduce 
direct evidence to show what rent was fairly payable in 
resjioct of the laud'i actually in their possession. Such 
evidence, indeed, could not bo adduced by the idaintifi 
because that would have been destructive of his 
case that the defendants were in occupation of all the 
lands of their tenancy. Tlic plaintiff cjuinot now be 
permitted to take the c.iso back to the Court of fliist 
instance and to have tlio question of fair icnt tried. 
It will bo opou, however, to the plaintiff in any future 
litigation tu claim re-adjustineiit of tent. 

The t'C.suU is that the tlccrce of the Siiboidinatc 
Judge is aflirmed and this appeal dismissed. 
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■ Btf re Jenlint C. JI, V. It. Cfiallerjea anr{ iVuUicl- Ju- 

ABDUL RAHMAN OHOWDHDRI 

v. 

AHMADAR RAHMAN.* . 

Ineumbranee — Abeolute tale~^[Tiiregitlere!i purehcuer 0/ jwlion 0 / paim 
ti>Hure, inUrett of, Khe(ker an incumbrance — Denyal Tenancy Act 
iVjrio' 183S)t$.16l, tB7—Cieil Procedure Code (Act Vo/ ISOS) 
t. OS. 


Ptr JenkjssC. J. an-l N. B. Ciiatteiuev J. (Mpelick J. dissentiug). 
Tlie Interest of on unre^Utcred purcljnscr of ci poitionef o potni "tenure 
is not on “incuml*rance” witlilo the meaniog of s. ICl of the Dorgal 
Tenancy Act. • . 

Chundra Salai v. KaUt Prosanno Chueberlutty {1) distinguished. 

A purchaser of a temuc at ’« e.ale held in execution of n rent decree is 
not therefore required to atinul such on Interest (1 e. of on unregistered 
purclwicr of a portion of n p.-»tDi) under the proriiions of 8.167 in order 
to get a clear title. 

Second Appeal by Abdul Ruhmun Ohowdhuri, tho 
pltiiiitiff. 

The ijlaintilt sued for recovery of possession from 
the unregistered purchaser of a portion of a patin 
tenure alleging be had purchased the whole tenuie 
at a sale held dn execution of a rent decree. The 
Court of Appeal below having reversed the decision 
of the Court of fir-st instance, which was in plaintiffs 
favour, the latter appealed to the High Court. At the 

® Appeal from Appellate Decree, No. 2462 of 1910, against the decree 
of W. S. Coutts, DUtrict Judge, of Clnltagong, dated April 29, 1919, 
confirming the decree of Akhoy Kumar Uhakravarti, Additional Munsif 
of Fatikchari, dated May 27, 1909. 

(1) (1895) I. L. R. 23 Calc. 254 
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lie^rinfj of this second appeal, there being a difTerenco 
of opinion, botwcon N. R. Oliattcrjca and Mullick JJ., 
■with reference to the qnestion whether the interest 
of an Tinrcgistercd purchaser of a portion of a patni 
tenure was an “incumbrance** within the meaning 
of section IGl of the Bengal Tenancy Act, the point 
of Jaw, which wa^referrecl to a third Judge under 
the pi-ovisions of section 98 of Uie Code of Civil Pro- 
cedure, was heaixl by Jeiikins C. J., on the 30th Jnlv 
1915. 

The judgments of the dissentient Judges were as 
follow : — 

N. n. CiiATTSRJEA J. tlie plaintiff (tpiKlbnt p<jrclmsc(l n j>alni /alul 
at a sale lielil in cstiutioh of a dpcrao for arrears of rent, nj)d so^il to 
reco'er possession ot tliu UnJs m wit ubicli were incloileii in tbe taluk 
from tlio ilcfcndants who were tn pos^eision tlier>*of l>y purchasj from Ihe 
former patnidar. The Courts Wlow dismis^e^l the suU on the pround 
that tlie piirtlia^cs made by tho «lefcn<lftnt« of portions of tJio pitni were 
“incumbrances" witliin the meaning of f-cction JCl of tlif Bengal 
Tenancy Act, which bad not been annulled according to tho pro\j«iOnA 
of section IG7 of that Act The plaintiff has appealed to tbi< Court 

Before dealing with tho ab<>\o ipicxtion, I will I'Otac a pobit raivd 
on l<eliaU of the respoudeut*, ^it that lUc landlord was Uuind to 
recognise tlio transfer^ of poitiona of a pcrm.aneiit tenure, ami the 
transferees not having I'Cen made partic* to tiic rent ►uit. the sale 
held m cscintlon of the decree in tb** rent «nit pao.cd oiilv Ihe 
interest of the j>er'On who wa* a party to the decree Uiit tlie tciuifi in 
the present ca«c is a pntm tenure, and, nndvr tbt Patui Ihgilvimn 
transfers of fractional portiopii of a palm taluk an“ n<'l upon 

the lemindar, alfhon^fi Che Cransferw a<v(«<res anh) tith’ to th< 
purcha«c<l Thi* is dear from itcImds 5 and f. of the IhguJati • 
and if any niithority were tieclcd. 1 may rsf<r to Hie diTv.inn .if tti" 
dudicinl Committee in ir<ilr»u v. Colltefr fl) Tl.r c»*~s 

rebel upon on Ivlialf of tlie rc»j’Ond«nt do not *upp'rt Im e.-.-it*o- 
tmn In Seurrafro .IfoAan Tofnrt ». .Starsininojri (-) it v»i» I<11 Ihvt 
althonpb the transferee of « fractional *hare of a pvtni eannet rrf -e.- 
rep»tr»tion of lii« name ot, pijm-nt of C'e* rieet«»«ry fee a*, f tei.J-f 
of the re<]nmite recuntv. Jet the lrai>*frr i* not aVo..vtfrt-r vul at-J 
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he lifthle for rent ACVcroUy and jointly with the roistered tenant, 
if the landlord chnoies to rcc<igui<u> him as one of the joint-holdere of 
the patni, and he a'so liable for tlie entire rent of the patni estate. 
The other ca^e Aosufi Ali Pramaniil: v, BUteshtri (1) aho i< to the 
sam 2 effect. Tlicso ca«ca ore no outhoritiei for the proposition that 
the transfer of a share in a patui writliflut tlie express consent of the 
zemindar is hindiii" upon biin. They only lay down that Uie transferee 
is liable jointly with tho re.:istcrcd patnidar, if tAe latvilord rAoosM to 
^Tetngnit^ Aim as one of the jolntdiolderi of the patni. In the present 
case, the zemindar did not rccoj^nise the transferees and he wa.s not hound to 
do so. This contention must tlicreforc be overruled. 

^ The zemindar Bue*l the reKtstered-patnidar fur rent, and in execution 
of tho decree for rent brought the tenure to sale, and the plaintiff purchased 
it with power to annul all iucnD>br.inces. The defendants were UDrogistered 
transferees of the patni, and the question is whether their interests 
were incumbrances within the meaning of section IGl of the Bengal 
Tenancy Act. 

Jlow the defendants being transferees of portions of the patol, 
their position was that of co-sbarer« of the formir patnidar, though not 
recognised by the landlord. The sale held in execution of the decree for 
arrears of rent against th^ recorded patnidnr parsed the tenure itself, and 
not toJrely the right, title and interest of the recorded patnidar. The 
recorded patnldar represented the ownership of the patni, and bo far ns the 
patni itself was concerned, the sale passed the interest of the transferees 
of portions of the patni, as much as it did that of the recorded pat* 
nidar. 

Section 161 of the Bengal Tenaocj* Act lays down that, for the purposes 
of Chapter XIV of tiiat Act, the terra “ incurnbrauce ”, used with refereuc® 
to a tenancy, means any hen, sub-teoaocy, casement or otlier rigi't or 

interest cre.st 2 d by the tenant on his tenure or liolding, or in limitation of 

his own interest tlierein, and not being a protected interest as defined 
in the last foregoing eectiort (section 169).” Now the right or interest 
Created by the sile of a portion of the timirc itself ia not a rigid of 
interest created by the tenant on tire tetuire, nor, do I think, H d 
a right or interest ” in limitation of his own interest therein.” The words 
“ Iiii own interest therein ” in the case of a tenure mean the interest of ® 
tenure-holder ; and the right or interest created must he in Imitation of 
Buch interest, and not a transfer of the tenure.holder’s luti-rest itself- 
By a Bale of a portion of the tenure, the interest of the tenant in the tenure 

itself to tli3 extent of tli3 partion Bold is transferred, -and not an interest 


(1) (1905) 8 a ti. J. 554 
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created in limilation of his own interest in the tenarc. It is paid that 
\\hcn aHeiiaiit transfers a part of iiis tennre, he <]octi no in limitation of his 
interest, moaniii}' tlieroi)y his entire interest, in it. But the words — in 
limitation of his oieii interest therein — wonld Been) to indicate that it is not 
limitation in respect of tlie quantity or ettent of interest which Is coiitein. 
plated and which could have been enflioently expressed hy pacing “ his 
interest therein”, hut has reference to hmitaliun in respect of tlic parti- 
cular interest held by the tenant. 

Tiic purchaser of a portion of ll»e tenure professes to purchase and 
does purchase the ownership of the tenure itself to tlic extent of tho 
•portion purcliased, and becomes a co-sharcr of tlie original tenant. lie is as 
much bound hy the decree for rent as his \cndor. He can luaintiiiii a suit 
for Ilia share of the surplus proceeds of the sale held in execution of a 
decree for rent against the recorJe*! tenant (see C/iauri/inra>ii v, 

Sreenalh Hat (1)]. It is true a mortgagee tan also do so, hut a mortgagee 
can do so only as an incumhranccr and to the extent of his lien, whereas 
the purchaser of a portion of (he tenure has a right as a ti'niire-hoMcr to 
the Burplua sale proceeds representing the portion purthased hy him, 
i>eeaus« the eale is of the tenure including the portion pnrclinscil hy him, 

1 tliink therefore that the words “iii Iiimtatioci of Ins own iiilcrcst 
therein ” do not refer to a aile of the Icniirc-holder's Interest. As pointed 
out in Tamiindjin Khan v. Khaia Saieat Khan (i). tt»e right created hy a 
sale of a portion of tlie tenure itself is to that extent iwt in **1111111x11011", 
hut in “extinction ” of the rights of the tenure-hoMer. If the pale of 0 
portion of a tciuiro is an inctimhrauee, the sate of the who|i* tenure would 
also be au incumbrance, and the purchaser at a sale for nrrrnrs of rent 
would get nothing unless he takes steps within a jiar from the dote of the 
sale to annul the nit'Test of the private porchasor ondT ssetiun 1C7 of 
the Bengal Te-iaucy Act. I do not think such a result « as conlpiiiphtisl 
by the Bcction. 

I may In this conu'-ction refer to certain oWtssIhuis of Mooki rps-, J , 
in Jliateiini K<t€r r .Val\mra fat pag* • iO 2t}, » here one of Iht 

questions to U* emsiilerol was « hether the inlerpt.) of a jiereon w ho has 
acjuircj hy purchase the rights of the .iwoer constitutes an" iiicumlTii.c • ” 
withiu the ineiiiing of aoclion fit of Ait XI of IRS9 Tlie l••arIl■••l Ju 
ohpTMsI “It was not disputed, and in my njsni'm it co«l I t«s<l reawioal ly 
di*I^ute<l that, if a p-Teon aequirea the intrrr«l «f tt«e wrigini) owner < f tl.e 
estate liefore tlie default is made, his intrfret rannst Is- ssi] to I- an 
incuinl.ratice and |>asses hj tie* pal- In tl«e |>orcf.a«er |e-ca>i»e whit m s-J I 

(1) (l?o3) 7 C. W. S'. S5’ (••») (It**'?! H t. W S' 52? 

(3) (11*07) 7 C 1.20.21. 
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lie in liMile for rent severally anj jointly witli the rcfjii'tercil tenant, 
if tlie IftnillorJ chno^^s lo rcc>;;iiw liJm m one of tlie joiot-hoIJere of 
tlio patni, and lie aVo liable for tl>e entire rent of the patni estate. 
The other case .-tosub 4lfi Pramamk v. UUushuri (1) also ii to the 
Bomi cfTect. These casca are no outlioritiej for the proposition that 
the traiiflfer of a Rhire in a patni a\ithout tlic espresa consent of the 
zemindar ia hintlinjj upon him. They only I.iy down that the transferee 
13 liable jointly with the re.:t8fcr4d patnidnr, if the lan-ilord rhoom lo 
^refojniie him as one of Ihc jointdioWers of Ibe patni. In the present 
case, the zemindar did not roco;jni92 the transferees and he was not bound to 
do RO. This contention muat tiicrcforc be orcrrnled. 

The zemindar eucd the rcxi^tcred patnidar for rent, and in execution 
of the decree for rent brought the tenure to aalc, and tlie plaintiff purchased 
it with power to annul aU incimihrances. The defendants were unregistered 
transfereefl of the pitui, and the quostion is whether their interests 
were incumbrances within the meaning of section 161 of the Bengal 
Tenancy Act. 

Now the defendants being transferees of portions of the patni, 
their position was that of co-sharers of the formir patnidar, though not 
recognised by the landlord. The sale held in execution of the decree for 
arrears of rent ogalnst the recorded patnidar parsed the tenure itself, and 
not roJrely the right, title and interest of tlie recorded patnidar. The 
recorded patnidar represented the ownership of the patni, and so far ns the 
patni itself was concerned, (he sale passed the interest of the transferees 
of portions of the patni, as much as it did that of the recorded pat- 
nider. 

Scctlcin 161 of the Beng.il Tenancy Act lays down lliat, for the purposes 
of Chapter XIV of that Act, the terra " incurabrauce ”, used with reference 
to a tenancy, means ony lien, sub-lenaocy, easement or otlier riglit or 
interest creat'’d hy the teoaot on his tcuure or holding, or in limitation of 
his owD interest therein, and not being a protected interest as defined 
in the last foregoing section (section 160).” Now the riglit or interest 
created by the s^Ie of a portion of the tmure itself {g not a right or 
interest created by the tenant on the tenure, nor, do I think, is d 
a right Or interest “ lu limitation of Iih own interest therein.” The words 
” ]iis own interest therein ” in the case of a tenure mean the interest of a 
tenure-holder ; and tlie right or intercut created must !« in limitation of 
such interest, and not a transfer of the tenure-holder’s interest itself. 
By a sale of a portion of the tenure, the interest of the tenant in the tenure 
itself to the extent of tlia pirtion sold is transferred, and not an interest 
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created in limilalion of his own interest in tlie tennre. It is said tliat 
when aXenant transfers a part of his tennre, Ire docs so in limitation of his 
interest, meanin*; tliorel>y his entire mterest, in it. But tlic words — in 
limitation of Ids oirfi Interest therein — wronld eecm to indicate that it is not 
limitation in respect of the quantity or erleiit of interest whicli is contem- 
plated and wliich could have l>ecn sufficiently expressed liy easing “ his 
interest Uierein”, hut Iiaa reference to limitation m respect of the parti- 
cular interest held by the tenant. 

The purchaser of a portion of lire tenure profe-sses to purchase and 
does purchase the ownership of the tenure itself to the extent of the 
-portion purchased, and becomes a co-ebarcr of tire original tenant. He is ns 
much bound liy tire decree for rent as bw vendor. lie can maintain a suit 
for Ins share of the surplus proceeds of tire sale htld in csecution of a 

decree for rent against the recorded tenant [see .ITatan^ini Cftoud^urani v. 

Srivnath /)a$ (l)j. It is true a mortgagee can also «lo so, but a mortgagee 
can do so only as an incumbrancer and to the extent of hi* lien, whereas 
the purchaser of a portion of the tenure lias a right as a tenure-holder to 
the surplus sala proceeds repreiienting the portion puruhosed by liim, 
h«caase tlie gale is of the tenure iucluding the portion porchasc-I by lum. 

1 think therefore that the words "lu limitation of his own interest 
therein ” do not refer to a sde of the Icuurc.bwMerV interest As pointed 
otitiQ ramhuAUn K/iau v. Khoda JV*i<oo* A'Ao«(^). t'*c created by a 
sale of a portion of tire Umure itself Is to that extent not in *' luiutstion", 
hut iu "extiuctioii ” of tire r.ghW of the tenure-lioMcr If lire safe of a 
portion of a tenure Is an incrnnl-rancc. tire sale of tire wbok tenure would 
also Ire au incuiubraiicc, and the pnrcUaser at a sale for arrears of rent 
would get notbtng unless be takes steps wilbiw a jear from the date of tire 
sale to annul the interest of the private pnrcl.a-er omler section 107 of 
the Bengal Tenancy Act. J d- not think such a result was conlemphtc^l 
by the section. 

I may m this conucctvon refer to cerUin o«-rerv*ti..ns of Mookery-e. J., 
in AVr V. ^hthHra f«t 21). where one of the 

questions to Ire considered Wfls ulrethcr tire mtero-t s.f a person « ho has 

«m,red by purchase the tight* of the owner cnn.l.iute- an ‘•incumbrar.c. ' 

"itiiin the ineaiiing of section 61 ®f A‘t XI of 185— ‘ “ *■ 

obsm-etl “It u as not disputed, and in f«y or*"''*" “ rex-.n*! ly 

disputed that, if a piTson acquire* the interest of lire on..in “ * ^ 

^ ^ jptrfrst c*otu< Ire S..J to Is- an 


estate Irefore the dsfatih is made, b 


incumbrance and passo* ty lire 


Ml- to tlreimrctia- 


rtesra’i**- wbsi i 


'ii 


(1) tl0u3) 7 C. \V. S. 652 1-) ** 

(3) (l?07)’C U 
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U in esionce lii^ ehaw in tlie estate” and again “ a piircliascr of the interest 
of ths proprietor after default and licfore the revenue sale is quite ns much 
lioiind by tlio revenne aale as the'proprictor himsolf, localise in substance 
be occupies the position of the proprietor.” Tiie observation" were no 
doubt made in connection with tho proadiions of section 04 of the Revenue 
Sale Law, winch docs not contain n definition of tho wor 1 “ incumbrance,” 
and I have referred to them only to abow that the purchaser of the 
interest of the proprietor Htands in the sams position as tho proprietor 
himself in rcintiou to the sale. 

Wo were referred to several cases, but none of them holds that a 
purchase of the lennro-holder’a interest is an incinnhrance within the 
meaning of section ICl -of the Dmgal T.-nancy Act. In the case of 
Chundra Salai v. Kalli Prosanno Cbuektrbully (l) it was held by Korris 
and Gordon, JJ., that an exchange of land is an inciiinbrance within the 
meaning of section ICI of the Bengal Tenancy Act. Gordon, J.. in deliver- 
ing llie judgment of the Court obsetvcsl, “ it sesme to us that tho exchauge 
by uhicli this land was acquired by the defendants was in hmltatloo, if 
not in fact, in destruction of the ordinal tenant's right in the holdi ig.” 

The case of an exchange may perhaps be distinguished from that of a 

Bale, nltliough the two stand on the same footing generally, so far ns the 
rights of the parties arc concerned. A person wlto takes the land of a 
tenure by exchange does not take it as a part of the tenure nor as a tenant. 
The tenant does not create an interest in the tenure UselJ as in tlie ca-iO of a 
sale, and in that view it may possibly be said tliat ho creates an interest in 
*• limitation” of lui own Interest in the tenure. 

But if there is no distinction between an ” exchange " and a ‘sale 
bo far ns the present question is concerned, the view that an “exchange 
is in “limitation” of the tenant's interest is opposed to that taken m 
Tamizuddht Khan v. Khoila ATaicas Khan {2), and if an exchange is m 
'‘destruction "of the tenant’s right, it cannot be an “ incumbrance ” within 
Uw meaning of section 161 of tho Bengal Tenancy Act. 1 has'C doubts 
about tbc corioctness of the decision in the case of Chunira 5alo» (D 
referred to above, and in any case, I think, it ouglit not to bo extended 
further. In Jogeshxear Maiumdar v. Ahed iTahomed Slrkar (3), tlicre is 
an observation that a ‘’lease just as much as a sale, gift or mortgage must 
come within the word “ incumbrance In that case tlie learned Judges 
had only to deal with the question whether a “ lease " is an “ incumbrance 
within the meaning of section 11 cUusc 3 of the I’atni Kegulaiion. R 
is true that, under that Regulation, sales and gifts, ns well as mirtgages 

(1) (1895) I L. R. 23 Calc. 254. (2) (1909) 14 C. W. N. 229. 

(3) (1896) 3C. W N. 13. 
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and leases are treated as “ incnmlwances But the word “ inaimbrance ” 
appears tojuve been used iti tliat Re^^Ution in a different Bcnsc, nalt 
includes n sale of the entire patni itself. Besides, the purchaser, under 
section 15 of tliat llegnlation, Is entitled, on arplpng to the Civil Court, 
to obtain pos^cs'sion against the assignees of the defaulting patniil^r at 
the time of delivery of pryisession. 

The mode of enforcement of rights of the purchaser of a patni taluk 
as against assignees of the defaulting patnidar under the I’atni llegnlation 
is diffveent from tliat, of a purchaser under the Bengal Tenancy Act, and 
the question we have to consider in the present case is whether the interest 
of the piirclia«er of a portion of a tenure is an encumbrance within the 
meaning of section ICI of the Bengal Tenancy Act, uliich, if not set aside 
under section 167 of the Act, stands good against the purchaser 

The other cases referred to in argument are Tamizuildin Kfiatt v. Khodii 
Kavai Khan (1) and dslardli v. Gopi Sfohon Jl^y CAoirrfftiiry (2). 
Both the cases dealt uiththo meaning of the word “incumbrance” in 
section 86 of tlw Bengal Tenancy Act. In the first, U uas held that 
the Bile of a portion of a non. transferable occupancy bolding is not 
an incuinbranco ulthiu the meaning of section 6C, sub'scctions 6 and 
7 of the Bengal Tenancy Act, an<l ihc <.««e of Joyethenr ^[nlumdar 
V. Altd Jlahomed Sirlar (Z) uas di'<tinc>U'<licd In tbe second, which 
was decided by Mootcr]oe, J*, and one of tlx' niemWni of the present 
Bench, it was held tliat the surrender by (be tenant of Ins holding to hu 
landlord In that case after he had trflnsfcrr(.<i a portion of bis hohling v\as 
collit«ivo, and that so long ns tlw tenancy of the original tenant 8uh«isted, 
the landlord was not entitled to eyit ihc transfcrci' Another qiirstioii was 
railed in the case, > ir., w hotlier the purchnstr «f n portion of a holding 
is not protected nnJer sub section R of s<>ction 8G of the Bengal Tenancy 
Act, but in the >icw that was taken of the rights of the parties with 
reference to the firKt qiie'tion. tin Court IhI'I that it wa« not ncre.sara to 
decide whether the case of Tiimnmidm Khan a Kh>ml,x .Yuinu A7ia« (1) 
upon which reliance wa* | laci J on Itbalf of the res|«in-Jent fnrni.l.Mj a 
COrrc'Ct csp'isition of the law. The Court, liowcatr, ol»<T>r'l that at h a«i 
four points reqnire'l cotiM lerati.ni with refiixnc'* to th" <hTi»iun in 
Tumaudibn A'Anii Kkcnlz Xairat Khea (I) TU* la»l two font* 

refirnsl to bv the Court baieiio besriiis upin Ibe cmstmcti .n of seelion 
iCt of tbo Ih npal Tenancy ,kcL With r.gar.1 to th- llr.t tw., ,.4nt. it 
was ol~. rved— “In the fir-l I'lsce, the l-anwl Ja!g--s a 1 .j t~l f .r tf.- 

piir|>~e4o( tlio intcrpriUti.m of section sR, which finds a j !»— in U.i;*'- 

(1) ll^09) H C. W. K 22? (2)(|IM3) I'-C L. J St: 
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IX of tlie Ben;jnl Tenancy Act, tlie definition of tlie t'^rni “ incumbrance" 
Riven for tlie pnrpo^ci of Chapter XIV alone. Tn the nocond plate, the 
decision of this Court in the case of Chunijra Sdkai C. Kalli Projaimo 
ChuclerbuUif (1) shows that an cxchanRc is an encumbtance within the 
meaning of section 161 of tlio Dongal Tenancy Act. and in relation to 
the question raistd l>cfore iw, there does not appear to he any renl distinc- 
tion lietwcon an exchange and a aale." Xow, the Court in tiial case 
expressly said that it was not noccs^ary to determine whether the ca-.c of 
Tamhuddin Kkan v. A'Aoht Nattias Khan (2) was correctly decided, and 
reserved its opinion upon the question involved in the said cmc. But the 
ohservatiun on the first point indicates if anything, that, in tlie" view of the 
Court, the term " incumhrsncc " as used in section 1C I is not the eaitie as m 
Bcctiou 8G, .and the ol«ervalioii on the scciind point, eir.. that" tliere does 
not appear to be any real distinction between an exchange and a sale ' was 
made in relation ta the quetlionhctoTC the Court, I'.e.. in connection with 
eectlon 88 of tiie BengalTenancy Act. The Court in that cn«o had nothing 
to do with the construction of the term '‘incumbrance" iu section 161 of 
the Bengal Tenancy Act, and these cases under section 86 therefore do Bot 
apply to the present case. 

It is pointed out that adverse |>osse-«sion for the sWtutory periotl has 

been liold to be an ‘‘inciimbrince." In tbc case of adverse ponessiou 
however, althougii the tenant, by allowing the adverse possessor to acquire # 
right, may be said to cre-ate an interest in limitation of Ids intereHt i'q tli0 
teaurc, no right is created in favour of nueh n person, as a tenant, as in tl>c 
tiiAi, of a s.de, and tlic Utter does not hold t!»e p'irtion in respect of which 
lie acquires a etatutiry title, as a tinaot Or as psrt of the tenure The 
purch.iicr of a portion of tlie tenure on the otiicr liaud acqiiiroa a right to a 
portion of the tenure itself, and holds bmcIi portion os a tenant and as a 
part of the tenure, and his podtion therefore iliffera niitprially from that 
of a person who has acquired a statutory title againat the tenant. 

I otn of opinion that the interest of an unregistered purchaser of a 
portion of a patni tenure is not an intumbrance wltliin the meaning of 

gectinn IGl of the Bengal Tenancy Act, and that the purchaser at a gale 

held in execution of a rant decree against the recorded patijiJar is not 
required to annul such an interest under the provisions of section 167 of 
the Bengal Tenancy Act. 

In iny opinion, therefore, the decrees of the lower Court should l>e sot 
aside and the suit decreed 

Mrllicx J. The defendant is the pnfcli.Tber of a shaTc i» a 
talnk from the registered tenant and the question is whether hi, interest 


(1) (1895) I. L. K. 23 Calc. 25i 


(2> (1909) 14 C. W. iV. 229. 
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is an inciunbrnncc on tlio tenure x'ithin the ineoninjjof section iGl of the 
Bengal Tenancy Act. If the Interest N not an incumbrance, tlien the 
auction purciiaser who U the s'lniiular w entitled to tike possession 
without annulling the defendant’s Interest. In the present cose admittedly 
the procedure for annulment of incombrjnecs has not been taken within llie 
statutory period of one year from the date of the sale or from the date on 
which the purchaser had notice of the incurnbrance aod tlic decreC'holJer's 
suit for kha& possession innst fail unless he ca'ii show that the interest in 
<]ueslion is nut an incumbrance. 

Now an incumbrance, as defined in section ICl, being any lien, sub- 
tenancy, easement or otlier right or interest created by the tenant on his 
_ tenure or holding or in limitation of his otfo interest tlicrein and not 
being a protected interest as defined in the last foregoing secticii, It seems 
to me clear tliat the interest of a purchaser of a share of a tenure from 
one of the rcgi-itcred tenuuts must fall within this definition and if the 
meaning of the statute is plain, it Is not our province to speciilitj os 
to the intentions of its framers. A tenant by selling a portion of hi« 
tenure creates a right or interest on bis tenure as wcllai an interest in 
limitation of Iih own iutereit in the tenure. The extmetioo of his interest 
in tliot portion of the tenure which is transferreil does not ofI«.i.t the 
matter, The sole (juestion is whether the definition opphes This wjulJ 
appear to have been the view taken by this Court in Chumtra Saiai \ 
KalU Pfosamo Chuelerbultv (1) In tnat c.asc the plaiolifF wos the auction 
purcliawr of a ralyoti holding at o rent sale brought about b\ th'* patniJar 
and sued to eject the defendants from three plot"* of land in the holding 
which the defendants claiinol to ha\c obtaine-l from the reeorili.il tinant 
in exchange for some otlicr lands outuJe the lioMIng It was htM that ih. 
interest of the defendants was an inciiiabranco witt.lu the iii'-aniiig of 
section IGl The learned Judges observed In that case that llio dt fi ndaiits 
had on incumbrance upon the holding and the eichangi- bj whioli the 
land was acquired by the defendants was in lunitatioii, if in di*siri|i iion 
of tlio original tenant's right iii ttic holding .Mthnugh <'lhrr •latiites <1 1 

not elwajn furnish a safe guide, yet in the present case It «ouH to l|•l■^ul 

to examine the previons law npon tin* siibj.«et of annuhintil of unoin 
brances in respect of tmaaiiw Tlx- first sIMute wt.i.ti jMxr |l„ 
auction purchiier of a tenure soil fu^ arnan of f nt tli«' t> 

avoid lncuiul>rane«'s was Itegulation VIII nf IHI? Tl p t<ri'i 

1* net d< fined in that regulation, b«t it I* «l'«r fr«*ni tbs t.\t II. at 

transfer, by sil,.. mortgage or gift A on.iMr I "i . 

interest i, itK-refore under the IbgoUlb’i, i.el tr..> • •••Im i «,(•. i'.. 
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crMtion of nn ij;curaljrance. But Re!;ii!ation VIII of 1819 only opjJieJ 
to a limited cln^s of Balcabic tenures and, nUliuugli Buction 105 of Act X 
of 1859 rendered nil otlicr aalcahlc tenures nUo liable to sale for arrears of 
rent, tlierc was no proceeding fur bringing tlie latter to sale frefe of incum- 
brances. Tliia difilcnUy was rcmoi-ed by Act VIII (B.C.) of 18C5. In 
that Act also there is no definition of the term incumbrance, but the reported 
cases show ttiat a sale by the registered tenant of a portion of his tenancy 
Imd the effect of creating im incumbrance, the transferee being regarded as 
the holder uf n renUfree tenure. Shih Doss Vanerjee v. Baman Doss 
J/boleryee, (1) following Sreenath Chuelerhiilty v. Sreemunlo LusJihir (2) 
Finally, Act Vlll of 1885, while leaving Regulation VIII of 1819 un- 
touched, rejicaled Act X of 1859 and provided a procedure for bringing all 
saleable tenures to aale for arrears of rent. It reproduced in effect the 
provisions of Act Vlfl (B.C.) of I8C5 in regard to incumbrances and 
added a definition of the term incumbrance. 

Therefore upon the analog^' of the rulings under Act V'lU CB.C)of 
18C5 and in the absence of anything in the present Act which compels us 
to adopt u contrary interpretation, I think it would be reamnable to hold 

that a purchaser from a registered tenant is in the position of a rent-free 

sub-teuant and is still an incumbrauicr witliin tlie meaning of section 191 
of the present Act. 

• In Jogtshiear MajitmJar r. Abed J/aXomirf SirA'or (3) t!ie point for 
consideration before the Court was whether a tenancy granted by a patnid-Jr 
was an incumbrance within the meaning of the Patni Regolation, but in 
giving judgment Rampioi, J., observed that a lease just as much as n sale 
gift or mortgage must come ivithm the meaning of the word "incumbrafice. 

It is true tlie correctness of that decision was doubted by Caspersz and 
Doss' JJ., in Tamizuddin Khan v. Khoda Haicaz Khan (4) where tliey held 

th.at the sale of a portion of a nou-transferable holding was not an incum- 
brance within the meaning of section 86 of the Bengal Tenancy Act. But, 
with regard to this case, it is to be abserved ta the first place that 
sections 85 and 86 of the Bengal Tenancy Act (Act VIII of 1685), 
contain no definition of the term incumbrance and in the second place that 
rho Court was to some estent at least influenced by the consideration that 
the transfer, having taken place without the consent of the superior land- 
lord the transferer had not cieated auy valid inaimbrance. 

On the other hand, in so fards the decision was authority for the pro- 
position that a sale of a portion of a non-transferable occupancy holdiofi 
wna not an incumbrance, it was expressly dissented from in Ashar Ah 

(1) (1871) 15 W. R. 360. (3) (189G) 3C. W-N. 13- 

(2) (18G8) 10 W. R. 467. (4) (1909) 14 C. W. N. 229- 
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Gopi Hohon Iio^ (1) I>y a I)ni«ion Beocli of tliM Court of tvliich I uas a 
mpTnl-cr. In that cav* wc relic*! i»f<r alia on Chuniira Salai v. Kalli 
Proianno CAi/cIer!<u».v (2) ami rvcrc of opinion that, if an eschangc created 
an inciirahranoe \\ithin the mcanliiff of ncction ICl of the Bengal Tenancy 
Act, there was no rcaaon uh) a fttiiilar result shoulil not follow from a sale, 
and oppljing this line of reasoning to section 8C also wc held that tm 
interest in a portion of a non Iransferahlc occiipaoc} holding acquired 
hy purchiyc was an incunihranee. ^ 

ily learned brother has in the present case basetl Ins decision tn kouic 
extent tipou certain decisions relating to the Rcvcimc Sales Act (Act XI of 
1859), > For the purposes of acetton 54 of that Act it has been held 
that the interest of a purchaser from the dofaiiltiug proprietor before 
default is not an incumbrance, ftAaiconi A'oer v. J/oiAura /*ra5<iif (3) and 
Canada rroiad Ghete v. Jiajendra A'umar (?Ao*e(4). It has also been held 
that a person acquiring by adverse poj«cs«ioo the Interest of the defajiUer 
before default is not an incumbrancer. These decisions, howevor, were 
founded upon a cousiderntiou of the policy of the Rorcniie Soles Act and 
it was felt that, in the absence of any dclioition of the term incumbrance, 
it would not bo right to apply the term to the interest of a purchaser from 
t1ie defaulter, for in that case tiie auction purchaser would get DOthiog at 
all — 0 state of affilr? which would completely defcot the object of the 
framers, which was the security of the revenuo No such considerations of 
policy ari.o in reference to sales held under Act VIII of 1865 and still 
less to those under Act VIII of 1865, which gives by derinition a spccifio 
meaning to the term. Indeed, on general principles I caniut see how 
an interest acquired by purchase can he distinguished from one acquired 
by exchange or adverse possession- 

It appears to be settled that for the purposes wl»elb<fr of the Patui He. 
gulation or Act VIII, 1865, or of the Assam I.and Revenue Regulation a 
person who acquires by adverse possession some part of the right of the 
registered tenant is an incumbrancer. I sec no reason for doubting that he 
would also be an incumbrancer within the meaning of section 161 ol Act 
VIII of 1885 notwithstanding the fact tliat the acquisition of his interest 
mcaus the complete destruction of the tensnt’s interest in the portion so 
acquired. On principle tlicrefore the complete extinction of tlie tenant’s 
interest in a part of the tenancy «loes not seem to be inconsistent with the 
termsof section IGl. 

But in the case before us there is a furtlicr ground for Itoldtng the 
interest of the transferee to be an incumbrance That ground is that the 
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crcAtion of nn ii-cumbrancc. But I5ii?iilat|on VIII of 1819 on]^ applied 
to a limited cla^s of saleable tenures and, nltlioujjli section 105 of Act X 
of 1859 rendered alt other Saleable tenurew al*o liable to gale for arrenr? of 
rent, there was no proceetlinjj for brin^ns tlio latter to sale of incum- 
brances. This diUiciilty was removed iiy Act VIII (B.C.) of 18C5. In 
that Act also there is no defiDitioti of the term inciiinbrunco, but the report'd 
coses show tliat a sale by tbe registered tenant of n portion of liis tenancy 
lind tJie clfect of creatinf; «n incumbrance, the transferee l>cioK regarded as 
the holder of a rent-free tenure. Shih Pass Hanerjee v. Bti’^an Do$t 
J/boIrerjee, (1) following Srtenath Chuelerlutty v* Sreemunto ZKrAiw (2). 
Finally, Act VJIl of 1885, whila leasing Regulation VIII of 1819 *^0' 
touched, rejicaled .Vet X of 1859 and provided a procedure for bringing all 
saleable tenures to sale for arrears of rent. It reproduced in effect the 
provisions of Act VIII (B.C.) of 18C5 in regard to iucumbranecs ao3 
added a definition of tlic term iocumbrAnec. 

Therefore upon tbc analogy of the rulings under Act VIII fB'C)of 
1805 and in the absence of anything in the present Act which compels us 
to adopt u contrary interpretation, I think it would be reasonable to hold 

that a purchaser from a resistcred tenant i* lu the position of a reut-freo 

siib>tonaRt and Is giill an incumbrancer within the meaning of section l61 
of the present Act. 

• In Jogeshie<xr J/ajMuu/ar v. Abed J/nSomrrf S«VI*ar (3) the point for 
consideration boCort; the Court was whether a teoaucy granted by a patniJsf 

was un incumbrance within the meaning of the Patni Kegulation, but in 

giving judgment Rampini, J., observed that a lease just as much as a sh * 
gift or mortgage taust come within the meaning of tlie word “jncurobraiiee' 

It is true the correctness of that decision ss-aa doubted by Caspersz an 

Dose’ JJ., in Tamiiuddin Khan v. Khoda iVaicor Khan (“I) where they 
that the sale of a portion of a nou.transferaole Iiolding was not an incum 
brance witbiu tlie meaning of section 86 of tlie Dengal Tenancy Act. ^ 
with regard to this case, it is to Is observed in the first 
t-ectioDs 8f not] 80 of the Bengal Tenancy Act (Act ^ HI ^ ' 

contain no definition of the term incombraoce aud in the second place t ^ 
tlio Court was to some extent at least influenced by the consideration 
the transfer, having taken place uithout the consent of the auperm 
lord the transferer had not cieated any valid incumbrance. 

On tlie other hand, in ko far .as the decision was aulhority for ^ 
position that a sale of « portion of a noo-transferable occupancy e ^ 
was not an incumbrance, it was expressly dissented from in AtXar 

(1) (1871) 16 W. n. 360 (3) (189G) SC. W.F. 13- 

(2) (18G8) 10 W. R. 467. (4) (1909) 14 C. W. X 229. 
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Gopi Jlohon Roy (1) by a I)i\5<lon H^ncli of tliw Court of uliicli I was a 1015 

member. In tint ca«(* we rolioJ inler olia on Chundra Salai v. A'a'^t ^ 

Pntnnno Chuelerhitln (2) ami were of opuiion that, if an exchange created nAiuiA'i 
an incnmbr.ince within the meaning of Bcction 161 ef the Bengal Tenancy CiiowDllini 
Act, there was no reanoii why a rii'kinar reauU bIioiiM ont follow from a sale, 
and applying this line of reasoning to section 86 al*o we held that an 
interest in a portion of a JiOo.tran«feraMe occiiparcy holding acijuircd 
bj purchase was an mcumhrance. ^ ^ 

Jly learned brother has in the present ease based hw decision tu some 
extent upon certain decisions relating to tlio Revenue Sales Act (Act XI of 
1859)v Fur the purposes of section 54 of that Act it has been held 
that the interest of a purchaser from the tlefaiitting proprietor before 
default IS nut an incumbrance, Dhaieani Kotr v. Mathura Prasad (3) and 
Annada Prasad Ohese v. Rajendra A'umar Ghost (4) It has also been held 
that a person acquiring bj adserse pos«es>-ioo the interest of tbo defaulter 
before default is not an incumbrancer. These decisions, however, were 
founded upon a consideration of the policy of the Revenue Sales Act and 
it was felt that, iii the absence of any delmitioii of the term incumbrance, 
it would not be right to apply the term to the interest of a purchaser from 
the defaulter, for in that case the auction purchaser would get nothing at 
all— a state of aCtiirs which wouli completely defeat the object of tiie 
framers, which was the security of the revenue. No such considerations of 
policy arise la roferenco to sales held under Act VI II of 1865 and still 
less to tliose under Act VIIl of 1865, which gives hy definition a specific 
meaning to the term. Indeed, on general principles I caniict see how 
ati interest acquired hy purchase can be distinguished from one acquired 
by exchange or adverse posses'ion. 

It appears to bo settled that for the purposes whether of the Patiii Re. 
gubtion or Act VlH, 1865, or of the Assam I.aud Resenuo Regulation a 
parson who acquires by adverse possession some part of the right of the 
registered tenant is an incumbrancer. I see no reason for doubting that he 
would aUo be an incumbrancer within Che meaning of section IGl of Act . 

VIII of 1685 notwithstanding the fact that the acquisition of his interest 
means the complete destruction of tlie tenant’s interest in the portion so 
acquired. On principle therefore the complete extinction of tho tenant's 
interest in a part of the tenancy does not seem to be inconsistenl with the 
tennsof section IGl. ‘ 

But in the case before us there Is a further ground for holding the 
interest of the transferee to be an incumbrance. That ground is that the 


(1) (1913) 16 C. L. J. 257. (3) (1907) C, L J. 1, 20, 21. 

(2) (1695) I. L. R 23 Calc. 254. (4) (1901) I. L. R. 29 Calc. 223. 
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lOlB purclifisiT liavin;' aequinxl a fractional sliare and not being entitled to claim 
regiatration under the I’atni Rcgiilation the extinction of the purchaser's 
Uauman interest qua the latnllonl la not complete. There has therefore been no 
C/HOWDlinni complete extinction of the tenant’s intcfcst. 

AllitADAC rCHuIt ia that I aninmariac the grounds npon-which I base my 

Haiiman. jodgincnt as folfowa 

— (i) Tlic definition in section 16 1 of the Bengal Tenancy .Vet covers the 

^ICLLiCK .1. gjjjg Qf jj portion. » 

(ii) The reported decisions seem to support the view I have taken with 
the exception of the casis itti<Icr Act Xf of 1859, which <Io not appO’ ®nJ 
TamizH'i lin v. Kh'xia Natea* KSan (1) winch has been dissented from. 

(iii) Xo question of policy stands in tbc way. 

I would, therefore, dismiss the appeal with costs. 


Babii Prabedh Kumar Daa, for tlio appellant. The 
solo que-itioii for docision is whether the interest 
which an unfocoixlcd co-slmrcr lias in the tonuro is an 
inoumbrance or not. My sabmlssion Is that the co- 
sharer’s interest roiiresents a part and parcel of the 
tenure and it cannot be said that such an interest is 
an incnmbrance on tlic tenure. If, by the auction sale 
the whole tenure passed to the purchaser, it cannot be 
said tliat the co-sliai*or’? interest did not pass, and th.it 
his interest continues to exist unless annulled by the 
procedure laid down in section 167 of the Bengral 
Tenancy Act. “Incumbrance” has been defined in 
' section IGl B.T. Act. The proper interpretation of the 
definition would indicate that incumbrances aie those 
rights whicii are c.irved out of or superadded to the 
original tenure, i.e., something created out of the 
several interests which constitute and form the tcniiie 
at its inception. It refers, so to say, to the quality or 
kind of rights wliicli constitutes the tenuie, and not to 
the quantity or extent of rJgiits possessed by any indi- 
vidual. Refer.s to the meaning of incumbrance given m 
Stroud’s Judicial Dictionary, and Wharton’s Law Lexi- 
eon. The limitation of rights must be in derogation of 


(1)(1909) 14C.W.N. 229. 
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thcoripinal right«? ami not a complete severance of the 
quantity of interest which one has. Vide Tamitiiddin 
Khan Kiioda Nnwaz Khnn{V)'A\\i\ Jihaivam Kocr 
V. Mathura Prasad Vi). 

Bahtt Dhimidra hal Kastayir, for the lespoiulent. 
The sole point is whether, in section IGl of the Bengal 
Tenancy Act, an incuinbr.mcc is an intcicst created in 
limitation of tho rights of tnlnkdars. 

[Jenkins C-T. It is quality of interest and not 
extent or area of tenure.] 

The decision in the wise of Chundra Sakai v. 
Kalli Prosaniio Chuckerbutt}/ (3) is in favour of 
my contention that a sjile will be an incumbrance 
also. Vide the Tmnsfor of Property Act, sections 54 
and 118, for the definition of ‘‘sale” and “exchange”. 
See also Rogulation 8 of 187lt, sections 11 and 15.) 
Under the P.itni Sale Law notice is given by General 
Proclamation; while, under -8001100 167 of the Bengal 
Tenancy Act, notice is given through the Collector. 
The decision in Ashar Ati v. Oopi Mohoji Roy Oiow- 
dhunj (4) distingushc<l the decision in Tamimddin 
Khan V.' Khoda Katvaz Khan (1) and doubted the 
decision in *7b/7cs/<u^ar Maztnndar v. Abed Mahomed 
Sirkar { 0 ). Docs incumbrance include sale ? Incum- 
brance may arise from adverse possession. Refers- 
to Gocool Bagdi v. Dchendra Nath Sen (6), Sreenath . 
ChnckerhutUj v. Sreemunto Lnshhur(l), Khayitomoni 
Dasi V. Bijoy Chand Mahatah (8) and Arsadulla v. 
MonsuhaHt^). Limitation then Includes extinction 
also. There is no privity of contnict between pur- 
chaser and landlonl. The purchaser of a portion of a 

tl)(1009) 14 C. W.N. 229 (5)(I89G)3 C. W. N. 13. 

(270907) 7 C. I..’ J. 1,20,21. (6)a9U) 14 C. L J. 136. 

(3) (1895) I. L. R. 23 Calc. 254. (7) (1868) 10 W. R. 467. 

(4) 0913) 18C. L. J.257. . (8)(1892) I. L. R. 19 Calc. 787. 

(9)(1912)1GC.I..J.539. ' 
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tenure thus becomes a tenant without p.aymciit of rent. 
Vide SJiih Doss Banerjce' Baman Doss Mookerjee 
Cl). An unregistered purchaser of a portion of a 
tenuie or lioUling acquire.^ an interest that is only- 
voidable, and under section 170 of the Bengal Tenancy 
Act, he can put in money to prevent sale: vide Chun-' 
dm Sakaiw Kalli Prosanno Ghuckerhnttij (2) and 
Jiadhika Nath Sarkav v. Pakhal Petj Ga//en (3). J 
submit therefoitj that the purcha.ser of a portion of a 
patni taluk comes within the meaning of incumbmiice 
in section IGl of the Bengal Tenancy Act. 

Babu, BiraJ Mohun Maznmilar. for the Deputy 
Registrar, followed on behalf of the minor lespondent 
whose interest was identicjil with the principal respon- 
dent, and referred to Nuffci' Chandra Pal Choivdhry 
V, Bnjendra Lai Gostvami (4), Khaniomoni Dasi v. 
Bijoij Chond Mahatab (o) and Gopendro Chunder 
Mittcr V, I^okaddam Hosscin (C). If exchange and 
adverse posse.ssion can come within the deliiiitioa 
of incumbrance, I submit .so can sale on the same 
principle. 

Bahu Prahodk Kumar Das, in reply, Tamiziid- 
din Khan v. Khoda Natvaz Khan (7) i.s the fir.st case 
under the Bengal Tenancy Act; all the other cases 
cited are under the Patni Regulation or Rent Act, and 
the meaning of incumbrance ought not to be extended 
further. 

Cur, adv. viiU. 

Jbnkins C.J. The point of law referred under 
section 98 of the Code of Civil Procedure is whether 
the interest of an unregistered purchaser of a portion 
of a patni tenure is an ” incumbrance” within the 

(1) (1871) 15 \v. R.360. (4) (1807) I L. R. 25 Calc- IC7. 

(2) (1895) I. L. R. 23 Calc. 254. (5) (1892) L L. R. 19 Cilo. 787. 

(3) (1909) 13 C. W. N. 1175. (6) (1894) I. L. R. 21 Calc 70>. 

(7)(1000)14C. W.X.229. 
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meaning ot section IGl of thc*Bcng;il Tenancy Act. Tn 
Us practical aspect tlie question is wlietlier a pnrehaser 
of a tenure under n rent dcci-cc mtistannnl the interest 
of an nni'egistorcd inirclia'^cor in order to get a clear 
title, and ^vlicllier on his failure so to do the title of 
the unregistered purchaser prevails against him. It is 
not suggested that it ^vas u detect in the rent decree 
that the unrcgistoYcd and unknown pnvehasDr was 
not a party to the suit; the registered tenant repre- 
sented tiro ownership of the whole tcmiie and the sale 
was not ot the defendant’s interest but of the whole 
tenure — that tenure passed to the purchaser at the sale 
in execution of the rent decree- The only limitation 
on the purehaser a acquisition was that he took, subject 
to the Interests (if any) dcQned in Chaidcr XIV of the 
Ilengal Tenancy Act as ’‘protected interests”, but with 
power to annul the interests defined in that Chapter 
as “incumbrances”. Tlicrc were no protected inter- 
ests. But it is coUtended that the interest of the 
unregistered purchaser is an “ incumbrance ”, and that, 
as the necessary steps to annul it wore not taken, It 
still subsists. In support of this view reliance is 
placed on the meaning ascribed to the terra “ incum- 
brance” by section IGl 

The section runs as £ollow.s : “For the purposes of 
this Chapter — (a) the term ‘ incumbrance', used with 
reference to a tenancy, means any lien, sub-tenancy, 
easement or other right or interest created by the 
tenant on bis tenure or bolding or in limitation of his 
own interest therein, and not being a protected interest 
as defined in the last foregoing section.”' 

The language used, it is maintained, extends the 
meaning of the term inenrabrance beyomlits ordinary 
signification so as to include any disiiosition of the 
tenancy, even an absolute assignment on sale of the 
.entirety, and it is conceded that all that can bo urgeil 


1915 

AcncL 

lUllJlAV 

CHOWDHCBI 

Ahmadar 

I'aiijian. 

Jevktss C.J. 
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1915 in favour of an nssignmcnt of a part must equally 
extend to an assignment of the whole; the two stand 
Rahman- or fall together. It is dUIicnlt to nnclerstand wli)’ the 
Ho\\DuuRi easement 

AnsiAnAB fiione shonld have been mentioned, if the intention 

‘ “ was that the snperior interest involved in an assign- 

.Jen-kin-s C.J. niQjjj [Q ije included in the general words. It 
rnna counter to the flrst principles of constmetion. 
An iiicnnibrance wonkl not ordinarily mean or include 
an absolute assignment nor would it be a right or 
interest created on the tenure. Can it be said to be 
in limitation of the tenant’s interest? I think not. 
these words appear to me to refer not to the area but 
to the quality of the tenant's interest. This view 
preserves the essential characteristics of a lien, sub^ 
tenancy or easement, for the idea inherent in these 
loading words is that of a graft on a subject-matter 
which is not destroyed but still continues, though 
in a modified form. The more general words, that 
follow are at least us susceptible of a meaning 
which would give effect to that idea as the wider but 
less appropriate one, for which the respondents 
contend. 

It is urged, however, that there are decisions which 
compel me to hold an absolute sale is an incumbrance, 
and especial stress is laid on the case of Ghundra 
Sakai V. Kalli Prosanno CJiuckerbutty (1), where it 
was held that an exchange of land is an incumbrance 
within 'the meaning of section 161 of the Bengal 
Tenancy Act. 

The Court there w.as, dealing with an exchange 
followed by a long possession, and the subject-matter 
was a holding, not a tenure. The ratio decidendi is 
to be found in these words: "The exchange by 
which this land was acquired by the defendant was 
^(l) (1895)1. L. R. 23 Calc. 254. * ' 
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in Imutation. it not in fact, m'- .Icsttuctlon of the 
oiiginal tcnanfs liRl.t in tlic l.oldinR.” A ciistinction 
ms tlms recoRnised iiclwcon limitiition and destruc- 
tion and prcsnmairly it was considortd an cxcliango 
ms a liniitatipn, for section 1«1 docs not cxtciui o 
tiiat Wlncii is in destruction of tlio tenant s nglit. 
•Whether tin's ho a trno view of tire olTcct of an exchange 
mav have to he .econsidererl in tlie fntnre, it does not 
arise now. I am cAnccrncrl only wttli an absolnto 
sale and tliat in my opinion is not in limitation n 
in destrnction of tlie interest to wliicii it 
■ On tlie question referred, thoicforc. I Imld tliat Uie 
interest of an unregistered purchaser of a^ por ion 
ot u patui tenure is nat an incnmbnmce 'Mt »in i 

meaning of section 161 of the Bengal Tenancy Act. 

Therefore, according to the opinion of t 
of the Judges i^lio have hcanl the iippea . 
of the lower Appellate Court is 

for possession passed in the for- 

ease must go back to the Court »' 

a decree as to mesne proQts in "s' liant’s 

XX rale 12. Tlie respondent will paj the . PI ‘ 

• costs of this appeal' and reference. 


1015 

Abdcl 

Raomav 

CnownnoBi 

AlOtADAR 

Raiimas. 


Appeal alloiyed: case remanded. 
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APPELLATE CIVIL. 


Ue/ort jtfookerjee and Xeiehouhl JJ. 

191C KHOB LAL SINGH 

Auq. n *'■ 

AJODHVA MISSBR.’ 

llhi'lu Lue — Alienation — Alienation ht/ lelAoio — Legal neeeasittj — Sjeirilual 
' leelfaee of her knaland — To lehat ejtent alienation j>emissitle — Ileeilai 

ill n (lied, hi/ iltelf not tonelusUe evidence. 

Where a deed, hy.a litnUeJ owner with qiialifijJ power o£ alietiatiou, 
is impeached, the test in whether the purpOic for wliltli the aheDalion was 
tmde was proper or legilimatc. 

Collector of Matnlipatam f. Caralg 1 Vwcftfa (1) referred to. * 
Kecei'ity ie outy one of the pha-*ei of the test of propriety. 

Jioj Lukhee v. Goloot Ckuader (2), Sham Sunder Lai v. Aehhan 
Kun'car (3), Uejoy Gojutl 3Iiil-erji v. (?«r«wdrn Nath iTukerji (4) referred 
to 

The widow has a larger power of dispontion for relighms or ch.irltable 

purposes or for purposes which ore 'supposed to conduce to tlie spiritual 
welf.we of her Imsbaiid thao wliat she pos esses for purely worldly purposes. 
An exhaustive cnumernlion of these religious or cliantable purposes is 
neither possible nor necessary. 

Cofiinant Bi/sack v. Sarrrgoonlri Dosiee (5) referred to. 

This being a question purely of Hindu law, greai care must be taken m 
coming to a decision upon that subject m order to prevent Engliah Judges 
being warped by iinprcsemns made upou their minds in consequence of 
ths’r habitual .applicatiou of English law and the nature of Eighsh 

• “Appeal from Appellate Decree, No. 1113 of 1913, against the decree 

of C. E. Pittar, District Judge of Gaya, dated December 12, 1912, confirm' 
ing the dec ee of Sashi Bhusan Sen. Subordinate Judge, Gaya, dated March 
13,1912. 

(1) (18G1) 8 Mou I. A. 5>9. (4) (1914} 1. L. Ih 41 Calc. 793. 

(2) (1869) 13 Moo, I. A. 209. ' (5) (1819) 2 Morley’s Digest 103 

(3) (1893) I. L. 11.21 AIL 71; 

L. U. 25 I. A 183 
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dKialois to irlilch thsy arj ae:t)jtain!l and to comiJer in wnat waj* a 
Hindu Cjurt oE Justice ss^>nM hire deciicd the point. 

The true rule apprara to l>o that there is a distinction between te;;n| 
necessity for worldly purposes on the one hand, and tho promotion of 
the spiritual welfare of the deceased on the other hand, and that, within 
proper limits, tho widow may alienate her huaband'a properly for tho 
performance of religions acts which aro mpposod to conduce to his 
spiritnal bcDC&t 

Itulhoda V. ^iiNiai<(l), /?j»i Chtiier Surmt v. Gu’ijijioi'ut (2), 
Kariiel: Chunler v. Gour .VoAui (3). Ittnjtet Itam v. 3fahomed WarU (4), 
Ham Kairal Sinjh v. /fam A'ii\ow Dst (5). Churaman Sahit v. Gop't Sahu 

(6), Harinangt x. Ham Gopal (7), Hama v. Hanja (8), Lai-hi nlnarayana v. 
DflsufO), IVpuluriv. Garlmilla (10), Paran Dai x. Jai ifarain (II). 
A'upur V. Stbak Ria (I2j, Jijjibat v. DroiAdalor (13). Ckunilala v. 
Juuno (14) referred to. 

A gift of a niodorato p-irtion of tho property of her husbiiid by tiie 
widow with a view to his spiritual benefit is valid. 

)71iether the alienation covers a reasonable pwUon of tlio property of 

the husband of the lady is a <}uostioa svlucli most bo determined with 
reference to tho circumstances of eich particsdar disposition. 

Ram ChunJer Surma v. <?u’(yayoti*R-f (I5), CAuraoioR SoSu v. Goj>i 
Sahu (1C) referred to, 

Becitals in a deed are not by themselves conclusive evidence of their 
truth and the facts alleged should be proved aUunle. 

Brlj Lai v. Inda Kunuar ( l7) referred to 


1915 

litlCD I.At 
Sivotl 

V, 

Ajodhia 

.MlSSEfl, 


Second appeal by Kliub Ltil Singh and anothei-, 
tho defendants. 

This apiHMl arose out of a snit brought by tho 


plainiifl to set aside two lease? granted by one Puna 
Koer to the defendant? on uominal rents. Tho loascs 
wore granted to raise money for the excavation and 


(1) (1803) 1 3Iac Scl Hep 82 
(-) (182o) 4 .^.ac. ?cl. Hep 147. 
(3) (18iU) 1 W. It 4-J. 

.(4) (1873) 21 W It. 49 
(5) (1895) 1 L. It 22 Cj'c 50» 

(C) (1909) I. L. 15 37 Calc. 1. 

(7) (1913) 17 C. \V. K. 782. 

(8) (1835) I L It. 8 Mid. 552. 

(17) (1914) I. 1. 


(9) (1887) I It. 1 1 M.vJ 28^. 

(10) (191)) I L It. 34 Ma.1 *238 

(11) (1882) I I.. It 4 .Ml 482 

(12) (1816) 1 nor 41)5. 44>» 

(13) (1812)1 Uor 394. 

(14) (1813) 1 nor. 55. 60 

(15) II826) 4 ilac. Sol. Hop 147 

(16) 11909) I. L 11. 37 Cab- I 
It 3>> All H7. 
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1015 conservation of a t;mk and for the erection of a ■wiill in 
Kih-dLai. connection v’ith a temple founded by Sbyam Lall 
SiNon llisscr shortly before his death. The premium for 
Ajoduya flic two Ica.ses was E.s. 528, and the amount raised was 
llissER. duly applied for the nfore.said purpose. The plaintiff 
. brought this suit for recovery of posse.ssion or declara- 
tion that he Ruccoeded to tlie estate as reversionary 
heir and wa.s not boniid b 3 ' the permanent leases granted 
bi’ the widow. The plaintiff alleged that the widow 
Puna Kuer was the widow of his father’s first cousin 
Shyam Lall Misser, that upon the death of Puna Kuer 

which took place on the 21st of Asar 1317 he inherited 
his pioi)erties as his heir, that Puna Kner had only life 
interest in the properties left lier husband ; that she 
had no necessity to alienate them 5 that the alienations 
made by her cannot bind him ; tliat the defendants 
have no right to retain possession of the properties in 
suit ; and that he is entitled to get possession of them 
by evicting the defendant.s therefrom. The defendant 
contended that the objects specified justified alienations 
which were consequently operative against the in- 
heritance in the bands of the reversionary’ lieir. Both 
the Courts below' decreed thesuit. Heuci this appeal 
by the defendants. 

Bahu Lakshmi Narayan Situjh (with Jiiin Bahit 
Sivanandan Ro//^, for the appellant, submitted that 
the transactions wci-e lawful uud valid and were fully 
justified by Hindu Law*. The lower Courts were 
wrong in holding that the excavation and tlje consecra- 
tion of the tank and the erection of the wall, for which 
the money’ W’as raised, were not such necessities as 
justified alienation by' the widow. For sectiring the 
spiritual w'elfarc of the husband, the widow lias a 
larger power of disposition than that which she pos- 
sesses for purely worldly’ piniioses. The excavation 
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and coiiFccnitioii ol the tiuik wiw fur the Hiihitnal lolf' 
■wcUavc ot the docoa'ied. The water «i iho liinU (Mmh\ 
bo u<e<l for purjincos of ahlulinn and worKhljt uii<l 

it would not l)c iscriotHly ontcslcd that the ai’L of llio aji'Miva 

widow, from a religious point of vlcv.', wuh not u Mimnj, 
good and meritoriotis act. Fiirtlicr, cxeavnllon iind 
consecration of a tank have alwavH been legnidcd 
asacts of high religious merit. Therefon*. llio j»rti. 
prfot}' and validity of the acta of tlie v.'hlow ciiiiiiol 
be questioned from the i»oint of vIe\vof lllndii LiWt 
and as this is a question imrely of Hindu l/iv/ i| miinl 
be decided liy Hindu Tj-tw uinl none otlH'i i I’lmidl 
PwnnatU tiiraavrati’H Tagore Imv )». Ui7 i 

CoUector of MasuUpal'tm v. Oavaly Vettrntn ( 1 }. 
dir. U, X. Hot/ (v.'itli him H’thu Jftirihttr J’rnitdtf), 

for the respondent. Kulimitted tliai«iigglng e»f the huilt 

w.is not a legal necessity for it did not iMu peLiinin ilm 
memory of the liusbatid. Tlie leariHai pIcmhT for i Im 
appellant hu.s based his argument on a pUKHngu In llm 
Tagore Law Lectures, at i». Id7, by Pandit J’niiiiiiitli 
Saraswati. The promotion of tlio Hpirilual wedfuro of 
the decciLsed IS a <lesirai)le ol»jcct, tlioiigb it may m»t 
be a necessity like the performance of tins Hrnitli, 

Unless there is a legal necessity, tlie widow biiH no 
power to alienate any i^ortion of the estiiU' of iho 
husband. 

Jiim/eel Ham Mahoaied Warisi'i} is on all fours 
with this CISC and is a dir~*ct aivtliority on this point. 

It holds that the digging of a Uuk is not a legal neces- 
sity. The digging of a tank may bj a meritorious act 
so f.ir as the widow is concerned. It .satisfies her 
vanity and it may raise her in the estimation of her 
driemls and relatives. True, it has been liold in these 
Courts that alienation of a portion of the husband’s 
e‘^tato for the marriage of an unmarried daughter 
HI (UCl) s vto.,. I \ llQ ( 2 ) tt87i) 21 w. IL 49 
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Tlio test is, is the transnctlon fair and proper, lawful 
and valid, and justified by Hindn Law; necessity 
is only ono of tlie phases of the test of propriety. 
This is manifest from the observations of Sir James 
Colvile in 2iaj LuTchee v. Gokool Chimdcr (1), of Lord 
Davcy in Sham Sunder v. Achhan Kumvar (2), 
and of Lord Moulton in Sejo\j Gopal v. Girindra 
Nath(^). It is unquestionable then that the widow 
has a lar^>er ijower of disposition for religious or 
charitable purposes or for purposes which are supposed 
to conduce to tlie spiritual welfare of her husband 
than what she possesses for purely worldly purposes. 
An e.xhaustive enumeration of these religions or 
charitable pari)oscs is neither possible nor necessary i 
but some of them were mentioned by way of illustra- 
tion in an opinion of pandits quoted with approval 
by Lord Gifford in delivering the judgment of the 
Judicial Committee in Cosu>iaiit Bi/sack v. Hurro- 
soondry (4); Clarke’s Rules and Orders, 1834, p. 91 ; 
Montriou, Cases on Hindu Law, p. 477 j Yyavastba 
Darpan, 1st edition, p. 97, 2nd edition, p. 89; “religi- 
ous purposes include dowry to a daughter, building 
temples for religious worship, digging tauks and the 
like.” The pandits added: “the widow has a life- 
interest in both (moveable and immoveable property), 
and is entitled to the enjoyment of the tame, and to 
dispose of the same by gift, mortgage, sale or otherwise 
for the benefit of her departed husband’s soul, even 
without tlie consent of her husband’s kinsmen ; in so 
doing, she will observe moderation.” "We may here 
refer to some very vreighty observations made by 
Lord Gifford on the mode of determination of que.s- 
tions of tins character by .our tribunals : “this being 

(1) (18G9) 13 Mco 1. 209. (3) (.1914) I. L R 41 Calc 79:(. 

(2) (1899) I. L. R. 21 AH. 71 ; (4)(1S19) L>Mo.-Ie/a Di«csl 193 

L R. 25 I. A. 183. 
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a question purely of Hindu L-nv, great care must 
be taken incoming to a decision upon that subject, 
in order to ]>roYcnt tho judgment of KuRlIsh Judges 
being wariH?d by impressions made upon their minds 
in consequence of their habitual nppliention of English 
Law and the nature of English decisions to which 
they arc accustomed; and to consider in lohnt way 
a Hvidii Csurl of Jfislice would have decided the 
poitil." These remi\rks could lumlly have been borne 
in mind in some of the (iccisions quoted before us. It 
is not necessary for our present purpose to enter upon 
a minute analy.sis of the c:iscs on lim subject, but 
leleroncc may bo made to the decisions in Mnkhodn v. 
Kudeani (1), Ram Chunder v. Gtitujoqovmd liar- 
lid: Qhtiiider v. Gottr Mohun (8). Unnjcct Rain v. 
Mahomed Warts (4), Ram Kawal v. Ram Kishorc 
(5), Churaman v. Gopi Sahu (C), Ilarmanar/c v. Ram 
Gopal{7), Jo{/jihan v. DcoshankariS), Kupurv S>'hak 
Ram Chwxilal v J’nssoo (10), Gopalla v. Nara- 
yana (13), Rama v, Ranga (12). Lnkhsminaragana v. 
JJasu (13), Vuppuluri v. Ganmilln (14), Gudimelta v. 
Bollocu (15), Purah Dat v. Jat Rarain (IG). These 
cases generally recognise tho doctrine tliat a Hindu 
widow, daughter, or mother, is entitled to alienate 
a small portion of the estate in her hands for roligions 
purposes, though the actual result reached iu indivi- 
dual decisions may bo open to criticism upon their 
Si>ecinl facts. In some of these cases, however, a dis- 
tinction is drawn between a cts of w hich the religious 
"(9)(18lG) I 65eT405, 448. 

(10) (1813)1 Bor. S5,6t).^ 

(11) (1850) Madras S. P. A. 74. 

(i«) (1885) I. L. B. 8 3IaJ. 55 » 

(13) (1857) I. L. B. n Mad. 235, 

(14) (1310) I. L. R. 34 Mad. 283. 

(15) (1912) 23 Jlad. L. J. 233. 

(16) (1892) I. L. R. 4 AIL 432. 


(1) (1800 1 Mac Set. Bep 82- 

(2) (182B)4 Jlac. Set. 

(3) (1864) 1 W.R.43. 

(4) (1873) 21 W. R. 49. 

(5) (1895) I. L. B. 22 Calc. 50C. 

(6) (1909) I. L. B. 37 Calc. 1. 

(7) (1913) 17 C W.S.78J 

(8) (1812) 1 Bor. 394. 
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merit is solely acquired by the female heir and nets 
of -winch the religions merit acernes to the deceased or 
is shared by the female heir with him. As Prannath 
Saraswati iioiuts ont, however, in liis erudite Lectures 
on the Hindu Law of Endowments (p. 167) this dis- 
tinction is not supported by the texts in the case of 
the widow, though it may be valid in the case of the 
daughter or the mother. According to a text of 
Vrihaspati quoted in the Dayabhaga, Chapter XI, sec- 
tion 1, the husband and wife participate in the effects 
of good and evil actions, and this mutual relation is not 
dissolved by the de.ath of cither partner. This is em- 
phasised in another passage (Dayabhaga, Chapter XI, 
section 1, cl. 43 and 41) where it is expressly stated 
that the widow performs acts spiritually beneficial to 
her husband from the date of her widowhood, aud 
.she is enjoined to be a'<sidnous in tlie performance of 
religious duties, because, according to a text of Vyasa, 
she thereby conveys her husband, though abiding 
in another world, and herself, to a rpign of bliss. 
To the same effect is the Viramitrodaya of Mitra 
Misra, Chapter III, Part I, .section 3 (S.istri Golap 
Chandra Savkar’.s Translation, p. 136) where reference 
is made to a text of Katyayana which recognises the 
right of the widow to make gifts for spiritual pnr- 
•poses and also to mortgage or sell so much as is 
sufficient for such purposes even in religious cere- 
monies that arc optional, and, a fortiori, in those , 
daily and occasional ceremonies which arc enjoined by 
the Sasti-as and the omission wliereof entails demerit. 
The Viiainitrodaya (p. 141) also maintains that in 
making gifts for- spiritual purposes as well as m 
making sale or mortgage for the purpose of performing 
■what is necessavj' in a spiritual or temporal point of 
view, the widow’s right extends to the entire estate of 
her husband ; the autlioi*, in fact, reads the injunction 
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as to modomtion as n'strictcd to iinprojuT Icnipoml 
uses. This view, however, haR not iu’eti accepted, 
and it has hocn i tiled that u gift of .a modonile 
portion of the properly of her hiishami hy the widow, 
with a view to his HpiHlii.al lienchr, is valid j 
Jaf^niinth’s Dipost, tninslatetl by Colclironice, lloolc 
I, Ch. 5, sec. 3, pi. Iflj, }3ook II, Ch. ■), see, I. pi. 
2 and 3, Boole V, Ch. 8, pi. 399. The true iiilu thus 
appears to ho that thcixi is a di.stinction hetweon 
legal necessity for worldly purposes on tliu ono 
hand, and tho promotion of the spirilual welfare 
of the deceased on the other hand, and that, within 
proper limits, the widow may ulicimtc her husbanirH 
prox>er'ty for tho performance of religions acts which 
are supiiosed to conduce to Ids spiritual benefit. 

Tested in the light of these principles, what is tho 
position of the parties hcic ? Shyaiii Lall Jflssor Imd* 
shortly befoie his death, founded a temple, llis 
widow raised 11s 528 by tho gi-aiit of two perpetiud 
leases with a view to excavate and consecrate a tank 
and to complete tho waits of tho temple buildings. 
The deeds contain recitals that her Imsband had 
enjoined her to carry out the works mentioned* 
These recitals, as poiiiUd out by tho Judicial Com- 
mittee in BriJ Lai v. Imla Kumvar (1) are not by 
themselves conclusive evidence of their truth, and 
the facts alleged should be proved aliunde. But, 
obviously, after tho death of both Shyam Lull Misser 
and Puna Ko<’r, independent evidence is not likely 
to be available for the dotermiiuitloii of thu question, 
whether or not the husband gave any speoifle instruc- 
tions to the widow. AHsnme, then, (hat Iho alleged 
instructions have not been proved, hill) the fact 
remains that ilio widow ihIhisI money and applied 
the same for compliMloii of Iho hiiildliigM and for (ho 
(1) (l»H) 1 I« It.M All 
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1915 excavation and consecration of a tank in connection 
Kiiu^ai, temple. The water of tlio tank wonlcl be 

. SiNoii needed for purposes of ablation and worship; but, 
AJomnA even apart from this, the excavation and consecration 
MissF.n. of a tank are acts of high religions merit, as is autliori- 
tativcly laid down in ‘a series of texts quoted 'in the 
Jalaslniotsargatattwa of Raghunandana and the Cbatur- 
vargachintamoni of Hemndrl (Danakhanda, CIi. Xlfl, 
Asiatic S.icict 3 ’’s Ed., p. 1,003;. Many of these texts 
which c.xtol the religions merit of the constrnction, 
consecration and maintenance of tanks and other 
reservoirs for- storage of water, are translated by 
Prannntb Saraswati in his teutli lecture ‘on the Hindu 
law of endowments. Wc feel no doubt what answer 
a Hindu Court of Justice would have given, if a 
question had been raised before it as to' the propriety 
anti validity of these ;icts of tlie widow from the 
‘ point of view of Hindu law. As Lord Gilford iiiid 
in CossinaxU v. Hurroosoondnj (1), it is absolutely 
impossible to define the extent and llmit-of the power 
of the widow to dispose of hor husband’s property 
for religious purimses, l>ecnuse it must depend upon 
the circumstances of tlie disposition whenever such 
disposition shall bo'made and must bo consistent with 
the law regulating such disi)03ition. In the case before 
us, the disposition has been made for the performance 
of a 'work of recognised religious merit and cannot 
consequently be treated as other than lawful, valid and 
and proper.- 

One other quo-stion requires consideration, namely, 
whether the alienation covers a reasonable portion of 
the property of the husband of the lady ; this, ns Lord 
Gifford said, must be determined with reference to the 
circumstances of the particular disposition. 

The Courts below did not direct their attention to 

(1) ({819)2Mor!e/a Di^'wtlOS. 
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thi.s fi‘;pgct of the case, possibly l>ccaiisc it*? true boarinp 
on the question in issue was not realised, and itKcomod 
at one staj^o as if a remand be iiecc.ssary for the 

investigation of this ]>oint on fiosli evidence. An 
examination of tlio reconl, however, show.s tliat theio 
arc materials sufficient to enable us to come to a con- 
clusion on the matter. Several other suits woi-o insti- 
tuted simultaneously with the present suit for tlio can- 
cellation of other alienations by Puna Kuer. These 
CJises show that Sliyam Lull ilisscr left more tlian ton 
bigbas of land and thaC the area now in dLspute 
slightly exceeds two bighas. We are of opinion that, 
in the circumstances of this c;ise, the area alienated did 
not constitute au unreasonably large fraction of the 
entire estate. In the case of i?nm CAamfra v. Gunga 
GovhulQ.), the pandits indicated their opinion tliat tlie 
widow might* validly alienate for religious purposes 
three-sixteenth of her husbaiurs property. In C/itira- 
'many. Gopi Sahu (.2), t\ni gift which wjxs sustained 
was of a portion of the estate, worth more than oiio- 
fourth and less than one-third of the total value. In 
these ciicumstances we are unable to say that the 
alienation was unreasonable in extent. 

The result is that this appeal is allowed, the decree 
of the District Judge .set aside and fhe suit dismissed 
witlji costs in all the Courts. 

s. K. P Appe^^l allowed. 

(1) (1620 4 ■'laJ Sel f.cp 147. (2) (1909) I L 37 Calc 1 
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excavation and consecration of a tank in connection 
\vitli the temple. The water of the tank would be 
needed for pnrposes of ablution and woiyhip; but, 
even apart from tliis, the excavation and consecration 
of a tank are acts of high religions merit, as is aiitlipri- 
tatively laid down in ‘a series of texts quoted -in the 
Jalasliaotsargatattwa of Raghuuandana and the Chatur- 
vargjichintamoni of Hemadri (Danakhanda, Ch. XIII, . 
Asiatic S.icict 3 '’s Ed., p. 1,008). Many of these texts 
which extol the religions merit of the construction, 
consecration and maintenance of tanks and other 
reservoirs for storage of %vator, are titinshded by 
Pi-annath Saraswati in Iu9 tenth lecture on the Hindu 
law of cndowinonts. We feel no doubt what answer 
a Hindu Court of Justice would have given, if a 
question .had been itiised before it ns to' the propriety 
and validity of these acts of the widow from the 
point of view of Himlu law*.' As Lord Gilford iiud 
iti Gossinaxci v. Hurroosooyidri/ (1), it is absolutely 
impossible to define the extent and limit-of the powei ^ 
of the widow to dispose of her husband's property 
for leligious purposes, because it must depend upon 
tile circumstances of the disposition whenever .such 
disposition shall be niade and must be consistent with 
the law regulating such disposition. In the case before 
us, the dispositioa .has been made for the performance 
of a work of recognised religious merit and cannot 
consequently be treated as other than lawful, valid au 
and proper- 

One other question requires considenition, namely * 
whether the alienation covere a reasonable portion o^ 


the property of the husband of the lady; this, ns 


Lord 

Gifford said, must be determined with reference to the 
circumstances of the particular disposition. 

Tho Courts below did not direct their attention to 
(I) (I819)2MorTe/d Digoit198. 
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this aspQct of thociisG, possibly because its true bearing 1915 
on the question in issue was not realised, and it seemed 
at one stage a*s if a remand might be necessary for the Sivoti 
investigation of tins point on fiesh evidence. An AjoDuyA 
examination of the recottl, however, shows tlifit there 5ii'-i>EP.. 
arc materials sufficient to enable us to come to a con- 
clusion on the matter. Several other suits wore insti- 
tuted simultaneously witli the pi'esent suit for the can- 
cellation of other alienations by Puna Kuer. These 
CJises show that Shyam Lall Misser left more than ten 
bighas of land and that the area now in dispute 
slightly exceeds two bighas. Wo are of opinion that, 
in the circumstances of this Ciise, the area alienated did 
not constitute an unreasonably large fraction of the 
entire estate. In the case of Ram Chandra v. Gnnga 
dovindiX)^ the pandU$ indicated their opinion that the 
widow might* validly alienate for religious purposes 
three-sixteenth of her husbaiurs proi>erty. In Chura~ 
man v. Gopi Saliu (2), the gift which was sustained 
^^’a8 of a portion of the estate, worth more than one- 
fourth and less tlnui one-third of the total value. In 
these circumstances we arc unable to say that the 
alienation was unreasonable in extent. 

The result is that this apiJcal is allowed, the decree 
of the District Judge set aside and the suit dismissed 
witl^ costs in all the Courts, 

S. K. B ' Aj>pe.i I allowed. 

(1){1?20)4 Mad Sel r.tp. H7 (2) (1939) I L. U. 37 Calc 1 


■1.5 



586 


INDIAN LAW REPORTS. [VOL’. XLIII. 


1915 
Avq. 30. 


CIVIL RULE. 


Before Jentins C. J., and Ilolmxcood J. 

AMRITA LAL KUNDU 

V. 

ANUKDL CHANDRA DAS.* 

Liquidator — Rtgisttrtd eompantf — Proptrly of tht company^ testing of — 
Oficial Assignee — I istnhution of proceeds in Court, vhen ffoienicd by 
Civil 2’roeedure Code (^Act I' 190S)~Iielease — Companies Act iVII 
of 1013) «. 2 0), 3 (J) 171, SIS, 232. 

The liquitlalor of ft registercJ company dilTcrs in this respect from the 
Official Assignee In that the property of the Company doe? not rest In him. 

The distribution of the proceed^ which )»aJ come into Court before an 
oppiicfttion was made (to the High Court) to pass nn order in favour of the 
liquidator, must be governo>l by the prori«ions of the Code of Civil Pro- 
cedure. 

Rule obtained by Amrita Lai Knndn, the Liqui- 
dator to the Howrah Engineering Co. Ld.. petitioner. 

Tiii.s was a Rule issued under section 25 of the 
Provincial Small Cause Courts Act. In this case one 
Amikul Chaiidr.i Das, a creditor of the Howi-ah Engi- 
neering Co. Ld. (which was u company registered 
under the Indian Companies Act) Jiatl obtained a 
decree against them in the Small Cause Court at 
Howrah, and in execution thereof attached and remov- 
ed some of the working machines of the said company 
and was about to put them to sale when the share- 
liolders passed a resolution for voluntary winding np, 
appointing the petitioner solo liquidator. There- 
upon the latter sought to stay the sale proceedings 
and to release the moveables from attachment and 

® Civil Hule, No. G94 of 1915, agaiust tho order of A. T -Gliose, Judge, 
SmaJ} Cause Court, JIo»vrah, dated Jane 19, I9l5. 
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custody ot the Court. At the hearing the liquidator 
failed to produce the Registrar’s certifleate of liquida- amrita 
tion and the Court held it would be unjust to stay the 

, , , ' . IVCN’DO 

sale under the above criciiuistanccs. v. 

Asukol 

Uhasdba 

Babu Jnancmlra ^atliSarkar showed cause for tlie Das. 
opposite jMrty. These applications were made before 
the Court of Small Causes — it is not known under what 
section of the Act — but presumably under section 215 
of the Indian Companies Act. But “ the Court” refer- 
red to in section 215 is the Court having jurisdiction 
under that Act; vide section 2 (.3) thereof. Section 
8 speaks of the exclusive jurisdiction of the High 
Court which may bo extended to some District Courts 
but iiovor to Small Cause Courts. 

[fiOLMWoOD J. Thou the Small Cause Court bad 
no jurisdiction to entertain this application. Bnt it 
has proceeded to make an order on the supposition 
that it had.] 

But theic is that saving sub-clause (3; in section 3 
which saves me from the control of that section while 
the petitioner still remains affected by it. 

[Homiwood J. Is the Subonlinate Judge of 
Howrah, or even the District Judge of Hooghly 
empowered under section .3 by the Local Govern- 
ment ?] 

I am not aware of any notilication. 

[Holmwood j. Tlieii the iictitioner ought to 
have come to the High Court.] 

Conceding foi the sake of aigument that the appli- 
cation was made in a proper Court, avoidance of an 
“attachment” is only contemplattHl in section 232 of 
the Indian Companies Act. This section docs not con- 
template tlie c;asG of voluntary liquidation ; and even 
if it dul, it prevides for cases of attachment put in 
force after the commencement of the winding up. 
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But in this case the attachment was in force before 
such T\*indinf» up. 

[HOLilWOOD J. But their case is under section 
171 of t\ie Indian Companies Act.] 

Section 171 can be of no help in the case of a volun- 
tary winding up ■where no winding up order has been 
madebyConrt. This seems to be the condition pre- 
cedent, viz,, that first an order winding np the 
companj’; must be made by a competent Court before 
all tbe proceedings can be stayed. 

[.lElfKlNS C. J. I tbink tbe petitioner relies on 
section 215 of tbe Indian Companies Act.] 

How can that section be made applicable to this 
case? Section 215 does not give the Court any power 
which it may exercise, but only lays down the con- 
sequences tliat^ will follow an order of a Court for the 
winding up of the company. This has nothing to do 
with voluntary winding up. 

[Jenkins C.J. I think section 215 is quite appli- 
cable to this case.] 

Granting that the Court coaid use its discretion 
under section 215, what occasion was there for the 
exercise of this discretion ? The law is as stated in 
Halshury’s Laws of England under the bead of 
“Company” in Vol. V, at p. 535; In re Greii Ship 
Co. Ltd., Parr//’s Case (1‘. 

[ Jenkins 0. J. But is the attaching creditor a 
secured creditor ?] . '' 

Yes, as will appear from reading section 64 of the 
Code of Civil Procedure. TfiiKis the, law in England : 
see Halsbury, Yol V", “ Company, ” at p. 519. 

0 Jenkins C. J. But- the la-w in Hidia, I believe, 
is* different on this point ; see Haclean C' .T.’s' Judg- 
ment in the case of Frederick Peacock v. M'adan 
(7oprtr(2).] 

(l) (1SC3)‘1 De G. J. & Sin. 61 (2) (1902) 1. L. H. 2D Ca!c. 428. 
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That relates to nn Insolvency case and is not 
under the Indian Companies Act. Hero the liquidator 
is seeking to have the attachment released. Is there 
any express provision of law nndcr which he can pet 
it? Unless there is such an express provision of 
law laid down anywhere, the Court has no power to 
release a valid attachment made by a creditor. Tlie 
decision in In re Withcrensea Bricinuorhs (1) makes 
the point clear. In Indi.a also, (hough as a matter 
of fact, the Provincial Insolvcncj' Act contains a 
provision for avoidance of attachment even heforc 
insolvency (ride section .35 thereof), the Companies Act 
docs not contain any such provision except section 
252 which only contemplates cases of attachment after 
the winding up of the company^ 

Babu Itamani MohanChniterjee, for the petitioner, 
in support of the Rule. The attachment has become 
void under goctiou 171. As soon as the company is 
wound up, all proceedings agsdnst it must be stopped 
by the Court to which an application is made to that 
effect. The property of the company vests in the 
liquidator and the Court is hound to rcloase the 
attachment. 

[Jenkins C. J. A companj's property does not 
vest in the liquidator who is in this respect in a difTetont 
position from the Official Assignee.] 

But the liquidator is a trustee for all the creditors 
among whom the property is to he divided pari pasm 
and as such upon the analogy of the principle enun- 
ciated in the case of Frederick Peacock v. Mailan 
Gopal (2), the property of the company ought to 
vest in him. 

[Jenkins C. J. There is no provision of law to that 
elToct.] 
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(I)(ieci())l6Ch. D. 337 


i2) (1902) I. L. K 29 CaJe. 12S 
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But in this case the attachment was in force before 
sncli ivindhif? np. 

[Holmwood .T. Bnt their case is under section 
171 of the Indian Companies Act.} 

Section 171 can he of no help in the case of avolnn* 
lary winding np where no winding up order has been 
made hy Court. This seems to be the condition pre- 
cedent, that first an oitlor winding up the 

comp:iii 5 ’' must be made by a competent Court before 
all the ijroceedings can be stayed. 

[Jekkins C. .7. I think the petitioner relies on 
section 215 of the Indian Com 2 )anieS Act.] 

How can that section be made applicable to this 
case? Section 215 docs not give the Court any power 
which it maj’ exorcise, but only lays down the con- 
sequences tlmt^ will follow an order of a Court for the 
winding up of the company. ThLs 1ms nothing to do 
with voluntary winding up. 

[Jenkins C. .T. I think section 215 is quite appli- 
cable to this case.] 

Granting that the Court could use its discretion 
under .section 215, w'hat occasion was there for the 
exercise of tins discretion ? The law is as stated in 
Halsbnry’s Laws of England under the imad of 
'‘Company” in Vol. V, at p. 535: In re Grert Ship 
Co. Ltd., Varri/'s Case {1\ 

[ Jenkins 0. J. But is the attaching cieditor a 
secured creditor ?] 

Yes, as wiJl appear from reading section 61 of the 

Code of Civil Procedure. This’is the law in England : 
see Halsbiiiy, Voi “Company, ” at p. 519. 

[Jenkins C.J. But the law' in rndin, I believe, 
i.s different on this point: see Maclean C* X's' Judg- 
ment in tlie case of* Frederick Peacock M'cidan 

Gopar(2).] 

(I) (18G3)4 Do G.J &s,„. ea f») (1502) I. L. H. 29 CiJo. 423. 
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That relates to an Insolvency case and is not 
under the Indian Companies Act. Here the liquidator 
is seeking to have the attachment released. Is there 
any exjiress provision of law under wliich he can get 
it ? Unless there is such an express provision of 
law laid down anywhere, the Court has no power to 
release a valid attachment made by a creditor. The 
decision in Z« re Witherensea Bricktvorks fl) makes 
the point clear. In India also, though as a matter 
of fact, the Provincial Insolvency Act contains a 
provision for avoidance of attachment even "before 
insolvency (t»ide section 35 thereof), the Companies Act 
does not contain any such provision except ip; section 
232 which only contemplates ctises of attachment after 
the winding up of tlio company^ 

Babu liamani Chnlterjce, for tho petitioner, 

in support of the Rule. The attachment 1ms become 
void under section 1,71. As soon, as the company is 
wound up, all proceedings against it must be stopped 
by tlie Court to which an apidicatloii is made to tliat 
effect. The property of the coinp.iiiy vests in tho 
liquidator and the Court is liouiid to leleaso the 
attachment. 

[.Tenkixs C. J. A company ’.s projierty does not 
vest in tho liquidator who is in this respect in a diffei-eut 
position from the Oflicial Assignee.] 

But the liquidator is a trustee for all the creditors 
among whom the property in to bo divided pari ixjssh 
an<l as such upon tlie analogy of the principle enun- 
ciated in the case of Frederick Peacock v. Madan 
Gopal (2). the property of the coiiuiany ought to 
vest in him. 

[Je>'KIKS C. J. There Is no niovisioii of law to that 
effect.] 
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Jen'KIKS 0. J, AND HOLJnvooD J. We mnst discliarge 
this Rule. Though the matter is by no means clear 
wc feel that ap.art from any defect of jurisdiction the 
(listribiitiou of the proceeds in Court must be governed 
by tlie provisions of the Code of Civil Procedure. 
-The proceeds came into Court before the application 
•was made to n» to pass au order in favour of the 
liquidator. Tlio liquidator’s argument before us has 
been to u certain degree based uj)on the idea that the 
property of the comp.aiiy ve.sted in the liquidator. 
It is better that that idea should be at once removed 
The liquidator of ti company differs in this respect 
from the OfTtcial Assignee in tiiat the x^roperty of the 
company dues not vc.st in him. We aj’c of course 
leaving out of considenition t)jc i)ossible vesting of 
the pt'operti’ of an uoregistorod company tinder a 
vestin<^ otder. 

The opposite party will get his costs of this Rule. 

G. s. J?n/e disc?iar(je(l, 
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Effort Grtarn amt Watatltyjf 

SITAL PKASAD 

r. 

EMPKlMUt.- 

SfCHTit^ for gooil behariniir—Dittfmlniilitm nf ttt'illtr Ukrtu Id jiromiAt 
tnmUi) or Jiatrjr? Irtirr^ii chttttt — Ktitf^Ut of infrnlion — Criminal 
Proeetilnre Codt (.lr< V of • /f)« {»,)— /V;i.il C>mU (Ael XIA’ of 
i560) I. 

Tojuitifynn onU'i umlpf h tOH (//)•■[ Cilinliinl I'rocciJiiri- Co'ic, 
It N flijfllclcnt tlint tlio wnnU l|•(‘^^ nrt* hkvly lo |»r'iiuMlo fooling^ of mmity 
ortiatrel lictwccn dilTori-iit n-> I il i-a lol nft'O'x.trj to c»tjli|i8li 

an intention to promote hik li fci-htiK-a iKitnonl-l "ii n trial fo* tliu 
cfTi’ncc under v. 1S3 A of tlic I’uiiftl Co-lr. 

Vhammalokav Emjieror (1) di^Mcninl from 

Jny Chandra Sarkar > Empttur (‘2). Javrant Rat v ^ItAarnfe (d) 
referred to. 

The facts of the case were as follow.s On tlio 2fith 
November 1914, the petitioner ciicnlatc<l in tlie town 
of Jlonghyr, during the Mohurrum festival, person- 
ally and by agents, copies of an anonymous panii)hlet 
called "• Apna Sanatnn DJiarm Patchano" printed 
at the “ Star Press Upon a police leport, dated Htlt 
December 1914, the District Magistmte- of ilonghyr 
drew up a proceeding under s. 108 of the Cnininal 
Procedure Code, on the 13th Match 1915, against the 
petitioner requiring him to execute st bond in the 

'Criminal noNis on No HGS of 1915, a-sio-t the order of J Jolm-t .i,. 
Putrid Masi^trato of Monsjhjr, datml dul> 8, 191^. 

(1) (19U) 12Cr.L.J.2IS. (3) (I9)7)5Cr I- J. tSO . 

(2) (1910)I.I,. n.rtsCa!c.2U.225. |0 I'uni. Jhrc. 23 


10; fj 
Not-. 17. 
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tlENKlNS C. J, AKD Hoiaiwood J. Wo must lUscliarge 

Ambita this Rule. Though the mutter is by no means clear 
Ktrsrtu '''’c feel that apart from niiy defect oE jurisdiction tbe 
V. distribution of the jirocceds iu Court must be governed 
'fiiStr^RA provisions of the Code of Civil Procedure. 

-Dar. -The 2 >rocceds came into Court before tbe uiiplication 
v;as made to us to 2 wss an order in favour of tbe 
liquidator. The liquidator’s argument before us bas 
been to a certain dogi*oe ba.scd iijion the idea that tbe 
pr 02 Jcrty of the company vested in the liquidator. 
It is better that that idea should be at once I'eiuovcd 
The liquidator of a company diflers in this respecfc 
from the OfTicinl Assignee in that the proiierty of the 
company does not vest in liim. We are of course 
leaving out of consideration the ])os8ible vesting of 
the property of an unregistered comiiany under a 
vesting oixlcr. 

The opposite party will get his costs of this Rule. 

0. S. l^iile discharffed. 
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Uffore Greartt amt Watmtley JJ 

SITAL PRASAD 
EMPEROR.* 

Steiiriiy for good hehavionr-^Dutemination of mailer Idtly to promote 
enmity or hatred letieten claseet — Neceseity of intenUort'^Crtminal 
Proeeerhtrt Code (.Irt t’ of ISOS) 9 lOS (!>)— Penal Code (Act XLV of 
IS60) *. iS3vl. 

Tu juitify an or<lot ini<lcr « 10S(OoC Criminal I’roccJuro Co<lc, 
it ia sufTicicnt tliat tlnj \Tof<U *l•cJ nre likely tn promote feolings of enmity 
orliitrel betwccQ difToront cI.wm, ai-I it ia not iK‘ccs«ary to cataMiali 
An intention to promote eucli feclin^-* ai it would !•« on n trial fo* tlio 
offence iin'lcr n. 153 A <if tlio renal Coile 

Dhammatokay Em2*ror (1) di^'cotcd from 

Joy Chandra Sarkar ' Emperor (2) Jiweanl liat v dtharati (d) 
referred to. 

The facts ol the case were ;is follow.s. On the 26tU 
November 1914, the petitioner circulated in the town 
of Monghyr, during tlie Mohurnim festival, jierson- 
aliy and by agents, copies of an anonymous painphlei 
called " Apiict Sanainyt Dltarm Palchniio” printed 
at the “ Star Press Upon a police report, dated 8th 
December 1914, the Disliici Magisti.xtt- of Monghyr 
drew up a iiroccediiig under s. 108 ib) of the Ciiminal 
Procedure Code, oti the 13lli Match 1915, agttinsl the 
petitioner letjuiring him to execute a boml in the 

® Criminal Ilevia on Xo I lC8 «*f 1915, agaiO't tlic order of J John*toii, 
I'l^trict Masi'trato of Mon^lij r, «Utcd July 8, lOp. 

(DtlOll) 12Cr L.J.2W. (3) (1917) 5Cr. L J. 430 , 

(2) (1910)1. 1., n. 33 Calc. 214.225. 10 U.-c. 23. 


1916 
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sum of Rs. 2.000. with two sureties each in tlie amount 
of Rs. 1,000, to he of good behaviour for one year. 

Tlie contents of the pamphlet were tlius summar- 
ized in the judgment of the District Magistrate. 

Tlic leaflet is an appeal to tito^e Hindus uiiom t1)o writer eonsiders 
to be associating too much uitli M.abomcdaus, and particularly criticises 
tJicir tating part in Mahoincdan fesUr.aIs. Various strong expressions ar.' 
used. Tlius the MA)iomed.ans ore descrii'cd ns “ bcef-caters,’’ the “de- 
stroyers of and $ha»tra» ” and “ iiutoachable.” Tilings mentioned as 
leadiDg to convefRion to Maliomcdanism are said to wliorc-mongeritig 
drinking Jifjnor, contamiiintion by touch, degraded ways pf life and 
absence of fired rules of conduct. The fttabomedan festivals arc de* 
scribed as rude .and chiirtisli, and th'ise Mho take part in them ns a handful 
of ignorant Mahomedans. Then Maliomedanism is described as a religion 
on the basis of M’bich thoiisaods of Hindu temples liave be^n demolished, 
irnagea of gods niid goddesst's broken down, librories of r<rfo» and thasiras 
used as fuel for beating liatl.s, places of pilgrimage deKtroyed and mosques 
built oil (heir rites, crorea of com-s slaughtered and crores of nifidu widoiia 
enticed out of their own faith. To t.akc part in their festivitica is olleged 
to be condemned in tlie tha$lra$ as a sin of the same gravity as killing a 
cow, killing a Brahman or cohabiting wjtli tbi Mife of one’s guru. The 
Hindus arc then advised not to take part in Maliomedan festivals and, 
if they cannot help doing so, to require the Mahomedans to lake part In 
theirs, a thing M'hicti it is said tliey never do and consider to be a sin. The 
leaflet tlien winds »p Mith a reminder that under the Brifiah rule nobody 
con compel anybody else to join iii tbe rites and ceremonies of his religion, 
and closes Mith a Sanskrit verse that one's own religion Is alwajs the be®t. 

The petitioner was, after aii enquiry, bound down 
on the 8th .Tuly 1915, and obtained the present Rule 
from the High Court. ’ 

Bahu Dasaralfn Satit/al 'with Itim Bahii SiVJnan- 
dan Boy and Babu Bajendra Prasad), for the jieti- 
tioner. To bind down a party under section 108 (5) 
of the Criminal Procedure Code, the otfence under 
s. 153A of the Penal Code must be established, and 
intention is an ingredient of the latter : Joy Chatulra 
Sarltar v. Emperor fl), Jasivant Bai v. AOiavalc (2), 
(1)(1910)I. L II. SSCaTc. 2H, 22.’». (2) (19071 5 Cr. L. J. -139 : 

10 Piiiij. llcc. 23. 
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lirg. Sullii'an (1), Ifcg. w Burns (2). Koiuting tho 
leaflet as a whole, there was no intctition to stir up 
enmity or hatred, the ob]cct l)cing to prevent Hindus 
from joining in the Mnharram festival. 

Alr.S. Ahmed, for the. Crown. Section 108 (/d of tho 
Criminal Procedure Code docs not require proof of all 
the elements of the ofTcncc under s. 153A of the Penal 
Code. It refers to ‘‘ matters punishaide nnder s. IfiSA”, 
that is, matters by which enmity between classes 
may he promoted. Tho intention to promote such 
enmity is immaterial ns long as there is intentional 
dissemination of matter likely to promote enmity 
or hatred. A distinction must he dmwn between a 
prosecution under s. 15HA of the Pontil Code and pre- 
cautionary proceedings under s. 108(6) of the Criminal 
Procedure Code. If tlic former failed, would it bar the 
latter? Next, assuming that proof of intention is 
necessary in a proceeding under s. 108 (6), it is pic.sont 
here. It must b« gathered from the writing and tho 
conduct of tiie accused in personally <listrihuting the 
leaflets. [Cites three passages as evidencing intention.] 
A reference to ancient history does not justify langnago 
in a leaflet likely to promolo enmity * Jnswmit liai 
V. Athavale (3). Abuse of MuhouUMlans \vns not 
necessary for the alleged object of tho accused, vis., 
to prevent particiliation by Hindus in tho Mohar- 
rum. The Explanation to h. ITdlA <loo8 not apply. 
There was here a direct promotion of ill-feeling 
and no question of removal of mutters producing 
enmity or hatied. 

Baba Dasaralhi Sunj/ul, In wply. 

CUEAVES AND WadMSIXY J-T- The petitioner in 
this cjise luis been bound down under s. 108 (6) 

(lUieos)ll Coj.aO.44, 47. (S)(l907)5Cr.aJ. 139; 

12) 11S8C) ir. Cox. C. c. 3-6. 3C3. *0 
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of the Criminal Procedure Code. We granted a Rule 
calling oil the District Magistrate to show cause why 
the order should not be set aside on the ground that 
upon, the true construction and interpretation of tlie 
leaflet, as a whole, the Court below ought to have 
held that it does not contain any matter the cUs- 
semination of which is punishable under s. 153A of 
the Indian Penal Code, wrhich necessitates there 
being an intention to promote feeliiig.s of enmity or 
hatred. On behalf of the petitioner it was contended 
that even if the matter, or some of the matter, con- 
tained in the leaflet was likely to promote feeling of 
enmity or hated, there could be no order made under 
8, 108, unless the Court was satisfied that there was 
an intention in using the words of the leaflet to 
promote or attempt to promote feelings of enmity or 
hatred, and wc were referred to Joy Chandra Sarkar 
V. Emperor (1) as an authority that for a conviction 
under s. lo8A there must he a deliberate attempt 
to e.vcite class against class and nn intention to create 
.enmity. We were also referred to a case, Jasioant 
Tiai V. Athavaleii), which lays down that to constitute 
an offence under s. 153A theie must be an intention 
to promote feelings of enmity and hatred. We were 
farther referred to two English cases : Reg. v. iSnlUvan 
(oj and Reg. v. Burns (4) — cases under tiie English 
Common I*tiw which were cited before us as author- 
ities for the iiropositiou that to constitute an offence 
under section lo3A, which is said to he founded ui>ou 
the piinciples of the English Common Law, there must 
be intention. The only case to which w'e w’ere referred, 
which is an actual decision under section 10S(&) of the , 
Criminal Procedure Code, is tliocase oi Dhammoloka 

(1) (1910)1. L.K.33C.ilc.214,225. (3) (18C8) H Cos C. C. 44. 

(2) (lf07)5 Cr. L. J. 439 ; (4) (188C) 16 C*>x C. 0,355 

10 I'lttij. Itec 23. 
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V. Einpivor (1). It is u case decided in tlie Lower 1915 
Burma Chief Court by a single Judpe, and lie without 
ambiguity lays down the proposition that to justify I’kasap 
ail otxicr under section 10S(i») thorc must be an actual EjifpRon. 
intention to promote or attempt to promote feelings 
of enmity or hatred. Our view of the section is at 
Variance with this decision, Wc think tliat, although 
to constitute an oirenco under section 153A of the 
Indian Penal Code there must cicarlj' be intention, 
difteicnt considcnitioiis arise with reganl to the provi- 
sions of section lOSfZ;) of tlic Criminal Procedure 
'Code. It IS true that the wowls of the section me “ any 
inaiter the public.ition of whicli is punishable under 
section 153A of the Indian Penal Code/’ But in our 
view, in oixlcr to justify an order under section 108(i>), 
one has only got to find that there aio wonls used in 
the leaflet, or matter complained of, whicli are likely 
to promote feelings of enmity or hatied; and once 
one has got those wouU present, there is no neces^itj* 
lor finding intention as would be necessary if the 
person was placed uiuhn bis tiial under section 153A. 

If this were not so tlierc w’ouhl be no necessity for 
section 108 of the Criminal Procediiic Code, as pioceeil- 
ings would be taken under section 1 >3A of the Indi.ui 
Penal Coile. The lesuU is that we have simply got 
to look to the actu.tl woids of the Icatict to see if 
theic arc words which, in our opinion, arc likely to 
promot* feelings of euimty or hatied. The Ic.dlet as 
a whole is designed to call backsliders from tlic true 
Hindu faith to a sense of their inistleeils. If the 
words of the leaflet had l>een confined to this, theiv 
would have been nothing in respect of which the 
l>etitionor before ns could h.ive been bound down 
undo section 108 of the Criminal Procedure Code. 

But it seems to us that when we read the leaflet we 
(J) (l9ll)l2Cr.L.J.24^ 
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find that there are pas-sages "which go far beyond 
the object above mentioned, if that had been the only 
object. For instance, there was no necessity to refer, 
Empebor. as the pamphlet does, to members of the Mahoraedan 
faith as beef-eaters and destroyers of the vedas and the 
shastras. Tlie passage which specially seems to us 
unnecessary for the alleged purpose of the pamphlet- 
is as follows; — “Is it proper to observe the festivals 
and the religions observances of si religion on the 
basis of wliich thousands of onr temples have been 
pulled down, and the images of our gods and goddesses 
have been burnt for heating hamams, for providing 
hot baths, many places of pilgrimage have bseu 
destrpyed for the construction of mosques (and 
mosques built on the sites), crores of beneficial cows 
have been killed, and crores of ignorant widows or 
orphans and the helpless are depi-ived of (degivuled 
froni) their religion by misleading and enticement.” 
These facts may be true historically or not, and in the 
history of any country or of any community or religion 
there are passages wliich are best left uurecalled. It 
seems to us, therefore, that in this and other passages 
of the pamphlet there are word^ which are likely to 
promote feelings of enmity or. hatred'betweeii Hindus 
. and members of the Mahomedan religion. Having 
regard to this, we consider that the older made by 
the District Judge of Monghyr binding down the 
petitioner was rightly made. The Rule is, theretore, 
discharged. 
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Sanction for Prottcuuon — i7«c<»tunal jartsdittim of Ihyh Court orer 
Pretuleney Small C'aute Conrt—CicP Proeedure Code (/lei V of 190S) 
t. US — Criminal Protelure Code (/lei 1' o' U9S) $ IDS— Stage tn a 
j'lrficiol proeeeiUng, trJiai ii— '' Oai& **—•'' Delay” 

&. Judge of the I'reaidcocy Stoall Cause Court, Galcutta. had dismiised 
eis appUcotiocis for sanction to prosecute the plflintife for having made false 
claims, On an application to tUc High Court under s 115 of theCi'U 
Procedure Code to set aside the orders — 

Htldf that under e. 195 of the Cruoiunl Procedure Code the Uigli Court 
is the superior Court to the Pre<idencj Small Cause Court, and has power to 
deni with the order winch was made l>y that Court 

Held, also, that an application for len\etoaiK is a stage in n judicial 
proceeding, uhcre such leave is necossarj to give the Court jurisdiction 
Hell, oho. that tlic delaj lu making the application for sanction to pro- 
secute had been satisfactoril.ti cvpiaiiicd, and was not in the circum'tances 
swell as to prejudice the plainlifia 

Application, 

A Rule had been obtained on an application made 
under s. 115 of the Civil Procetlurc Code to set aside an 
order made by tlic TbinJ Judge of the Presitleney 
Small C.-uise Court, Calcutta, refusing sanction to pro- 
secute Bndliu Lai atul Raghunatli L;il, who had insti- 
tuted 31 suits in that Court to recover from one 
Chattu Gope and 37 other defendants sums of money 
which were alleged by the plaintifls, Budliu Lil and 
Raghunatli Lai, to have been lent to the sevenil 

'* Appllcitlon !•« the matter vf Small Cause Court Suit No. 1529J cf 
1913. 
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dcfeiulants on promissory notes at Calcutta. The costs 
ol clctencling these suits had been undertaken by the 
Goveriimont of the Province of Bihar and Orissa in 
the following circumstances. Some time in 1912 a 
dispute had arisen in the Patna district between one 
Jagadis Narain Lnl and one Ramhavi* Lai, regarding 
the possession of a village Paiira the tenants of which 
had espoused the cause of Jagadis Narain Lai. There- 
upon Ramhari Lai instituted a number of suits against 
many of the tenants in the Civil Courts of the Patn<a 
district. All these suits were dismissed and were 
declared to be false. Thereafter at, so it is alleged, 
Eamliari Lal’.s instigation the two plaintiffs, Budhn 
Lai and Raghunath Lai, who arc related to Runhari 
Lai, instituted these 31 suits in the Presidency Small 
Cause Court against 40 tenants of the Paiira village, 
■who oil receipt of the summonses petitioned the 
District Magistrate of Patna and the Subdivislonal 
Officer of Bihar. As the result of inquiries the local 
Government decided to defray the costs of defending 
these suits. 

Of the 31 suits tiled 29 were set down for trial j hut 
at the hearing the plaintiifs made no attempt to prove 
their claims,' but agreed to abide by the .statements ^ 
made by the defendants facing the Ganges. The 
defendants were accordingly affirmed, and all denied 
liability and also denied tlmfc they had in fact ever 
come to Calcutta. All the suits were then dismissetl 
with costs on the 23i'd March 1914. 

On the 2lst December 3914, 29 aiiplications were 
filed before the .Third Judge of the Presidency Small 
Cause Court on behalf of the 3S defendants for sanction 
under s. 195 of the Criminal Procedure Code to prose- 
cute the plaintiits, BndUu Lai and Raghunath Ld, for 
having committed offences punishable under rs. 193 and 
209 of the Indian Penal Code. Of the 29 applications 
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IS were subsoiUKMilly wlthtlniWll hi mivo I'u-iln, \\ 

thought that thoomlnof JilMJln* wmilil ho mol, \\ 
the pl.\iutiff'< wore oouvlotoil mul mt lomio ol 

the c;i?os. The remaining 11 oiihm lip hn 

hearing before the Thinl .lutlgo i»f lli(‘ PiO'ililoili'V 
Small Cause Court on tlie IhI Mny llMTij liKl iiofiHO 
the hearing was commencoil ;» inoio nji|*lh‘idhi|l*t 
withdrawn at the suggestion of the Oomh Till* (o- 
inaining six apidiciitions (tlmm ngaliiKt ohoIi 
wore then heaitl together and dhiHilfs‘'od lOi llio 
grounds : — 

(i) That there had l>ef!n « delay of )h nifilifin' f// 
making thc«e aiiidicsitionM, as to v/iiU fi uo -'fii'iti'itUiii 
had been offered ; 

fil) That as the softs h?d t/fu on jf n<i\ 

oallis, the Cofirt v/as preolod'd Uom ifoioit utio tin 
merit* j and 

(ni> That s- I0;> of the Criffnoal tUou-tintf tv,/h> dh) 
not apply bcaiusc tlie applieafi'»»o-« foi leave fo Mie, nil 
which the plaintifts had becfi sole/ofdy alDio/ed, ■/ //. 

mado bofoio ilin'orent Jmlgcs of flinCoofl no d|||n/e/// 

datoM, and tu-oause ihere is no pi-ovlHloo tni mihfi i/fi 
oalli nl Iho Itmo of Uiking h-avn to kim< )o (he ffnf/ .. ,^f 
PraelU'O of Ihu Picsiduncy Siimll iUiUtv* /// /// 

tlic Act Itself. 
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1915 bo w'ron", that is of itsolf no ground for the 

Ounim LiL exercise by u Higli Court of tlie powers given by s. 115 
„ of tlic Civil Procctliirc Code. The Higli Court will 

GofE. ojiiy exercise such power where the decision is per- 
verse, or in cases of grave and otherwise irrepazuble 
injustice ; Kristaminn Naidii v. Chapa Naidxi (1) and 
J&malji Ihrahimji Nagree v. N. C. Macleod, Receiver 
(2). Further delay is Citnl : Deputy Ijegal Remem- 
brancer, Bihar and Orissa v. Ram Udak Singh (3). 
Dclaj' was one of the grounds on which tlie lower 
Court Wglitlj' dismissed the applications for sanction 
to pvoseciito the plaintiffs. No explanation of the 
delay was offei-ed when the apjdications W’ere heard; 
and the fact that some e.xplanation has now been given 
is no reason for interfering W’ith the orderof the lower 
Court. 

TiieSlanding Counsel (Mr. B. C. Tditter') (with him 
M)\ N. A”. Gupla) contended that tJie application. had 
been clearly brought to the proper Court ; see Rama- 
(Than Bania v. Sewbalak Singh (1), Z?rtm Gharan 
Chanda Talukdar v. Taripulla (5), and In re an 
Attorney (6). Delay is not a fatal obj'ection; Deputy 
Legal Remembrancer^ Bihar and Orissa v. Ram Udar 
Singh (3; and the delay in this case was unavoidable 
and has been explained. 

CHAtJDHUai J. In the.‘ie matters, I issued Rules on 
the plaintiffs in tlie above suits to show can.so w'hj’ 
the order refusing sanction to prosecute thezn should 
not be set aside, or why an enquiry slionld not be 
directed in order to grant such sanction. The ajipH- 
cation was headed In the matter of section 115 of 

(1) (189.1) I. L. K. 17 3l«l. 410. (4) (1910) I. P. R 37 CjIc. 7I4. 

(2) (1000) I. L. It. 13 Bom. 133. (5) (lOj-}) I. L. R. 3'y C.ilc. 774 

(3) (1914)21 C. L J. 193; (•>) (1913) L L. R- 41 Cilc._4Jl. 

I9C. W. N'. 4»l 
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tlie Code of Civil Procedure,” but when it was made, it 
appeared to mo to bo more appropriate to bead it 
under the Criminal Procedure Code, and i!i fact the 
learned Standing Counsel treated it as such an applica- 
tion. It has been argued that it docs not come under 
section 115 of the Code of Civil Procedure. This 
is not necessary to consider. Under section 195 of the 
Code of Criminal Procedure this Court is the superior 
Court of the Pi^esidency Small Cause Court, and has 
power to deal with the oi-der which was made by that 
Court. This has not been seriously contested by 
learned counsel who api)eared for the plaintiffs. 
Formal amendment of the heading will, if necessary, 
be made. So far as the verification of the application 
before mo is concerned, it is undoubtedly faulty ; but 
inasmuch as I think that this Isa fit case for an enquiry 
before sanction is granted, I do not think that such 
faulty verification much matters. The learned Judge 
who dealt with the application in the Small Cause Court 
docs not appear to me to have taken a correct view 
of the nature of an application for leave to sue. He 
has l»eld that such an application is uot n st.-^go in a 
judicial proceeding. It seems to ino that it is, where 
such leave is necessary to give the Court juri.sdiction. 
Rule 87 of the Small Cause Court requires an applica- 
tion for leave to sue, to be verified as a plaint. It 
requires the party making such an application to be 
present with such evidence as may be required by the 
Court in support of the applicant’s allegations. The 
practice in the Small Cause Court has apparently been 
to take the oath* of the party wlicn lie makes such an 
application. There is ample jurisdiction in tlie Court 
to administer an o.xtli at that stage, and such oath, 
when admiuisterexl, is an oath taken in the course of 
a judicial proceeding. I do not think it necc'^sary in 
the view I take to deal with the cases wliieh have 
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1915 been cited on this point. Learned counsel, Mr. Norton, 
Bddiio Lu. rightly contended there has been considerable 
CiiA^ delay in this matter. The delay ha.s been explained in 
GopE. the affidavits befoio me. No doubt there was no ex- 
CiiAD^uni the delay before the learned Judge, before 

J. whom the application was originally made; and 
although Mr. Pearson, who appeared for the plaintiffs, 
asked for such explanation, no explanation was given. 
It has, however, been given now. It would undoubted- 
ly have been better if such explanation had been then 
given 5 but there is no reason to doubt the facts which 
have 'now been placed before me. In the circum- 
stances, some of the delay w’as unavoidable especinlly, 
as reforencoi had to be made to the Bihar Govern- 
ment. The delay in this matter is not such us to 
lead 'me to think that there is any likelihood of 
the plaintiffs being prejudiced. The prosecution has 
beon taken up by the Crown. I direct that an en- 
quiry be held by the le.irned Judge as to whether 
sanction should be given upon the materials placed 
before the Court. The Oaths Act under which the 
Suits were dismissed, lias nothing to do with the 
matter. The merits of the cases were not decided, as 
Upon a trial, but the result of the special oath wms the 
dismissal of the suits. But the grounds, upon which ^ 
the jurisdiction of the Court was invoked, when leave 
was asked for to institute the suits, are alleged to bo 
false. Whether .such grounds are true or untrue, arc 
to be enquired into. I think these are fit cases for 
finch an enquiry. If upon such enquiry it be found 
that the allegations were false and leave to sue was 
iini^roperly obtained, sanction should ho given to the 
Crown to prosecute the persons concerned. I make 
the Rules ahsolute. 'The matters being in the nature 
of ciiminal proceedings, I do not diicct any costs, 
w. M. c. liule absolute. . 
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FULL BENCH. 


Before Sandtreon C J.^ Wooihofft, 3foolerjee, Holmvoul ajul 
D. Chatterjet J„. 

JNANADA SUNDARr CHOWDHURANI 

y. 

AMUDI SARKAR.* 

Steond Apjttal — Order of Siitltment Officer eellltnij rent, rehether open to 

i««n<Z appeal— Bengal Tenane<i Act {VItt of « 105 A {i\ 100, 

lOOA—Eeceu area. 

Per CUBiA't \Vh«!it in n proc«<l«ng und«r «. 105 of the Beoga] 
Tenincy Act the Kcttlemeut OfBccr is asked to increase the rent under sulxs. 
0) in aceordarico ^\ilh the rules laid down in s. 52, and the chiai is 
refused on appeal to the Special Judge on the ground that the land of the 
tenant is not proved to be in excess of the area for nhieh rent has 
been previously paid, a second appeal is not barred by s 109A of that Act. 

Rameeicar Suigh v Dhooneeiear Jha(\), and <?ran< v Ram Rekka 
Bhagat (2) considered 

f’er MookebJCF. J If in any proceeding no-lere 105 questions under 
s. 105 A have been inicstigated and determined, the order cf the Settle- 
ment Oflicer, though in form an order which settles a fair and eipatablc 
rent, docs in rubetance embody a decisiou vl questions within the scope of 
a. 105A, and consequently of s 106. Siicli a decisiou is not one merely 
settling a rent within the meaning of s 109.\ aul is consequently liable 
to l<e challenged by way of second appeal to.tlie High Court. 

Referexce to Full Roncli. 

This was a i-cference made to a Full Bench by 
Woodroflo and Co.xe JJ. on 27th July 1914 in only one 

• Ileference to Full Bencli in Appeal from Appellate Decree No. 577 of 
1P09. 

(1) (1006) 4 C. L J. ISa. 


lOlS 
Feb. 7. 


(2) (1910) 14 C L. J. 110. 
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1916 

Jnakada 

SCNDAHl 

CuOWDnURAXI 

V. 

Amcdi 

SABKAIt. 


out of several analogous second appeals preferred by 
tlie plaintiff against tliedecision of H. Walmsley, Esq., 
Special Judge of Mymensingb, dated 14tli July 1908, 
modifying the decision of Babn Beni Madbab 
Cbatterji, Settlement Officer of " Mymensingb, dated 
14tb February 1916. 

The facts are fully set out in the order of reference 
■which was as follows : — 


WOODROKFE AJiD CoiE JJ. TliCbC appcjls jrl«e out o£ proceedings for 
t]jG settlement of a fair and tfquiuble rent, nnd tlic substantial question in 
controversy betvi'eeo the p.irtiea is whether the landlord if entitled to rent 
for the whole area ascertained by m-wurement to be witliin tlie tenants’ 
holding at the rates mentioned in the lahnthli which were executed by the 
tenants for the^c holdings before the parsing o£ the Tenancy Act. One 
HaiN/idt lias been translated and laid before ns as a sample of their terms. 
This was executed by tlie tenaat i.i respect of 6 nunas odd “ described in 
the flcliedule " and the tenant promUed to pay Hs. 29 odd as rent for the 
said linds "according to the description ond rates given below" The 
scIieJule gave tbe area, boundaries and classiScation of each plot, and ended 
in an abstract showing (•) the total area of each class of t&nd, (ii) the rate 
of rent per area of that class, and (tii)the total rent payable for the area iti 
each class It was stipulated in the itotuimt that the landlord could have 
the land measured within the term, and if the area or the classitication was 
found to be wrong, the tenant would l>e bound to pay additional rent or be 
entitled to a reduction of rent, ns the case might be. 

The Sottleinnt Ofheer held that these stipulations in the kahuUats regard- 
ing the payment of rent according to the result of a further measurement 
were valid and decided the point in controversy in favour of the plaintiff. <• 
The learned District Judge has reversed the Settlement Officer’s decision on 
that point and the plaintiff appeals. 

It appears to us that tbe Settlement Officer's decision Is in accordance 
with the principles lud down in Jlajtumar Prataj) iSa/ioy v. Ham Lai 
Sinyh (n, and Akbar Alt ifian v. Ifunamat Hira Biht (2), witli which, on 
this point, we are in agreement. On the merits, therefore, we think that 
the appeal should succeed. 

A preliminary objection, however, lias been taken that no appeal lies on 
the ground that the decision of tbe District Judge is a decision settliiig a 
rent within tho‘ meaning of section I09A of the Tenancy Act. It was 


(l)'(l907) 5 C. L. J. 538. 


(2) (1912) 16 C. L. J. 182. 
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tscIJ in 4Hiar .Vtdfi V ifutsjm'it IHra cited above, tliat in 

case< of tills nature an appeal lay. The qncation, however, was not dis- 
cn«‘ied and the decision proeewlcd on the principle of *tare <lceiii$, the 
rulings followed being .l/af^tira .VoAun Lahiri v. Uwa Sumlari Deli (2), 
and Uajknmar Praia}* Sahay v. ^am Lai Singl* (3), quoted above. 
The Utter ruling is dearly in point The facts were almost exactly 
the same as those of the ca'^e now before ui The decision of 
Mathura Mahun Lahtrt v. Uma SnaJar Deli (2), was under the un- 
amended Act, but tlie principle nit which it proceeded seems to us to be 
the same , Under the .\ct ai it then stood an appeal lay to this Court from 
the decision of a Special Judge ‘in any case under section 106.' Section 
106 dealt ivith di'putesoaer tho correctness an entry in the record of 
rights (not being an entry of a rent settled). Consequently, disputes over 
on entry of a rout aottled did not cuine uitliin eoction 106, and bo 
could not bj the subj'Ct of an appeal to this Court. It was held, however, 
in the case cited thol when, in proceediiig.siaken on the application of a 
landlord for the settlement <i£ rent, the liability of the tenants to pay rent 
on account of any alleged excels area was decile),an appeal haytothis 
Court. 

On the other hand the oppasUe view nas taken iu J{a>ne$,ear Sinjh v> 
Vhoonesiear Jha (4), and ffrual v. Ram Rikha Bhajat (5), that in cases of 
this nature no second appeal la>. \ reference to the p.ipcr* of the last- 
mentioned case shows that in It increased rent was claimed on the ground uf 
an increase of area. In our opinion the^c two ca»«» cinnot be reconciled 
with the otlier caws mentioned at>n\c. and the point can only he settled by 
a Full Ueiich. * 

Wc would formulate the point as follows: ‘’When in a jirocecding 
under section 105 of the Bengal Tenancy Act, the Settlement O.Ticer is 
asked to increase tlie rent under suli-scction (4) in accordance with the rules 
laid down iu noctieu 5i, and the claim is refusol, on appeal to the Special 
Judge, on the ground that the land of the tenant is not proveil to l>e in 
excess of the area for which rent has li».*en previously paid, is a Second 
Appeal barred bj Section 109A of the Act ? ” 

Wo make Ibis reference iu Appeal Xo. 577. The other analogous 
appeals will remain ponding till this is i]ispose>l of. The rules granted in 
these cases are discharge 1 as uo poasilde qnestiun of juri*dIclioti sris''s. 

Babii Divarkanath Chaf:ravarli,(x^\th him nahii 
CJiaiulra Kaula Ghose, Bnbtt Girija Pmsatitia Ttojf 

(1) (1912) 16 C. L J. 1«2. (.3) (1907) .5C. L. J. 538. 

(2) (1897) I. L. B. 25 C.vlc. 31. (4» (1906) 4 C. L. J. 138. 

(•■>) (1910) 14&L.J. IIJ. 
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out of soveral nnnlogons second appeals preferred by 
Jnakada plaintiff against tliedecisioii of H. Walmsley, Esq., 

SuNDAiii Special Judge of Mymensingli, dated I4th JuW 1908, 
«. modifying the decision of Babu Beni Madhab 

Amtjdi Chatterji, Settlement Officer of Mymonsingb, dated 

14tb February 1916. 

The facta are fully set out in the order of reference 
■whicb "Was as follows : — 

Woodroffb ahd Co3E JJ. TIksc Appeals uri^ out of proceedings for 
the Bvttlement of a fair and equitable rent, and ttic substantial question in 
controversy betn'cen tbe partiea h whether the landiorJ fs entitled to rent 
Cor the whole area ascertained by m-wuremant to be witliin tiie tenants’ 
iioWiugs at the rates mentioned in the lahuliat$ which were executed by the 
tenants for these hoWinga before the passing of the Tcoancy Act, One 
/.a^uhat has liern translated and laid before ua as a sample of their terms. 
This was executed by the tenant » > respect of 6 ntinas odd “ described la 
the Bchedule ” and the tenant promised to pay He 2& odd «e rest for ths 
said Isnds “ accordiog to the description and rates given below" The 
achedula gave the area, boundaries and classification of each plot, and ended 
in an abstract aliowingO) the total area of each class uf land, (ii) the rate 
of rent per area of that doss, and (»»») the total rent payable for the area in 
each class. It was stipulated so the A<i&ulin( that the laudlord could have 
the land measured within the term, and if the area or the cla<sificatlon was 
found to bo wrong, the tenant would he bound to pay additional rent or be 
entitled to a reduction of rent, as the caee might be. 

Tho Settleinnl Officer held that these stipulations in the fo&uhafs regard- 
ing the payment of rent according to the result of a futtiier measurenieot 
were valid and decided the point in controversy in favour of the plaintiff- ^ 
The learned District Judge hoa revcreed the Settlement Officer’s decision on 
that point and the plaintilT appeals. 

It appears to us that the Settlement Officer'e decision is in accordance 
with the principles laid down in JiaJ^uaiar Prataji Sahay v. Pam Lai 
Sinjh (V), and Al^har AH Mian v. irutsamat I/iro Uifi* (2), witli which, on 
this point, we arc in agreement. On the meritB, therefore, we think that 
the appeal aiiould succeed. 

A preliminary objection, however, hoe been taken that no appeal lies I’n 
tiio ground that tho decision of the District Judge is a decision settling a 
rent within the' meaning of aection I09A of the Tenancy Act. It was 


(1) ‘(1907) 5 C. L. J. 53B. 


(2) (1912) 10 C. L. J. 1P9- 
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hell] in /(liar .Ififid V. JrKtjjmai l/ira jitAt (t), cited above, that in 1916 
cases of this nature aii appeal lay. The question, however, was not dis- ^ 

c«s«ed and the decision pruteeilcd on' the principle of glare rhcisii, the SUNOAEl 
rulings followed beiti}^ .l/afftiira J/ofcu« toJliri V. f/wo Siiit'iari Debt (2), Chowdhubiki 
and /i’ajtiinwr Prataj) f!abai/ v. Pant Lai Singh (3), quoted above. 

The latter ruling is clearly in pednt. The facts were almost exactly Sarka* 

the same as those of the case now before ua. The decision of 

.l/atAura Mvhun Lahirt v. lima Snsdar Debt (2), was under the un- 

amended Act, but the principle on which it proceeiled seem-* to us to be 

the same. ^ Under the .\ct ai it then stood an appeal lay to this Court from 

the decision of a Special Judge ‘in any c*-»e under section 106’ Section 

106 dealt with di->putesuver the correctne-ts of an entry in the record of 

righta Coot being an entry nf a rent settled). Cotweqneutly. disputes over 

an entry of a rent settled did riot come within erction 106, and so 

oould not bj the subj'ct of an appeal to this Court. It was held, however, 

ill the case cite<l that wtien, in procecding*tahen on the application of a 

landlord for tlie settlement uf rent, the lialshiy of the tenants to p.iy rent 

on account of any alleged excels .ares wa'* dcci lei. an appeal Joy to this 

Court. 

On tlie other hand the opposite view was UVon in Jtame$irar Smgh v. 

Dhoonesioar Jha (4), and Grant Ram Rtlha Bhagat (5), that in cases of 
this nature no second appeal lay . reference to the pipers of the U't- 
mentioned ca<c shows that in it increased rent was claimed on tli'* ground of 
an increase of area. In our opinion tliC'e two ca^e* cinnot he reconciled 
with the other cares meotioned aUivc. nud the point can only be rettled by 
a Full Oonch. 

Wc would formul.ttc the point a« follow* ‘'When in a proceeding 
under section 105 of the B-cngal Tenancy Act, the Settlement O.'Seer ii 
ashed to increase the rent under auh-section (4) in accordance with the rules 
,1aid down ill section 52, and the claim is refused, on appeal to ilic Specia) 

Judge, on the ground that the laud of tl>e tenant is not prove'! to l>e in 
excess of the area for winch rent lias been previously pviJ, is a Second 
Appesl barred by Section 109A uf the Act ? ” 

Wo make this reference iii .tppoal Xo. 577. Tlie other analog<iUs 
appeals will remain pending till this Is disposed of The rules gratited in 
these cases are discharge I os uo possible qurstiun of jarisdiction arls"!*. 

liabu Dicarkauath Clinkravarti-tiyaiili him Ha’jtt 
Chaiuh'n Kouta Gliose, Bubn Girija Pmaanua Hoff 

(1) (1912) 1C C. L. J. {X) (1907) f.C, L. J. 53?. 

(2) (1897) I. h. U. 23 Calc. 31. (4) (1906) « C. L. J. 13?. 

(5) (1910) 14C. UJ. 11). 
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Chowdhuri and Babu Nil Kanla Ghose), for the 
appellant. 

[jBaZrtfc Upendra Nath Uoy. As the qnesiion is com- 
mon to several other analogous appeals in which I 
aijpear with Maulvi Nurruddin Alimed and Babu 
Kumar Sankar Roy, we pray that we may be lieard 
also.] 

[Sanderson C.J. Only one case has been referred.] 
- Thciefore only that case is before your Lordships 
under tlie order of rofereuce. I have no objection to 
my friend appearing for the re.spondent. 

[Sanderson C.J. (to Resp.). As you are not in- 
structed we will hear 3’on as amicus cj/r/rp.] 

* All these cases were governed by oue and the same 
judgment and the 'question nderred to the Full Bench 
ocedr.s in most of those cases.' (Rends referring order 
and section I09(A)of the Bengal Tenancy Act r<» .second 
appeals). Clause (3) provides for appeals in all matters 
except a settlement of rent; therefore in an appeal 
from the judgment of a Special Judge in which lie ha.s 
settled a rate of rent, the particulars are open to the 
High Court. 

[Sanderson C.J. If the High Court does not 
accept these particulars, it is open to them to 
settle a fair rate of rent.] 

Be scheme, see section 101 (Chapter X of the 
Bengal Tcnancj’ Act* when a recoixl of rights can 
he directed bj’ tlie Government of India, or the Local 
Government. After this record has been prepared 
we find section 103(a). Tlie Settlement Officer is to 
invite objections, and these are decided and record 
is finallj’ pnblished. Then comes .section 105fA) 
which was not originally in this Act, being a new 
section added in 1907 to the old Act. In this appeal 
wo are concerned with the law in Ea.st Bengal. Ob- 
jections that 'might come under section lOfi wore raised 



C07 


VOL. XLIII.] CALCUTTA SERIES. • 

under section 105. Hold by the Full Bench ns now 
provided by section 105(o), that the Settlement OCDecr 
has to settle dispute and then settle rent. Thcrelore 
• that matter, after all disputes arc settled, is not open to 
.second appeal. [Reads the proviso to section 109(A).] 
A matter already decided under section lOO need not 
he decided under section 105(A), and therefore the 
main distinction is this : — if tlie Settlement OITiccr 
Under section 105 decides any question as to status 
arising under section 105, a second appeal lies ; but so 
far as the Settlement Ofiiccr or Special Jndge decides a 
que'stion (.after all other disputes) as to fair rent, no 
second appeal lies. This shows how the provis.o to 
section 109(A) was made. 

[S.\KDEBS05 C..7. Your point then is that tlie deci- 
sion in which this is an appeal was not n docisioii 
settling lent.] 

I pnt. it in tlie atTirmaiive and not negative. 

[HoLitWOOn -T. Does it come under section lOo.V ? 
It may come under sactioii 106. bat no suit was 
brought.] 

The qiie.stion was raised before the Settiement 
Officer, and it makes no dlftercncc whetlmr it was 
a separate suit or not. The stipulation was that if on 
future measurvmiMit ilie area be fouml to bo in n.'cce-.s 
the tenant would j«ay more rent. 

[SaNDEUSOS C.J. Tile question now l« wlmilin 
tlie existing rate .sliould be applied to the n«*w umm 
< k*tcimim\tion of fair rent.] 

The new area would help him to didi'ijniii" llm 
question of .nlditional rent. 

[S.tN'nEKSON C.J. The Settlement Officer was j 
decidina the area of each holding.] 

Tho rent was mere arithmetic and may cvnui' in 
under cl:ni*»e.s 'r) and tfi- 
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[Sanderson C.J. There is no qaestioii of liability 
to pay rent, only the area of the holding.] 

[Mookerjee J. The tenant’s case was that he was 
liable to pay for a certain urea but not for what was in 
excess. Then the question is, — is this land in the 
occnpation of the tenant for which he is liable to i)ay 
rent ? But that is not a question under section 105(A).] 

The first case is that of Bajkumar Pratap Sahay 
V. Pnm hnV ^inghiX). Clause (•^) of section 109 is now 
.‘section lUU^A;. 

The next is that of Ahhar Ali Mian v. Hira Bihi 
(i{). Raj kumar Pt'atap Sahay's Case {\) has already 
been referred to in the Full Bench decision of Prithi 
Chand Lai Oftoivdhtiry v. Baaarat Ali (3) where also 
the question as to the competence of a second appeal 
was raised, this decision being approved. 

[S.vnderson C.J. But no reference is made to 
section 105A.] 

Those cases were decided before the amondmoat 
made in 1907. One of my submissions would be that 
the question has not only been .settled by decisions of 
the Divisional Courts but also has found approval in 


the Full Bench decision. 


[Sanderson CJ.* Wc don’t wish to hear you any 
fnrtlier Mr. Clmkravarti; we must now ask for the 
assistance of the mnicus curin.*. 

Bahn Upendra Lai Roy («nnicus curmY, for the 
respondent.’ The whole question depends on the con- 
struction of section 109A. This section clearly limits 
the right of npi)eal in a case under section 105 to 
a decision settling rent and further limits the right 
of second appeal under section 100 of the now Code 
of Civil Procediue (corresponding to Chapter XLTI 


(n(l907)S C. L. J. 638. {2)(l0l2) 16 C. L. J. 182, 183. 

(3) (1909) I. L It. 37 Calc. 30. 
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oi the old Code). I do not find that this point "was 
ever considered, 

* [Mookerjee J. Is not the qneation of the legal 
effect of a contract between the parties a question 
of law? Section 100 of the Code of Civil Procedure 
does not shut out an axipeal.] 

The lower Appellate Court has decided the matter 
as one of fact and not of law. I submit that a right of 
appeal is given subject to the provisions of section 100 
of the Code of Civil Procedure. 

fMooKERJEE J. An appeal is thereforei not in- 
competent, but limited to questions that can be taken 
under section 100 of the Code.] 

The question referred is whether an appeal lies, 
and the appellant must show that a second appeal 
lies. 

[SXOOKERJEE J. That point lias been decided agaii^st 
yon by the referring Bench.] 

I am prepared to show that no appeal lies. 

[lifOOKERJEE J. This is most extraordinary. You 
begin by saying that there is no question of law and 
thereby begin the appeal ami yel sjiy no appeal Ues.] 

\_Bahii Dwcirka NaUt Chahmvarti, In nojlcymar 
Pratap Sahat/ v. Pam Lai Sttigh tl) though tlio 
appeal was incompetent still it was dismissed cji the 
merits.] j 

1 submit that this ilecision is not based Jbn an 
illegal elfect of the conti'act. 

[Mookeujke j. You are now arKnij^^-Sii the basis 
that an appeal is competent, bnt no question of law 
arises.] 

I say that no second appeal cjin lie ami this is sub- 
stantially the I'eferring orxler. A second np|K*al lies 
under section 109A if c<>rt:iin {wints don't arise and 
if it is not covered by section 100 of the Ccnle. 

(i)(iw;)5C. L J. 
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I inu-^t luy before \’otir Lordships two decisions 
w’here the contrary was laid down, viz., Rameswar 
Sinr/h v. Bhoonf's^iar Jha (1). 

The nu-Tt case is that o( TP*. AT. Grcmt v. Ham 
Rehha Bhntjat ('2). 

[Holmwood J. There is nothing in that conflicting 
with UnJJcHmat' Pratap Sahat/s case (S). In f.ict 
I cle.arl}* guarded myself on that point. We sent the 
case back for a finding if two points did arise, for on 
tliose two points an appeal would lie.] 

In this c.ise also there is a Ending of [net that 
plaintiff had totally failed to jjrove e.xcess area. I don’t 
know the facts of the particular special appeal referred 
to the Fall Bench but only of one of the analagous 
appeals in which f appear. Tlie lower Appellate Court 
totally disbelieves plaintiffs' case and finds no excess 
urea and purjmrt.s to settle a fair and equitable rent 
with regard to rlie whole holding. 

[Sanderson O.J. I don’t think the landlord is 
appealing f»om that pait of the judgment regarding 
rent.] 

' The question wiiother tliere was an excess area 
or not is to be detormiacd by the Court of facts 

[D Chatterjeb J. There are several particulars 
to be considered with regattl to settling a fair rate of 
rent, one being increase of urea, and another of rate 
of rent. Your subniisston is that the finding is one of 
fact and therefore no .second appeal lies.] . ' 

Yes, 

[Mookerjee .T. ft, lisa mutter of fact, rent was then 
b.ised on nn incorrect assumption, do you say the 
landlord is not now entitled to rent on the correct 
ba-sis ?] 


(1) (1906) r.L.n. 33 C.Ic. 837,833; (2) (1910) 14 C. L. J. HO 

4 C. L. J. 138 (.3) (1907) 5 C. L. J. 533. 
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I say that the increase now found was no increase 
at all. 

[iloOKEBJEE J. . But if the Gnding of the Subordi- 
nate Judge afi to consolidtited rent irrespective of area 
is contrary* to the terms of the contract, is it not a 
question of law?] 

On the face of it, I submit, it is not. 

There can be no doubt it is a decision settling fair 
and equitable rent. I draw your LordshipV attention 
to section lOoA. If in one case it is a fiiuUng of fact 
1 do not see why in the other it shoiihl not also he a 
finding of fact. No loubt section 105.\ lays down 
certain particulars a settlement ofllcer was to decide 
in settling fair rent. 

The first thing I want to place before your Lordsldps 
is whetlier tlio case now made by my learned friend 
comes under any of the clauses of section 105A 

[Sanderson C.J. Docs any other learned gentleman 
appear iuany o( the other analogous cases ?] 

Maulvi Nurruddin Afimed (amicus curin'), for 
respondent in an appeal analogous to tlie nno referred 
to the Full Bcncli. I submit that iiniier section 52 tlm 
Settlement Ofllcer lu«l jurisdiction to settle fair lent, 
and no api>eal lies. The cases cited bj' the appellant 
refer to cases under section 30 re price of crops and 
not to cases under section 52. Vide the decision in 
Paltoo Pandajf v. Sn A’emns Prcs-id Singh (1). 

If under section 105 the question of excess area 
can be gone into and the Settlement Ofllcer goes into it 
and settles fair rent, it is a settlement of rent. I sub« 
mit therefore that this is essentially a question under 
section 105 and therefore there is no secoml ai)])ea!. 
Of course I can’t go into the merits of the ease as I did 
not appear in the c.isa referred to the Full Bench and 
this is the view of Mitni J. in Ramesit var Sinrjh v, 
0) (1913) ISC. \V N 165 
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Bhooyicsiuar Jha(\). In the case o/EajfcumarPratap 
Sahay v. Bam Lai Singh (2), tliere was no excess area 
and no settlement of rent, but iji the present case the 
Judge goes into the question of fair and equitable 
rent, and therefore I. submit lie settles fair rent. 

Alt JVmn V, Jfussamal ffit'a B/bi (3), is aiiparently 
based on Bajkxnnor Pratap Sahay v. Bam Lai 
Singh (2), and is not against me. The decision in- 
Mathura Mohun Lahiri v.'Uma Santlari Debt (4). 
does not refer to any earlier cases in which it was 
hold that no apiieal lay in such cases. 

[Sanderson C.J. The head note does not seem to 
helf) yon.j 

Head notes are sometimes misleading. I shall read 
a portion of the judgment (I. L. R. 25 Calc, at page 84). 
It does not appetir that in this case there was any 
decision settling rent. Thei*e are earlier cases in which 
it has been held that a decision under .«!ection 105 
settling rent is not open to appeal : Sheioharat 
Koer V. Nirpal Boy (5), followed in Lain Kirut 
Narain v. Palukdhari Panday (6), and another ca.se 
in Accha Mian Ghowdhry v. Durga Chnrn Law (7). 

[Mookerjee J. WJiat was the question theie?] 

I submit that case I'.s in w’lder terms. The prin- 
ciple is that wherever there is a question of rent and 
that (luestion of lent has been .settled there is 
second appeal. 

In the case of Banipswar Singh v. Bhoonesivat 
Jha (8), Mitra J.’s dictum in the concluding portion 
at page 141 has been cited with approval by Hookerjet 
J. in Bojknmar Pratap Sahay v. Bam Lai Singh (.^)- 

[Sanderson O.J. Is that just wliat the lower 

(1) (lOOfl) I L.R. 33 Calc. 837, 839. (6) (1889) I. L. R 16 Calc. 596 

(2) n 907) 5 C. L. J. 638. (6) (1889) I L. it 17 CaIc. 326. 

(3) (1912) 1C C. L. J. 182 (7) (1897)1. L. H. 2.6 Cnt-*. 

(4) (1897) 1. L. R. 25 Calc. 34. (8) (191C) 4 C. L. J. iS". 
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Court’s jmlRmcnt is in this case that there was no 
e.xces.s lanrls ?} 

In tiiat case there was a claim of additional rent 
lor excess area and there was no question (as here) of 
Settling fair and equitable rent. Here the Subordi- 
nate Judge holds the landlord has failed to prove an}* 
excess lands, and then has gone on to determine what 
is fair and equitable rout, (the application is for that 
only) and this is clearly a case under section 105, and 
if this is not a case of settlement of rent it is difficult 
to conceive what is. 

The appellant was not not called upon to i*Gply. 

Sandersok C J. The question wlilch was j’eferred to 
this Court relates to a preliminary point as to whether 
there was a second api>eal, under the circumstances 
of this case, and it is stated at i>agc 2 of the paper* 
before mo as follows: “when in a proceeding under 
section 105 of the Bengal Tenancy Act, the Settlement 
Officer is asked to increase the rent under snl>section 
(4) in accordance with the rules laid down in section 
52, and the claim is refused, on upi)cal to the Special 
Judge, on the ground that the land of the tenant i.s not 
proved, to be in excess of the area for which rent has 
been previously paid, is a second appeal barred by 
section 109A of the Act.” 

The Settloraent Oflicer had decided that the tenants 
were in possession of land which was in excess of the 
area mentioned in the tenancy agreement. The tenancy 
agreement provided that the landloril could have the 
land measured within the term, and if the area or the 
classification was found to be wrong the tenant would 
bo bound to pay the additional rent or bo entitled to 
a reduction of rent, as the case might be. The Settle- 
ment Officer hold that by reason of that provision it 
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Bhooiicswar Jha i\). \iit\i&caseofRajkitmarPratap 

J.VAXADA Sahay v. Barn Lai Singh (2), there was no excess area 

SusDARi Jim-] jiQ settlement of rent, but in the present case the 

V. Jiiage goes into the question of fair and equitable 
Sarkab i'ent,and tlierefore I submit he settles fair rent. Akhar 
AH Mian v. Mnssamat Hira Bibi (S), i.s apparently 
based on Rajkitmar Pratap Sahay v. Bam Lai 
Singh (2), and is not agjtinst me. The decision in- 
Mathura Mohun L'.ihiri v.-Uma Su7iclan Dahi (4), 
does not refer to any earlier cases in which it was 
held that no apiieal lay in such cases. 

[Sanderson C.J. The head note does not seem to 
help yon.] 

Head notes are .sometimes misleading. I shall rend 
a portion of the judgment (I. L. R. 25 Calc, at page 1^4). 
It does not apiiear that in this case there was any 
decision settling rent. There are earlier cases in which 
it has been held that a decision under section 105 
settling rent is not open to appeal : Shewbarat 
Koer V. ^irpat Boy (5), followed in Lala Kiriit 
Narain v. Palukdhari Panday (6;, and another case 
in Accha Mian Choivdhry v. Darya Churn Law (7). 

[Hooker JEE J. What was the question there?] 

I .submit that case is in wdder terms. The prin- 
ciple is that wherever there is a question of rent and 
that ({uestion of jent has been settled there is no 
second appeal. 

In the case of Bamesioar Singh v. Bhoo^iesivai 
Jlia (8), Mitra J.’s dictum in the concluding portion 
at page 141 has been cited with approval by Hookcijcc 
J. in Bajkumar Pralap Sahay v. Ram Lai Singh (-)• 

[SANDER.SON O..T. Is that just what the lower 

(1) (190C1 I.L.R.33 Calc. 837, «3&. (6) (1889)1. L. R. iC 

(2) HOOT) 5 C. L. J.638. (G) (1889) I L. R. 17 Culc. 32(5 

(3) (1912) 1C C. L J. 182. (7) (1897)1. L. R. 25 Calc. 

(4) (1897) I. L n. 25 Calc. 34. (8) (19IC) 4 C. L. J. l3“- 
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Court’s judgment is in this ease that there •was no 
excess lands?] 

In that case there was a claim of additional rent 
for excess area and tliere was no question (as heie) of 
settling fair and equitable rent. Here the SubordL 
nate Judge holds the landlonl has hiilcd to prove any 
excess lands, nod then has gone on to ileterinino what 
is fair and equitable rent, (the application is for that 
only) and, this is clearly a case under section 105, and 
if this is not a case of settlement of rent it is difllcnlt 
to conceive what is. 

The appellant was not not called upon to I'cply. 
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SiUxDERSON C J. The question which was i eferreil to 
this Court relates to a preliminary point as to whether 
there was a second api>eal, under the circumstances 
of this case, and it is stated at page 2 of the paper* 
before me ns follows: “when in a proceeding under 
section 105 of the Bengal Tenancy Act. the Settlement 
Officer is asked to incre.\se tlic rent under sub-section 
{4} in accordance with the rules laid down in section 
62, and the claim is refused, on api>eal to the Special 
Judge, on the ground that the land of the tenant is not 
proved, to be in excess of the area for which rent has 
been previously paid, is a second appeal barred by 
section J09A of the Act.” 

The Settlement Officer liad decided that the tenants 
were in possession of land wliicli was in excess of the 
area mentioned in the tenancy agreement. The tenancy 
agreement provided that the landlord could have the 
land measured within the tenn, and it the area or the 
classifleation was found to be wrong the tenant would 
bo bound to pay the additional rent or bo entitled to 
a reduction of rent, as the case might ifo. The Settle- 
ment Officer held that !)>* reason of that provision it 

® L«Uer«j£ Referfocf 
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was open td" fclie landlord to Iiave tbe matter of tbe 
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area enquired into. He, .therefore, proceeded to en- 
quire into it, and held, as I have already said, that the 
• tenants were in fact in po.ssession of excess land. 

The tenant thereupon appealed to the SpecialJudge 
who reversed the decision of the Settlement Officer 
upon the question as to whether the tenants were in 
Ijossession of excess land. He then proceeded to 


deal with the rates of rent with regard to the lands 
which were specified in the tenancy agreement. His 
judgment is to be found at pages 26 and 27 of the 
paper book of Appeal No, 2915 of 1908. I need not 
read it. He begins his judgment, with regard to the 
first finding in this way, Ne.xt comes Che question 


whether the tenants have been found to be in posses- 
sion of any excess laud?” and, his conclusion is that 
“for these reasons I hold that the Settlement Officer 


was wrong in finding that the tenants or many of them, 
are in possession of excess land.” Then at page 27 he 
proceeds to deal with tbe question of rent. Now, the 
decision of this question depends upon a few sections 
of the Bengal Tenancy Act which I propose to read. 
The first section to which I need draw attention is 


section 52. I do not intend to read but merely men- 


tion it, for the purpose of showing that I have not for- 
gotten it. Section 105 sub-section (/) provides that 
“ when, in any case in which a aottleinent of Jancl- 
revenuo is not being made or is not about to be made, 
cither the laiidiord or the tenant applies, within two 
months from the date of the certificate of the final 
publication of the rocord-of-rights under section 103A, 
Hub-Hoction (2), lor a settlement of rout, the Revenue- 
officer shall settle a fair and equitable rent in respect 
of the land hold by the tenant,” Then section J05A 
I)rovides, “ where in any proceedings for the settlement 
of rents under this part, any of the following issues 
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arise: — (a) whether tlio land is or is not, liable to the 

payment of rent the 

Revenue-officer shall try and decide snch issue and 
settle the rent under section 105 accortlingly.” The 
section 119A, sub-section (3^ provides “ subject to the 
provisions of Chapter XLII of the Code of Civil Pro- 
cedure an appeal shall lie to the High Court from the 
decision of a Special Judge in any case under this sec- 
tion (not being a decision settling a rent) as if he ^Yer■e 
a Court subordinate to the High Court within the 
meaning of the first section of that chapter: Provided 
that, if in a second appeal the High Court altei's the 
decision of tlie Special Judge iti respect of any of the 
particulars with reference to which the rent of any 
tenure or holding has been settled, theConrt may settle 
a new rent for the tenure or holding,” ami so on. 

Now, in my judgment, section 109A clearly contem- 
plates an appeal from ihc Special Judge to the High 
vjith reference to the particulars in resi)ect of 
which the decision which soitles the rent is given. 
It was argued by the learned vakil who appeared for 
tho appellant that the matter uimn whicli the judg- 
ment was given in this case was aparlienhir ‘with 
reference to wliich tlie rent of any tenure or holding 
has been settled,’ or to put in tho negative way. it was 
‘ not merely a decision settling a rent.’ I agn'e with 
bis contention. I can qtiito see that a matter Hueh as 
this between tlie laiullurd anil tenant may he a mailer 
of great imiiortancc whieh may involve not only a 
question of fact hut a question of law, as It Hi'eimal 
to mo the question in this easeilhl Involve a qiii'Hlton 
of fact as well as of law. First of ail, it was alU'geil 
that under the terms of tlie iigivemeni llie laiiillotd 
was entitled to go beyond the men whieh was sped- 
lied in the agreement, and Was entitled lo have* the 
area of the hind ivme.iHunsl and settled whieh was 
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1916 clearly a question of law, and, it also involved ' the 
Jnavada question of fact whether the area contended for by the 
Su.sDARi landlord was the right one or that contended for by 

IhOWDHURAM ,1 . , . 1 . 

1 .. the tenant was the right one. 

Sa'Ta^ Eor these reasons, I came to the conclusion that 

■ ‘ that part of the judgment of the Special Judge in 

which he overrnled the judgment of the Settlement 
Officer, was ‘ not mei-ely a. decision which settled the 
rent*. Therefore, there was an appeal from the deci- 
sion of the Special Judge to the Higli Court. The 
conclusion at which I have arrived upon a considera- 
tion of these sections is supported by tlie decisions 
which wore cited on behalf of the appellant. It is 
only necessary for me to say, therefore, that the 
answer wlilch, in my opinion, onglit to bo given to 
the question tliat 1ms been referred Is that the appeal 
in this case is not barred by .section 109A of the Act. 

I, therefore, think that the appeal ought to be 
entertained, and having been entertained it ought to 
be allowed, and the decision of the settlement officer 
restored with costs including tlioso of both of this 
Reference and in the Division Bench. 


WooDHOFFE J. I agree that the question referred 
to ns should be answered in the negative, and there- 
fore an appeal lies. On the merits also, as is stated in 
the referring order, I think that tlie aiqical should 
succeed. 


Mookerjee J. The question referred for decision 
by this Pull Bench has been framed in the following 
terms: — "When in a proceeding under section 
of the Bengal Tenancy Act, the Settlement Officer 
asked to incrc.ise tlie I’ent under sub-section { 4 ) lu 
accordance with the rules laid down in section 52, 
and tiio claim is refused, on appeal to the Special 
Judge, on the ground that the land of the tenant 
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not proved. to be in excess the ai-ea for whicli rent 
lias been xireviously jiaid, is a second appeal barred by 
section 109 A of the Act?”' In my opinion, this question 
should be ansvored jn the negative on a trnc inter- 
pretation of sub-section (5) of section 109A of the Bengal 
Tenancy Act. That sub-section provides that, “ subject 
to the provisions of Chapter XLTI of the Code of 
Civil Procedure, 1882, an {ippe.al shall lie to the High 
Court from the decision of n Si>ecial Judge in any case 
under this section {not being a decision settling a 
rent) as if he wcio a Court subordinate to the High 
Court within the incajiing of the first section of that 
Chapter” Jn the case before us, proceedings wore 
initiated under section lOi), which is mentioned in 
sub-scctions(/)and(^J of section 109A. Consequently, 
an appeal lies to this Court from the decision of the 
Special Judge provided his decision is not “ a decision 
settling a rent.” 

To determine the precise scope of this cxprcHblon, 
it is necessary to examine briefly the scheme of 
Chapter X of tlic Bengal Tenancy Act in which 
section 109A finds a place. Tliis chapter is divided 
into four parts. The first part, wliich treats of the 
l>rcparation and publication of rcconl.s-of-righls, com- 
prises sections 101 to 103B. The second part contains 
sections 104 to lOfJ and deals witli questions of settle- 
ment of icnts, prcpar.ition of settlement iviit rolls, 
and dlsiiosal of objections, in cases where a settle- 
ment of Jancl revenue is iK’ing or is ahout to Ik.* 
made. The third part, which includes sections 105 to 
109A, treats of EOttlement of rent.s ami decision of 
disputes in cases where a settlement of landTovenuc 
is not being or is not about to Ik? made. The fourth 
part, whicli covers sections I09I5 to IloA, cmboilics sujw 
pleinontal pixivi^ions. Consequently, when a n-conl 
of nglits has Jk'cii jireji-insl anil flij.-illy 
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1916 uiulcr sub-section {2) of section 103A, if, as in the 
JxASADA before us, a settlement of land revenue is not 

SuNDAB! being or is not about to be made, it is open to the 

CuOWDllUB.VNI 

r. parties, landlord or tciiaiit, to ^aitiato iiroceedings, 
s^uKr cither under section 105 or under section lOG. Section 

lOG enables them to institute a suit before a Roveiute- 

siooKEiuEE J oflicer to challenge the correctness of the entries 
made in the record of rigiits. This may bo regarded 
.as the procedure for a dii-ect challenge of. the entiles 
in the recoixl. If a proceeding is, on the other liiiiul, 
instituted umler section 105 for a settlement of tlie 
rent by the Kevenuc-oflicer, tbe duty is cast upon him 
to settle a fair and equitable rent in respect of tlio 
land hold by ’the tenant. Sucli a proceeding may 
follow tbe result of a suit, if any, Instituted under 
section lOG, or recourse may be had to it witliout the 
prior institution of a .suit under that section. In dm 
latter event, thei*c may be an indirect clmllcnge of the 
correctness of tbe entries in the record ot rights. The 
provision for this contingency is ombodied in sectioii 
lUoA, which authorises the investigation' of speoined 
particulars in the course of a settleinenf of fair rent 
under section 105, provided there has been no prior 
decision upon those questions in a suit under section 


106. 

Thev liistory of the iiitrodnctioii of section lO.lA, 
which was cxjilained in the judgment of the h’ldl 
Bench in Pirtfii Chaml Lai Ohoivdhurij v. 

Aft (1) and later on summarised in Paltoo PaiidciV 
Sri Neivas Prasad Singh (2), throw.s light upon tim 
solution of the question raised before iis. Tt was poind- 
ed out in these cases that althongh section 10") di<I 

by itself, in its original form, c()iiteinj)lato an ia'’csb 

gatiou into the question of corrootness of the ciitim’-'^ 

in Hie lecoul of lights, yet a practice had grown up 
(I) CI0U9) I. L. Il 37 Calc 30 (-2) (1913) 18 C, W. K. ICD- 
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in pioccodings under tlinl section to decide questions 
which, the Legislature contemplated, should bo 
dotennined by a suit under section lOG. To ])ut the 
matter in another ^Yay, the iKirtics were placed in the 
•same position as il a suit under section lOG and a 
proceeding under section 105 liad been simnltnneously 
instituted and consolidated, and an amalgamated trial 
held for tlic investigation of the question of fair and 
equitable rent. This led to the enactment of section 
lOoA, which legulariscH the practice Uiat had gradually 
developed; and the Ucvcnue-olKccrs, while seized of 
proceedings under section 105, were expressly autho- 
rized to determino questions mentioned in teetjon 
105A which, ui the ordinary couise, would form the 
subject of an enquiry under .section 106. Tliis 
conclusively answers the objection suggested in the 
course of the argument that the Solticment Ollieer in 
the case before us had no jurisdiction to determine 
the question of excess area: Paltoo Panday v. Sn 
iVcu'us Promd Singh (li. It follows accordingly that 
if ill any proceeding under section 105, questions 
under section 105A have been inve.stigatcd and deter- 
mined, the order of tlie Settlement Ullicer. though in 
form an tinier wliicli settles a fair and ctjuilable lent, 
(loos in substance embody a dcciMoii of questions within 
the scope of section 105A,aiMl couHeqnently of section 
lOG. If the onlor is of that desciiption, wo cannot 
ix'asonably hold that the decision of the Settlement 
Ollieor is a decision merely settling a rent within the 
meaning of section 10‘JA, and consequently not 
liable to bo cballonged by wiy of second appeal to this 
Court. We caiuiol be inviteil to f'.icrilice .substance 
to form, to look niei*ely at the l.d>el and not the 
contents of llieadjudic.ition. U tliequestiouh hi>ecifitsl 
in section lO.^A bad been dtcided in u suit under 
(l) (1913) 18 C \v N ifiS 
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1916 section 106, the determination by the Revenue aiitiiori- 
J NAN ADA would not be final ; the appellate decision of the 

ScNDATxt S^jecial Judge would be liable to be tested in second 
CHo\\MuitANi cannot, on principle, make any 

Ajtum difi!erencc that those very questions have been dcter- 

'mined by the very same authorities, in a proceeding 

MooekbjebJ. under section 105. This view is amply borne out by 
the proviso to section 109A, which contemplates the 
possibility of interference by the High Court with the 
determination by the Revenue Officer and tlie Special 
Judge of the particulars essential for a settlement oi 
fair and equitable rent. In the case before ns, the 
substantial question in cojitroversy between tho 
parties was, whether the tenant was liable to pay rent 
in respect of what may be compendiously called 
“ excess laud ” The case for the landloitl was that tha 


area in the occupation of the tenant exceeded the area 
mentioned in tlie contract of tenancy. The laiuUord, 
consequently, claimed assessment of rent on the 
difference between these two areas and prayed tliat a 
fair and equitable rent might be settled in respect of 
all the lands in the holding. The tenant repelled the 
suggestion that he was in possession of excess lands. 
The Settlement Officer cjimo to the conclusion that the 
tenant was in occupation of excess area, in other words, 
that the areiv in his occupation exceeded the area for 
which rent had luthcrto been paid by him ; and ho 
assessed fair rent on this basis. Upon appeal, tho 
Special Judge hsis reversed that decision. Conse- 
quently, although tho decision of tlio Special Judge 
has settled a fair and equitable rent, it has also deter- 
mined a question of fundamental importance to the 
parties, namely, what arc tho lands Hablo to be 
assessed with fair ami equitable rent. Clearly, 
appeal is not barred with regard to tho dotertninid'^*' 
of the latter question. 
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The distinction, I havo just explained was recog- 
nised as garly as 1897 in Mathura Mohnn Lahiri v. 
(Jma Siniilari Dehi (I), ‘where a question arose, 
whether the tenant was in occuiKation of excess land. 
The answer dopendctl upon tlio determination of the 
length of the standaitl pole use<l for measurement of 
the land. The Court of first instance* went into tins 
question and came to a Unding; but upon appeal, the 
Special Jndge declined to investlg.\te the matter. This 
Court held that a second appeal was cotnpetent, as the 
question was in essence, not of fair and equitable rent, 
but of the area of the land incliidetl in the tenancy^ 
Mr. Justice Maepherson observed that the appeal did 
not raise any question us to what the fair and equit* 
able lent was, but it did raise questions as to a matter 
which mu.st bo decided before the Settlement Ofllcer 
could settle the amount of iciit payable, namely, the 
area of the land in respect of whlcli the landlord was 
entitled to have the rent assessed. This view was 
followed in the cases of Rajkumar Pratap Sahay v. 
Ram Lai Singhi'l), Akbar AU Mian v. .fl/ttssaninf 
Hira Bibi (3), Lakhi Naram v. Sri Ram {4) and 
Palloo Panday v. Sri Newas Prosad (5;. The same 
principle underlies the decision of the Full Bench in 
Pirthi Chand Lai CUoudhttry v. Basarat Alt (0), 
whore the Courts below had decidc<l a question falling 
within the scope of clause (c) of section 105A, namely, 
a question as to the status of the tenant. 

It has boon argued, however, that a tlifferont view 
W’as taken in Sheivbaral Koer v. Xiroit Roy (7), Lala 
Kirnt .Varain v. Pulitkdhari Panday (S), Rames- 
tmr Situjh v. Jihoaneawar Jha (9) ami IT'', M. Grant 

{!) (1897) I n n 25 C«Ic. 3l. (5) (1913) 18 C W. .V. IC5 

(2) (1907) 5 0 L. J. 533. (C) (1909) I. L. U. 37 30 

(3) (1912) If. C. I.. J 182 (7) fl839) I 1. K. 1C C*Ic. 59C. 

(4) (1911) 15 C W. K 920, 921. («) (I889)I.L.It iTCJc. 32'‘.,323 

(9) (I9i»f.) < C.L.J. 133, 
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1910 V. Itam Jiekha Bhagat (1). In my opinion, tliis con- 
JiuiiADA tontion i.o b:iso(l npoii an orroncons intoqnclation of 
Si'soAiti the decisions mentioned. The case of Shewbarat Kocr 

CiiowDiiuruxi ^ 

r. V. Nirpat Roy (2) plainly intlicates that the ques- 

Asiddi iiqjj i-fiisecl there related to the rent settled and not 

Sarkau. 

to matters now tncludcd in .section lOoA.^ This is 

MookerjeeJ. omphiisised in Lala Kiriit Narain v. Palakdhari 
Panday (3), where Mr. Justice Ghose expressly stated 
that no question arose before liim as to tlie particulars 
entered in the record of rights; in fact, the question 
i-clated exclusively to what was the fair and equitable 
rout. This, so far as I can gatlier, was also the view 
adopted, in Ramestvar Singh v. Bhoonanvar Jha{\), 
and TF. M. Gt'anl v. Ram Rekha BUagat (1), 1 feci 
no doubt, accoidingly, that tlio question iiropoundod 
for the decision of the Full Bench should bo answered 
in the negative. 

As regards the merits, it -has been argued tliat 
Chapter XLII of the Civil Procedure Code of 1882. 
mentioned in sub-section (J) of section lODA, which 
has now been replaced by section 100 of the Civil 
Procedure Code of 1908. effectively bars the present 
appeal. There is plainly no force in this contention. 
Sub-section of .section 109A merely provides that if 
the appeal is otherwise (joinpetont, it is to bo heard 
as an appe.il from appcltuto decree, subject to the rules 
laldiiowii ill timt bohulf in tlio Civil Proceduio Code; 
in otlicr words, ibis Court can interfere in an appeal 
of tins dcHcrijition, only if the {lecision of the lower 
Appellate Court involves an error of law. In tins 
connection, our attention had boon drawn to a passage 
in tlio judgmi'iit of the Si>ociul Judge whore he states 
that tlio tenant was not in occnjiation of any excess 
land. At fir.st Higlit, this may boar tlic npp'ar.ince 
(l)(l91c>)UC I...I.I10 (3) ( 18 SD)I ri.I{.17CMc.3.'r.,:UH 

(•>) (ISS'J) 1 I.. IL 10 rjfll.-. .^9C. (4) (190C) 4 C. 1. J. liJS 
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j\ finding of fnct not sucpessfiilly sissaihiblo in second 
aiipoul. But, upon closer examination, it appeal's that 
tlic finding involves an error of law. The Bpocial 
Judge h;is helil in substance that the tenant is not in 
occupation of excess land, bfscsiasc he must be deemed 
under his contract to bo in occupation of the aiea 
mentioned tbetein. Tin's overlooks tJio fundEimciit.il 
point tliat the contract itself provides that the laiut- 
loid will be iit libertj’ to rcMneasure the lauds. Tin? 
lands have been actually I'c-mcasured in the settle- 
ment iiiocpedings under Cliaptcr X of the Bengal 
Tt'jiancy Act, ai'd the laiullonl claims assessment of 
fair rent on the area so determined by the revenue 
authorities, which must, facie, bo doomed 

correct undor section lOJB. The tenant dofondanl 
might possibly, either by the institution of a suit 
undor soctioii lOCjor by way of objection in tliis very 
proceeding, have established that the entry In the 
rocoitl-of-riglits was erroneous, hut he has jiot done 
so. Consorjueiuly, the hmdlotxl was entitled to have 
fair rout sissesscd on the basis of the area as fmittd by 
the Sotrloment Officer, and this was the view accepted 
by him. 

In my opiiuoji. this tippcal must be sdlowctl, the 
decree of the Special Judge revcr.scd anil tliai of the 
Settlement Officer resfoied with costs throughout. 

IIOLMWOOD J. I agree willi the jiidi;ment ileliv Ted 
by the Icarnc I Chief .fustlce that in the case liefore ns 
a second .tppeal does lie under st'ction ld'>A. 1 am of 
ojnnion that each case must dejKnnl <m its own eir« 
enmstanees and that no genenil inie can he laid <l<i\vn 
as to what is or wlrat is not a ilecioioii * niendy settling 
a ivnt*. But it is clear that whatever K found in any 
case to go .beyojid that siniplo decision and tinleehle 
any of the jiariiculars n.‘rerroiJ to in seetinn lU'iA or 
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191G section 106 of tlic l3eQp:al Tenmicy Act is open to 

Jnjinada second apiJcal. I also agree with my learned brother 

^ SuNDARi Mookorjee that there is no real conflict in the decisions 

‘ that have been cited before us on either .side. 

^BKAE that the appeal should be allow- 

ed and the judgment and decree of the Settlement 

lloLMwooD J. Officer restored with costs. 

D. Ghatterjee J. I agree in answering the qiie.s- 
tion referred to ns in the negative. I think the 
proviso to section JOflA .supplies an imjJortant cine to 
the explanation of the bar to second appeals imposal 
in clause (3) of the 55ection. This proviso is to the 
effect that if in a second appeal the ^igh Court altci’s 
the decision of the Special Judge in respect of any of 
the particulars with reference to whicli the rout of any 
tenure or holding 1ms been settled, tlie Court may 
.settle a now rent for the tenure or liolding, etc. This, 
therefore, contemplates the case of appeals to the High 
Court lying in cases in wliich routs have been settled, 
not against the order settling tlic rout but against the 
decision of the Court upon the particulars in respect 
of which the order settling the rent has been passed. 
In view of this distinction made by the section itself, 
the controversy that appeals against] orders I’csaltiiig 
in the settlement of rent are barred does not seem to 
he sound. 

Then with regard to the merits of the case, it lias 
been contended that there is a finding of fact, which will 
prevent our interference in second appeal. That find- 
ing of fact is that the tenant is not in possession of 
c.xccss lands. Tins, to my mind, npon the facts of this 
case, is an apparent finding of fact hut based npon an 
erroneous view of tho legal rights of the parlies as 
dctcrinined by tlio contract entered into by them and 
is therefore liable to examination in .second appeal, 
o. .s. Appeal allowed. 
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Prolate — 5)iceeiai'<j'i diiti/ — 6’o«rt Fm (•'// */■ 1S7D) $■ (c) at 

am^ided hy Atl XIJl 0 / li7S, t. 10 (r)— /5ea/A n/ Ihejiril exieutrix— 
AppltenUon/iir ueoiid prolate — Duty payahU, if any, on iteoml pro- 
late ' 

When nu executor, to "horn proLolc IiA) l>ccn loaviiijr 0 

partoJtlio teslator’a catnte unaJmiiustercJ, «ik 1 aiic" representntivo is 
apltolntod for the purpo>c of coinplctinfc Uio ajniinistrntion, tlicre I’oing 
DO now Ruecoasion'aod no ncu iloioliition of ilic cstaie, no frcsli siiccos. 
sion-Juty bIjodM bo luvied. 

Wlmt the Legislature appenr-t to liavc iiitewlcd is that whore iho full fee, 
chargeable imdor the Court Fees .\ct on « probfttc, 01 the time it is pranted, 
has been paid, no further fee eliatl be cliArge.»Mo when n eccoud pmiit Is 
niado in respect of that property at comprised in th«l estate. 

• Jn the gooiU of Chalmert (1). In the yoeult «/ Gati^r (2), In the yruuU of 
/««« (3), In iheyocKlt of Ualthaiar (4). In the yomU of Amt, run (5), Welt- 
ter V. Spencer (i5), v. Cn<n «.ri*(7). In tht yooHt of DtU (S;, Anon 

(0) awort(IO) and Wotkm v. Brent (II) referred to. 

Appeal by Swarniunnyce Dcbi (petitioner) 
Tlioructsnvcslioitly these. One Pnisanna Kumar 
Rliattacharyu dictl on the 28tli of October lUOS. On 
tlio 24tU ot March 19(17, he had imulc a testamentary 

•Appeal from Order. No. 110 of l9l!i. aBain't the order of J. H. Cargill. 

Ili.trict Judge of MyniensiuBh dated Jan 18, |3|5. 

(1) (1870)21 W. It- 210... (C)(l8‘0)3n & AM 300. 

(2) (1878) I L. It 3 Calc. 733 (7) (18*5) 3 Jo. & L»t C* 

(3) (1871) 1C \V. II. 253 (3) *187|) L. IL 2 P A 1* 247. 

(4) (100S)L n It 25A (y) ( 1675 ) 1 Preeinan 313 

(5) (1871) 15 W. It. tey- (10) (1C75) 1 Cl. C^a*. 2f.5 

(11) (1835)1 Mjl ACr HU 
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1915 disposition of his properties wherobj' lie appointed two 
SwAKsuvAYRi: siiccessive execntricos: his eldest sister Gobinda Siin- 
l)Eni (Pii'i Debi and in case of her dcatli, ids widow Swurna- 
SEcuVrAUY inoycc Debi. 

,'j,i the 29th of April 1909, pi-obate was griuited to 
Gobinda Siindari Debi : after her death fresh probate 
was applied for by Swarnamayee Debi, on the 9tii 
of September 1914. 

On the occasion of the first probate, the assets were 
valued at Rs. 77,00(5 and, according to tlie scale then 
obruiiiing. Us. 1,511 was paid by Gobinda Sundari. Bat 
sijico tho giunt of the first probate the scale of probate 
duty on estates valned. at above Us. 55,000 li.ul l)cun 
I'.v’sod from 2 to 3 per cent, Act III of 1910, and 
ns duty bad been paid at tiie rate of 2 per cent, the 
petitioner was called upon to pay tho ditforoiico be- 
tween thodntles calculaterl at 2 percent. and 3 percent, 
respectively. The petitioner contended that no fnr- 

tber duty was payable, but the District Judge refused 

to issue probate to the petitioner until the dilforonce 
was paid. Hence this app3al to this Court. 

fJabu D varka Nath Ghakravarti and Babu Kali 
Kinkar CJink7‘avarliy for the appellant. 

The Se7iior Government Pleader • {Babu /?«!» 
Chfiran Milrd), for the respondent. 

Mookeiueb and Newbould JJ. This appeal is 
directed against an order, wlioroliy the District Judge 
has in substance refused to issue a probate to tl‘C 
appellant till a .snm of- Rs. 7()9-3-0 had hoen paid as 
snecession duty. The facts aie nob in controvoi'sy, 
and may lie In-icfly recited. One Pras.niiia Kiiniai' 
Ulmttaclinryya died on the 2StIi October 190S. He 
. had previously made a tc.stamentary disposition of his 
properties on the 21tli March 1907, Tlui will jirovlde*! 
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tlmt (inriii" the minnrity of Iiip son, AimOyii Kninui 
Bliattaclmryya, Ilia ostuto would be ndminiatprcil. first SttAnM'iMFt 
b5' Ins oldest sister, (iohindu Suiidari Dobi. and, next. 
upon her death, by bis widow Swanianmyce Dobi ; .sp. itn^Rr 
the ladles Wore thus constituted the two siiccessuo {vnj.^. 


executrices. On the 20lh April, 19011. probate was 
granted to Gobinda Sninlarl Debi under section 31 ot 
tile Probate and Administration Act, ISSI, tlionpfb it 
was not explicitly stated that llio ffrant was made 
durante af’tale. The executrix died on llie 

17tb July 1914 As the sole icsidnary lepitee bad 
not yet attained bis majority, the second e.xceutrix 
named in tlio will applied for probate on the 9tb Sei>* 
tomber, 19M. An order was reeowled on that date that 


no probate duty appeared necessary as it bad been 
paid already, and the case was fixed for disposal on 
the 7th November 1914 On that date the Court 
dli'Octcd that tlio ori«iual probate produc^'d i)y tbi^ 
applicant be cancelled and tboc a ficsb proliate wUii a 
copy of the will unuoKC'l be granted to the potitloner 
On tile 21at Occjmbor 1914, the Court rcconsulorod 
tlio matter and iield that as the scale of probate dii y 
on estates valued at above IK 50.000 bad been raised 
tvom2toSi'e> «ul.by Act VII «t 1910 mul . nty 
l.a.l boon i«ia ct tl.e n.to ol 3 ,«r cett. on the I » 
...obato, tbc petitioner sboul.l bo ca lo, upon to 
tbo airntrence bctwcoo 

ccot acAS per cent „„,1 co...-,.,U.,l tb„. 

beard on the Intn .vnn«.»r> 

.oc.iou 19C of tbc Court I- V'"';,’ , , 

,„no..d«l by ActXllI ot l.S7.-i. no 

wwabU' This contention w.isoverriiUd and sb 

L 1 I...I upo,. to pay Ibo ‘''W-‘'7»'''^'lV'''r;,,iom.r' 1 , .. 
prol.alo could l)c i«»<w' j„ 

apival.Hl lo Ibis Court uuil bus ul-oo'daui . 

tbc ulU-nuilivc, sbould a qu.-stion !«• nos.s 
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competency of the appeal. It is plain cliat the oitler, in 
elfecfc, refnse.g the applicalion_for xirobate and is apiJeal- 
able nndei’ section 86 of the Probate and Administra- 
.tion Act. 

Section 190 of the Court Fees Act, 1870, which 
was inserted therein by section 6 of Act XIII of^l875, 
i.s in these terms: “Whenever a grant of probate or 
letters of administration has been or is made in 
lesxiectof the whole of the property belonging to an 
e.state, and the full fee chargeable under this Act has 
been or is paid tbei-eon, no fee shall bo chargeable 
under the same Act when a like grant is made in 
respect of the whole or any part of the same property 
belonging to the same estate.” It is plain that as the 
fee chargeable upon a i>robato is required by section 
19 I to be i)aid before the oixler for grant of probate 
is made, what constitutes “ the full fee chargeable 
nndor this Act” must be determined by i*eforenco 
to the point of time xvhen the gmnt of probate is 
made. Wc are unable to accejit the contention that 
“ the full fee clmigeablc under this Act ” must be deter- 
mined, with reference to the point of time, when the 
second grant is sought. We arc farther unable to 
accept the coutcntioii that the expressions- " under 
this Act” and ‘•under the same Act” refer to, not 
the Court Fees Act but tbe subsequent Acts amend- 
ing the Court Fcc.s *Act; what the Legislature 
appears tn have intended is that whom the full fee 
chargeable under the Court Foes Act on a probate at 
the time it is granted has been p.iid, no further fee 
shall bo chargeable when a second grant is made iJi 
i-espcct of that projicrty as comprised in that estate. 

If this interpretation wore not accepted, and if the 
contention of the tiovcrniiient Pleader wcio to prevail, 
the anoinalou.s i-cstilt would follow that section 19C 
would have no ui)pltcntion where, as in the case hofoie 
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us, the scjilc of probate <lnty lias been raised in tlio 
interval between the j^nint of tlic first ami tlie second suaiinamayke 
probates, and consequently, the entire probate duty t)Eiii 
on the enhanced scale wonld be iiayablc witliout sechetarv 
deduction of the duty previously paid. This could 
hanlly have been the intention of the Legislature. 

The second p.ani^»r:ip)i of Hoction IDC would be of no 
avail, as it is i-cstriclcd toRninls in rcsiicct of property 
forming part of an estate. In oiir opinion, the inter- 
pretation put upon the first paragniph of .section IOC 
by tlic appeiiant is reasonable and is undoubtedly 
consistent witli the language usetl. We bold according- 
ly that us the full fee chargealile under the Court Fees 
Act on the first proliatc granted in this case on tlie 20th 
Ajiril JOOO Was paid thereon, jio fee h now ehaigeabJo 
under the Court Fees Act on the second grant. This 
view does not militate against the decision of Couch 
C. .7, ill In fho goods of Chalmrr.fd) and of Garth C. J. 
in In the goods of Gasper i2). In the former case, the 
first grant had been made ami a fixc<l duty paid there- 
on under the Indian Succession Act, ISG."), while the 
second gnuit was made after the Court Fee.s Act, 1H70, 
had come into force. In the latter case, the circum- 
stances Nverc similar, with this diilereiico that sectiun 
IOC had meanwhile been inserted in the Court Fees 
Act, but that section could not avail, as it jidiTH 
expressly to cases wheio lioth the lli-sl and the KecomI 
grants had been made after llieCoutt Fees Act liail 
come into force. Nor i.s any assistance (hTivtvJ 
the decision of Norman C. .7. in In the gwds of 
/nnrs (3), winch meivly lecognises tlie prineijilc siib- 
soquently eiubodietl in the second iKinigRipb of M-etion 
19C, We may a<ld that the view adoptesl by us places 
the law in this country in a line with wliai has 
(1)(IS7(|)-M W. 11.20*. I2)(n«7f)! 1- II 3 C«K 733 

(3)(1S71) If. W. ILSM. 
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long been the law in England. There, all second 
and .siibsoqncnt grants of probate and administra- 
tion, in respect of property on whlcli the fall duty 
has been already paid upon a iircvlous grant, are 
exempted from further stamp duty h}' section 3 of 
41 Geo. Ill, c. 8G; section Sti of 5 aiul G Viet. ch. 82 
contains a con-espoiuUiig provision for* Ireland. It 
may further bo obscrvctl that if the question be con- 
sidered as one of principle, the rule as formulated in 
England and -as interpreted by ns is evidently just. 
Wlieii an executor, to whom probate has been granted 
dies, leaving a part of the testator’s estate unadminis- 
tcicd and a new representative is appointed for the pur- 
pose of completing the administratjon, tliero is no new 
succession, no new devolution of the estate, and it is 
diflicult to appreciate why fresh succession duty should 
be levied. A good illnstmtion is afforded by the case of 
hi the (joods of IJ(ilthasar(l); Iheie, Jotters of adminis- 
tration had [ircvlonsly been issued in respect of the 
wluile property, and the full fee clinrgeable on the pro- 
perty at tlio value then placed upon it had been levied. 
It was riileil that w’hen a new grant had to be made , 
under .section 229 of the Indian Succession Act on the 
death of the first administrator, no further court-foe 
was leviable, although the value of the property laid ia- 
cieased in the meantime. This is consistent witli tlic 
decision of Norman C. J. in fn the yooils of Aniccrun 
(2), tliat no duty is payable on a double probate which 
recites and in fact proceeds upon the first. Ecferoaco 
may in this coiiiiectiun be made to the following 
passage from Willlums on lOxcculor.s, 10th Ed, Vol. E 
]). 295 : “ Probate granted to one of several executors 

eimies to the benefit of all; Webster v. SpcHCcr{,^)y 
Ciitntnins V. Cummins {{). Where there a iv several 

(1) (iyoH)j L. n n 255 cn (i820)3 n.& am,,'50() 

(2) (1B71) 15 W.K . 49r.. (4) (1845) 3 Jo. & Lot 04. 
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oxccutoi's, upon tlic grunt of probate to one of them, 
it is usual to reserve power of making u like grant to s,vAnNA»iA\FE 
the otlicrs. But this appears to be unnecessary, botii bpui 
' because the probate already granted enures to their srmETAiiy 
benefit, and because they have a right to tlie grant, of State ro« 
whether tlie power be reserved or not. TJ)e practice 
is to take out what is called a double probate which is 
in tills manner. The fiist executor that comes in, 
takes probate in the usual form, with lesurvatioii to 
the rest. Afterwards i! another comes in, lie also is to 
bo sworn in the usual manner and an engrossment of 
the original will is to be annexed to such probate in 
the same manner as the first, and in the second grant 
such first grant is to bo recited ; and so on, if thoie 
aro more that come in aftcrwaids : 4 Burn Be. Law 310; 

/n the gooda of Dell (1). If there l>e several executois 
appointed with distinct powers, as one for one part of 
the estate, and anoihor for another, yet tlieio being 
but one will to bo proved, one proving of it sullices 
Bacon’s Abr. Tit. Exec, (c) 4. So. if B is made cxoeiilur 
for ten years and afterwanL C is to be c.\eciUui, and 
B proves ibo will uiul tlie ten years exjure, C may 
adiiiiiiistcr wUliout any further probate- .InontiJ), 

AtioniH), M^alfdits v. Brvnt (!>.” In our own opinion, 
we cannot reasonably liold that the appellant is bound 
to pay additional probate tluty. 

The ivsult is th.it Ihifi appe.il is allowed, and the 
onlor of the District .Ttulge, dated the isth Jann.iry 
IDl.'i, .set aside. Probate wiIIIh; gnuileil to llie ajipel- 
hint witliout p.\yment of frc'-h pnibite duly. The 
Rule will stand discharged. 

S. K. 11 dpp (tl itlloired 

i li *lt;75) I Cu 'G . 

H) .'sT.l I Mjl AC I'll 


oi (is'i) t. u .* I’ A n HT. 
(•) (ir.::.) i 3m 
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Heforf ^foolffjee and Nexrholml JJ. 

1915 GOPESHWAR SAHA 

Aug.n. . V, 

JADAV CHANDRA CHANDA/ 

InUred — Paieer of Court to grafll relief, tthere interest uneonsctonaHe — 
Creditor, icken hia improjier act or omission delags ^>xyment of debt, 

Wlicro dviay hi tlie payment of Uio principal debt is cflti>'e(l 5y eoroc 
improper act or omi^bioii «>f the creditor, the accriin] of interest will be 
Funpeiidod d«rhi|; Mich period as the debtor is so prevented, 

Edicards v. Warden^t ), Merry v. Uyves (2), Maxdboi oiit/h v. Strong (3), 
Camenn v. Smith (4), Bonn v. DaUel (5), /lnrfej/o«v. Arrowsmith (C), 
Laing v. Stone (7), London, Chatham and Dover Jiaiheag Company v. South- 
Eattern (8) and W’ehder v. British Emjdre Mutual Life Asvtran'o 

Co. (9) referred to. 

A Court is competent to grant rrlief where the role of interest appears 
to the Court to bo of a penal cbarAeter, tlint is, so unconscionable and 
extravagant that no Court siioidd allow It. 

Kkagaram Das v. Bamsanlar Das (10), Abdul ifajeel v. Khiiode 
Chatulra Pal (11), Bonieang v. Donga Behari Sen (12) referred to. 

Second ArrEAL by Gopcsliwar Saha, the plaintiff- 
Tlieso appcalH arise out of a snit to enforce two 
simple mortgage bonds. The (Icfondant No. 1, Jatlab 

'* Appeal from ApitcILitc IX-crvcs, Nos. 2971 and 3479 of 19I3, iigalnst 
the decree of M. U. Ohosc, Additional Diilrict Judge of Ml inetisinghi dated 
.Inne Ifi, 1913, cunflrmiiig the decree of S-irat Kiibore Bo-o, Sulxirdiiiato 
Judge of MyinciisingJi, d.nteil Feb. 17, 1913. 

(1) (187C) 1 App. Cas. 281. (7) (1828) 2 .Man. & by- ; 

(2) (1857) 1 Elen I. Moo. A 31. 229. 

(3) (1723) 4 Broun P.C,C39. (8) [1891] 1 Ch. 120. 

(4) (1819)2B AAM.30&. (9) 0880) 15 Ch. D- 1G9. 

(.5) (1828) 3Io.». A 31. 228, (10) (1914) I. L. H. 42 C-do. 

(rt) (1839) 2 P. A D. 108. (11) (1914) 1. L 11. 42 Calc. f-yO. 

(12) (1915) 2i C. L.J. 311 ; 20 0. W. N. 108. 
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Roy, executed these bonds in Sraban 1305 in favour of 
the defendants 'Nos. 4 andS, Jadav Saha and bis brothe;-, 
Tvho afterwards for a consideration sold their rights 
•under the bonds to plaintiff, Gopeshwar Saha. TIic 
plaintiff brought a suit on the 13th of September 1911 
against the executant defendant No. 1 and Dino Nath 
Biswas defendant No. 2 to whom defendant No. 1 had 
transferred the jiroperties under the bonds and against 
certain others. Various issues were raised; but the 
most important were these — 

(0 Is the plaintiff in any way barred by his own 
acts and conduct from enforcing any part of bis claim 
lor interest ? 

(lO Was the bargain of defendants Nos. 4 and 5 with 
defendant No. 1 in any way uuconscionable ? If so, 
can plaintiff enforce his claim on the bonds ? 

iUi) Is the suit bad for defect of parties ? 

Issue No. (£) was decided by the first Court against 
the plaintiff and the facts found were that the plaintiff, 
a rich and powerful man of the locality, had complete 
influence over defendant No. 1 who was a needy man, 
much in debt and bad used the influence unscrupulous- 
ly to the material injury of the defendant No. 1. It is 
said that the plaintiff gave out hopes to the defendant 
No. 1 that he could purchase all but four of defendant 
No. I’s properties and could with the consideration 
clear off all his debts; that upon this understanding 
he induced defendant No. 1 to execute a mortgage 
bond for Rs. 1,373 which sum he would use in clearing 
up debts which pressed ujwu defend.ant No. 1. hut 
the plaintiff did not carry out his promise and that 
tlio defendant did not receive any considemtion at all 
for that bond; that, therefore, the defendant No. 1, 
in distress, turnetl to defendant No. 2. who is a ple.ader 
luul money-lender of the locality, and in Sral».-in 1315 
coutractiHl to sell bis proi>crlies to him. In Kartik 

•1C 
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1315, defendant "No. 1 was proceeding to the Registra- 
tion office to register the contract deed in favour of 
defendant No. 2, -but the plaintiff bad him called away 
from the way and persuaded him not to register the 
deed telling him that he would himself buy the pro- 
perties and satisfy all his debts. The defendant No, 1 
was thereafter under complete control of the plaintiff 
who, it is said, assisted defendant No. 1 in resisting 
a registration notice which a peon went to serve 
on behalf of defendant No. 2. Both defendant No. 1 
aud plaintiff were convicted by a Magistrate, but they 
were subsequently acquitted by the High Court. The 
defendant No. 2- brought a suit to enforce the regis- 
tration of the contract deed; but* the plaintiff with 
men and money helped defendant No. 1 in that suit 
but in vain. Defendant No. 2 won tlie suit. 

Then the plaintiff gave up defendant No. 1 and 
declined to buy the properties. Tlie defendant No. 1 
had to go back to defendant No. 2 and make up with 
him and it was only on the SOtli Bhadra 1318 that ho 
could sell his properties to defendant No. 2. Upon 
these facts the lower Court held that the plaintiff 
caused material injury to defendant No. 1 and has, 
on the ground of equity, disallowed interests on the 
bonds from the middle of Kartik 1315 to Bhadra 
30th 1318- The lower Apiiellate Court upheld the 
decision of the Subordinate Judge on tfiis point. As 
regards the second issue, the Courts decided against the 
defendants holding that there was nothing all 
to iirovG undne inflncnce, except the fact that the 
defendant No. 1 was in debt and that defendant No, 4 
was his creditor. The third issue also was decided 
against the defendants. 

Both the parties appealed to tlie High Court. 

Sabit Dwarka Nath Chnekerhurty (with Iiirn 
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Bahn Provash Chandra Mitra and Bahn ^iiresh 
Chandra Bose), iov the plamttll, submitted that no 
wrong was done by the plaintiff to defendant No.l. If 
a maa tries to injure another, and in so doing, injures 
himself, is he entitled to any consideration ? Assuming 
that I tried to help the defendant No. 1 to the detriment 
of another, liow does that entitle the defendant No.l 
to make a complaint agmust me ? Where is the equity ? 
No such defence as this is known to law. There is no 
ground for the suspension of Interest. 

Baba, liiraj Mohan Majumdar, for the defendants* 
contended that it was the conduct of the plaintiff 
which prevented the defendant No. 1 fiom carrying 
out the transaction which he had arranged with defend- 
ant No. 'i. Defendant No. 1 was completely under 
the Control of the plaintiff. Both the Courts have dis- 
allowed interest from the middle of Kartik 1315 to 
Bhaclra 30tli 131S, and rightly so, since, during that 
period, the debtor was prevented by the improper act of 
the Creditor from repaying the loan, ns he would un- 
doubtedly have done, by selling off the mortgaged 
properties. It was further subinittc<l that the rate of 
interest was penal and as such the Court should grant 
relief. 

Bahti DwarJea Xath Chuckerhnrty, in reply. 

Cur. adv. vult. 

Mookerjee and Newdould JJ. These npjvals arc 
directed against the decree in u suit to enforce two 
mortgage bonds assigne<l by the original mortgagee 
to the plaintiff. The bonds were executed on the 
July 1898 and were assigned to the pl.iintiff on the 
IClh July 190G. The princip.il sums socnrcil by the 
bonds were Us. 525 and Rs. 375, respectively, which 
carried Interest at the rate of 15J i>er cent. j*er year 
with triennial rests. The plainiifT commenceil this 
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^ action on the 13th September 1911 for recovery of 
Gopeshw'ar 4,979-9 annas, namely, Rs. 900 as principal and 
SiHA 4,079-9 annas as interest thereon. He pined 

Jadav as principal defendants the mortgagor as also the 
c'uand"^ purchaser of the equity of redemption, in whose 
favour the transfer was completed on tlie 16tU 
September 1911. The .substantial question in contro- 
versy relates to the amount of interest justly recover- 
able by the plaintiff. The defendants contended, 
that' the rate of interest was penal and. secondly^ that 
the interest w.as suspended from the 1st November 
1908 to the iOth September 1911, as daring that period 
X the debtor was prevented by the improper act of 
the creditor from repaying the loan, as ho would 
otherwise have done, by the sale of the mortgaged 
properties. Tlie Subordinate Judge overruled the first 
contention, but gave effect to the second objection and 
. made tlie usual mortgage decree for a portion of the 
amount claimed. The plaintiff, as also the defendants, 
appealed to the District Judge against this decision. 
The District Judge has confirmed the decree of the 
trial Judge and has dismissed both the appeals. 
Against this decree of the District Judge, the plaintiff 
and the defendants have presented separate appeals to 
this Court. The plaintiff has contended that interest 
should have been allowed for the entire period from 
the date of the mortgages to the date fixed in the 
decree for redemption. The defendants have argued 
that the contract vato of interest was e.xtnivagautlj 
high and unconscionable, and that interest should 
consequently Imvo been decreed OJily at a reduced 
rate. 

As regards the appeal by the plaintiff, there c.m bo 
no doubt that where delay in the payment of the i)rin- 
cipal debt is cansed by some improper act or omission 
of the creditor, the goncml rule is that the accrual of 
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interest will bo* refjarded as snspcnclcd during such 
period. In the case before ns, the facts concurrently 
found by the Courts below may be briefly recited. The 
mortg-agor, hard passed by the high rate of interest 
on the loan, found himself in a helpless condition, and 
on the 6th Aiagust 1908 entered into a written agree- 
ment with the second defendant to sell the morgaged 
property to him with a view to satisfy the mortgage 
debt from the sale-proceeds. The plaintiff, the assignee 
of the mortgage bonds, was himself anxious to pur- 
chase the property ; so he forthwith intervened and 
urged the mortgagor to break his contract with the 
intending purchaser. The mortgagor was reluctant to 
resile from his agreement and explained to the plaintiff 
the obvious danger of the coarse i>roposed by him, as 
the contract was complete and enforceable. The plain- 
tiff, however, successfully dissuaded the mortgagor 
from the contemplated sale. The result was a suit by 
the intending purchaser agjunst tlic mortgagor for 
specific performance of the contract. The plaintiff 
did his best to defend the suit in the name of the 
mortgagor, but he was ultimately tlnvartcd, as the suit 
was decreed. The mortgagor was acconlingly oliligod 
to complete the sale in favour of the purciuiser, which 
he did on the IGth September 1011. The plaintiff, thus 
foiled in his design to seize the inortgigcd property, 
sued to enforce the «5ocurilies he held. The r]nesiion 
arises, whether, in the circumstances stated, the 
accrual of interest should not, in justice, be dcemcil to 
have been suspended during the jwriod wlicn. Init for 
the improper mtervcniion of the plaintiff, the inortga- 
got might have completed the sale of the mortgngi*d 
property and repaid the loan from the Kale-procee<ls. 
Tlio Courts below have concurrvntly answered this 
question against the plaintiff. The princij»le that if 
tlie failure to make iviyment of the principal debt it 
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due to an improper act of the creditor or to such 
conduct on his part as prevents the debtor from 
repaying the loan, interest on such debt stands 
suspended during the time the debtor is so preveuted, 
is of extensive application. The Courts liave taken 
recourse in various leported decisions, both in England 
and in the United States, to this principle to attain the 
ends of justice. No useful purpose would be served 
by an analysis of the varying circumstances of the 
different cases, but reference may be made to the deci- 
sions in Edtvards v. Warden (1), Merry v. I?yees (2). 
Marlhorouoh v. Strong (3), Cameron v. Smith (4), 
Bann v, Dalsel (5), Anderton v. Arrowsmith' 
Laing v. Stone (7;, London By. Co. v. South Eastern 
By. Co. (8), Webster v. British Empire (9), Hayes v. 
Elmsley (10), Stevenson v. Dains (11), Bowman v. 
Wilson (12), Pinhard v, IngersoU {1^), Union InsU’. 
ranee Co. v. Chicago By.^ Co. (14), Southern TF. L. 
Co. V. Haas (15), Watson v. McManus (16), Morford 
V. Ambrose (17), Hart v. Brand (18), Suffolk Bank v. 
Worcester Bank (19), Steven v. Baringar (20), Beid v- 
Busselaer (.21), Plainer v. Warehouse (22). It is 
obviously just that if a creditor, by his own act, puts 
it out of the power of the debtor to Jiiake payment. 


(J) (1876) l App.C4s. 281. 

(2) (1757) 1 Eden. I. 

(3) (17^3) 4 Brown P. C. 639. 

(4) (1 a 10) 2 B. & Aid. 305. 

(5) (1828) Moo. & 31. 228. 

(C) (1830)2 r. & a 408. 

(7) (1828) 2 3f*n. & Ry. 56t ; 

Moo. & M. 229. 

(8) [1892] 1 Ch. 120. 

(0) (1880) 15 Cl.. D. 169. 

(10) (1893) 23 Can. Sup. Ct.;C23. 

(11) (1803) 23 Co-j. Slip. Ct.' 629, 


(12) (1881) 2 JlacCMry (U. S.) 391. 

(13) (I847) 12 Alibain^ 441. 

(14) (1893) 146 111. 320. 

(15) (1888) 76 Iowa 432. 
(1B)(:009) 223 Pa 583. 

(17) (1830) 3 JJ. Jlareliall Sy. 638. 

(18) (1818) 1 A. K.iUnhsIl 159 1 

10 Am. Dec. 715 

(19) (1827) 5 Picl.ering(3Ia^i.) lOO. 

(20) (1835) 13 Woudell N. V. C30. 

(21) (I8’4) 3 Cowao .V. )'• 303 ; 

5 Cowan 587. 


(22)(1909) 122 S. W. 443. 
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no interest shonUl be recoverable for the period 
during 'which the debtor was thus prevented from 
paying the creditor; the wrong wu-? with him and 
he cannot charge the effect to the other. This doc- 
trine is based on the plainest grounds of jasticc, equity 
and good conscience and has been rightly applied 
by the Courts below for the protection of the defend- 
ants.' 

As regards the appeal by the defendants, the deci- 
sions of this Court in Khagaram Das v. Eamsankar 
Das (1), Ahdiil Majeed v. Khtrod-*- Chandra Pal (2), 
and Botiioayig v. Banga Behari Sen (3), show that 
a Court is competent to gnmt relief whenever the 
rate of Interest appears to the Court to be of a penal 
character, that is, so unconscionable and extravagant 
that no Court shall allow it. Wo arc not prepaied 
/ to hold that tlie present case falls within that rule. 
The amount claimed as interest, if distrii)Uteil over 
the entire period, works out at the rate of 35 per cent- 
per annum simple interest, while the amonnt actually 
decreed by the Courts below works out at the rate of 
22 per cent, per annum simple interest. Wo cannot 
My that this rate is so excessive us to pistify our 
interference- 

Tbe result is that both the api)eaCs arc ciismissed 
and the decree of the District Judge is allirmed. 

s. K. n. Appeals dtsniisseU. 

(1) (lOM) I L n. 42 C»lc. 652 ; (2) (19U) I L It. 42 C»tc CBO. 

21 C.L.J. -9 : If C \Y X. 775 (3) 22 C L. J. 3U , 

2‘)C. W. S 403 
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APPELLATE CIVIL. 


Before ffolmteood and !^eichould JJ. 

NKIPENDEA NATH SAHU 


ASHDTOSH GHOSE 

AND 

GOPINATH MANDAL 

V. 

ASHDTOSH GHOSE.* 


J*raK<?uf«n< Preferenee^StaU of minrf of maker^InlenUon—Peetntr— 
Onut—Prouneial Ineolveney Act {III of 1907) $. SI. 

TU« tjnetlioa wlietber th«TC W been a frandulont preference depend* 
sot upon the mere fact that there hnd been a prefercaco but also od 
the state of mind of the )ersoo who made >t. It must be siiown not onl^ 
that he hos preferred a creditor but that he has fraudulently done so. It 
depends upon whnt was in las mind. For tliis purpose it is not true that 
the debtor mupt be taken to have Intended the natural consequences of his 
nets. One must find out nhat he really did intend. 

Dicta of Lord llalsbury in Sharp v. Jackeon (1) folhiwed. 

It is not necessary to threaten criminal proceedinijs to constitute pressure. 
The threat of ci> il suits is cnou.:h. If it is established that the transaction 
was the rcHiilt of real pressure brought to bear by a creditor on liifl debtor, it 
cannot l>u deemed n.i a spontaneous act. 

The onus is oil the Jlcceiver to show that it was an outcome of a 
fraudulent preference. 


Appeal (No. 3 of 13) by Nripendra Nath Sahu. cre- 
ditor, petitioner. 

Appeal (No. G of 1915) by Gopinath 3 fnnda],^^c- 
ditor, petitioner. y 

• Appeals from Original Ordem, Xos. 3 and 6 of 19l5, again«t the order 
of II. r. Utival, Adilil'ional District Judge of 24-rarg»nas dated P«c 8. 
19M. , 


(l)[iew] A. 0.419, 421. 
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In thc«5c matters Babu Ashutosh Ghose, Receiver 
in bankruptcy to tbo estate of Xilratan Mandal and 
others, ^vlio had iKjcn declared insolvent, sought to 
>=01 aside three mortgage deeds on the ground that they 
^ore void as against him under section 87 of the 
Provincial Insolvency Act. A petition for insolvency 
was filed against Kilrataii Mandal and his hrothoi-s 
by a creditor on 19th February 1912. On Ith Decem- 
ber I9U, the brothc'ra had executed a mortgage for 
Rs. 9,000 of some of tljetr immoveable properties in 
favour of N'ripendra S'ath Sahu. and on 2rth December 
1911 and lllh Fcbniary 1912 they executed two other 
mortgages, one for Rs.G.OfK) and another for Rs. 10,000, 
in favonr of Gopinath Mandal. The first mortgage 
^ was registered on the 13ili February 1912, jind the two 
others on 18th February 1912. In respect of both these 
creditors the mortgages were given as security for 
money borrowo<l before on tiaud-notcs. After record- 
ing evidence the Dist rict Judge of 24-Pargana8, on 30th 
January 1913, declared all these trsmsactions void as 
against the Receiver under section 37 of the Act. Tho 
mortgagees thereupon appealed to the High Court 
which remanded the case directing the District Judge 
to tiike furtlier evidcucc and decide the question 
according to the following principles — (i) Tliat tho 
debtor at the date of the transaction must be unable to 
pay from his own money hisdebts as they fall due. (il) 
The transaction must be in favour of a creditor or of 
some persons in trust for a cretlltor. (iii) The debtor 
must have acted w'itli a view to give such creditor 
preference over his other creditors, (iv) The ^debtor 
. must be adjudged au insolvent on an insolvonoy 
petition presented within three months after tho ditl»j 
of the transaction sought to l>c impeached. Tho A(l(l|« 
tional District Judge of Alipore, by Ids •'Ut dnle»| 

8th December 1914, again set aside these • 'oqu 
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as against tlie Receiver. Nripendra Salin and Gopi- 
natli Mandal tlien preferred the present two appeals 
to the High Court. 

Mr. Caspers 2 t Bahu Jnanendranath Sarkar and 
Bahu Bhupsndra Nath Bose, for the aijpellant in 
A. O. D. No. 3 of 1915. 

iS'tr liashbehary Ghose and Bahu Panchanan Ghose, 
for the appeaUant in A. O. D. No. 6 of 1915. 

Bahu Umakali Mukherji, Bahu Bipin Behari 
Ghose and Bahu Khelra Gopal Banerjee, for the res- 
pondent in both api>eals. 

Cur. adv. viiU. 

HoLsrwooD AND Newoould 33. These two appeals 
arise from an order made on remiind by the learn- 
ed Additional District Jndgo of the 21 -Parganiis 
in an insolvency matter. It appears that Baba 
Ashutosh Ghose, the Receiver in bankruptcy to the 
estate of Nilratan Mandal and others, sought to set t 
aside three mortgage deeds on the gi*oand that they 
w’ere void against him under section 37 of the Pro- 
vincial Insolvency Act. The insol'froncy proceedings 
wore started by one Kissen Cband Kesori Chaiid, 
a creditor of Nilratan Mandal, for Ks. 2,500 at the 
instigation, it is said, of Mr. Palit, a second creditor, 
for Rb. 45,000 odd who had advanced Rs. 5,'' 00 to 
Gopinath ^fandal, the appellant in ai>peal No. 6, to 
give to Nilr.itan liis brother-in-law on a note of hand 
dated the 1st Marcii 1911, It further appears that 

Gopinath had advanced Rs. 12,000 on a note of Inuid 

dated the I7cli June 1911 ami Rs. 2,000 on a note of 
hand dated the 1st December 1911, both of which 
sums he had borrowed fiom Dr. Satya Charaii Sfooker- 
jec, the next heaviest secured creditor of Nilratan. 

In appeal No. 3 the apiiollant Nripendra Nath 
Sahu, a distant connection of the insolvent, had 
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ailvaticctl fot\r hand-nntcR in July lOll.nuinoly, 

I?s. 2..^00 on tlio I Itii July, Rs. 2^500 on the 20th July, 
11 * 1 . 2,000 on the 2lRt July ami Rs.2.000 on the 26th July, 
making a total of Rs. 0,000. A stamp paper wa? pur- 
clia«;c(l on July 26tli, the dale of the last transaction, for 
Rs. 15 forthc purpo'-o, it isallegctl.ofongrossinga mort- 
^ge security for this Rs.O.OtJO. Interest was to run on 
the hand-notes at the rate of 12 i)er cent, per annum. 
Ou the -Ith December 19ll. a mortgage deed for this 
Rs. 9,000 \v;is executed Ijy Nilmtan and liis four 
brothers, one of them a minor under his guardianship, 
in favotir of Xripemlm Nath Sahu. Tins was a second 
mortgage of the proj>erty alre.ady mortgaged to 
^ripendra’s father, Ujicndra Xath Salm, who had had 
continuons tmnsactions with Xilratan's firm for year.s. 

On the 2"th December Kilratan exccnlcd a mort- 
gage deed for Rs. 6,000 in favour of Gopi Kath. It 
is stated iu the evidence to have been on account of 
the hand-note for Rs, 5,000 above referred to after 
making accounts. It is further stated that Ri. 3,000 
Was paid in cash to Gopi Nath in the beginning of 
February and that tlie balance Rs. 10,000 formed the 
subject of another mortgage on the 14tli Febiuary 
1912. The mortg.ige for Us. 6,000 was tlje tUirtl mort- 
gage ot tile land already mortpiged to Kripeiidra and 
Upendra. The mortgage for Rs. 10,000 was the second 
mortgage of tlie lauds already mortgaged to Mr. P.ilit 
for Rs, 45,000 odd. 

Now, the only question that arose in this litigation 
was whether those tliree'Tuortgage-bonds fell witliiu 
the meaning of section 37 of the Provinci.il Insolvency 
Act. At the first hearing, the learned Additional Judge 
held that they did. On appeal, Mr. Justice ilookerjcc 
and Mr. Justice BeacUcroft romaiidcd the ca^se setting 
out clearly the law ou tho subject for the Judge’.s 
Ruidanco and formulating foui coiuUtions as essential 
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to bring a transfer of the insolvent’s property -within 
the section. As to two of these, namely, the 2nd and 
the Ith that the transaction must be in favour of some 
creditor and that the debtor must be adjudged an 
insolvent on an insolvency petition presented within 
three months after the date of the transaction sought 
to be impeached, there was never any doubt. The two 
points the learned Judge had to consider in the light 
of the judgment of this Court in remand wore whether 
the debtor at tlie date of the transaction was unable 
to pay from his own money bis debts as they fell due, 
and, secondly, whether the debtor had acted with a 
view to give any creditor a preference over his other 
creditors so as to render the transaction fraudulent 
and void as against the receiver. Now, the Receiver 
in his oral evidence .says that he found the liabilities 
to be Rs. 1,92,576, from an inspection of the books, on 
the 4th December 1912, while he gives an account of 
the assets which is not very intelligible without a 
reference to the accounts themselves. From the^o wo 
find that the landed property was sold for Rs. 1,30,950, 
besides Rs, 10,257 which had to be paid, in by the 
minor brother on partition as baluaco of his e.Kcess 
sliare. This makes Es. 1, 11, 207. The stock-in-trade 
was Rs. 13,499-1, the casli balance Rs. 767-14 and tlio 
book debts Rs. 37,056-10-6. This makes a total of 
Rs. 1,92,530-9-8 or within Rs. 46 of the liability a-s 
alleged by the Receiver. But the appellants have given 
us a total liability of Rs. 1,80,000 by dotaile<l figures 
■from the books. And the Receiver, on whom tlio onus 
lay, lias not taken the trouble to show what debts had 
actually fallen due on the 4th December and the order 

in which they fell due. The words as they hccoino 

due” in the section seem to have been ignored both 
by the Receiver and by the lower Court. It i** true, lie 
f«yB tlie^' only borrowed Rs, 15,000 on htiudis after 
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the ISth ol Acnthayan lliat fell doe after the la«t ^ ^ 

mortpipe on the Hth Uchmary 1012. Bat the accounts ytiinsm 
sho'or a larpe ontstandin;; of Iittndis of much earlier . 

* dates and there H nothinc to •«hovr when they fell due. 

Be tliat as it may, althonfrh it is clear that the 
insolvent had not money in his hands safiicient to 
meet the UahilUy on the 4tli Deceml>er 1911 havinc 
only Its. 7G7-14 in ca'^h, and, on the authority of Iti 
re XVashiiigton Diatnorid Jfitiing Co. (1). the fact that 
the debtor has money locked up which may l>e avail- 
able at a later x>eriod for the payment of debts, cannot 
be consider*^ for the purpose of excluding the debtor 
from falling within the category of Ixinkrnpt j *' yet. 
says Vaughan Williams J, “when you come to deal 
with the question whether the i>aymcni was made 
with the view of giving the creditors a preference it 
is quite obvious that one cannot for that i>urj>ose 
leave oat of consideration the fact, if >i wa^ a fact, 
that the directors might vreli anticipai«‘ llnil they 
would be able to get In moneys of tlje Company in 
safficient time to render it extnMiicdy iinproljahle that 
they would be driven a liquidation of the Coinpau' s 
affairs by a winding up; because it is inueh les"’ 
likely that the directors vrouM .“eek to give a pre- 
ference to creditors in such a case than it woiiltl bo in 
a case where the condition of the Company such 
that it mast have been plain to tlie directors thciii- 
selves that a stoppage of payraeiH or wjnding-iij> was 
inevitable.” It has been pointed out to us lliut tlie 
decisioii ol Vaughan WilHams .1., wdilch was iii that 
case that there W’as no fraudulent prcfcroiii'n, was upset 
in the Court of Appeal on the Rixmiid that U (J'UUp'iny 
stands in a different position to n« Individuali who has 
since become bankrupt, by ri'iisou of the Coitipiiiiii'S Ai:t. 

1S62, and it was fouml ns » hwl that the din'cfois wure 
(l) [IB!>3] 3 ch lOl 
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to bring a transfer of the insolvent’s property ■within 
Nritendra tlie section. As to two of these, namely, the 2nd and 
the 4th that the transaction must be in favour of some 
Ashdiosh creditor and that the debtor must be adjudged au 
Ghose. insolvent on an insolvency petition presented within 
three mouths after the date of the transaction sought 
to he impeached, there was never any doubt. The two 
points the learned Judge had to consider in the light 
of the judgment of this Court in remand were whether 
the debtor at the date of the transaction was unable 
to pay from his own money his debts as they fell due, 
and, secondly, whether the debtor had acted with a 
view to give any creditor a preference over his other 
creditors so as to render the transaction fraudulent 
and void as against the receiver. Now, the Receiver 
in his oral evidence says that he found the liabilities 
to be Rs, 1,92,576, from an inspection of the books, on 
the 4th December 1912, while be give.s an account of 
the assets which is not very intelligible without a 
reference to the accounts themselves. Prom the^e we 
find that the landed property was sold for Rs. 1,30,950, 
besides Rs. 10,257 which had to be paid in by the 
minor brother on partition as balance of his e.'icess 
share. This makes Rs. 1,41,207. The stock-in-trade 
wa.s Rs. 13,499-1, the cash balance Rs. 767-14 and the 
book debts Rs. 37,056^10-6. This makes a total of 
Rs. 1,92,530-9-8 or within Rs. 46 of the liability 
alleged by the Receiver. But the appellants have given 
us a total liability of Rs. 1,80,000 by detailefl 
■from the books. And the Receiver, on whom the onus 
la 3 ’, has not taken the tixauble to show what debts h^^ 
actually fjillen duo on the 4th December and the order 

in which they fell due. The words “as they bccoiue 

due” in the section seem to have been ignored botli 
b^’ the Receiver and by the lower Court. It is true, bo 
sa5*s thej* onlj* borrowed Rs. 15,000 on huudis aftc*' 
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tbc 18th of Apmhnynn fell due uftor the last 
raortpape on the 14 tb February 1912. IJiit tbc accounts 
sbovT a larpc outstandinp of hundis of niucb earlier 
dates and there is nothing to show when they fell duo. 

Be that as it may, although it is clear that the 
insolvent had not money in his hands sunicient to 
meet the liability on the 4th December 1911 having 
only Rs. 7G7-14 in cash, and, on the authority of In 
re Washington Diamond Mining Co. (1), the fact that 
the debtor has money locked up which may bo avail- 
able at a later period for the payment of debts, cannot 
be considered for the purpose of excluding the debtor 
from falling -within tiie category of bankrupt ; yet,” 
says Vaughan Williams J, ‘•when you come to deal 
with the question whether the payment was made 
with the view of giving the creditors a preference it 
La quite obvious that one canuot for that purpose 
leave oat of consideration the fact, if it wiis a fact, 
that the directors might well anticipate that they 
would he able to get in moneys of the Company in 

sufficient time to render it- extremely improbable that 

they would be driven to a liquidation of the Company's 
affairs by a winding up; because it is much less 
likelv that the directors would seek to give a pre- 
ference to creditors in such a case than it would be in 
u case whore the condition of the Company was such 
that it must have been plain to the directors them- 
selves that a stoppage of payment or winding-up w’as 
inevitable.” It has been pointed out to us that the 
decision of Vaughan Williams J., which was iu that 
case that there was no fraudulent preference, was upset 
in the Court of Appeal on the ground that a Company 
stands in a different position to an individual, who has 
since become bankrupt, by reason of the Companies Act. 
1862, and it was found as a fact that the directors were 
(I) [1893) 3 Ch. 95, 101. 
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guilty of a misfeasance, but the dictum of Vaughan 
Williams J. as regards the propriety of taking into 
consideration the unliquidated assets of the debtor on 
the question of intention was not questioned. We 
may, therefore, find that the condition (i) was not 
• fulfilled and need not be further adverted to. But 
that condition (iii), the second question before the 
learned Judge, and before us in appeal, depends on 
considerations which do not seem to have been ad- 
equately weighed by the learned Judge. As was 
pointed out by Lord Halsbnry in Sharp v. Jackson (1), 
the first thing to be considered is the question of 
fact— what were the reasons why the deeds were 
executed ? and in this connection he expressed his 
entire and absolute agreement with the following 
remarks of Loid Esher : “ The question whether 
there has been a fiuudulent preference depends not 
upon 'the mere fact that tiiero had been a prefe> 
ence but also on the state of mind of the person 
wlio made it. It must be shown not only that ho 
has preferred a creditor but ' that he has fraudulently 
done so. It depends upon what was in his mind. 
It has been argued that the debtor must be taken to 
have intended the nutaral consequences of his acts. 

I do not think that this is true for this purpose. I 
think one must find out wlmt he really did intend- 
The recitals in the deed seem to show W’hat was really 
his object.’’ Now, aiqdying this to the case before us, 
we Iiave the fact that the assets covered, or possibly 
more than covered, the liabilities, that tlie intention 
was to .secure debts payable on demand by the securit) 
of ''a mortgage which would relievo the pressure 
on the debtor’s ready-cash and so put liim in a hotter 
jiosition to jiay his debts, ns they become due, witli 
his own money. There was no idea of insolvency 
(!) [1899] A.C. 419, 421. 
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certainly up to the time of Mr. Palit’a visit on the 
7th February. Tliis the learnctl .Tiul(;c seems to Iiave 
realized in n passage towanls tlic end ot liis jndg- 
ment. On tlie principles, therefore, laid down tihove 
there is nothing to bring the mortgage in iippeal Xo. .T 
or the first mortgage in appeal Xo. C within section 37 


of the Act. 

If wc went into the funherconsidemtions of pros- 
sine on the debtor nnd of previous uudcistniidinp, the 
facts would equally compel ns to find in favour of 
the appellants. There was pressure in the threat of 
civil suits. The learned Judge was mistaken in 
thinking that it was accessary to threaten criminal 


proceedings to constitute pressure. It appcfirs, from 
the argument before us, to have been based on a 
misreading of the remarks of Jessel M. It. in Ex parto 
Hall (1). As Mookerjeo J. pointed out that if it is 
established that the transaction w.as the result of real 
pressure brought to bear by a creditor on bis debtor 
‘it • cannot be deemed as a spontaneous act, and the 
deeds recite such pressure. 

As to previous understanding, wo think in appeal 
2 ^ 0 . 3 the purchase of the stamp paper by the debtor 
on the 26th July for Ks. 45. the exact sum necessary 
for Rs. 9,000 raortg.ige, shows clearly that there was 
saoli an understanding. We think th.at an oral .agree- 
ment to mortgage sufficient property to cover the 
debt is sufficiently specific to constitute an agreement 
within the meaning ot the English .anthorities cited 
in tl.e judgment ot tins Conrt on remand. One ot 
those at least was a “ prior voluntary promise." There 
does not appear to have been any nnderstandmg .n 
the case Xo C, though the parties were brotliers-in- 
law, bnt there was pressnre. In par/e Aanenster 

in re Marsdm (2J, it tv.as held that the argament 


(1) (1882) 19 CU.D. 560. 


(2) (16S3)25 Cli D. 311. 
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1015 “ you must infer that this man siiSered jadgraent to 

itwTtNDPx recovered and execnfion to go against him for the 
Natr Siiiir purpose of preferring his father-in-law” was a view 
jiS\svTQsii ^hich there was no kind of support. It was not 
GaosE an act of bankruptcy to give in to a clamorous creditor 
even if he be your brother-in-law. It is not the 
duty of the debtor invariably to resist him. It is 
very much like “bounty,” as It is called , by Lord 
Esher, when he does it for his brother-in-law. But 
the onus Is on the Receiver to show tluit it was an 
outcome' of a fraudulent preference and this, in 
the case of the mortgages of the Ith and the 27th 
December 1911, we think, he has entirely failed to 
discharge. 

As regards the mortg.-ige of tho 14ih Eebraary 1912, 
we cannot see that there was any preference either. 
Kissen Oband^s debt o( Rs. 2,500 did not tail due till 
the I7th February 1912. Mr. PulU’s demand for money 
on £b6 7'th February J912 had been met by p.ayraent 
of Rs- interest. He was not entitled to 

anything but interest. No other creditor was pre.s-sing. 
Copinath was threatening with a .suit. Nilratau’s 
idea was -to Save himself and not to give preference. 
Suspicion is not enough in these cases as was pointed 
oat by Cotton L. J. in Ex parte Lancaster(l) cited 
above. The mortgage of the 4th December 1911 had 
been registered the d.^y before. Gopinath wanted his 
•deed of the 27th Docernber to be registered and another 
deed to cover the ba/ance of his dne.s. Both were 
registered on the loth February 1912. The Ie.irned 
Judge .soem.s to think that there was souiecldng sns- 
piciona in the delay in registration. On the contrary 
if Nilratan Jmd siispocfed that the deeds of the 4th 
'December 1911 and the 27th December 1911 would be 
impugned, he would have hastened to register them 
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But for tlic fir^t time in nrgiimont by the respondents’ 
vakil in this Court a sinister suggestion 'was thrown 
<jut that the deeds of December were ante-dated and 
that they were all got np in February 1912 after 
Mr. Palit’s visit. There is no evidence of this; and 
the case has passed throngh the hands of the Judge in 
the lower Conrt twice an<I of two Judges o£.tlii.s Court 
in appeal without such a thing being hinted at. 
Mr. Palit’s visit appears from the evidence oral and 
documentary to have been to demand money and for 
nothing else. If he .secretly got Kissen Chand to file 
the petition of the 19th February two days after his 
debt of Rs, 2,500 had become due, that is all the more 
reason for holding that Kilnitan certainly could not 
'have suspected any such act beforehand. All the 
persons wlio said that Nilraian had refnsed them 
security and said he had no money refer to a period 
be^'ond three montlis. The latest is the 18th Novem- 
ber 1911 and the petition is dated the 19th February 
1912. There is no reason to doubt the genuineness of 
the advances made by Nripendra and Gopinath. Thej’ 
were held genuine by this Court before remand, and 
Gopinath’s are strongly corroborated by his transac- 
tions with Mr. Palit and Dr. Satya Charan Mookerjee. 
Thp circumstances ofNilrat.m arc shown on the recoid 
to have been slightly better in February than they 
were in December. IVe do not think that .any distinc- 
tion can be made as against the mortgage of the 14th 
February 1912. 

The result is that thQ api>cal3 are decreed and the 
applications of the Receiver dismissed. The appellants 
are entitled to their costs out of the estate in each case 
throughout. 

Appeal allotted. 
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Jurizdiclion — Court of limited pecuniary jurisditiion — Mttne profits cnto«n<- 
ing to Its, 60,000^ antecedent to suit and pendente Itte, vTiether can he 
iniestigaled hy ifumif — Ctril Procedure Code (Act XIV qf ISS2) 
s». SO, 21J, 212— Chit Courtt Act (XII o/I8S7) st. 7, el (1), IS. 

Wlun a plaintlfif io«titutea Ills suit for* possession and mesne profits 
antecedenl tn tlie suit ill a Court of limited pecuniar;' jurisdution, he may 
be rightly deemed to have limited his claim to the maximum ainouut for 
which that Court can entertain a suit. 

In fact m such a case if the plaintiS subsequently put forward a claim 
io excess of the jurisdiction of the Court, he may be justly required to 
remit the excess because he had u-Uh h!s eyes open broujtht his suit dellber' 
ately In a Court of limited pecuniary jurisdiction. 

Golap Singh v. Inha A’uniar Basra (1) ful!o^^cd. 

Sudarthan Dass T. Hampershad (2) dissented from. 

But mesne profits antecedent to the suit and mesne pra&ti pendente life 
stand on very different grounds. 

A Munsif cannot enteriain an application for investipatiou of 
profits pendente lite when the claim was laid over Its. 60,000. 

'The proper course to follow wai to direct the return of the plaint m so 

far as it embodied a prayer for asaessineut of mesne profits from the inst'* 
tution of the suit^to the date of delivery of puwioion, for preiciitation 
the Court of corapefent pecuniary jurisdiction, i'.e., the Court of the Sul'* 
ordinate Jud;;e. 

Aameiiear Bahton v. DUv Mahton (3) diKtinguished- 

" Appeal from Appellate Order, No. 209 of lOlO, with Hole >’o. 3698 

tit 1910, against the order of W, 11. H. Vincent, District Judge of 2l'rcs* 
ganas, dated March 19, 1910, confirming tho order of S'araJr I’rs'»d 
Banrrjfc, Munslf of Baruipur, dated Di-C. 22, 1909. 

0>tt900)l5G. \V. K.<93;9C.L. J.3C7. (2)(l9lO)7AW L J. B. 963 
(3) (1894) I. L. It. 21 Calc. 650. 
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Seco:<d appeal by Bbnpendm Knmar Obaki-avarty, 
the jiidgmeiit-dchtor. Bm^Du 

The plaiiitifr in the case ont of which this appeal Kt/iiAn 
0^*50, sued the defendants for possession of certain r. 
land valued at Rs. G8G-8 and mesuc profits and obtained ^obsa 

CHA^■^RA 

a decree, the value of the mesne profits being left for Bost. 
decision in execution. The suit was brought in a 
Munsif’s Court. Tlic docreo-holder then applied in 
that Court for ascertainment of mesne profits valuing 
the same at Rs. 75,510. The Mnnsif held he had un- 
UniUed jurisdiction to assess subsequent mesne profits, 
ami, on appeal the learned District Judge of Alipore 
upheld ills otxlor. Thereupon, the judgment-debtor 
preferted this appeal to the High Court. 

Bahu MaUendra Salh Boy M\(i Babu Shiva Pra- 
sauna Bhalt icharjee, for the appellajit. 

Bahn Bihivanath Bose, for the respondent, 

Cur, ndv. vult. 

AIookekjee a^d TeukoN JJ. This appeal is diiect- 
ed against an order made in course of proceedings 
in execution of a decree in a suit for recovery of 
possession of land and mesne profits. . The respondent 
commenced his suit on the 12th April 1902 in the 
Court of the Munsif at Baruipur. His claim, valued 
nl ^s. was composed swbstLUuWuWy ol Ibree 

parts, namely,.^rs^ for recovery of possession of about 
100 bigiias of land v.tiued at Us, GSb-S which was 
stated to bo the price j)aid by him to his vendor on 
the 24th March 1899 ; secondly, mesne profits from the 
date of dispossessioti on the 12tli April 1899 to the 
date of the institution of the suit, valued approxi- 
mately at Ks. 200; and, thirdly, mesne profits from 
the date of institution of the suit up to the date of 
•recovery of possession in execution of the decree to 
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1910 be made in the suit. No objection was taken by tbo 
BHCpEXDBi defendant to the valuation of the suit, although the 
Kumar claim was contested upon, the merits ,in every parti- 
On tliB 27th November 1905, the llunsif made 
Ohanoba decree in favour of the plaintiff. This decree 
Bose. entitled the plaintiff to recover possession of the land. 
As regards the amount of mesne profits, the Munsif 
left them to be determined in execution. Upon appeal 
by the defendant, this decree was affirmed by the 
Suboi'dinate Judge on the 8th February 1907. Upon 
appeal to this Court, the decree of the Subordinate 
Judge was confirmed on the 171h August 1908. Mean- 
w’hile the decree-holder -had executed his decree and 
recovered possession of the land on'the loth July 1907 
On the 9th January 1909, the decree-holder applied to 
the -Munsif for assessment of mesne profits. In this 
. application he claimed the me.sne profits for nearly a 
period of ten years. The claim was laid at Rs. 8,750 
per year for the first six years and Es. 6,800 per j’ear 
for tlie remaining four years. The aggregate claim 
inclusive of interest amounted to Rs. 75,510. As soon 
as this application was presented, the judgment-dofator 
objected th.it the Munsif had no jurisdiction to make 
a decree for any sum in excess of what taken with the 
value of the land would make up Rs. 1,000 which vtsb 
the statutory limit of the pecuniary jurisdiction of the 
Munsif. As this difference amounted to Rs. 313-8 th'’ 
judgment-flebtor offered to deposit the amount la 
Court. The Munsif, thereupon, held that ho had juris* 
diction to award mesno profits for any sum that 
might bo found due, even though it oxceodod the 
limit of his pecuniary jurisdiction, provided that such 
sum was awarded on account of tho mcsiio profits* 
between tho institution of the suit and tho doUvery 
of j) 0 ^sscssinn in execution of the decree. As regards 
mesno profits antecedent to tho suit, the Munsif did 
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not express any opinion ns to the araoimt up to wliicli i9io 
he \TOs competent to make an awanL The jmlgment- 
debtor thtm appealed to the District Judge who has Kumab 
aflirmed the onler oE the Mniisif. The judgment- 
debtor has now appealed to this Court, and on his Pcrn’a 
behalf the decision of the Court below ba« been 
assailed on the ground that the Miinsif, as a Court 
of limited pecuniary jurisdiction, cannot make a 
decree more than Rs. 313-8 (the- difference between 
Rs. 1,000 the limit of the pecuniary- jurisdiction of 
the Munsif and Rs. G8G-8 the valne of the land). In 
support of this proposition reliance has been placed 
upon the decision of this Court in Golapsimjh v. 

Indra Kumar Hazra (1). This position has been 
disputed qn bcha.lf of the decree-holder, and it has been 
argued that even if it could bo maintained in respect 
of the mesne profits antecedent to tho mslitntion of the 
suit, it could not be snpjiorted in respect of the mesne 
profits pendente Ute in view of tho decision of this 
Court in the case of Ramestvar Mahton v. Dilxi 
Zfahton (2). The question raised is one of some nicety 
and its solution must ultimately depend upon the true 
effect to be attributed to the provisions of the Bengal 
Civil Couit.s Act of 1887 and the Civil Procedure Code 
of 1882. 

Section 18 of Act XII ol 1887 provides that tho 
jurisdiction of the District Judge and the Subordinate 
Judge shall, subject to the provisions of section 15 of 
the Civil Procedure Code of 1882, extend to all original 
suits for the time cognir^ible bj' the Civil Courts. 

Section 19, snb-sectiou (/)thcn provides that the juris- 
diction of u Munsif shall extend to all like suits of 
which the value does not exceeil Rs. 1,000. Sub- 
section (2) of the same section provides tkat in certain 
tl) (1900) 0 c. L. J 3G7 ; (2) (1891) I L. R. 21 Calc. 550. 

nC. W. K 493. 
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1910 cases, a Munsif may be invested with jurisdiction to 
BHnrB.vDRA suits not exceedin" in value Rs. 2,000. Sectioji 21 
KuiiAB then provides that appeals from any decree of the 

hlAKRAVAR’n’ , 

■ v. bubordinate Judge he to the District Judge in all 
Chandra Which the value of the suit does not exceed 

Boss. R^. 5,000. In cases in which the value exceed 

Rs. 5,000 the appeal lies to the High Court. Appeals 
from the decrees of the Munsif lie to the District 
Judge. The policy of the Legislature as indicated by 
these i)rovisiouH is obvious. Suits of which tlie value 
exceed Rs, 1,000 or in certain instances Rs. 2,000 shall 
be tried by a Suboidinate Judge. If the-valne of the 
suit exceed Rs. 5,000, a first appeal sliall lie to this 
Court in which not merely questions of hivr hut also 
questions of fact may be investigated. 

Let U3 now turn to tlie provisions of .sections 211 
and 212 of the Code of Civil Procedure of 1882. The 
first of these authorises the Court, which has seizin 


of a suit for recovery of possession of immoveable 
l^roperty, to provide in the decree for recovery of 
mesue i)rofits from the institution of the suit to the 
delivery of possession. The second section deals with 
cases in which the claim is for recovery of posse.ssion 
and mesne profits antecedent to the suit. The Court 
may either determine the amount of the decree itself 
or direct an enquiry and dispose of the matter on 
farther orders. Section 244 then provides that an 

enquiry into the amount of mesne profits in either of 

these contingencies must be made by the Court . 
executing the decree. CJausc (ft) deals with mesiio 
profits antecedent to the institution of the suit, that is. 
refers to case.s covered by section 212.-“ Clause (f>) 
refcr.s to mesno profits lile and covers cases 

mentioned in .section 211. Now, iii so far as luesiio 
profits antecedent to the decree arc concorneil. the 
plaintifi is required under .section 50 of the Oivq 
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Procedure Code to nuine the amount claimed only 
approxuuately, and the court-fees have to bo paid under 
section 7, clause (/) of the Court Fees Act, according 
to the amount claimetf. Section II of the Court 
Fees Act then provide.s that if the amount decreed 
ultimately exceeds the amount chiiined, the decree 
is not to he executed till the deficit court-fees have 
been paid. This applies whether the mesne profits are 
awarded hy the decree itself or are left to bo ascortaiued 
in the course of the execution of the decree. In so far 
as mesne profits between the institution of the suit 
and the dilivcry of possession under the decree to be 
inude arc concerticd, it does not appear that the plaint- 
iff is required to state the amount even approximately. 
Ill fact, oven an ai)proxlm.ito alatomont is Impossible, 
ns the amount must vary with tho length of tho period 
durlt.g wliicU the litigation continues. On this 
principle, it has been rulctl by tho Bombay High 
Court in liain Krii)iiia wBliimnhniiV), by thoMadras 
High Court in AfaiV/en V. JVm't/dramay.vrt (2), ami by 
this Court in Bnntvnri Vkif v. /Jnya Swufccr (3), that 
no Cdurt-fces arc required to bo paid, either in the 
original or in tlio Court of Appeal, in lospcct of tho 
possible value of mesne profits pcmlcntc /t/e. It is 
manifest, thorofnre, that mcsiio ijroflts autecedont to 
the suit and mesne profits /i/c Htand on very 

differojit gronnd.s. In fact, a« regards tho latter, thoio 
is no c.uiso of action at the time of tho commeneJinent 
of the suit, and it is only by meaiiH of Hlatutory 
provisions framed wltli the obvious purpose of short- 
ening litigation, that tlicy win bo awanied in the suit 
even tliough tlicy accrued siibscqueut to tho luMiltu- 
tion of tho suit. The incsiio profits autecedont to lh(' 
suit liavo, on the other hand, accrued before the 
(J> (J8?0) 1. r,. IS. Ji nnm. SJtf. (2) (|S90 I. f.. «. 21 MrJ. 271. 

(a) (1900) j3 c. W.S., atfi. 
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isio cases, a Miinsif may be invested -with jnrisdiction to 
Bho^dha iiot e.Kceeding ia value Rs. 2,000. Section 21 

^ EuMAR^^^tbeii provides tbat appeals from any decree of the 
• v. Subordinate Judge lie to the District Judge in all 

PvRSA cases in which the value of the suit does not exceed 

Chandra 

Bosk. Rs- 5,000. In cases in which the value exceed 
Rs. 5,000 the appeal lies to the Higli Court. Appeals 
from the decrees of the Munsif lie to tlic District 
Judge. The policy of the Legislature as indicated i)y 
these provisions is obvious. Suits of wliich the value 
exceed Rs. 1,000 or in certain instances Rs. 2,000 sluiU 


be tried by a Subordinate Judge. If the value of the 
suit exceed Rs. 5,000, a first appeal shall lie to this 
Court in which not merely questions of law hut also 


questions of fact may be investigufed. 

Let us now turn to the provisions of sections 211 
and 212 of the Code of Civil Procedure of 1882. The 
first of these authorises the Court. ^Yhich has seizin 
of a suit for recovery of possession of immove»'^hlQ 
property, to i)rovidc in the decree for recovery of 
mesue profits from the institution of the suit to the 
delivery of possession. The second .section deals with 
cases in wliich the claim Is for recovojy of possession 
and mesne 'profits antecedent to the suit. The Court 
may either determine the amount of the dG<^rce itsel 
or direct an enquiry and dispose of the matter on 
farther orders. Section 211 then ]n’ovidos tiiat an 
enquiry into the amount of mesne jn-ofit.s in eitiiero 
these contingencies must be made by tiic Court 
executing tlie decree. Clause (n) do.iU witli mc.'^no 
profits antecedent to tlio institnHon of the suit, that is, 
rcfcr.s to cases covered by section 2l2.~' Chiuso ,5) 
refers to me-ino profits /)?/«?«/»//’ and covers case-* 

mentioned In .section 2ll. Mow, in so f.ir as incsiio 
profits antecedent to the decree are concerneil. tho 
plaintijf is required under section 50 of tiio 0*'*! 
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1910 ^ particular facts of the case in which .such e.^pressions 
Bhdpksdrv to be found,*' It may further be observed that 
Kujur Courts have always been reluctant to extend the appli- 

laAKRAVABTy . 

f, cation of the case of R nneswar v. (1^ to cases not 
PtTRMA preciseU’ similar: see Gulah Khany. Abdul Wahah 
Bose. Khan i Tjjatulla v. Chandra Mohan (S), Golap 
Singh v. Indra Kumar (41 and ilfanna Lnl v. 
Samandu (5). We are clearly of opinion that the 
rule laid down in Rameswar v. Dilu (1) .cannot 
possibly be extended to tlie case before ns for two 
w’eighty and obvious reasons, namely, Jirst that the 
value of the claim for the mesne profits pendente lite 
which the decree-liolder now invites the Court to 
investigate, is much in excess of the value of a suit 
which a Munsif is generally competent or may 
specially be authorised to try? and, secondlg, that if 
the Munsif investigated the claim, there would bo 
insuperable diiliculty as to tha forum of appeal,^ which 
could not be either the Court of the District Judge, 
who can hear appeals only in suits of which the 
value does not exceed Rs. 5,000, or this Court, bocuuso 
the Legislature never contemplated an appeal direct 
from a decision of tlic Munsif to the High Court. 
We must hold, therefore, that the Munsif cannot 
entertain the application for inveatigatiou of mesne 
profits pendente lite as the claim is laid at over 
Rs. GO, 000. In our opinion, the proporcour.se to follow 
is, to direct the return of the plaint, in so far as it 
embodies a pniyer for assessment of mesne pro/H.s 
from the institution of the suit to the date of <lcUvery 
of possession, for presentation to the proper Court, 
that is, the Court of the Subordinate Jtidge. In f.»ct, 
the j>l:iint may bo iicatci us including two. if not 
three, distinct claims as wo have idreaily explained, 

(1) (1801) I. I., i: 21 Calc, 55J. (3) (1007) I t,. U .31 Calc- 9'>^- 

(2) (1001)1 I.. n 3lCalc.365. (4) (lOOO) l3 C W. X. 403 

(5) (19)0) 1*. 11. 4C 
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niul w*' mny very wll «lirr<t llint tli«* ' 

.•ts it inclndt'^s a rt.iim r-»r Tn<*'*r.c profit* p«.- rt^ 
slinnUl Ik* rctnrnofl for pn“'<««'n*atinn to a Court 
co^jKjtcnl pf'cnniary jnri^Hnion. Tlir* i!i*cr\K‘*lioUlor 
lias no objection to thf* n»!opiion of tin* rotir**!*. lUil 
the iU(IpTncnt-<lcbtor nr;:i*s that if tbo nu'stu* pn'tit* V-* 
have Ixjcn no^ cstimnleil by the ilecreo-liniilor with 
any approach to accuraev, tin* vahu* of the pn>jH*rty 
itself must have been very much hit;lH“r than IN. t**S*«-S, 
and the c:iso sboubi not have Ikk’II tritsl by a Mun*»lf. 

c are unable to give effect to this conlenttun at the 
present stage after the snil. in so far as it Is for 
recovery of land, has terminated and the ih'eiee »d 
this Court has become final. It iuuhI furtbei be 
remembeix'd that the dofomlaut did not tahe any 
exception to the value of the land uiul eunnot la.w be 
beairl to qne.stion tlu* iuris»llction of tbi' l\*uii in 
that respect. 

The result, therefore, is that this appeal is allowed 
and the onlors of the Courts below dlnohurged The 
claim for mesne jirofUs untecoileni to the suit \s dis- 
missed as it is abandoned by tbo decrm'-bolder. The 
plaint in so far as u embodies a claim for nu»'>ne 
profits from the institution of tho suit on the IJlh 
April 1902 to tho delivery of possession on Ihe aili 
July 1907, will be returned to the plidniiff lor \ni- 
sentation to tbe proper Court, that In, tlmCoiul of 
competent pecuniary jurisdiction. Wo do nnl deonU’ 
whetber, when the plaint is so presonled, any 
tion of limitation will arise, or if any iineslion ol 
Umitalion arises, wbotbor Hecllon 11 ol ibo lomnaliou 
Act will bo of any asslstaneo to tluMdalntlll Tlu- 

appellant is ouUtled to Ida costs in the piOMmt pio- 
ceedings in all tbo Courts. 

Tbe Rule will stand discharged. 

• G. s, aHouvd; AbWe disr/uii//c'd 
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P.C.” , 

191G 

PRIVY COUNCIL. 

NRITYAMONI DASSI 

V. 

LAKHAN CHANDRA SEN. 

[ON APPEAL FflOM THE HlfiH COURT AT FORT WILLIAM IN BENGAL.] 

^ Limitation— Ltmilatton Act (XV o/ 1877\ s. li'—Su$j>ention o/eautt of 

action. 

lo this appeal their Iiordship^ of the Jiidiclol Committee aflTirmeil, on 
the question of limitAtioo, the decision of tlie Higli Court in the citse of 
Lakhan Chandra Sen v. Mtulhittudan Stn which is reported in I, L H. 35 
Cldc. 209, 

Appeal 70 of 1911 from a jndgment and decree 
(6th Deceml'cr 1807) of the High Court at Cubutta in 
its Appellate jurisdiction, which reversed a judgment 
and decree (10th August 1900) of a Judge of the same 
Court in the exercise of its oitlinnry original Civil 
jurisdiction. 

The defendant.s were ai>iiellants to His Majesty in 
Council. 

The suit which gave rise to this appeal arose out 
of the following circimistances : — One Guru Cliaraii 
Sen died in 1872 leaving a widow and three sons, 
Bancy jradhuh Sen, Money Madhuh Sen and Clmid 
Lsil Son. The resimndcnts are the descendants of 
Money Jfadlinb, and the ai»pellants are tlio wido’v and 

* l’re$fnt: VisrofAT lUlliivC, L-Bt> PAIlMOOn, IjOUO WIK'dViII’ 

Mp. AMCttt Au. 
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two ol the sons of Baney Madhnb. Clinni the 
third son, (lied in November 1881. In 1S9G some of Xrityjivost 
hU sons broupht a suit to have their rights and inter- 
osts ascertaii.ed and declarctl in Ills property consist- lakhav 
ing of “eight liousos” in Calcutta, for possession of 
their shares, which had been for some years in the 
possession of tiie priucip.il defendants, and for other . 
relief. In that suit (882 of 18‘.)G) the present respond- 
ents weie also made defendants : they, however, sup- 
ported the claim of the piaiiuitts, and also asked for a 
declaration that they, too. were cntUled to a share in 
the property in dispute. The suit was tried in the 
High Court by Mr. Justice Henderson, who on 20tli 
April 1903 found that the “eight liouscs” in suit never 
passed from the possession and ownership of Gimi 
Charsin Son during his lifetime. He hohl also tluit a 
clebd of dcclanition of 30tU June 1891, and a deed of 
trust of 18th January 1802, upon which the defeiuhints 
lelied, were not real tniiisactions, and were inopuni- 
tive to pass any property. He, tborcforc, substantially 
decreed the plaintiffs’ claim, and declaied that the 
present respondents (some of the tiien defendants) 
were also entitled to a ouc-tliird sliai-c in the property. 

An appeal (29 of 1903) was then filed by those defend- 
ants who contested the suit, and that .i)Oi lion of the 
decree of HENDERSON J., which gave the relief asked 
for by the present respondents was, on 22na February 
1901, set aside on the ground, among others, that as 
suit was one for ejectment and not a partition suit, 
relief could not bo given, as between two co-defend- 
ants. 

I'ho present suit was bioiight on 14th November 
1901 by the rospoinlents, Laklian Cbauilra Sen nnd bis 
brothers, tlio sons ot Money Ma.llinb, tor a onc-tbird 
share in tlio “ eipht lionses,” wliicl. l.ad devolved on 
tl.cir fatlier on tlie death ot Guru Cbaran Sen. Tiie 
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defendants were the representatives of Baiiey Madhnb 

Sen and OJmni Lai Sen. 

Dassi Tlie principal defendant who contested the suit 

Lakiian was Nrityamoni Dassi, the widow of Baiiej* Madhub 
Sen, whose defence was that the property in (Usi)ute 
belonged to her motUer-iii-law Surat Kumari Dassi; 
and that about the year J8&i Surat Kumari, in pursu- 
ance of a bond fide fimily arrangement, made a gift of 
her Stridhan properties among the three different 
branches of the families of her three sons, in consider- 
ation. of which gift, Bancy Madhub Sen and Jfoney 
Madhub Sen by a deed of covenant, dated 80th Jane 
1891, transferred whatever right and interest, if any, 
they had in the property to Sumt Kumari Dassi, who 
by a deed of trust, dated 18th January 1892, dedicated 
it to the family idols, and that she since tliat date had 
been in possession of the property as a trustee. She 
also ideuded that the suit was barred under the Limit- 
ation Act (XV of 1877). 

The suit was dismissed by Bodilly J. on the 
ground that it was barred by the law of limitation; 
and on appeal by the plaintiffs (respondents) was Iicartl 
by Sir B’rancis W. Maclean O.J. and Harinoton and 
Fletcher JJ. who reversed the first Court's decision 
on the question of liincfatioiL 

Tiie decision of the Appellate Court and also the 
judgment of Bodilly J., then appealed from on that 
question, will be found reported in tlio case of Ccifilum 
Chandra Sen v. Madhuoudan Sen, I. L. !?• 35 Calc. 
209. 

On tliis appeal, 

De Grnylhcr, KjO.^ and Ross, JC.C., for tiie iijipel- 
lants. 

Sir M^illiam Garth and Edward F. Spetice, for the 
' respondents. 
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The jiulginent of their Lordships was delivered by 

^^R. Ameer Am who, after stating the facts, conti- 
noeil : As their Loixlships concur generally with the 
reasons given by the Appellate Court for overruling lakIi^n 
the pica of limitation, they do not wish to prolong the 
pi'csent judgment by dealing wth the question at any 
length. They desire, however, to observe that if the 
pioperty belonged in fact to Snrat Kuinari, and was 
held by her all along in her own right, fis has been the 
defendants’ contention throughout the various stages 
of this long-tlrawn litigation in India, obviou.sly nc 
question of limitation arises; neither their father noi 
the plaintiffs had or have any title to it, and tlieii 
suit must fail on tliat groniul. 

If, however, the “ eight bouses ” never belonged tc 
Surat Kumari, us is now conceded at their Lordships 
Bar, if they always remained the property of Gurr 
Sen and devolved on Ids sons by right of inheritance 
then the declarations made by them in the “deed o 
covenant,” which are now admitted to be wholly hdsc 
in no way altered the title. It did not purport tc 
transfer any right : it was only an admission of a right 
which did not exist. There is no allegation, far less 
any evidence, that Surat Kumari pretended to exercise 
tiRy right under that document adversely to the real 
owners until .Tanuary 1892. It wsis after the execu- 
tion of the trust deed of 1892 that Baney Madhub, pur- 
porting to act as one of the trustees, began to collect 
the rents and issues of the eight hoiise.s to tlie exclu- 
sion of the other co-sliarcrs. Limitation would no 
doubt run against them from that time. But it would 

equally without doubt remain In suspense whilst the 

plaintiffs were bond fide litigating for tlieir rights in a 
Court of Justice. They had in the suit of 1895 before 
Mr, Justice Henderson associated themselves with the 
plaintiffs in that action, ami had n8ke<l for an adjudi- 



664 

1916 

Nbit^amom 

D\S-5I 

V. 

Lvkiian 

Ckakdra 

Ses. 


INDIAN LAW REPORTS. [VOL. XLIH. 

cation in those iiroceedings of their rights. A dis- 
tinct is.sne was framed in respect of their claim, to 
which no objection seems to liave been inad^* by the 
axjiiellant Nrityanioui; and the learned Judge who 
decided the case i)ronoanced, with reference to their 
prayer, tlio following older : — 

“ The defcndauts, tliA n'prcsentiitircs of Moacy Madimb, will bo de- 
clared jointly entitled to a one*ti>ird abaro in the Hcheduled properties, and 
the Official Itefereo will make similar enquiries with regard to their share 
and till* sliare of Nemje Cliaran Sen, as to ineane pro£ts and the deeds, 
assurances, and other things which may bo necessary. Tlicse defend- 
ants \>ill be entitled to get possession of the shares tn which they have 
been declared entitiod.” 

It was an effective decree made by a competent 
Court, aud was capable of being enforced until sot 
aside. Admittedly, if the period during which the 
plaintiffs were litigating for their rights is* deducted, 
their present suit is in time. Their Lordships ai’o of 
opinion that the plea of limitation was rightly ovei*- 
ruled by the High Court. 

As regards the nature and effect of the tlood of 
covenant of the 30th June, 1391, their Lordships have 
no hesitation in holding, in concurrence with the 
High Court, that it was wholly illusory ; that it never 
operated to transfer any rights, nor in fact was it 
intended to do so; aud that it was a more device 
for deceiving the creditors of Baney Madhub and 
ifonoy ^fadlmb, ami sheltering the property under 
their mother’s name by making an ackiiowledguieiit 
of a right which never existed! All the fact.s and 
circumstanoes taken in conjunction with the .state- 
ments in tlto document itself contraaict the sugges- 
tion that it WHS jiart of a Ijnntl fulc family arrange- 
ment. 

Their LordshIi>s aie of opinion that the decree of 

the High Court in Suit 820 of 1901 is right, and shoiild 
1)0 allinned. 



YOU X.LIII0 CALCUTTA SBUIES. 


CG5 

For those reasons, their Lonlships are of opinion lOie 
tliat the jiulKinent of the Iliyh Court is ri^?ht and that niii™onj 
tins api)oa( slionid he dismissed, and their Lordships 
will Imnibly advise Ilis Majesty accoidinply. The Lakhas 
appellants will pay the costs of the appeal'. Chandb* 

Appeal dismissed. 

Solicitors for tijo appellants: T. L. IFt/son ^ Co. 

Solicitors for tiic respondents: Downer Johnson. 

J. V. W. 

APPELLATE CIVIL. 

. litfore II<jtm>eoo<t nml Imam JJ 

DALCllAND SINGHI 

t». 11. 

THE SECRETARY OP STATU POIi INDIA.’ 

Lanil Aeqnitilhn—Oo(loien$ ui'H at $erranl$‘ residenet — Jloute e>r building 
tehelher pan of — o/ tuch godoten atone, legaUtg o/— iiimf 
.lei2ui«i(ioR A<t (/ of IS94) « 49 (/), 54 — Pracltct — Aj.peal. 

tJodowni iicccB^ary os re-»ideHCC for HCrvontu nr<5 jwt liarccl of a 
WvW'iDg the ineanmg of »• -19(1)01 llw Ac'iwi'iUow Aevj 

being a mo-t important part of tliat limiding for the purpose of lt.ttiiig it 
out to gentleman n» a pl.Tcc of residence 

The oc<iUi«iliorf of such goilowiw wonlJ thus Iks on acijuiiiiion of a part 
of a house contrary to tiic pro% rtious of the Act. 

It has never been doubted that an oppeal would he lo the case of kiuIi 
an order under tint section. 

Ilatuti Molla v. TaiirurWin (1) dmiUBUisheU 

Appeal by Dalchund Singhi, the clainiiuit. 

® Ap|>cal from Original IX’Ctec, Xo. 397 of 1915, and Iluk No 9J9 
of 1915, ngaiuU tlie decree of JL P. Duval, Special Land .\<.-i|uiaition 
Judge, 24-l*arganns, dated Juie 29, 1915 

(I) (1911) 1. L. n.39C«lc. 393. 
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In this case the C.ilcuft:i Municiiial Corporation had 
moved Govei-ninent to declijre that, for tlie purpose 
of improving the jnnetion of Cainac Street and Short 
Street, 1 cliifack 2(J sqiiaic feet of land novered 
part of some ser\'aiits’ qiiartei’s should be acquired 
out of premises- No. 24, Camac Street belonging to 
one Ealcliand Singlii, who had let out the house 
for some years in two flats each with its sepanite 
kitchen and servants’ quarters. 'J'ho main Imuse was 
faitiiated almost on Short Street having to the .south 
a tennis lawn facing e.ust atid west with a row of 
out-ollice.s beyond «se<l as sttibles, etc. The main 
cntruuco at prc.sciit was to the north-west from Cainae 
Street, the second entrance fiom Short Street liiiving 
beoii closed by the tenants. T)ic i)ropo.sal was to 
acquire a triangle (its two sides being )1 feet 10 
inche.s and 12 foot) on the Jiovth-we.st corner of tlie 
compound, taking away thereby tlie whole of one 
and part of a second godown at the corner of the 
premises. Befoie the I^iiid Acqusition Collector, 21* 
Parganas, tlieelaimaht contcjnled that tlie loss of those 
godowns would affect the full and iinimphiJ'ed use of 
the house and consequently the matter was referied 
to the Special Ljiiid AcquiKition Judge, ^I-Paigajias. 
At tlie request of the parties tlio Judge visited tlm 
houHc ami, although It wts pointed out that new 
servants' quarlei’s could not he erected without taking 
away the tunnis court, dismis.sed the claimant. s 
refeicnce ob.scrving as follows ; — 

-The irtolrfinly rigM <m Cdmnc Stml oti.l Iho cslrrt fi‘W 
l.mil tal.111 a« ay tan iDakc vixy Iitllo aifTcrcncc. Jlr. Coiling" net (" taiiiKe 
ap;-iit) not prep iml in lji< evMciice t'l a.i> tliat tlie ItttiiiR value of th' 
li(in*c H oiiM I"' (K’niiaiienlly oltectwl if lliw M'conil pHliMi n at the riilriiiito 
II taken away. Vinitt-My ctmas’S ilo not fji* I'lita tli'- 
Tiie entrance tliertfore in SltOft Strict couM I’c f|'i«lly «i H ''•*••’1 n"'* 't '* 

Malt It laiilt on On- Cjiuic Stnetcoriier. there wniiM If I'O prratir i»u«- 

paiicv frnm <hii.t nnU iiuiec tliati tltcrc i< at prc<e.,t. In llil< * 1 '’”' I O"!*! 
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lioM tliat tlic full and uiiunjiatrod u«Pot the Iiou-ht, an n |ioii»c, cviu tliougli 
the present tenant of the downstair* flat maj- bot like to Jive there, will not 
l<c impaired by thin poJown l>einp taken away. U may mean that a servant 
who ban liitjicrto lived in the prenii«ea would have to live outside in the 
future, Uit that is not a suflicieut rea«nn in mj opinion for lioMin}; that 
the small part wanted nece^’'3ry for tlic full and unimpnircvl u^e of the 
house. I tlierefore di«mi«s th" elaimanl** reference with co-'ts." 

Being .(liR«!atistictl with this older the chiimaiit 
[iioferied this uiipeal to tl»e High Court. 

' ' Bohn iVoi’os Clnmdra Miira (willi liiin Babn 
Xath Saricar and Bahn Ihna Charon 
Loha)y for the appellant. Under the provisions of 
section dO of the Land Aetiuisition Act, I requested 
that till* whole pioporty should l>c acqniied and the 
Collector leferred tlio ({iteslion to the Civil Court. 

Babn Ram Charan Mitra. for the lespondent. 
I have a preliminary objection. Section of of tlie 
Land Acquisition Act allows an appeal ottly from an 
award. If there is no detoimination of value, as here, 
no appeal will Uc: Basnn MoHa v. TossiruihUn (1). 
The sole question here is whether this mail’s godown 
is part of the house. See section 25 for meaning of 
“uwaixl”of which theie is no definition in this Act. 
Beading section 54 with section 25 I submit that tlio 
present appeal is incompetent. 

[Hol5IWood J. We should have to liuerfete in 
revision on tlie ground that the .lodge has gone quite 
beside the question to be decidetl, Wl^., does tlie land 
form part of the house 

Babn Provas Chandra Mitra, lor the appellant. 

I submit that an appeal docs lie. Thu following 
luUngs — Venkataratnam Saidu v. The Collector of 
Godavari (2), Xiln Rant v. The Sccrelanj of Slate 
fur India (3). Ktiairati Lai v. The Secretary of 
State fur India (4) were all decisions on appeal. 
( 0 ( 1011)1 L 11 30 C«U 30 .( ( 3 ) (Ijofi) I. L ll 30 All KG 

( 2 ) ( 1003 ) 1 . L U -27 Mid 350 . ( 4 ) ( 18 * 9 ) 1 . L It. II .MI. 37 i« 
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[HoIiMwood J, In iCItairati Lai v. The Sccrctarij 
of fState for India (1)» the appeal was beard where 
they held that the whole property and not a portion 
could be acquired.] 

Ill Nit a Ram v. The Secretartj of State for lndia{% 
only a small portion of gaiilcn was taken, not 
so in Venhataratnam Naidii v. The Collector of 
Godavm'i (31 which is ou all fours with the iireseiit 
case. Khairati Lai v. The Secretary of State for 
India (J) is most in my favour. . The onus is on 
Government to sfiow this portion is not necessary 
for the iiropor enjoyment of £he liouso. I submit 
that those godowns being the servants’ quarters arc 
part of tlie house. The Collector before making the 
valuation referred the matter to the Special Judge, 
24-Parganas, who is the Land Acquisition Judge for 
Calcutta as well. 

[Holmwood j. (to respondent). WJmt have yon 
to say to this ?] 

Bahn Ram Charan Milra* Does the taking of u 
small piece of land matter? 

[HowrwooP J, One cannot live without servants. 
Jn every Pther country except India servants live 
under the same roof as the muster,] 

Bahu Ih'ovas Chandra MUra. As it is, the pie- 
miscs has so little servants’ quarters that if moi-e he 
taken it would become highly inconvenient. 

Hoii?lWooD AND Imam JJ, This is tm appeal from 
an oitlcr of the Siiecial Land Acquisition .Tn<Igo at 
Alipore on a roferenco inudo by the Collector under 
section lU (/) of the I<aiul Acquisition Act. It appear-s 
that the owner of the hoitso dcniainlffl a ivh'VQWO ou 
the point on the ground that the cutting of the corner 

(1) (ISHS) 1. L. If. 11 All. 37S. (2} (lOOR) I. L. U. 30 At!. 170. 

(3) (1903) I. L. 27 iU'l 350, 
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of his componnil vritli tlio whole of one and part of a 191G 
pccoml Rotlown near the gate wonld ho the acquisition 
ot a pntt of his house coiitrory to the provisions of the Sisoui 
Act. The Iearnc<l Collector in making the leferenco xnt 
tirew attention to the question ot wliat would bo SECR5rrAR\ 
reasonably required for the full and nuiinpaired use fobiVp^ia. 
of the house, but ho very properly made the reference 
in terms of the section for the determination of the 
question whether the land proposed to be acquireil 
does or docs not form part of the house. The learned 
Special Land Acqnisitioji Judge appears to have 
entirely ignoretl this question which is the only 
question ho liad to decide and to have b.ised his 
tlecisiou on a clause in s^eliou 40 which allows him to 
take into considemtiou the qiiostioii whether t)io laud 
proposed to be taken is reasonably I'cqulred for the 
full and iiuimpairod use of a lioiisc, manufactory or 
building. That such a question should be taken into 
consideration whoi'c the circumstances allow there 
can bo no doubt. Rut it cannot be held that that 
is the only question, oi indeed the main question 
to be decided. 

lu appeal before us a preliminary objection is 
taken that no appeal lies, and the authority of Basiin 
Molla V. TastrutJdin (1) is citeil. That is diivct 
authority only for the proposition that an oitler of the 
Special Land Acquisition Judge refusing to restore 
a claim case by setting aside a decree passed ox pur/o 
for default of the claimant, is not an awanl and docs 
not come within section 54 of the trnul Acquisition 
Act, but the learned Judges who decided that c:i<?o 
pointed out that in every case the onler complained 
of must be considered and the Court has to see whet her 
tliat oixlor is an a\vard or any part of an awartl. An 
onler of this natuix' has l»eeii dealt with in api>oal on 
(l)(U>U)l I. ItSSCilv* 393 
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several occasions by the Allahabad Conrt and by the 
Madras Conrfc, and it hn*! never been doubted fliat an 
aiH>eal. would lie. But assuming that it did not lie, 
WG should cerbiinly have to interfere in this case in 
the exercise of our powers of revision wliicli we liave 
been asked to exorcise by a petition upon which a 
Hulc has been issued. 

We have already noted tliat the learned Judge’s 
judgment had altogctlter missed the point for adjudi- 
cation; and the only j)oint for consideration is 
whether those godowiis do or do not form part of the 
promises which'consist of a gentleman’s liouso and tiio 
necessary out-buildings attached to It, or wlicfchor 
tlioy are sepanUe pieces of land wliich can be taken 
away without detriment to the reasonable require- 
ments for the full and nniiDi)airo(l use of the house. 
In deciding tlie latter i)oitJt the learned Judge makes 
use of a somowliat curious argument. Ho says that 
bocanso the accommodation for servants is already 
oxtrcmcly defective it cannot injure the owner to 
make it still more defective. Tlris is au argument to 
wljjcli wc cannot accede. The f.ict is tJiat tlresu two 
godowiis whieli the learned -fudge calls “durwan's 
godowiis” are the only servants’ house properly speak- 
ing in the whole of tJie premises. Tlie promises liavo 
boon lot in flats apparently for many years and there 
aie tw’o kitchcUH one on each side of the house which 
of coanso cannot be used as i-esidences for tliCvScr- 
vants. Tlicio is a stable and there is a very small 
hut by the side of the stublo which Is said to bo tlio 
jesidonec of the «\veopcr, WJicro the snjicrior ser- 
vants of the two tenants livi* we aie at a loss to 
conceive, unless they live in those durwan’s hslges. 
The .luilgi* liitnself shows that no dnrwan is roqiiirtsl 
liecausf ho says no earriages ever (uiter the conipoiiii<l. 

It snuus to US that lliesi* two goddwns arc neee'«‘«irlly 
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part ami parcel of tlio ImlltUnR and a most Important 
part of that hulUlhip for the purpose of lettinfj; it out 
to f'entlemou as a place f>r resulcncc. 

We must, therefore, set aside the oidcr made by 
the Icaruccl Jmlgo and direct that this i>ortlonnf the 
Imihlijis he not acquired unless the whole premises 
are acquired by the Land Acquisition Collector. The 
costs pivon a',niinst the claimant in the lower Court 
mnst 1)0 refuiulod, if paid, and there will bo costs of 
this hoarins in favour of the appellant. 

The Rule will ho made absointe for the same reasons 
witiimu costs. 


ApjV'nl (tUoiveil. 
Rule aOan'nfe 
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witlionl wi cspresa finding, a anpcriar Conrt is satisfied II, at sncl, was th, 


Abdul Ali 
CiiowDiiunv 


Jib Lai Gir v. Jagmohan Gir (1) followed. 

A fiOfUrjg that the common object of the unlawful niscnibl,^ was I>) 
means of criminal force or show thereof to take possession of land cultivateJ 
by a tenant of the rival landlord, and tliat, hnt for the direction of llic 
latter to the tenants to retire, which was carried out, there might have i'ceu 
a serious riot, AeW iniiiilicicnt to iiring the c.asc witliin the purview of 
s. iOG of the Code. 


The facts of the case were as follows. OacAfro/ 
Bakht Cliowdhury, a zemindar in the Arangpur pav’ 
gana, purchased in 1312 B.S. the lands of two brothers, 
Sonai Mia and Monai Mia, and settled them with 
Syama Bap. A dispute last year between Afroz and his 
brother, Yar Bakht, on the one side, and a Hindu 
mirasdar on the other, led to the former being bound 
down, under s. 107 of the Criminal Procedure Code, to 
Jceep the peace for one year in the sum of Rs. 5,000. 
The prosecution story was that on the 23i‘d March 1915 
Sliabaz^Mio, the son of Sonai, and Abdul All Chow- 
dhury, the brother-in-law of Monai, wont in a large 
body numbering about 200 men , armed with InUiis and 
spears, to take forcible possession of the lands of Syama 
Bap. Afroz, on being informed of the fact, directed 
Syama and other tenants cultivating in adjoining 
plots not to resist the pai’ty of tlic accused but to 
retire rjnietly to the house oi one Alpliu Monili 
W'hicb they did. Afroz also sent a Jettor to the 
Balaganj police station relating what had happened. 
The police held an investigation upon the letter aiul 
sent iij) 19 persons. Sixteen of them w’ore placed on 
tri.7l ijeforc the Additional District Magistr.itc of 
Sylhot, throe having boon prevented from appeanuicc 
in Court tiirongh i)Ino.s.s. The Magistrate acquitted 
two of tlie accused and convicted the rest under fi. 11*1 
of tbc Penal Code, on the 5th July, sentencing them 


(l) (1809) I, L. n. sc Cfllc. cic. 
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to thice months' riRornus imprisonment, and binding 
them down, under s. 106 of the Code, to keep the 
ponce for one year. Ilia findings were na followa; — 

I IioM it provc^l t1i»t on tUc 23rJ MatcIi arcuKcd No. 1, Slmluiz 
3iU, nnilNo 2, AImIuI .\li CliowJIu'ry, lc«l a Urp: body of ftrincii men nml 
drove 0 . it Sy.'ima Bnp from tliC land Itc nas cidthatmg n-« jnlelar under 
Afroz. The cominnt) object of the nul.wvtid as'^cmbly nas by mc.ani of 
crimiii.al force or show of it to take po<!9C<»MOf» of tlioplot of l.anJ ciihivatetl 
by Syaina Bap, and nil the person'* proved to b.ivc been memlicra of this 
uid.wvful as^cmblj arc Rnilty under «- 143 I. P. C. . . . . It remauia to be 
condderod >\bat acntcncc eboidd l« Inflicteil on the 14 accused. There can 
l>e no doubt that, bad not Afruz direcUil Sjama Bap and bis other tenants 
not to resist the accused but to remain qiiiclly in Alpliti Morali’s tarf, there 
miKbt base I icon a ticrioua not, as Afro* is the loading zemindar in Aurang- 
pnr and must have many men under lus control. Obviously the accused 
IboiigLt they bad tlieif enemy at their more), as, if on account of having 
been bound down be decided not to rC'id, they could do ^vllat tliey liked 
in Bci/ing the land by force ; while if be did resist and a riot ensued, 
tbo) would get linn mulcted of Rs. 5.0no 

On fipppal, the Sessions Jutlgc of Sylhot acquitted 
Sbubaz and upliold the conviction and pontcnccs of the 
I'cst. Ho merely found that “no occnirdiicc in the 
of a light actually took place.” The accused 
thereupon moved tlio Higli Court and obtained a Rnlo 
on the ground that the oixlcr under s. 106 was illegal. 

Mt'. T?asul (with him Dahtt Uemendra K. Dass), 
for the petitioner. The offence under s. 143 of the 
Penal Code does not involve a bieacU of the peace, 
and a conviction thereunder docs not justify an order 
under s. lOG of the Oiiminal Procedure Code : Jih Lai 
Gir V. Jogmohan Gir (1), Baiilya Nath Majunalar 
V. Nibaran Chttnder Gope (2), Itaj Narain Roy v. 
Bhagahat Chiinder Nandi iZ). There must be a con- 
viction of an offence involving a breach of the iieacc : 
Kishore Sirkar v. King~Einxieror{i). The findings 
here arc iusulTicient. 

tl) (1&99)I L K.,2 CCbIc t.'f. (3) (1904) ! L. U., 35 C»'c. 315. 

(2) I. L. U.. 30 C. 1 I 0 93 (I) (l9iV3) 8 C. ^Y N 517 
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77//? Deputy Lei/al Neincmbraufer (Mr. Orr). for 
Aiipuf. .\i.i Crown luferi-ed to Jib Ltd Gir v. Joymnlmn 

CfiottniioEv Gird). Tho fm(lii)g.s sltow an iutuntion to coiiniiit 
Emperor. Lroncli of thc .j/oaco whicli was fiiisti-atcd in tlio 
ciruniii.stance.s of the case l)y tlio pioseciitoi’.s party 
retiling fiom the (li.spticoR land. 

Greaves and Walmsley JJ. The accii.scd in tills 
ca.se were convicted under section 113 of the. Indian 
Penal Code and hound down under section 106’ of tlie 
Code of Cilminal Procedure. It lias heon ntged Iicforo 
us that the onlor nnder section 106 of tho Crindiml 
Procedure Code is without jurisdiction as there was 
no flndijig of any likelihood of a brcacli of tlie peace 
being committeii or of any evident intention of coin* 
mitting acts which would involve a breacli of tlio 
peace. The Appoliate Conrtcamo to no finding upon 
this point. All tliat is said in tlic judgment of tlie 
Aiipellate Court is that the appellants formed with 
others an unlawful assembly with tho common obiect 
' set forth in the charge. In the lower Court the findings 
are as follows 5 “ Tho common object of this nnlawfid 
assembly was by means of criminal foice, or show of 
criminal force to take possession of the jilot of hind 
cultivated by Syaina Bap.*' There is a further finding 
to this effect: “There can be no doubt that, had 
not Afioz Bakht Chowdliry directed Syaina Baji 
. and. his other tenants not to resist the aceriscd hid 
In rojjiain quietly in Alidiu Rforali’s tmri, tlioni 
iniglit have been a serious liot, as Afroz Bakht Is, 
aecoitling to the ovidoiicc on tho record, tho lo.nding 
zomindiir in Anntnf'pur and mn.st havo many men 
under Id.s control. Obviously tho accused ji(*rsoMs 
thnuglit that tlioy hml their enciny at their nuTcv. 
as if on account of having been hnuiul down under 
(iXtH*?}) I I., i: LV. r<7n 
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section 107 of llio OmIc of Criiniiinl Pr«»cc<ltirr lie 
(lcculo<1 not to losist tlu'ir attncic'* tlicy conM <lo 
what they nkc<l in seizin;; the |atn( by fmee. while ^ 
if he Oid resist their nrintHl attack by siMidin;; a siniiiar 
lio<ly of men and a riot ensinnl. they would be able 
to get him mulcted of the amount of Us. j.OOO.” 
Vurions decisions have been (|ttoi<sI bofon' ns. but it 
seems to ns that the law is succiiielly and nccnmlely 
laid down in Jih Lai Gir w Joffitwhait Gir (I) whetv 
it is said that “bein;» a inomlM'r of an unlawful 
assembly does not necessarily Involve a breach of the 
peace. It docs, however, involve an apprehension 
that a breach of the jieace may losult. Nor docs a 
conviction of an offonce under soelion ll.'t ofbein;i 
a mcraher of an unlawful assembly necessarily amount 
to a conviction of ‘taking unlawful measures with 
the evident Intontion of eommltiing’ a bre.ich of 
the peace. In order to bring the acts of theaccnseil 
'vithlii either of tlieso terms it is necessary tlmt the 
Magistrate slionUl expressly llnd that tlio acts of tin' 
person convicted .unoiinted to tins, or at all events 
that the evidence is so cleir tliu. without sueii an 
express finding, a superior Court, such as a ('inirt of 
Uevisioti, should lie s.itisfied that ihe acts do involve 
u breach of the peace or an evident inlentieo of eovn- 
initting the s.iine.” We have alixsidy ivferred to the 
findings in this case and they <ie net stann to ns to 
snfiiclently and cle.irly show that the aets for whh-h 
the accused were convicted umler seellon I III news 
sarily involve a breach of the peace or a»t> e\ti|ivnt 
intention of committing the same. 

The Rule is, therefore, iiuulc absolute, and Ihe ot>ho 
under section lOG of tlie Code of Criminid I'rowdnte 
sot aside. 

Hnh Hh’xihttt- 

(I) (!«?■>) t L.n2CO»K-&76 
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ORIGINAL CIVIL. 

Btfore ChaucVtnri J, 

KUMAR KRISHNA 1)UTT 

V. 

HARI NARAIN GANGULY.* 

Ca»ti — SoUctlor'a lien for costs — Bfinot-^Nert friend — AUomey's corU/or 
proeeedinQS ttalettaLen oa the next frietid'e instiuethns — Wittther 
aUontey is enlitleit to a charge on the minor's jiroperly for his costs so 
ineurred-^Praclice. 

Wlioro ft suit ha? been brought by a minor through )ii? novt friend for 
deolftration of the infant's title to am) possession of property, the attorney 
H untitled to have a charge declarcil on the properties for tho anioniit of 
costs incurred by lihn and ho is ciitiUcJ to rocoier tho same in a suit. 

Shaxo V. NeaUil), Bailee. BaiU {i), Prilehard v. llolerls(5), /« « 
/lomarth (i), Helps y, Clayton (5), Ex paxte Ttrted (fi), Herendra 
Sircar v. Kamalbasini Dasi {!), DeoKabai v. Jefferson, lihaiihanlar a/tfl 
Dinsha (8), Khrlter Knsto Milter v. KaXbj Promnno Qhottlff), 
Wright's Trnal (10), irntUni v. Dhunnoo Bahoo (U), Sham Charan Mai v 

C/i0i«7Ary Uebya Singh Pahraj (M), Ispahani v. ChuntU Charan Pal 

and Branson v. .-l/>jNi8a>nt (14) referred to. 

The plaintiff in this suit .songUt to recover from tfio 
defendant, wlio Is an infant, tho sum of Rs. 44G-2 f<if 
b.alanco of taxed costs in a suit, which Imd been 
stUnted in this Court on tiic infant’s behalf hy 
inotlier as next friend, for a declaration of t!ie Infant s 

* Original Cisil Suit Ku 1300 of l9l4. 

(1) (1858) 6 II. L. C. 681.601. (8) (1886) I. L. A 10nom.249,*-5^ 

(2) (1872) L. n. 13 Kq 497, (9) (1898) I. h. 11.25 Cnic. 

(3) (187.1) L. 11. 17 E.,. 222. (10) [1901] 1 Ch. 317. 

(4) (1873) 8 Ch. App. 4|5. (U) (1881) I. L. It. 7 Citf.:. 

15) (18C4) 17 C. U.(X.&)653. (12) (1894)1. L. 11 Hadc.SU- 

(C) [1899] 2 Q. n. 167. (13) (1905) 9 0. \V. X. cxciii. 

(7) (1896) I. h. 11. 23Cfllc. 663,673 (14) (1891) I. U II. 17 M-sd. 257. 
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title to jiiul possession of certsun house projierty in 
Calcutta. The ])laintift claimed that he was entitled 
to a charge on the infant’s pro|>erty for the ainonnt of 
his claim and he also suhinilted -tlmt he was entitled 
in this suit to an order for the .sale of the property in 
default of the paymciit of the amount claimed. On 
behalf of the infant defendant a written statement had 
been filetl in which it was submitted that there could 
be no decree for costs against the dofeiulant personally 
and that costs could not be recovered from tbe estate- 
It was also contended that the plalntifT should liavc 
proceeded by way of an application in Cbamber.s, or 
that it a suit were instiiuted, it sbuiild bavo been in- 
stituted in the Small Cause Court. U wu.s also mged 
tliat nnnocGssary costs had been inclined in the suit 
filed on the infant’s hohaU. 

M}\ 0. C. Gliose aiul Mr. iV. Sircar, for the plaintift. 

Mr.I. n.5tfnand Mr. 5. G. G/iosc, for the defendant. 

CHAtronuni J. This is a suit by an attorney to 
recover from the defendant, who is is an infant, the 
sum of Rs. 4-1G-2 for l)alimcc of taxed costs in suit 
No. 158 of 1912, which was instituted in this Court on 
the infant’s behalf by bis iiiolhcr as next friend, for 
declaration of tlie infant’s title to .iiut jKissessioii of 
ceitain lious-es in Calcutta. The iilahitiil submits tluit 
he is entitled to a cljiirgc for the said sum on tlie said 
premises, and further tliat he is entitled in this suit to 
an order for sale of tlio premises in default of the pay- 
ment o£ the nmonnt cliiimeil. 

The aetcmlnnt hy his Kranlhm ad litem Sanit 
Climulcr Chatterjee, has lilcil a written .statement in 
wliicli lie sulimita that Iheie can lie no rlectfe for costs 
aRiiinst tlie infant ilcfemhint personally, nor can siieli 
costs lie rccovereil from the intiiiit ilefenilant's estate , 
tliat tlie iiliiinlin: shonlil have proceeded hy way of an 
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application in Chambers on summons, or, if referred to 
a. suit, such .suit ought to have been in.stituted in the 
Small Cause Court ; be does not admit tliat Rs. 446-2 i.s 
due and subm ts that the costs in .suit No, 158 of 1912 
were unreasonably and imnece.ssarily incurred by the 
engagement of two conn.sel, one of them a senior coun- 
sel, inasmuch ns the suit was undefended; and that 
further the plnimHI is not entitled to the costs (il of 
procuring the atteiidaiice of two witu'e.sses named in 
tlio 8th paiugmph of the written statement, and tu) of 
the productioii of recoitls from the Sma/1 Cause Court 
when certified copie.s wouJd have been suflicient ; he 
also states that the taxation of tJie plaintiil’g bill in 
the fir.sf suit was ex iiarte and .submits thut the infant 
defendant is not bound thereby. 

No witncs.ses have been examined on bohalf of the 
defendant, and I hold upon the evidence on bohalf of 
the plaintiff that the original suit No. 158 of 1913 
was properly instituted and was for tlte boneift of tho 
infant ; tliat it also became ncco.ssavy to oxocuto tlio 
decree obtained in that suit, and possession of tlio 
proijerties }ia.s been recovered on behalf of the infant 


ilcfcndaut ; that two counsel, including a senior, woie 
])roi>orfy eiigageil and tho eost.s of iirocnring tlm 
atlcMidancc of the witnesses above mentioned, and of 
the production of records were justly incnrreil ; and 
Hiat the (axatiuii was properly made. Tlie present 
guardian ad litem attended for the greater part of the 
time wfieu the bill was umiur ta.xation. He did not 
allend at tfio iinal stage, wiien an undertahiiigi wlncl» 
]i<td been given on behalf of tlie next friend to hh* a 
svairant of attorney, \va« not eompliud witiuniid no 
leiier of aut htU'iiy w.is proiliiccsl by liiiii t»u the iiiothei h 

Ijidiulf. fn f.iei Ifjiriied cimn’^ol appearing, in.slincteii 

l>y iheailoi tiey foi liiegiiiutliaii ad that he 

rould not press any of the charges as thoguanHnu 
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not i>tvp.nv<l lo nny •*vmIi*iuh*. TIiik suit 1 hold 
li.is ln'cn pioiKTly InsUtutwl. Tin* motluo' h;nl no 
doubt sipnod n warnint of alloriioy in Siill Xo. l.V't. 
iiiul she \v.»s piinnuily li.ddo for il‘«<*o*»ts. An sipplicn- 
ttoii in chiunboiN for re:diK.ilion tipiot iho ntlocadir 
could only hiivo ho.'U iniulo afianist Iot in Ihul suit. 
A suit for <U‘cl!\nillon of a cliarp* on innnovi'ahli* 
property Is not niuint unuhh* in llic Small (’aiisc LNuiit. 
Besides, the (picstion niised in this suit, :>>< to wlndhor 
iininovcubU' property bctonf;in^ to an infant I'lin In* 
bO ch.irj^cd, is a (piestion of some dilllculty, and a 111 
one for this Court. 

formerly in KiiKland bofon* siatnlory provision 
was made, it was uudoutitoilly tlie law that a s«)licilor 
could not claim u lion on re.d estate, even If recovered 
by his RervlccH s Shaw v .Veaf/’d). It was s.ii«l by 
the Loitl CliaiicoUor in that ease 4 l 1 .it “I’*) lM)ld tluit a 
solicitor obtaining a io:d estate for his client could he 
entitled to a liou upim it for his co'vts and charges, 
would be entirely continry to the principle upon 
which tlic tloctrine of ben proceeds. There can 
be no lien upon any property unless it is in the 
possession of the party who claims the lien But if 
ail estate is recoveietl by a solicitor, or, it tlirougli ti 
solicitoi’ it IS conveyed to the client, tlie solicitor is not 
in possession of tlie estate, but his client is in posses- 
su)n of it. All that the solicitor bus ate the deeds and 
docuiueots. lie has a lien upon them. He may I’oiuloi 
them av.ulable for the purpose of e'»tablishing his chum. 
But it is quite clear that he c.mnot s-iy. tliut he has 
any such lieu upon the c.state as, within the principle 
of the doctrine which I h.ive suggesteil, can entitle 
him to maintain it as a charge upon llio pioperty ” 
Suice lliat CMse the principle li.is b‘en l.ug«'ly eNteiul- 
eil and its applie.ibility to c.ises otliei than those df 
(l) (IP5S) C 11. L. C. 5m, fiOJ. 
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j)ossessi'on rocoj^nised, and a statutory charge on all 
classes of property 1ms been created in England in 
favour of solicitors, by 23 & 24 Viet. c. 127. The law 
in England has .since been more and more liberally 
constiued in favonrof solicitors. 

hi Baile v. Baile (1), it was argued that the em- 
ployment of a solicitor by the next friend could not 
be consti-ued as his eniploymejit by the infant plaintiff 
within the meaning of section 28 of the English 
Statute, but this contention was overruled by the 
Vice-Chancellor. 

In Pritchard v. Roberts (2), the solicitor bad at 
first applied under the Declaration of Titles Act of 
1862, in the name of the inlant and got a declaratloii in 
his favour, but not possession of the estate. TJien a 
bill was filed in the infant’s name for partition or sale, 
and ultimately the infant’s shave was sold and money 
was paid into Court to the credit of the partition suit. 
Then the solicitor applied to have it declared that Im 
had a lien on the fund in Court for the costs luciUTCtl 
on the petition under the Declaration of Titles Act, of 
the partition .Suit and of the suit ho had instituted to 
have the lien on the funds recovered. It was argued 
on his behalf that the costs might have boon rccovcivd 
in an action at law against the infant on the strength 
of In re Hoivarth (3), and might bo treated as 
iiece.ssarics : Helps v. Clayton (4). Sir Charles ilall, 

V. G., held th.at the pluintilf was entitled to all the 
costs ho had asked for and to have his Hen docinrctl. 
lie held that, inasmuch as thoso costs might in a 
circuitous manner be made to come out of the infarU s 
(.■state, namely, if the solicitor had sued the nt’X 
friend of the infant for thoso costs and recovertv 
them, the next friend might have recovered thtm 
(l)(|872) I.- U. 13 n.|. 497- (3) (187.1) I.. II. 8 Cl.. Apr- 
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aptiinst tlio infant’s estate, It was riglit and equi- 
table to laako the order. 

In Ex parte Tweed (1), section 28 of the Solicitors’ 
Act of I8G0 was held apiilicable to a solicitor who had 
acted for tlie executor in certain probate i^roceedings 
to a charge for bis costs in an action upon the property 
devised and bequeathed by the will as property 
“recovered and preserved” tbrongb Lis instrnmejit- 
ality. The bulk of the property was realty. Ori- 
ginally the probate of a will did not affect the realty, 
or those interested in it in any way. But the effect 
of 20 & 21 Vic. c. 77, sections 61, 62, one of the 
learned Judges held, had done away with the distinc- 
tion between personalty and realty, and the order 
was acconlingly made. In this coiiotry it has been 
laid down by the Privy Council that there is no 
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his costs out of the estate. It was not so oixlered by 
tho trial Court, and that was also oae of the grodiicls 
why the lien claimed in that case was not allowed. 

In Khetter Kristo Miller v. Kallij ProsiiH’W Ghoss 
(1), the learned Jndge said iis follows : Whether'thc 
attornej^’s lien on the fand recovered in suit is the 
most appropriate mode of description, it is unneces- 
sary to discuss, for the nature of the right is free from 
doubt. It is a claim on the part of tlie attorney to liave 
secured to him his due reward out of the fruit of liis 
labour, and for that purpose to call in aid the equit- 
able interference of the Court.” In this Court it lias 
been held such right extends to immoveable property. 
In fact ill later English cases itTins been held tlmt it 
is not quite correct to say that tho solicitor’s lion is 
a “common law lien”: seethe observation of Rigby 
L. J. in Th re WrighCs Trmi (2) endorsed by tho 
Lord Chief Justice (on page 324). It is a lion which 
has been recognised by every branch of the High 
Court in England, and since thoro is no distinction in 
this country between pci'sonal and real propert>, wo 
arc not hampered by a distinction wliicli used to ho 
made in England, where justice and equity are in 
favour of the right claimed. Tlie broad principle un- 
dcM'lying the recognition of the charge is, that a solici- 
tor ought to be secured the fruits of Id.s laliour, al- 
though, ill the case of absence of coiitnictual lialnlit^ . 
tlie charge has sometimes been de.scrihcd as in tin* 
nature of .salvage lien, and in the case of absence o 
contractual cap.icily as arising out of the suppl.' 
neccs.sarios. 

In Watkins v. Dhunnoo Bahon (3). the .soliiit'”^ 
instituted a suit to recover certain costs fioiii t a 
minor's estate. Thoiiifaiit thiongb bis niotlieras nes 
(l)(lsyH)I. h. U. 25 CAliftH7.8S9. (2) [1901] I Cl. 317. 3.'1, 3^^- 
(3) (msi) I. L H. 7 Calc. NO. 
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friend bad originallj’ sued his uncle for an account and 
partition of the estate of his grandfather, und partition 
^Yas directed, and tlio infant’s share upon such ixarti- 
tion \Yas dcliveicd to the receiverof this Court. Then 
a suit was instituted against the infant and others 
challenging'thc infant’s title. That suit was dismissed, 
but no costs could be reeovcretl from the adverse party 
altboupb attempts were made to execute the decree for 
costs. It was contended against the soUcitoi’s claim 
that there was no contract by or on behalf of the iji* 
fant who, under the Civil Proce<liii-e Code, had to act 
vicuiiously through other persons. The learned Judge 
held that the costs of a proper suit, or defence of a suit 
In which tlic property was involved, were recoverable 
from the infani’s estate and that the attorney was en- 
titled to succeed. Such costs wci*e treated as being in 
the natuie of “necessaries” for an infant. 

In Sham Charan Mai v. Chowdhry Dehya Smrjh 
Pahraj{\), the learned Judges followed the above 
case, although they said that it was not necessary to 
discuss whether the principle, which undoilay the 
decision in Watkins v. Dhmnwo Bahoo, (2) could be 
supported in its entirety. 

In A. M. B. Ispahani y,C/tttn<U Charan Pal (3), 
Ilavington J, held that a solicitor’s charge on pioperty 
recovered, was a first charge. 

Branson v. Appusami (-1) has hceu cited as opi>osed 
to the ruling in Waticins v. Dhunnoo Baboo vl) — but 
in that case the suit was repudiatcil by the minor 
on attaining majority, and it was held that Watkins 
V. Dhnnnoo Baboo (2) had no application, inasmuch 
as the infant in that c.'iso had not I'einuliated. but was 
still an Infant when the suit was instituted. 

(1)(1890T. L n 21 Cito. 872. (3) (lOnSJ ? f. W N cso.i 

(4) 1881) 1. 1. 11. TCulc. 140 (4) (1824) ] 1_ U 17 Ma i 2i7 
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I quite agree with the contention that there can- 
not be a personal decree against the infant, but T hold, 
upon the consideration of the facts of this -case and 
the law as it at present stands, that the attorney is 
entitled to have a charge declared on the properties 
for the amount claimed in this suit and ho is entitled 
to recover same in this suit. There is evidence that 
he has not been able to realise the amount from the 
lad 3 % although he has not proceeded in execution 
against her. She is a lady apparently without any pro- 
perty. I would have required the attorney to exhaust 
his remedies against the mother before allowing him 
to proceed against the infant following the observa- 
tion made in Baile v. Baile (1), tliat the attorney was 
bound to show the incapacity of the next friend to 
pay, or at least to attempt to make her pay, tho.so costs 
before coming to assert the charge, if I felt that there 
was any reasonable chance of getting any relief from 
the mother. It seems to mo that to ask him to take 


such proceedings against the lady would bo to tljrow 
the burden of additional costs upon the infant, which 
ought to be avoided. I am also specially inclined to 
make this order, inasmuch as I understood from learn- 
ed counsel, who appeared instructed by the guaidian 
Off litem, that he was at one stage prepared to j)ay the 
costs claimed in this suit if the charges made by him 
against the attorney of incurring costs unnecessarily 
wci-c shown to bo unjust. Sucb charges have clearly 
been shown to have been altogetlior unjust and weiv 
improperly made. Tho attorney would be eiilith'd to 
add his costs of this suit to his claim ami eJifnice 
them against the infant’s proportic.s recovered in 
oripiiml suit. I would have ilirccteil the piianliaii ^ 
litem i>er.sonalIy to pay the costs of this still, ‘f I ^ 


(l> (1872) I.. It. n K-i 401. 
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there was any chance o( recovering snch costs from him. 
The infant should not he ordinarily burdened with .such 
costs if they can bo avoided. This caso has not taken 
beyond a day’s hearing and was necessary to institute 
to have tlie cliarge declared, and it docs not seem to me 
unjust to maho the order tor costs as ahovo made, 
w. M. c. 
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litfore D ChaiUrje^ twfl UtathcTo/l JJ 

In re POOUNA CHANDRA ADDY.' 

Unjirfi/tutonal Couduti-^PUdHtr c$ lUiganl-^ItlUr to Jlimttf Ihreatfung 
, Ugal ptoctedhtgi lo reci/ver eo*tt. •« exeenttnn proeef<ling$, inc’iirttl 

o.eing h He ntgUgnite of the Cnvtt Office' • Legal I’mciUiotere Act 
iJ(6) and H—Anangmotn cammiin>ealiart—C/>H~ 

' tempi of Cunrt 

Where a pleader w!io wft^ ft decrcc-lioMiT in e certain aiiU n^vH.iated 
liiiDseU with hii cO'decfCC'lioMer in a iiolico to (he Munaif ttiroatetiin^; 
legal procceJiMgfl lo recover co#t« in in execution procecdinp inenrrei! 
owing to the negligence of tlie Court Officew though the pleader did not 
iiign the notice — 

Utld, that what done by tlio pleader wna done by an iiidiiidual 
in the capacity of a euitor in roipect of liw aiippo^cd rights ai a Miitor 
fltiil of an iinaginnry injurj done to liim a^ a euitor and it hi'l no coimoc 
lion whatever with Ina professional characti*r or anything done hy hiiii 
profoisionally, and that this ca«e was not one witinn a l3(t^ of the I.egal 
rractitionera Act. 

In re Watlare (1), lathe matter of Jagendra L'at-ayon In 

re a Pleatler (3), In the matter of a jfret gra>Ie Pleader (4), and In the matter 
of Soral CAowfra (?uAo (5) rcfcrml to. 

* Civil Refircncc No C of 1915, onJer e. 11 of the Lig«l I’rarti- 
tioiicrn Act, l.y H. Allansoii, Pistrict Judge of Cottack, datcl Mav 1. 1915 
(1) (l8Gf.) n Ik 1 I’. C. if‘S (3) (1907) IS Mid. I.. J. IM 

(1900) 5 C. W. N 18 ( 1 ) (IIN>0) I I~ Ik 21 Ma-I l7 
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Keference under s/ 14 of the Legal Practitioners 
Act. 

One Poorna Chandra Addy, a j^Ieader practising in 
the courts at Pnrj, and his cousin, Slahesh, obtained a 
joint decree in asuit before the second Murisif of Puri. 
On the date fixed for sale in execution of the decree 
the decree-holders discovered that the .sale-proclaraa- 
tioii had no't been duly published owing to the negli- 
gence of the Court Oflicora. They, thereupon, applied 
for a fresh sale-proclamation. This application was 
dismissed by the Munsif and tlio case was struck 
off with the result that the whole cost of the execution 
proceeding was lost for no default of the decree-holders. 
The decree-holders having obtainocl legal advice as 
to whether they could recover damages from tlio 
Munsif, wrote to him to the following effect t “ Wo 
have by your illegal and iinwarj'iuitable conduct as 
aforesaid suilorcd a loss of Rs. 7-7-3, being the amount 
of costs incurred as specified 'below. I hoi*oby give 
you notice that both tlio aforesaid B.ibn Poorna 
Cluuidi-a Addy and myself .shall adopt legal proceed- 
ings against you for the said sum.” This letter was 
.actually written by Poorna Chandra Addy and .signed 
only by Mahesb. The Munsif mado a report in tin’s 
matter to the District Judge, who instituted proceed- 
ing.s again.st Poorna Chandra Addy under .s. M of tl'o 
Legal Piuctitioncrs Act, calling on him to show e.iiihC 
why he should not bo i*oi>ortcd to tho High Comt a.-, 
guilty of grossly improper conduct in the discharge 
of Ids professional duty. Aftci hearing pleader on 
behalf of Poorjut Cliandra Adtly, tho District .Tutige 
made tlio following refei*ence to the High Conit : 

1. "TIk- Al»\«>iiAinc«I awl Ual'ii Mnliwl' Cliati./ra .W ^ 

arc joint Tlipy took out cwciitioii of tlici* <t ** 

tioi. C4.C Xo. 09.1 uf !9t4 in tl«« Court of lU' M-it.-if <'f fur' 

of t)i>- oril'-r Kli.t t of |J,i« ca«‘ (tfOirLnJ U) i« on tlx 

cIiatTii«MiI tiic ci*»» a* fUr tlic gniiiiotf 



VOL. ;XLIII.] CALCUTTA SERIES. 


GS7 


l5th Pcl>niftry 1915. On the 2Cth Fcbrqary he received the letter marked 
A, dated 25th I'chriury. It m in the li&Qilwritioj' (almittedly) of 
Dahii P. C Adily, plc-ader, one of the joint ilccree-lioldera. It is in the name 
of hofh decrce-holdoia, but ia signed only by Balm M. C. Adjy. It h a 
notice to the Jtunsif tliat the two dccrec-holdera ore going to take legal 
procce<linga against him for Il-i, 7-7-3 the co*tv incurred in the execution 
|)roceeding«. The letter uaa sent to me by the MuoiiL 

2. The notice marked C, d itoil 15th March 1915, Is n notice from mo on 
the pleader under section 14 of the Legal Practitioners Act, calling on liitn 
to show cause why ha should not be roportwl to the High Court as guilty 
of grossly improiier conduct in the disch.argc of Ids professional duty 
(section 13(t)) 

To the notice is nttaclicd the charge. 

The pleader has not api'carcd in person Wforc roe, Imt appeared through 
another pleader of this Court. A sut^stion made by me that an apology 
should ho offered was not accepted. 

3. Briefly the charge against the pleader is that knowing fullucll 
that no suit could lie against the Mun»if in respect of bn dismissal of tlie 
esucntlon case, he was guilty of grossly improper conduct m the discharge 
of his professional duty hy writing this letter >n his oivti name and in that 
of the other decree-holder, and that Ins action was not lond/iilt and was 
dictated by a desire to liara«s the Munsif 

4 There can l>c no iiuc^tion that in %iew of the proMsious of Act 
XVIII of 1850 no suit coni 1 lie .against the Munsif in respect of the order 
passed by him dismissing the execution case It was nrgii®d before me 
that this Act only protects tlie Miiiisif if he aclctl in good faith, and the 
suggestion was made tb.U the Alunsifs action was maid fidt. Kot the 
slightest attempt was made to show how liis action was maid fidt^ and tins 
suggestion ill my opiuioa only aggrav.ites tli>* original offence It is not 
my dutj in this prococdi ig to discuss whctlwr or not tl« Munsif's ortler 
was legal If it w as illcg.il, the decree-holders had a means of reilre«s hy 
inoMng the higher jiuhtual authorities An} Court ins} err in law 

5. It was also argued that if the notice was mere w aste pijsr, it 
1‘houlJ l>o trcateil as siicli Of course if the uolicc had not l>eon w ritlen 
by a pleader, the present proceedings could notlw takui. and tin ►iiit 
iiuglit 1‘eownited Out if the notice is « mere ciupt} threat, ibe phaJ-r’s 
conduct is III my opinion iiidvfcnsilde 

r> It w.as of ceiui-e argius) that tl>e pleader wrote the letter at a 
prunte part}, ir. a* a litigant, and tliercfore lie coul 1 no! Is guilty of 
professional misconduct 

II is iioieworth} that di-pite tl>e fact that tlie pleadr-r wrote tlie htt-r 
in hiK ow n name and In that of his co-deciv«!-l*old«-r, Le did not hinurlf »jgn 
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it. TUat veiy fact would allow that lii^ action was not Sond /(f«. He does 
not q£ courac jilead that he Vriotc aa a pTactitioner at the dictation 
of In’s client- 

7. Tlie real question for ilccisiOQ in this matter appears to mo to he, 
whether a pHader, who a party in a suit, is at liberty to write to the 
Munsif who has passed an order of which he dUapprorea, threatening Idm 
•with a suit for recovery of the costs incurred in the suit when aa a pleadt-r 
he must know perfectly well that no such suit can lie. 

It docs seem to me that a pleader who acts like this is guilty of grossly 
improper conduct in the discharge of his professional duty, A litigant, 
who is not a legal practitioner, may write such a letter, if lie likes. He 
may even think that such a suit would lie and may in that case bring it, 
But 0 pleader knows that no siicli auit would lie, and of course M would 
not waste his money by bringing it. How tiien can Ins action Lo lotni 
Jide f The object of the letter is obvious. Tlio intention of tho pleader 
who wrote it i« his own n&nve— though ho ahruTik from signing it— 
could Only be dictated by malaJitUi and by a desire to harass, annoy and 
browbeat the Munsif. 

8. If such conduct on tho part of a pleader who U himself a lUigont 
is not improper professional conduct, then crery Judge 'vho passes on 
order that docs not commend Itself to the pleader litigant, may bo exposed 
to receiving a letter of this kind threatening him with legal proceedings for 
iUpgftl Ami unwarrontablo conduct.” The gravamen of the charge is that 
he knew no such suit would He, nnd that bis threat was aa empty one. 

0. It was argued that in any enso his conduct could not come within 
eub'scctious (a) and (A) of acetion 13, and that tbereforo this Court iiad 
no right to tako ortion under section 14. I am of opinion that wlmt he 
has done docs come within section 13(6), at any rate for this reason that 
ho does not sign the letter as a litigant. It is in his handwriting and is 
Mgned by the otlicr party lo tho auit. If l>o wrote it as o litigant bo 
fhould have aigned it. U appears to mo that it may bo held ho wrote the 
letter as o legal adviser, lie lias been very clover in the matter, for os it 
is in their jnvnt names Iw itwy arguo that bo wTOto as a litigant, }ct if he | 

wrote as a litigant why did ho not sign it himself 7 

lO. I consider it my duty to report tho whole matter under sc lioi) U 
to tho High Court Cor such ordors M tho Hon'blo Ju'lip'* may think fit. I 
come to A finding that ho U guilty of grossly improper conduct in the 
discbargo nf his profcsslorial duty by writing this letter, and 1 cont'i-hr 
that bu should \>o suipuaJesl for a period as a warning. 
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Charan Sinfta jukI Dabn Dhirendra Krishna Koify for 
the Petitioner. 

The Senior (iovernnxent Plcailcr {Uahu Earn 
Charan Mity'a), for tljc oppaslfo jwrly. 

Cttr. fidv. vnlt. 

D. Ciiatterjce J. Babii Pooriia Chmufra Addy is 
a pleader pi-nctisuig in the Courts at Puri. He and !tis 
con'Jin Jtahesh had an execution case before the second 
Mnnsif of Pnri. On the date fixed for sale, the decree- 
holders found out that iho sale-proclamation had not 
been duly publlslicd. They applied for the issue of a 
fresh salo-proclauiution on the ground that tho non- 
publication was duo to the negligence of the Court 
officers. If tlic facts were, as stated above, tho most 
proper and just course for the learned Munsif would 
havo been to grant the application. Ho rejected it, 
however, and struck oft the case and the wliolo cost of 
tho execution was lost for no default of the decreo- 
holdcrs. They wore naturally annoyed and took legal 
advice as to whoihcr they could recover damages from 
the Munsif. It is said that they were advised that 
such a case would lie, their advisers relying on the 
case of Taruchxiath Mookerjee v. The Collector of 
Booghly (1). Mnbesh insisted upon fighting out tins 
case and a notice was given to tlie Mnnsjf signed by 
Moheslx but written out by Babu PoornaCliandra to the 
following effect— " Wo have by your illegal and un- 
warrantable conduct as aforesaid suffered a loss of 
Rs. 7-7-3 being the amount of costs incurred as speci- 
fied beloxv. I hofj'by give you notice that both tho 
iitox'csaul Babu Poorna Chandra Addy and myself sliall 
adopt legal proceedings against you for tho said sum.” 
The learneil Munsif made a report to the District 
Judge of Cuttack and the said oflicer institutinl 
(I) (1870) 13 VC n 13 
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proceediiiKS nnder section 14 of the Legal Practitioners 
PooiiKA Act af^aiijst Babu Poorna Chandra for gros'^ly improper 
condoct; in tbe discharge of his professional fluty, inas- 
ju r*s much as the letter of notice was in his handwriting 
CnImwEE ningt have been written with his knowledge anti 
j. by his advice and inasmaeh as he knew that no such 
snifc wonid lie, his action in writing it and allowing it 
to be signed by Mahesh was not hontXfide and was dic- 
tated by a desire to harass the Munsif. Babu Poorna 
Chandna in showing cause said that the notice was 
given under legal advice without any intention of 
harassing the learned Munsif and even if tlm advice 
was wrong he bail acted iond fide as a litigant in the 
exercise of his legal rights and not as a pleader acting 
for a client, and no charge of professional miscoadiiot 
would Uq. 

The learned Judge asked him to apologise, but ho 
cboao to stand upon lus legal rights and did not. The 
learned Judge has, therefore, made this I'oferoncc 
tinder section 14 of the I^egai Practitionora Act hold- 
ing tliat tiio pleader was guilty of grossly improper 
conduct in the discharge of his professional duty. 

It is contended before us that tho roforence is in- 
competent and shonid l)o discharged. 

I think that this contention is right. What was 
done in this case was done “ by an individual in the 
capacity of a suitor in respect of his sniiposcd rigiUs 
as a suitor and of an imaginary injury done to him as 
a suitor, and it liad no connection whatever with Uia 
professional character or anything done by him pro- 
fessionally:” see hire WaUnce{l), In the nintlrv of 
Jogendva Narayan /Josr (2), fn rc n pleader (It), /n 
the matter of a first {fratfe pleader Tlu' learned 
senior Govi*rmm*nt plcadur, who appeared in tins I'ase 
(l> (18CC> L U. t I' C asa (3» (U>01) Ifl M«.l. I., i. 

(2> (1500) & C VV a AH f4) {Itfiy)) f. I,. 11 M*'l. 17. 
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on notice from tlic Court, did not support tlie re- 
ference as one "warranted by claiiac (l»)of section 13, but 
he said that the langnago nsed "was iiitcmpei-ate and 
as • tlie pleader did not accept the invitation of the 
Judge to make an apology, he deserved some censure 
by this Court. The language was perhaps a little 
harsh, but it was the languf^e of a litigant smarting 
from what he considered a wilful disregard of his 
, just rights merely for the sake of administrative 
despatch when the greater part of the fault was not 
with him but with the office of the Court. Then agiiln 
the part that he took in helping his co-Utigant to 
give the notice was an instgntfleant one* ho merely 
copied the hitter and refrained from joining opcjily 
in the assertion of what lie was advised w.»s his legal 
right. It is admitted by his learned vakil that the 
udvico was wrong, and in the absence of malice his 
client liad no right to maintain a suit for damages for 
ft judicial act, but that docs not take the case furHiei 
than this that be and his advisers committed an error 
of law. No doubt the error was rather serious in tliis 
case as it led to a breach of that amity and miunal 
understanding which should alway.s exist between 
the Bench and the Bar. Justice to the litigant is the 
end for which the Bench and B.irarc the inc.tiia and tlie 
powers of the one and the privileges of the other 
arc ordained for the attainment of tliat end by tiudr 
harmonious co-openition. It is to be regr<*ttcd, there- 
fore, that there was a discord in this case. The error 
however, was nevertheless an error of law whicli can- 
not be treated jirofcssioniil miscomiuet : sei* hi the 
matter of Sarat Chandra Cinha (I). Ho ha'', liowever. 
in this Court through his vakil exim'SMsI his regret 
for what has happened and there is an end id the 

niatlcr. 
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I may, in this connection, mention tliat while tlio 
case was awaiting judgment, I leceived a type-written 
envelope x>osted at Pari and enclosing some news- 
paper cuttings containing aspersions against the 
Jlunsif concerned in this case. Babn Poorna Ohandm, 
through hift vakil, disowns all knowledge of this and 
expresses his regret that any body siiould have done 
it. I accept bis statement and hold him blameless 
the matter. I think it my diity% however, to say that 
whoever may be responsible for the sending of these 
cuttings in an anonymous cover with a type-written 
anperscrix)tion which cannot bo identified, is guilty 
of a gross contempt of Court. It is an attempt 
to interfere with tlic due administration of justice; 
it is unfair to the party for whose benefit it is done ; 
it is unfair to the party slandered w'ho has no moans 
of meeting it, and it i.s unfair to the Court wliinli 
might, humanly .speaking, be unconsciously znfiuonccd 
witliout being able to deal witli the ijorpctrator In 
due conrse of law. Conduct lilco this is cowardly 
ungentlomaiily, and in the liighost decroo roprohen- 
siblo, and I lioi)o no one connected with tho Puri Bar 
had any hand in it. 

In this view of the case, I discharge the Rule, 

BeaoUCROFT J. lagrco^that tho Roferenco ought 
to be discharged on tho ground that tlio case is not one 
within section 13(6) of tho Legal Practitioners Act. 

I am, however, sceptical of tho truth of tho picadors 
allcgiitions that ho look and acted on otliorlogal advice 
in sotiding tlic objoctionnblo letter to tho Jfiinsif. 
Bm if it bo assumed that it was soot with tlio 

iutcniinii of annoying tho jrunsif, I do not think It 
iiecossary to take any further notice of the matter. 

Wo have no explanation fiom the Mmisif as to why 
ho rejoctcsl the i»myer for issuing a fresh sale-proolain- 
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Jitiou in the oxocutioii jjroceetUngs, but on the facts 
stated bis order di-*inissing the execution case appears 
to be wholly iiidefen»-iblc. The Munsif ought to have 
been thankful to the decree-holdcts for bringing to his 
^notice the defect in the execution procecding.s, and 
incidentally in the working of liis office, instead of 
penalizing them for it. Human nature being what it 
is, one must not view the action of the pleader too 
seriously. Having had time for reflection, he would 
have been well advised to accept the suggestion of the 
learned District Judge and offer an apology to the 
iluusif. I am not impressetl by tlic offer of an apology 
in this Court at the eleventh hour when llie pleader 
felttliat ho might get into trouble. But in the circum- 
stance.s the matter may now bo allowed to rest. 

I as’^ocialo myself with the strictutes of my Ic.irn- 
brother on t!ie sending of anonymous communi* 
cationc. 
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PRIVY COUNCIL. 


SHEOPARSAN SINGH 

V. 

RAMNANDAN PRASAD SINGH. 

[ON APPEAL FAOM THE HISH C0U4T AT FORT WILLIANI IK BENGAL] 

Declaiatory D{creey$uU foi — Specific Relief Act (J nf 2577) s. — Sait 

hy alleged rei>ersioneefor drelaratun of title — Legal intereti or tlKitacier 
«ece«sary to support tlaim — Suit to revoke probate after teill had 
been afUrmeil by Probate Court — Suit by reiersioaer to preceiit leatle 
by Hindu leidotc, not analogous — Rale of res judicata, origin anl 
application* of '—Rule etisting in Hindu at leelt as English law. 

Oti ao applicatiOD to the District Court, b/ tlj? first responJent, for 
probate of the will of B, a'Qindu who died leaving two widows but uo male 
iesue, the appeUints entered acaveat denying the genuineness of the will, 
and aseertiog that they were the revereionera of B and had therefore a 
locus standi to oppose the grant of probate. The District Court held that 
the caveators had failed to prove their interest, and grunted probate of 
the will to the first respondent as esecutor by implication. The High 
Court on appoal affirmed that decision, and the appellants without any 
further appeal instituted a suit in the Subordinate Judge s Court against 
the firet respondent and the two widows fur a dedaralioi tliat they ivere 
the next reversioners to tl>e estate of D acoording to Hindu Law in the 
case of an intestacy, ond as such were entitled to obtain revocation of 
probate. The first Court gave them a decree, but on appeal the IHgb 
Court held that the suit was tarred by section 13 of tlie Civil Proceiluro 
Code, 1882, 01 being res ja Ueatahy the decidon of the Diitrict Court in the 
proliate proceedings. 

Held by the Judicial Coininittec (williout deciding the rjnestJon of 
res judicata), that the suit was not miiutainablc with reference to section 
42cf tbe Specific nehef Act (I of 1877): the will had xbecn oflirmcd by 
a Court of appropriate jurisdiction, ond its decision toiild not I* im 
pngned by a Court exercising a dilTercnt jurisdiction : for tbc purposes of 
tbe Slut the will iinut stand, and there was nO intestacy. The appellants 
had Ihereftire shown ro legal character or title winch would j.i«tify iheni 

^Prnrnf. TIl* I/Iru ClIAtCeLtSIK (I.ORI 1 nrcKMAirrij’, VlSlVlflT 
llAU-ANt. Fin JoiiH i:i>oc.Mr. Auceit Au asi> Sia LtHnevri: JrxKivs. 
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'd askiDg for thc-declaration sought, &nd the sait mu<.t be (lisioiEBed as 
misconceived and incompetent. 

The riglit of a reversionpr to sue where a \ridow in possession for her 
5|fe estate waa committing ac^ of waste to the prejudice of those who 
might succeed to the property on her death, was not analogous : such a 
position necessarily assumed the absence of an immediate and absolute 
testnmrntary disposition. Suits of that kind formed a very special class* 
and the question in them was one solely between the reversioner and the 
widow, thi forinjr being unable by such a Bait to gel as between himself 
and a third party an adjudic.Uion of title which he could not obtain 
without it. 

A’atAima ^dtcAiar v. D.)TaMga Teeer (1) referred to. 

Stmhle: The rule of ret jaJicala while founded on ancient precedent is 
dictated by a wisdom wliicii is for all time : see 6 Coke's Institutes OA 
Though the rule may be traced to an English source it embodies a doctrine 
m no way opposed to the spirit of the law as expouodeil by the Hindu 
commentators. Vijoanesvara and Kilakantha include the plea of a former 
judgment among tho^e allowed by law, citing for this purpose a text of 
Kalyayana : see Mitakshara (Vyavahara) Dook II, Cii. I (edited by J. It 
Obarpure), p. 14 ; and Mayukba, (.'h. I , s. 1 p 11 of Mamilik's edition 
The application of the rule by the Courte lu India should therefore be 
influenced by DO technical considerations of form but by matter of tub 
stance within the limits allowed by law. 
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Appeal 67 of 1913 from a judgment and ilecroe(19th 
April 1910; of the High Court at Calcutta, which 
reversid a judgment and decree (2lst December 1907; 
of the Subordin.\te Judge of Mozufferpur. 

The plaintifEs were the appellants to His Majesty 
in Council. 

The main questions fordeterinin.uioa in tins apjwal 
were whetiier the appellants were entitled to a decree 
declaring tliein to he the ne.irest reversioners to the 
estate of one Rup Naray.in, alias Cachu Singh, dcce.is- 
ed; and whether their claim was or was not barred 
hy the rule of resjtidicala. 

Rup Nurayati Singh died on 12lh November 1899, 
leaving a will dated 6th November 1899. He left 
surviving him the respondent Ram Nandan Prashad 
(1)(16:5)L. R.2I A.tCS, ISI. 
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Karayaii Sin^Ji, his Itartaputra ou acloptwl sou, and 
two widows jRam Rachaa Kriiw{ii\ shico deceased, and 
the res^jondent Ram Kishod Kiiuwir. Rnin Nandan 
Singh as the executor appointed by the will appJ/ed 
on 25nd September 2902 for probate in tlie Court ol 
the District Judge of Mozniferpur. The application 
was opi)osed by three sets of caveators, of wiiicli the 
appellants j-epi-esented tlio tiist set. The case wis 
numbered 26 of 190.3 in tJie District Court ami vras 
set down as a contentious c.'jse between tlie parties. 

The api)oUauts set wp their claim as collatcr.il 
relatives of the deceased ajid, as such, liis iiGvarcst 
reversioners. 

Ram Naudaii Singh denied that the appellants or 
any oi the caveators were related to the deceased or 
had any interest in Ids cstiite as reversioners, and 
(ieniect aDo that they had any loctisstandi i/i the pro* 
ceedings. The issue so niiscd between tlie appellant'* 
and Ram Nnndan Singh was trieef before the District 
Judge, evidence, oral and docunientary, being ad(liil“cd 
by both parties. 

On 2itii SLucU 1903 the Di.strict Judge delivered 
his judgment, and made a decree declaring that the 
appellants and also the other wiveators, were not 
related to the deceased and had no inteicst in bis 
e.stato a.s revei'sionors. He further doterniined tlie 
question as to the factum of the will, ami made a 
decree directing probate to issue to Ram Nuudau 
Singh, and dismissing the caveats with costs. 

Tlte apjjcllunfs appealed to the High Court ag-dn^’t 
the judgnieat and decree of the District Judge, both a*' 
ixg.iinst the fimUiig that they weiv not ivvorvioncr.s 
and the gnuu of probate to Ram Nandan Singh; and 
<»n si)j ivtiniaiy 1993 the High Court allirmOil the 
ami ik'crcc of the District Judge and di'’* 
mt->‘>ed flu* a{)peal tvith costs. 
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On 7th August DO.*) the appellants instituted the loic 
suit, out of -which the present appeal arose, against sheoi 
R am Nandan Singh and the ■v\’idows of the deceased 
• Rup Kai“aynn Singh^Iii their plaint they alleged that RamsAdas 
the will was not genuine, and that Ram Nandan was 
not the kartaputra of the deceased ; and they asked 
for a declanition Jhat tliey were the next reversioners 
to his estate on an inteshicy and as such were entitled 
to sue for revocation of the pi-obate. 

The defendant Ram Nandan ^enied the plaintiffs’ 
title as rcversio!ievs. and pleaded that that question 
was a re-i Judicata under section 13 of the Code of 
Civil Piocednre, 1882 ; and that the suit was not main- 
tainable as being a suit for a dcclamtion only within 
the meaning of S3ction 42 of the Specific Relief Act 
(1 of 1877). 

The pleadings and the issues aio set out in the 
indgmeiU of their Lstdships of the .TuJiei.d Com- 
mittee. 

The Subordinate .Tudga held that the suit was 
mvintaiuable, notwitUshuiding section 42 of the 
Specific Relief Act ; that tlie suit was not barred by 
section 13 of the Cole; that the idaintifTs had proved 
that they were the nearest levcrsioners to tlio estate 
of Rup Naray.ui Singh ; and that Ram Nandan was 
not ids kartaputra', and he nmde a decivtMleclaring 
that the plaintiffs were the next reversion.iry heirs of 
Rup Natayau Singh. 

Ram Nandan appealwl to the High Court and the 
appeal was heard by CaRPERSz and DlnAiin\n 
CtiATTEUJEE .TJ. who agreed with the .Sabonlitiato 
•ludgc as to the title of the plaintifTs as to Rain 
Nandan not b-'ing tite k'trtapulra of the decea-e<! ; 
and as ti> the S lit being m linuiiiable : bin they held 
tli.it the suit was birred .is b^ing arfs jutlieata. They 
tlietvfore allowed the uppe.d. and disiiii«.s«l the suit. 
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On the death o£ Ham Nandaii Singh his widows 
■and heiresses, the respondents Bhagwuti Kunwarand 
Jhtina Kunwar, were substituted in his place on tbe 
record. 

The judgment of the High Co'ui't will be found 
reported in 11 OjiIc. L. J. 623. 

On this appeal, 

De Oruyther^ K. C., and Sir William Garth, for tlie 
axjpellants, contended that the suit was not barred by 
aectiqn 13 of the Civil Procedure Code, 18S3, which 
contained all the principles of rssjudic'ita apjdicable 
to the case. Tbe jn’oceeding in the Court of the Dis* 
trict Judge under the Probate and Administration Act 
(V of 1881) was not a suit within the meaning of sec- 
tion 13 of the Civil Procedure Code. Its object 
not to determine a question of title, but to obtain for 
the executor appointed by the will, the power to 
ropresoiit .iiid deal with the estate. Various section*' 
of Act V of 1881 were referred to, to sliow the ebameter 
of, and procedure in, the application for 2)rob:itCj 
mere oxitiosition to it made it a suit, sections .53, 55,8' 
and 86 of the Act would be unnecessary. The decision 
of tlie District Judge in sucli proceedings was not 
jiulginent in rem; sec Kiirnitulain v. Kazhalmh 
dowla (1). It did not opor.de as a res adj adicala 
it was not the decision of a Court which had jurlsdiC' 
tion to entertain the present suit; see Gokul Mandat 
V. Pudmanund Singh (2), and Misir Tlagho Bardi'f^ 
V. Shea Bn/esh Singh (:i), though the suit after hein^,’ 
instituted in the Court of the Suhonlinate .liaise 
mifflit have been tmnsferred under Hcction 25 of the 
Cwie to tlic District Court. Sloreover, the questioti 
wJiother the appellants were the next reversioners 
(t) 09Yi) r l,. ic. ai C4lf. Ufl ; (2) (13)2) I. L. U. 7‘d : 

I. a. n‘ I. A.2II r.. a. 23 1. a. 13’5 

(•1) (18S2) I. u 11.9 CA. ja3; f.. a. 3 I. .A. t37. 
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WAS Ji qtiestion of title only iucideiitally arisiiii? in the 
probue procaecliugs. Z2'<»i Bahadw Sin(^h v. Lucho 
Koer (1), A)'Hnm'>)/i Dan v. Mohendra N'ath Wadd'tr' 
(2), Jagannath Prasad Gupta v. Ttanjit Singh (3)* 
Ganesh Jngannath Dso w liamchandra Gau'^sh Dev 
(4), Lain Mohan Das v. lladhavaman Saha f5), 
Pittapur Poja v. Buchi Sitat/i/a (6), Act XXVII of 
1860. PrenmWe anti section 3, and Probate and Ad- 
ministration Act (V of 1881) section 82 were also 
cited. 

As to the suit beinpr maintainable with reference 
to section 42 of the Special Relief Act (I of 1877). it 
was contended that the appellants were suing to get 
rid of what they considered a danger to their rever- 
sionary interests, and the Subordinate Judge had a 
discretion to make a declamtory onler under that 
section, in the same way as such an order might bs 
granted against a widow dealing W'rongly with pro- 
perty which she held for a life estate. 

A.M. Dunne, for the respondents, contended that 
the appellants were not entitled to a declaratory 
decree. They might have applied for revocation 
direct to the probate jurisdiction ; but such an appli- 
cation would, having regard to the l>ievious decision 
of the District Judge, have been held to be barred 
by section 13 of the Civil Procedure Code,. and they 
should not he allowed to obtain in this suit what they 
could not have obtained in the District Court under 
Act V of 1881. 

But the suit was barred under section 13 of the 
Civil Procedure Code by tlic decision of the District 
Judge. Thougli theio wis no definition of “suit” in 

(1) (1834) I. L. a. n CjIc. 301 ; (4) (18«) J. L. It. 21 B>m. 533. 

L. a 12 I. A. 2.1 (5) (1911) 15 C. W. N*. lu'l. 

(2) (1993) r. I- 888. («) (1884) I. L It 8 M»l. 219 ; 

(3) (1897) 1. L. n- 25 351. L It 12 I. A. 1C 
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191G the Code or in the Geneml Clauses Act, tin* proceed- 
SiiEorARSAN ii'g® before the District Court a.«:sumed the form of a 
SiNRii suit under the Civil Pi’ocedure Code with its incidents ; 
Kamxanpaw and was substantmlly a suit; see .sections I. 51, 62 and 
Pka'AP (59 of the Probate and Adrainistxation Act (V of 18S1) 
The issue as to the pedigree was necessary for the 
judge to determine. That be was then exercisinjr 
probate jurisdiction was not material: see section 12 
of the Civil Proceilure Code 1SS2. He was a “com- 
petent Court” and his jurisdiction e.'ctended to the 
matter of the suit: see explnna^on (6) to section ]3. 
Section Jo was therefore Inapplicable. More Courts 
than one may be competent to ontivtuiii a .suit.* 
see sections 15 and 16 (a). The only object of the 
present suit was to obtain a declaiation wljieh would 
-enable the appellants to obtain a revoc.ition of ju'ob.ate 
under section 50 of Act V of 1881. Heferouco was 
made to Pitiapur Ji tja v. Huclii Sitappa (1). Tlie 
English ca.scs*were not wliolly in point: «o far as 
they aie applicable they sui>port the respondont.s. 
Ban'S V. Jaeffson (2;, Spencer v. Williams (3), 
and Concha v Concha (4; were cited, of which the 
last named case w.is di.stingnishable since the deter- 
minntiouof the question there, wis not necessary for 
the decision of the Probate Court. 

De Grnylher K, 0, in i-e])ly, referred to Gfap.if 
Mandar v. Padmajinml Siu’th (b) as showing con- 
clusively tliat the Probite Court was not competent to 
try the present Hiilt. 

The judiiment of their Lonlships w.is delivond by 
i/arM 1(5. Sir Lawrbnce Jenkins. Tins is an appeal against 
a deert-e of the High Court at C.dc'iJtti, dated the 

(1) I. i.-a. s M.i. 219. (I) L. n. II A. u.tn. 

(*; (IPIS) 1 n„i| f,8». I. L. I{. 29CJc. 707, 

(:») (1^71) 1.. tr.2 r. A II. 2to, 2.15. l. n soi.A.ir-G. 
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19th April, lOlO. i-evci-siiip the cleciee of tho Siiboidi- ISIG 
nate .Tmlge of the First Court, MoznlTerpnr. dated tlie SHEoiTn^AN 
21‘?t Deccniher, 1907. Sivgh 

The exprosse J pnrposi of the litig-ation is to obtain Bi isaVdas 
a declaration that the plaintiffs ai'O the next rever- p«as4d 

. * Sl.SOH. 

sinners to the estate of Bachu Singh accoitling 

to Hindu law, and, as such, entitled to appl^’ for a 
revocation of piobate. 

Tlie facts may be .shortlj' stated. On the 12th 
Xovemlier, 1899, Bachu Singh died, leaving two 
widows, the defendant.s Mus:umnat Bam Kachan 
Kmiwar and JInsamuiat Kam Kishori Knnwar, but no 
male i«sue. On the 22iid Sei>leinbcr, 1902, the defend- 
ant Kam Nandan Singh applieil in the Comt of tlic 
District Jiulge of MoEnffeipur for probate of a wilting 
alleged by him to be the last will of Baclin Singh. 

In that writing he is dc.scribeil as Bachu Singh’s 
kartapidra. 

The two widows, tliough hcire.sses of the deceased 
Bachu Singh, did norbi»i>osc tlieapplication. Caveats, 
bowevei, were lodg*^!! by thiee gioiips of iHiivons, and 
the plaintiffs in tins suit were the members of one of 
these groups. Tlicie th'us arose u .contention ns to 
the giant of piobate, and the proceedings thenceforth 
took, as nearly as might lie, the foim of a suit accortling 
to the provisions of tlie Code of Civil Proccilnre, in 
■wVnc\i i\ie peViVioner, Knin i^awVm ?jiTigVi, was the 
plaintiff, and the i>luintiffs in tliis suit, with othciv, 
were the defendants. In due course issues were 
frametl, and they raised the two material and essential 
questions : yirs/ whether the present plaiiitifTs, as 
per-ons by whom the caveat had been entenal. liad, as 
it was termed, any locus standi \.o oppose the appli- 
vatiou for prob.ite; ami, sccondl;/, whether the will 
proi>QuiuUHl w.is the gciinineanddnly exeentesi will of 
Bachu Singh. 
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1916 After evMence, oral ami tlocumentary, it held 

Sjieoparsan on tlxe iir.-5t issne that the caveators Uarl f.iiletl to pinve 
SiKGH ) their interest, ami on the second issue that tlie will 
Hamnandan was proved. In accordance with this finding it was 
Phasad ordered that “ probate be granted to Ram Xaiulaii 
Pra.sliad Singh, petitioner, cxecntor.” 

From the onler sheet it appears that Ram Nandaii 
was held to be an executor by implication. The 
present ijlaintiffs i>referred an appeal to the High 
Court. The a])i>eul was heard and dismissed with 
costs on the 8ttt February, 1905. No appeal w.is 
preferred to His Maje-sty in Council. But on the 
7th August, ,1905, the present suit was instituted in the 
^ Court oE the First Siibordinato .Tndge of MozufEerpur. 
The plaint states the material facts save that it 
■ erroneously alleges that letters of nduUnistratton 
with the will attached were granted to Rani Nnudan- 
It is tlien averred in paragraph 9 as follow?:— - 

“ThosG plaintiffs have been aavueJ ti.at so loujj ni tliosd letters ot 
-adinioistration aro in force tliey have no claim to the reversionary ngj't 
* to the estate of tiie deceased; and, fiirtlicrmori, that tliey cannot appy 

for the revocation of tlie eaid lettey of administration until what time 
they obtain a declaratory decree from the Civil Caurt to the effect that 
they are the nearest revcriioocrs accordins to Hiodu law of tlie decease* 
Bacilli Sinijli, and therefore entitled to his estate in cise of an intestacy 
after the d-'ath of the defendants aeconl party.” 

The defendants second jjarty were the two widoW-s. 
The prayer o( the plaint, as originally framed, was in 
these terms: 

that it Iw dechre.1 that the plaintiff* a.*o tliJ next reverdoner^ hi the 
«*«tate of the late BaUh BjcIiu Sitigh according tj Hindu law. 

By a KulHi.>quent and siguidc.mt amomlmeiit the.s^J 
'Word.H woie added. 

" and at *»irh are entitW to apply to th- I’r ahitc Court to ^,et thn proU-iU- 
Of of adini'iiatrallin granteil to llim NanJan Sifi^h revokcl. 

BeforT.* the hearing Miisammut Ihiin Rachtiu Kouwji^r 
die.l. aitd by an onler of the Itli Keliriiary. 199r. 
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her co-widow was substituted in her place as 
Teinesentative. 

On the Gth November tbe following issues were 
framed : — 

lat. Is the smt mainUtnabie ? 

2ni1 Is tbe suit barred bj aoetton 13 of the Code of Civil Procedure ? 

3rd Is the suit bad for noo-jOinder of parties’ 

4th. Is tbe suit barred by limitation ’ 

5th. Are the plaintiffs the nearest reversionary lietri o£ Rup N-irajan 
Siosli. aha* Bichu Singh ’ 

6tb Is ths defendant Ko. 1 tiic itar(dj>u(ra of the said Rup Narayun 
Singh ’ 

Oil tlieso iSbiioH tbe findings of ibc Subordinate 
Judge were in tbe plaintiffs’ favour, and by tbe decree 
it was declared that the plaintilTs were tbe gotias of 
and ievcr.sioners to tbe estate of B.ibu Bacbii Singh. 
In tbe plaint there was uo prayer as to their iiothship. 

An appeal to tlie High Court was preferred by 
RaramuKlau Prasbad Singli. It succeeded on the 
ground that the aiut was barretl by the rule of 
JuiUcato. But thoiigli the High Court held that the 
case was governed by section 13 of the Code of Civil 
Procedure, it tried the issue, wlilcli, in that view, was 
withdrawn from its consideratioti by the rerma of fhn 
section. 

From this decree the }»’aiiitiffs have preferred the 
present appeal. 

The contest before their IjonlshiiH ha.s baeu con- 
fined to the two issues : — 

1st. Is the suit maintainable? 

2nd. Is the suit barred by section ?3 of tbe Code 
of Civil Procednro ? 

The first of these problems takes the more specific 
form of an enquiry whether in the circumstances of 
this case the iilaiutilTs are enliiletl to claim from the 
Court a more declaratory tfecree of the cb.micter 
proposoti. 


IDIG 

Sisou 

Ramnasdan 

PnisvD 

SiKiai. 



702 


INDIAN DAW REPORTS. [VOL. XLIU 

After evi'lence, oral and docnmentary, it wafflieUl 
^HEOPAitsAji oil tlie itr.-it issne that the caveatoi'.s had faileil to piove 
isQH ) their intere.st, and on the second issue that the will 
proved. In accordance with this finding it wa‘? 

StKQii. oi’f^ei’od that “probate be granted to Rum Naiulaii 
, Praahad Singh, petitioner, executor.” 

From the order sheet it appears that Rani Natuhm 
was held to be an executor by implication. The 
present plaintifis preferred an appeal to the High 
Court. The ajipeal was heard and dismissed with 
costs on the 8tii February, 1905. No appeal w,is 
preferred to His Majesty in Oouncil. But on the 
7th August, .1905, the pre.sent suit was instituted in the 
Court of the First Snhoidinato Judge of MoziifEerpur. 
The idaint. .state.s the inateriai facts save that it 
erroneously alleges that letters of ndininUtratioii 
with the will attached were grantetl to Ram Naiuino. 
It is then averred in paragraph 9 as follower— 

“ Thoao plaintiSi have been advised that so loa^f as tlies^j hUcf* ot 
•adininistrntion are in force they have no claim to llie reversionary 
‘ to the estate of Che deceased; and, furthermore, tliat tliey cannot spph 

for the revocation of the said letteri of administration until what time 
they obtain a declaratory decree from tlie Civil Court tu the effect that 
they are the nearest reversioners accordin- to Hindu lau of the decenW 
Bacilli Siiiijli, and therefore entitled to his estate in case of an intesfae/ 
<kfter the d-atli of (he defendants secon i party.” 

The defendants second imrty were the two widows, 
he prayer of the plaint, as originally framed, was in 
tlio.so terms : 

that it bo declirod that the plaintiffs are tliJ nest reversioners b* tl*e 
of the Ijte Dabii BjcIiu Sin;;li ncoordinp to Hindu law," 

Dy a stihsequent and sigiiincaiit amendment tlit“!c 
words were tidded. 

iV jl>a(e Curt to net the prol'tt'- 

<• -rs of odministralwn i;r.it.te.i t, nu,, Xai, Jan Sin?li revolc<-l." 

noforetho hearing Arnsammut Ram Radian Knnw.ir 
an order of the (tit February, 
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her co-\Yido\v waa subatitiited in her pli\<;c as Icjj.il 
rcpiesentative. 

On the fitU Novembar the following issues were 
framed : — 

1st. Is the suit maintainable ? 

2n(i. Is the suit barred by seetton 13 of the Code of Ci^il Procedure 

3rd. Is the suit Lad for noa-joinder of parties? 

4tli. Is the suit barred by limitation ? 

5th. Are the plaintiffs the neatest rerersionary lieiri of Rup N-irayan 
Singh, alias Bachu-SIogh? 

6tli. Is tbs defendant No. I tiie kartaputra of the said Rup Narayan 
Singh ? 

Ou these issue'! the findings ot the Subordinate 
Judge were in tbe plaintiffs’ favour, and by tue decree 
it was declared that tbe plaiiitilLs were the qotias of 
and reversioners to the estate of B.ibii Bachn Singh. 
In the plaint there w<is no prayer as to their f/othship. 

An appeal to tlie High Court was preferred by 
Ruiniianduu Pra8ha<l Singb. It succeeded on the 
ground that the suit w.ts biivred by tbe rule of res 
judicata. But thougli the High Court held that the 
case was governed section 13 of the Code of Civil 
Procedure, It tiied the issue, which, in tiiat view, w.is 
withdrawn from its conHidoration by tbe terms of the 
section. 

From this decree the p’aintiffs have pieferred tlie 
present appeal. 

The contest before their Lonlsliliw has been con- 
fined to the two issues — 

1st. Is the .suit maintainable? 

2nd. Is the suit barred by section 13 of the Code 
of Civil Procedure ? 

The first of these problems takes tlio more specific 
lorm ot on enquiry whether in tl.e ciren,„.t..nce. of 
thi« c-nie the plnintille nre entitle.! to chum from tlm 
Court n more .l.vtlnr,.lnry .lecrce ot the cl, meter 
ptoposetl. 
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The Court’s iiower to make a dechiratioii without 
^ moie is derived fi-om section 1:? of the Specilic Relief 
Act. and regard must tlierefore be had to its precise 
, terms. It runs as follows 

“ Any p“rJon eotitled to any legal character, or to any rlqlit a^ to any 
property, may institute a puit against any person denying, or interested 
to deny, ids title to such cliaracter or right, and the Conrt may in its 
discretion make therein a declaration that lie is so entitled, and the 
plaintlil need not in such bint ask for any further relief : Provided, that no 
Court shall make any siicli declaration where the plaintifT, being nhle to 
seek further relief than a mere declaration of title, omits to do so. ' 

A plaintiff coming under thi.s section must, there- 
fore, be entitled to a legal diameter or to n riglit as to 
property. Cm the.se plaintiffs predicate this of them- 
selves? Clearly not; and, this U, in effect, sUUed in 
the plaint, where the}' described thmaseivcsus entitled 
to Bacilli Singir.s estate in case of an infestaej/ after 
the death of the defeadant widows fpara. S)l. 

But as things stand there is no Intestacy: Bicliu 
Singh's will bus been allirmed in a Court exercising 
appropriate jurisdiction, and the propriety of that 
decision cannot in the circumstances of tliis c.ise 
be impugned by a Court exercising an}’ other 
jui isdictioii. 

It is not suggested that in this litigation the testa- 
mentary jurisdiction is, or c;iii be, invoked, and yet 
them can bo no doubt that this suit is an attempt to 
evade or annul the adjudication in the testamentary 
suit, and nothing more. 

This is appaieiit from lln* plaint, from the ainend- 

iiient nuide ^tn the High Court after Ramnaiidaii had 

died, and fioni the very circunistaiicos of the case. 

Tins n«e of a declaratory suit lllustmtes foicil»ly 
the w.iriiing xw Sree ^arain Jfi/ferv. ATm/o’/i Soomlf!/ 
Dass^-e (1) where it wan Kiid ; 

‘ I* pi> In icli iii«rf* •ian;,f'r in In>!ij t'n i lur.* of Jijrj«»li>g <'■‘1 
(1) (II'T2)I. n I. A. S ip. v, l. 
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voxatlotJi litisntlon tliat the CourU i*i loilia-oa^ht to 1*0 ino*t careful that 
mere dcclar.itory «uits be not converte«l into a new a«4 miicluevous source 
of litigation ” 

■ - Here, however, no question ot discretion arise? ; the 
suit fails at the very outset, for the plaintiffs, while 
the will stands, as stand it must for the purposes of 
this suit, are not clothed with a legal chaiactcr or 
title which would authorise them to ask for the declar- 
atory decree sought by their plaint. The suit, there- 
fore, should be dismissed because it is misconceived itnd' 
incompetent. 

Some tcferenco w.h made in the course of the 


191/5 

SllEOK^llSAN 

SlSOIl 

R VJIVAXD4.V 
PrASAD 
SlVG II 


argument to a reversioner’s right to sue where a widow 
with the p.ti’tioular interest was committing acts of 
waste to the prejudice of those wlio might succeed to 
tile inlieritaiico on her death. But such a position of 
necessity assumes tlio ubsenc* of an imnieiUate and 
absolute testamentary disposition. 

Ill this connection tUoi-e is an instructive comment 
in Kathama Natchiar v. Doraiinga Tever (1) where it 
was said in reference to such suits : 

“ Suits of that kind fotm a very special cU-s, and liave been eDtertaiii- 
cJ by the Courts tc necemiale rti. !t seems, however, to their Lordships 
that if such a sml as that w brought it must he brought by tlio ri' (.rMotwr 
with that oiiject, .and for that purpose alone, «u<J that Uie question to he 
dijcusscd is nolcly between Iiiiii and tlio widow ; that he cannot, bj bring* 
ing such a suit, get, as l«*tween him and a lined parly, an oJiuJu.atioii of 
title which he could not gel without it ” 

Tliere 1ms been imicli tUscussbni at tba U.ir as to tho 
aiiplication ot the pica ot resjutlictitt as a bar tf) this 
suit. Ill tlio view their Lonlships take, tlio case li.m 
not reacliert the sbiKC at wbicli an cxaiiiiliatioii iil till, 
pica aiiil tills illscilshioii woillil become n-Icv.iiit. Hut 
ill view ot the arftuiiicilt.s ailtlre-'scd to tiicm llicir 
I.oritstiips desire to oiiipli.isisc tliat tile lalc of 
JutUcala, wliilc timiideil on ancient prece.leiit. i. 
dictated liy a wisdom wliieli is for all time. 

(1) (iSTi) 1. It 2 I -t It’, t’l 
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“ ‘ It hath been well said,* deslareJ Lord Coke, ‘ interest reijJuhUae ut 
til^nh lilium, otherwise great oppression might be done under colour and 
pretence of law.’ ” — (6 Coke, 9 a.) 

Though the rule of the Cods may bs tr.iced to an 
English fionrcs, it embodies a tloctrine in no way 
opposed to the spirit of tlie law ns expounded by the 
Hinclti commentators- Vijnanesvara and Nilakantba 
inclmle tlie plea of a former judgment among those 
allowed by law, each citing for this purpose the text of 
Ka'tyayaua, who describes the plea thus ; “ If a person 
though defeated at law sue again he should be 
answered, ‘ You were defeated formerly. This is 
called the plea of former jndgment.” (See “ The 
Mitaksbam (Vyav.thara),” ch. i, edited by .T. R. 

Gbarpure, p. 1 i, and “The Maynka,’* Ch. i., sec. 1; p. 11 
of Mandlik’s edition.) 

And so the application of tlie rule by the Courts in 
Indiashould be influenced by no technical considera* 
tioQs of form, bat by matter of aab’?tauce within the 
limits allowed by law. 

Their Lordships have’ not failed to observe that 
Ram Nandan Praslind Singh died before the hearinjt 
in the High Court, but they refrain from pronouncing 
auy opinion as to its legitimate consequence in this 
suit, for this formed no part of the discussion l)3forc 
them. Tliey have dealt with this litigation, as it was 
I)re.sonted to them, apart from the i)ossible effect of 
Rain Randan’s death. 

Their Loitlships avill. therefore, humbly advise His 
Majesty that tlm appeal should he dismissed. The 
a])j)olhintH will i>.ay the costs of .such of the respondents 
as have ajipeared. 

Appeal tUsiuitiScd. 

S<»lleitoiH for tljc appellants; T. L. IVilsoif A Co. 

•Solieitors for the n‘H|iondents 1 and H i Grcrtt^cld 
«S' CrachtKtU, 

J. V. w. 
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PRIVY COUNCIL. 


RAM PARKASH DAS 

V. 

ANAND DAS. 

[OH APPEAL FROM THE HIGH COURT AT FORT WILLIAM IH BENBAL.] 


P.C.^ 

1916 

Harch IC. 


Hindu Latc—Eitdoumenl^yaiure, objett, tuttom and practice of mulb or 
atlhal—Jlitjht of tucetitioH a$ ilahaal, cuttom o/~iIahaiil appomtin!; 
a narr^etl man anl father of ehitdren to be ifahani'—AMicalion bp 
Hahant of A«# funehont—Hight of htt $en*or chela to lueeeed him. 

In this appeal the question \ea8 whether the appcHanl 'vlio claimed to 
he aenior eftela of the first respotiOent, the late maftont "l"> haO retire*}, or 
the aecund respooileiit who claimed to liavc been appointed hyliim, 
entitled to eucceed him as the maAa»( of the Patepur atthal or pihIA On 
this question their Lordships of ihe Judicial Corowttee held (reversitifc' on 
the evidence the decision of tlie High Court) lo fasour of the appellant, 
mainly on the ground that tlie second respondent was a married man who 
had not on initiation renounced his worldly ties sod the legettiuR of 
children, and was sot so ascetic or hoiroj?* cAela, hut " as disqualified from 
lioldiug the ofiice of maAant. 

As to the nature, object, custom, and practice «>f sach a religious 
institution, SammanlAo Pandara v. Sellapfa ChfUt (l) was referred lo 

The quescion as to who had tins right to succeed to the office of maAo^f 
depended, according to tlie well-hnowr rul« lo India, imt on the genera) 
customary law, but upon the custoio and usage of the particular m«jA 

ifoAnnt .RaR'Onooj i^oj* v JAtAanl Debraj Grce^iharet Dote v. 

Nundliuore OoiiO), iluUu Rimahuga SetupaU >. rtnanayagun 
P«»a«(t), and Raja Vur.-nah Vaha ». Kar« r«r/«oA A'unAi A'uHi (5) 
referretl to 


®rre,enj Vt<COPNT H*LP*v«. LoiiP Shaw. Sir John Ki-le a' 
Ameer Ati 

(» liejS) I L. I;. 2 M.d >75. <« »''■*> >-'>■>' ■' 

I-) (IBJOi c S. 1 ). A (D..;-) ■ 

(7) ()BC7) 11 Moo. 1. A 1». U 17 1 I A. .C t2. 
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Oil the fjitOstlou as lo the ^jcond re^pijnJent 3 luarrl-J man, tia 
»\Jiicls the Cuiirto Iwloir Ind their Lor were of oplDioii that 

the voreHtt gireo I»y the Subordinate Judge who liad t!ie advantage of 
seHug anti hearing the atitnessc-*, could not bo lightly net aald", 
as that Judge was al»o |*reimnaMy acquainted with the minoers ard 
cii'.torns of the people among win m such a transaction aaas alleged to have 
occurred. There wen?, moreoi-er, iio 'uflicient grounds stated by the Uign 
Court for disturbing tbal a-enltci. Having tliemselics investigated the 
facts, their Lordships held that the rnle-^f attaching weight to the opiri’a 
Of the Judge of first imtance— could not Kafely be departed from m the 


present ca'^c. 

Though the deeds appointing the second and tliird re<poudeiits t) 
buccc'sivcly mafianls were ioeffeclirc, the former being not 
hold tlie I'flice, and tnc latter Imiog died, the first respondent couhl 


their Lordships' opinion, be conaidered to bo still the mahait. 


Hehil 


olKlicaeJ all’l.i, fanclion., and liJil Umsclf rclireJ f«"' Ik'"®'" * 

nahant was not onl/ a sjurilual preceptor, but a trustee In re>r^tt u 

atlJtal. He had by appointing a married man and father of cliiUrco to I ^ 
office ci'iioctited to a violatioii of those vo«s of ascetici-m auJ 
M hich it was ills duty as a trustee lo maintain and protect, in'* aWtcsj 
must therefore be accepted as a Let in the case. A >at.incy lo tb® ^ ' 
had therefore been created uliich under the circutn«tanees would tc' 0 « 
tipon the appellant who sv.is found to bs senior eh'h nod was not a r* 
to be Inconipctent lo be mahant. 


Appeal »<> of li)14 from » jiulgmmit iind decri'i: 
(30th Aiitriisf )9I()) of the High Coiirl »( GiiciltM. 
Avliicli iever.-!e(l a jii(l;:iiieiit and decree (Kith dhi'k' 
1909; of tho Coiiit^of tho SnLfJitli'iuifc ^ 

ilo/tu/rci-pur, 

liii' jiljiintifr was tlio appolluiit to Ills iMajosty in 
Council. 

ILc suit wliieli fj'uvv ris-j lo tin's aiiJJoal was hroiig^i^ 
techlalilish tliu tilleef the phdnti/r te the ollice am> 
peiitioji of mahant ef Asthal P.Keiiar, a religions im^- 
•itelion la (he jriMairer|iar district, nail to thecr'’" 
I>et ties apjiei tain}a,r Iheieto witieli were ef consiiler- 

Value. 

'I'ic' Iiliilntlir, |^„|,.„s|, Uis, ehiimed In li.' the 

eeiilnr chrta oi iliseljile of Arniiid fJ.is (lie IIhi 
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defendant who had heUI the mithantship fiom 
until 1897 wlien he reslf?ned it; but jjjh elahn w.ih 
wholly denied by the dcfejidantK, who assi*rlo<I 
he was the chela of one Balomm Da-*, and liad iicvci 
had any connection with Asthal V.itcpvir*. aial Mn* 
question whether the jduinfiir was or was not ilic 
A « n.»l. j|,(V j)ri|H«i J)!! I ill 
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turn denied . by tlic defendants 'Wlio uU Riijiported 
Anand Das* claim* 

The suit was brought on lOth December 1906, and 
was fmmed in the alternative praN’ing for a declaration 
' that the plamtifE was the senior cJtela of Anand Das, 
and as such was entitled to succeed to the mahantship 
and the properties, or, if it were fonud that Anand Das 
had in fact i*esigned the office and given up possession 
of the properties, that the plaintiff might be put in 
))ossession thereof. ^ The plaint also prayed that the 
will, the deed of 14th May 1897, and the ekrarnamaoi 
the 6th August 1901 might be lield to be fraudulent and 
void, and that the two last named might be cancelled. 

The facts and evidence in the case will be found 
fully stated and discussed in the judgment of their 
Lordships of the Judicial Committee. 

The Subordinate Judge held that the plaintiff was 
the senior hairagi chela of the first defendant; thr.t 
the custom of succession alleged by the plaintiff was 
ju-ovod and he was entitled to succeed in prefomnee 
to the second and third defendants though they 
were both chelas of Anand Das; that the second 
defendant was a married man ami had begotten 
children after his initiation, and he therefore was not 
a Oairagi chela at all and w’sis therefore not qualific<l, 
to hold the oflice of ivahaut; that the w'ill, the deed 
of 1897 and the clcrarnaina of 1901 were collusive and 
void ; and that Anand Das had relinriuishcd the oflice 
of 7n(thant, nnd was not competent to transfer his 
life-interest In it to the other defendants, ills decree 
was that tho plaiiUKT was entitled to the oflico and 
properties subject to certain j)rovlsloijs for the nialn* 
tenance of Anand Das, / 

From that decision iIig dorendantRappeaUsl, and the 
High Court (IbiKTT and Vincknt J.7.) reverse<l the 
decree of the Subordinate Jndgi*, and dlsinH*5ed the 
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suit with costs. Tho jncigmeiit summed up their 
conclusions as^ollows : — 

“In tlic fir&l piflce we disagree witb tlie SuborJioate Judge and find 
that the story told by the plaintiff of liw joining the Patepiir Asthal as a 
chtla is incredible in Itself and has not Iwen satiefactorily proved. The 
account given of his initiation appears to !« false ns the day which he 
fixed fur the same was a day of inonrning at the .\sthnl. 1'hcre is 
practically no evidence to prove his connection with the Asthal from 
.\pril 4th 1884 when he snya he was initiated up to February 1890 when 
he says he A\ent away on pilgrimage and to study SanKkrit. The story 
told by him of the period intervening between February 1890 and OctoWr 
1697 when he says he returned to the Asthal is not corroborated, and his 
statement that during that period he came back from time to time to 
Patepur for funds, does not strike us as probable. His story that from 
October 1897 to July 1904 he was at the Asthal and was not aware that 
defendant No 2 had been appointed mniiant. is in our opinion not probable 
and not established by the evidence. ' 

*' On these grounds alone his suit will fail. 

“On the other hand, we find that the defendants have full> established 
their case that under the custom prevailing in the Patepur Asthal tho 
reigning ndhant has power to select any one of Ins ehelat whom he tliinks 
most eiiitahle for appointment ns Ins euccessor, and the senior ehtla at the 
time of initiation has no prior right or claim to succceil. Tlial a deed of 
appointiiient (inahanti deed) m drawn up and dul) registered and that after 
that has been done, the ehtla selected to succeed is duly iii'talled as mahaat 
by the gift ot jfagri and ehatlar, &c , in the presence of assembled mahantt 
and leading residents of the n«iglil<ourliood. We furtiier find that there 
is no custom by which blood relatione of a mahout are debarred from 
l>clng eclected to succeed him or froin being appointed as nmftaatr 

“ We find that defendants Nos. 2 and 3 were duly initiatcsi as cAelas 
of Annnd IVis and that the) were ^aira^i cArfar and not ^riAnit (secular) 
cAela*. We think the evidence offered to prove that the defendant No 2 
18 a married man is altogether intonelusivc ” 

On this appeal, 

A. Jlf. /Juntie, for the apitellant. 

Sir Tri7/ia»i Garlfi ami B. Dube, for the resjioml- 
enis. 

Tho arguments were entirely on tlic facts which 
will 1)0 found discus«c<l anti tlealt with in the jud^»- 
metjt of the Judicial Committee. 
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For the law on the subject, whicli was nut in 
dispute, the following cases were cited by counsel 
for the appellant : — 

As to the origin and object of a mnlh as an 
'■ institution of a religions character, Sanimantha 
Pandara v. Sellappa Chetti (1) per Sm C. Turner C.J. 
was referred to. As to the evidence and mode of 
proof of custom as to the succession, reference was 
made to Greedharce Doss v. Nund Kishore Doss (2) 
per Lord Romilly, Muttu Ramalbufa Setupati v. 
Perianayagum Pillai (3), Raja Vurmah Valia v. 
Pavi Vurma Knnhi Kiitty (1), Janoki Debi v. Gopal 
Acharjya (oh Genda .Puri v. Chatar Puri (C), 

Ungam Pillai v. Vythilingam Pillai (7), Dhagahan 
‘ Ramanuj Das v. Pam Praparna Pamamij Das (8), 
and Sitapcrshad v. Thakurdas (9). [Lord Sii.W 
referred to Mahant PamanooJ Doss v. Zlahani 
DsbraJ Doss (10).] 

The judgment of their Loidships \vas delivered by 
Lord Shaw. This is an appeal from a jnilgmcnt 
and decree of the High Court of Judicature at Fort 
William in Bengal, dated the 26fh August, 1910. rever- 
sing a iudginont and decree of the Second Snbordiaatc 
Judge of Mozufforporo, dated the 10th June, 1909. 

The question in tlie appeal has reference to the 
ollicc and rights of a mahant of an asthal, known a*’ 
the Patepore Astliul, in the district of MoznfTerporc. 

(1) (IR79) I. 11 ‘2 Mrt.1, |7r,, 17J. (7) (1893)1. 1 ,. 11. IC 5fn-1.490, 493 I 

(2) (l8r,7)n M.mi I. a. 405, 428. L. 1L20 I.A. 150, 15I. 

(3) (1874) L. n. 1 [. A. 239, 228. (8) (1895)1. 12.22 Culc. 8t3l 

(4) (1876) 1.1,. ii, t \u,). 235^ 251 ; E. R. 22 I. A. 91. 

1- a 4 1. A. 76, 83. (9) (1879) 5 C. U If. 73 79. 

(5) (tR‘<2) 1. I,. n,‘JU-«l.-.7«C,77l ; (10) (IH19) 0 S. D. A. (R n^) 

I.. It. 1() I. A. 3*. 37. 2-22, 2-‘9. 

(6) I. n. i{ 0 i^g. 

E If. 13 1, A. to ), 105. 
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There are rival claimants to this oflicc in the person of 
the plaintiff and of the defendant No. 2. The 'defend- 
ant No. 1, Anand Das, was the maliant of the Patepore 
Asthal. By written documents and by his actings lie 
has, as will be afterwards found, abdicated. Bnt in 
this litigation he supports the claim of defendant 
No. 2, in whose favour lie has granted those deeds 
which will be hereafter refened to. The asthal is one 
of some importance, and is stateil to have a revenue of 
50,000 rupees a year. 

An asUial, commonly known in Northern India as 
a inut/i, is an iiretitution of a monastic nature. It is 
estahlished for the service of a particular cult, the in- 
struction in its tenets and tlm observance of its rites. 
The followers of the cult and disciples in the institu- 
tion aie.knowii as chelas ; the chdas are of two classes 
— celibate and nou*celibatc. In the asthal nt)w being 
dealt with, the I'oligious brethren were the lairarfi or 
celibate chelas ; tlic lay bi'etliicn were yirhast or 
houseliolder c/»efas. The mahant must, by the custom 
of the muth, bo a hairagi or religious chela. The 
mahant is the head of the InstUutioii. lie sits upon 
i\ie gadUi ; he initiates c'aiuUdatcs into the mysteries 
of the cult; lie superintends the worship of the Idol 
and the accustomed spiritual rites; he manages the 
property of the institution ; he administers its afTaii-s ; 
and the whole assets are vested in him as tlie owuei 
theixjof in trust for the institution itself. Upon liis 
deatli or abdication he is succeetkHl by one of tlie 
bairagi chelas.- These bairagi chelas an*, as st.ile<l, 
celUutcs; or if they have ever lieeii m.irriwl they 
must, prior to their initiation as <*airOf/i chelas. have 
r».‘nouncc<i their wives and families and have con- 
formed to tlie pr.ietice of the inttth. This pr.iclice is 
asci'tic: it involves a Neismitioii from all worldly 
wealth and lie«. un<l a soU tletUouicui to the ‘•ervlce-. 


1916 

Fasi 

PARKASn 

Das 

ASAMft Dap. 



714 


1D16 

Ram 

Paiikasii 

Das 

«. 

Avand Das. 


INDIAN LAW REPORTS. [VOL. XLIII. 

and rites of the (See, IVilson's JReUgioiis 

Sects of the Hindus, pp. 51, etc.) 

" Piom pjraons endow the Bcliooh with property, wlileli is rested in 
the pieceptor for the time l>ein;;. and a home for the school Is erect-’d flnd a 
mattain constituted ” : Sammantha Pandara v. Sellappa Chelli (1). 

It is, liowever, the rale that this property is held 
by the mahant as its owner, and the siicce.ssion to him 
in .such proi)ert3’ follow.s witli the succession to tlie 
office. Tlie natut'e of t)ic ownership is, a.s ha.s been 
.said, an ownership in trust for tlie ninth or institution 
itself, and it must not be forgotten that althongh Inige 
admini.sti-ative powers are nndouutediy vested in the 
reigning mahant, this trust does exist, and that it must 
be respected. 

The question a.s to who has the rigid and oflico of 
matiant is one. in their Loitlships’ opinion, which, 
according to the well-known rule in India, must de- 
pend upon tlic custom and usiigo of tlie p'lrtical.ar 
mnth or asthal. Such quc.stioiis in India aro not 
settled by an appeal to gonenil customary Iiiw; (ho 
usage of the particular mwM sfands as the law there- 
for. 

Jr appears [Mnhant Hanianooj Do.s.s v. 

Dchrnj Doss that the muths are — 

“.»f uMnely. movrotui, imn-Ziaili nnJ kalim!, tlal I'n U'O 

liivt llio oflitv of chi«f fnaAa"t won iHToiJlmn, and dmolvcd iipotp Um cfifi’f 
diHcipli’ o£ tl'o I'Xfttinp mahani, wlio, iiiom»er, n.iinll/ iiom?tiat'*d him 
l>i« Bucci.««ir 5 lli.it In kpcouJ tli« ofllro uai i(ect«'0-Jhfl 
maharti |l•illR N.-IccIrtI l.> an a^-.'inWy «f mtikiinlt ; and thit in tli<- third Ih'’ 
app'pinttimtit of prcti'Unf; tntihant tMii vi-ited in the nilin;; j'OMer " (pr^^"* 
iniMy llio civil po*i'iT). * nr in tli« party wlm endoH-ed tlm tempi-.” 

The ca.so ciusl wjis interc.stiug, ami (ho r(’/>ort I’ro- 

ceetls : — 

"Mf Mcm-i Ih-n <)irr..le.i tim /uiK<f«f of th- .*><i Id-r l>>«nniir Adiwh't 

lo «ni» wiiat » «• III., law of th« «Aii<rrn« In rrjjsrd to th* apiioliitm-nt * 


(I) (1S79) M. 175 ^ 17 .,^ r, S.D A. (II<m;:.)2'ii'. 
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presMinij mnAanI of n muJA or t**mplc called ‘ mourowi ’ ; wlietlier the 
pntictpal dnciple of the la«t niaAanl should oiicceed, or whether the exist- 
ing tna^ani was c >mpotent to app<dnt wham he pleascl from nmeng the 
body of lits disciples ? 

The reply of the pandit was as follows • Under the circumslanc.es 
staled in tiio (]U“siion, the principal cAela or pupil is entitled to succeed on 
the death of the presiding mnAant of a mourooii or hereditary mulA If 
the principal pupil be personally unBt to succeed, or be disqualified by any 
of those causes which, according to the thattrat, arc aufficient for each dis- 
qualification, then in that case the presiding maAanf should, during lits life- 
time, select one properly qualified from among his pupils to succeed him. 
The person so selected will succeed.” 

AlongsidG of this report sboiild be placed the view 
of Sir Charles Tamer in Sanimantha Pamlara v. 
Sellappa. Ghetii (1) to this effect 

The preceptor, the head of the institution, selects among the affiHatei? 
disciples him whom he deems the mo«t competent, and in hi? ow n hfc-time 
iustala the diaciplc m selected as his successor, not uncommonly with some 
ceremonies. After the death of the preceptor (he disciple so chosen is 
installed ill the gaddi, and takes by succession the property which has 
been held l\y his i>redccessor." 

Their Lordships arc of opinion tliat the Inngnago 
Ihst quoted cannot be taken in any sense as a statement 
of the general. law of India. Any contention to that 
effect would indeed not be in accordance with Sir 
Charles Turner’s own views, lie having made this 
plain in the succeeding passage of liis jtulgment . — 

” We do not, of covirne, mean to lay down,” said he, ** that the property 
may not in some cases Isj heW on d ff*reot ronJilion* »iid siihj^t t idlfTerent 
{neiJents.” 

It in short may rank as one of the varieties of cir- 
cumstance ami tenure wlioso adoption or rejection 
will fall to be delennined by the usage and cnslom of 
tlic muth. 

That titiH forms the controlling rule with reganl to 
the right to the oflice of viahaut may now l>e consi- 
dei-ed ns having been conclusively scttldl by authority. 

(1) (1S79) I. h. n. 2 >l4d. 175. 17?. 
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Sind rites of tbe asthal. (See, e./y., TPtYson’s Jieligious 
Sects of the HintliiSy pp. 51. etc.) 

“ PioiH persons endow the 8C]io<)U with property, which is vestfl in 
tlie pieceptor for tho time being, nad a liotne for the school i'i erecW and a 
luattam constituted ” : Sammantha t*andara v, Sellapjxj Chetti (1). 

It i.s, liowever, the rule that this property is held 
by the mahant as its owner, and the succession to him 
ill such propert 3 ’ follows with the succession to the 
office. The nature of the owaersliip is, as lias been 
.said, an ownership in trust forthe inuth or iiistitntion 
itself, and it must not bo forgotten that altliongh large 
administrative powers are niulouutedlj’^ vested in the 
reigning niahanf, this trust does exist, and that it must 
be respected. 

The question as to who has the right and office ol 
mahant is one. iu their Loidships’ opinion, which, 
according to the well-known rule in India, must de- 
liencl upon the custom and usage of the particular 
muth or asthaL Such questions in India are not 
settled by an appeal to general customary law; the 
usage of the particular stands as the law there- 

for. 

.It appear.s [Mahant Ramanooj Doss v. Mahant 
Debvnj Doss (2l] that the muths are— 

of nir03 dc^criptloBJ, iiaraely, pKncSa«a’ And Aot'wi, that I’l* ibe 

tiret the office of chief mahant wag hereditary, and devolved upon the chief 
disciple of the existing mahant, who, moreover, munlly nominated hhn a’ 

I'ia succi'igor ; that in the accoad the office waa cIeotive.jlie pre>Miog 
mahant being a.,lccted by «d ai-cinhl^ of maSiwn/ and tliat in the tWrd the 
appoiiitineiit of presiding mahant wai vested in the ruling poiver” (prc-ni. 
mably the civil pow’er). * or in the party who endowed the teinph*." 

The case cited w,i8 interesting, and tho report pro- 
ceeds : — 

-Ur. 'foney then directed the of tlie Sudder Djwrtnny Ad whit 
> state w hat w.n tlio law of tlia nkattra* in regard to the oppoiiifnt-’'it *^f • 

(l)(lS70)I.t,,,,^2 M»l. 175, ITS. (2) (IS.IO) S S.D A. Cnmi:.) 
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rresldin- nahant of a muth or ti'inple callcJ ‘ moarawi ’ ; wi.ettier the 
principal dnciple of the Ia«t inaAa«r alioiiM succeed, or whether the exist- 
nalrtMj wasc'inpetent to appoint whom he pleased from among the 
Dody of his disciples ? 

“The reply of tlio ;KJndi< was as follows: Under the circumetatHOs 
*tated in the qn-stion. ilic principal ehtla or pupil U entitled to succeed on 
the death of the preeidinp mohani of a mouroott or liereditwj mulh. If 
the principal pupil l*c personally unfit to aucceej, or he disqualified hy any 

of those .-ause. svlnch, according In the thattra*, ore sufficient for such djs- 
Huahfication, then in that case the presiding maliant ahould, during his life- 
1 sefect on- properly qualified from among his pupils to succeed him. 
The person so selected will aiicccod.” 


Alongsiae of this report should be placed the view 

0 ir Charles Turner in Sanonanfha Patidara v. 
Selfappa Chetti (1) to tl,i« effect 

P^^o®ptor> the head of the institution, selects among the affiliated 
' tat '^*i deems the most competent, ami in hi? own life- time 

s 3 t le disciple so selected as his successor, not uncommonly with some 

1 7 Tr° 4 T' death of tlio preceptor tho disciple so chosen is 

e n tho gaii4i, and takes hy succession tho property which has 

been held hy his predecessor.” 

Their Lordsliip.s are of opinion that tho Jangna^ro 
* St quoted cannot be taken in any House ns a statomont 
^ fi®*^*‘rul,law of Iiidin. Any contention to tlmt 
e ect would indeed not be in accoidnnco wiili Sir 
harles Tiirner’.s own viow.s, he liavliifi: made this 
idain in the succeeding pas.sago of his judgment s— 

e do not, of coiimc, mean to lay down,” said ho, ** that the projx'rty 
not in some ca*es l><! hcM on «1 ff.Tent coodillons ami sutiy-ct t MlUT.'ront 
ineiJonta.” • 


It in short may rank as one of the v.iriotlo^ of cir- 
cumstance and tenure whoso adoption or rejection 
^ill fall to be ilctcrmiiicd by Ibc usage ami custom of 
the tniith. 

That this forms the controlling rule with reganl to 
the right to the onice of tnahant may m»w In* immh;. 
dereil as having been conclnslvely aeltlisl by mitlmrlty. 


(11 (ifiT?) 1. 1. Ih 2 M*l K5. II?. 
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In Greeilhai'ee Doss v. Nundkissore Doss (1), LonI 
RomiUy ko jiut it, observing “that the only law of 
these mahants and their ofGces, fanctions, and (Inties 
is to be found in custom atitl practice, whicJi is jn'oved 
by testimony.” More recent authorities, such as 
Muttu Damalinga Setup'iii v, Perianayarjum PUiai 
(2) and Ifaja Vnrmah Valia v. Ravi Vurmah Kiinhi 
Kutty (3), confirm this proposition, with the explana* 
tion w’hicli their Lordships think it right here to 
i-eiieat, given by Sir Barnes Peacock as Chief Justice 
of Bengal, and cited witii approval in the Ciise last 
meutionecl to the following effect. 

“JJuineroiH ca'cn JiAve been cUcJ to pIioh* wljat u-a? the iiiiiso, but the 

Jaw to be JaiJ down by (In's Court mu«t I>e a? to «liat h the u«gc<'f 

mahanUe, We apprelieml that if a p.'fHOn endows a college or reJ(gi5“® 
Jii^titotbo, tlie endc%>'cr ba^ a right to Jay Jown the rule of suctesei®'' ? 
blit when no such rule lia^ been JjIiJ }t must be pruvjJ by 

cvidi*nce what N the usage, in order to carry out the intentioo of tb® 
original endower. Each case must bo governed by the usage o( the parti 
ciilar mahonlee-" 

As between the rival claimants to tliis mahantship 

the situation is as follows : Tho plaintiff maintains the 
broad proposition that acconling to the enstom of tiiis 
miitk the succession falls to the eldest or senior (thid 
is, earlie.st inducted) bairagi chela ; that it so fails as 
of right; an<l that thi.s right of succession cannot he 
defeated by any deed or deeds executed hy the reign* 
ing mahant. if this be correct tlierc is an end to the 
claim, .so it is maintained, of dofeiidant No. % 

Upon tho other hand defendant No 2 maintains 


tliat tliere i.s no sucli absolute light of succos-slon. 
that there arc deeds in c.xi.stencc under tlie iiaiul of 
Aiiand Da.s, tlie then leigaiug mahant-, wliicli transfer 
to anti Vest in liim, the second defendant, the mahant- 

•shlj); and tJiat, the question of snccc.ssion heing thus 


(1) (1SC7) II Moo 1. A. lo.s, (3) {I67f.) I. U U- « lb"** 

(2) (1874) L. U. I I, A. 20D, 22S. 1. K, 4 I. A. 'C-. 82. 
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settled. Die defendant Xo- 5 is now in ofiice under a 
right — Vfliich is not defeasible by any right in the 
plaintiff as allege<l senior chela. Pickash 

Their Lordships have considered deeds executed r. 


by predecessors of the parties in the years 18o2, 1854. -'NAtn D*". 
and 1866 respectively. As between the propositions (i) 
that the choice of the reigning mahaut must prevail, 
and (ii) that the right of the senior bairagi chela must 
prevail, their Ixirdships are not prcjxircKl to affirm that 
either proposition is niion those dcetls made out. In 
the first phice, langnag'C, apparently of selection, is" 
used; bnt in the second place, the person selected is 
in each aise the senior bairagichela for tlie time being. 

Ami there is in the evidence an api>arent admission of 
the right of tlie senior chela to the office. Eastly, 
theie is no instance given cither in the documentary 
or oral evidence of a senior c/ic/a having been snpor- 
sedttl b}* virtue of the selection of another by the 
niahant for the time being. In the view taken by 
their Ixirdships, it is uiinecess;iry to come in this case 
to a decision npou this issue. 

' For, in tlieir Lordships* opinion, such un issue is 
superseded by issues of fact, Tbose issues are of 
undoubted difiicuUy. They arc the snbiect of e.xti'Ome 
conflict of testimony. The number and widtli of tJie 
topics in dispute are lare even in questions of disputed 
fact coming ti*om India. These topics may, liowever, 
be conveniently r.iiiged in two divisions. 

The first question is whether dercrulunt Xo. 2, tlio 
nominee of Anand Das under the dcisls now to ho 
lucntioncd, is competent to be inn/miif of tills ost/ui/. 

Tins competency is cliaUenge<l: if tlio chnllongo ho 
sound he cannot succceil, 

Tlic second question is, is the plainliff a baii'agi 
chfla of tins mulhl His entire life liistory, voucIumI 
by himself ami others, is clmllenged as a tissue of 
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1916 fiilselioocl. If this clmlleiige be sound the plaintiff 
Bam cannot succeed. 

Wliat would liapxien if both of iliese challenges 
t, were sound or both were unsound tlieir Loidships 
Ananh Das. need not consider, as they have come to a definite 
conclusion' that the one cliallenge succeeds and the 
other fails. 

Before, however, tlie investigation is entered upon, 
it may be convenient and proper that the following 
genei-al observation .should be made. Their Lordships 
have hud the duty, in view of the reversal of the judg- 
ment of tlie Subordinate .Tndge by the High Court, of 
considering for thcmselve.s the entire body of tlio 
evidence in the case. They desire to record that in 
their opinion the Subordinate Judge has dealt with 
. this comple.K and onerous case wltli much care, and 
that, although they differ from iiim in one or two 
IJtU'ticnlars, his conclusions appear to tlie Boaitl to be 
^ stated with clearness and with cogency; and they 

think it right also to say that there tloes not appear 
to be any ground for the reflection made in the jntlg- 
ment of the High Court that the Subordinate Judge 
baa disiilayed in any portion of Ids judgment or has 
been in any particular moved by either partiality 
or bias. 

Upon the first question, tlie objection taken to Rain 
P.irtab Singh, the .second defendant, is tliat lie is a 
married man, the father of a son and daughter, one 
at least of thc.se children havliii; been born since he 
became, or is alleged to have become, inahant. 

This enquiry into the domestic relations of the second 
defendant is of course on an Issue which is ftnula- 
mental. For the jiroposition cannot be denied that, 
even upon the as<mmx>tiou that a right of selection did 
exist on the p.irt of the maitaut as among the bairagi 
cfu’lns, tlie noudiiatioii must fall upon one who Is 
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competent to hold his important sacred office. For 
instance, the person chosen may be disqualified by 
reason of bodily deformity, of bodily disease such as 
leprosy, of disease of the mind, or of the leading of a 
life which is immor.il or is inconsistent with the 
religions vows of the brotherhood. In all such cases 
the nomination would be void. 

Among these disqualifications stands the contract- 
ing of marriage and the begetting of children. As 
already mentioned, initiation of a married man mnst 
be preceded by the entire and permanent sopaiiition 
from his wife and by the giving up of all worldly ties. 
On the question of marriage, which will afterwards 
be considered In this case, it is no part of the rc.spond- 
■ ents' case that defendant No. 2 was once married, but 
had relinquished tbo.se ties. The disjmto of fact to be 
afterwards investigated is upon the broad question of 
^Iiotlierheevcr was, or, Indeed, is now, a married man 
or the father of children. 

If this question he answered in the allirinative, 
disqualification attaches to that defendant} ho can 
never be mahant. And the deeds appointing him to 
that office or giving him any administmtivc rights, 
pre.sent or prospective, with regard to the mahaiitship 
‘^ro void. 

VTas Rain Partab Singli a marrietl man and tin* 
father of children? 

No registcr.s of marriages can he appealed to. The 
evidence given In the case is that of the plalntlir. "ho 
attended the marriage ceremony, which he deocrilK's 5 
of Kishen Das, wlio also gave evidence to this clTocl: 

of Sitahullnh D.is. the mnUmit of a nelghlsmrlng 
osU'of of Chainixira, who lent eleplmiit.smid hop«e'« for 
marriage procession. There Is aNo the evidenp* 
of other witnesses, one of whom. Aj<sil‘y“* ^ “ 
defendant No. 2 having ft wife, a *' 
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daiightei’, nntl swears to hu^riiig seen his son some fonr 
or five years ago. There is some other evidence of a 
similar description. In sliort, if tlie case stood at 
that point, tlie fact of the marriage and of the existence 
of the wife and sou and daiigliter wotild be beyond 
question. 

Their Lordships think it necessary to ad%'ert to tins 
farther j^oint, which is of wide Rignific.nnce in regard 
to more than the present issue. The case for the 
plaintifr on this topic, as on nearly all otijers, is 
stated in the evidence witli complete particularity, a 
particnlarity achieved in many instances in the coarse 
of ail extended and meticuioiis cross-e.xamination. 
The date of the marriage, for instance, is given; the 
name of the family Into wliich defendant No. - 
married, and of his father-in-law, togetlier Tvith his 
residence and the j)resent residence of wife and 
children, all are frankly given, ft is farther men- 
tioned that the ceremonial of marriage was the cause 
of expense to Anand Das, defendant No. 1, the then 
reigning mahant. Defendant No. 2, Ram P.utab, w.'is 
his nephew. Ail exjienses were entered in the books 
of the asthaly and thi.s eXjiense would there appear. 
Furtliermore, in a criminal case, to whicli reference 
will afterwaixls be made, it is alleged that Hainan Lai. 
wlio knew the circumstance, made a statement on oath 
that defendant No. 2 was married. Tlio Magisti.ite 
who tried that case stated in ids judgincnt that an 
adini&sion of the marriage was made in the course of 
it. An offer was made in the ju'esunt case to piodiice 
a copy of the statement of Hainan LjiI, and that wis 
resisted. Thch* Lord.siups aio of opinion that the note 
of the admission made to the Magistrate in the 
ciimlriid case was rightly lojccted as by itself evidence 
of tiie fact lecorded therein, and also tliat the ol>jcc- 
tion of defendant No. 2 to the production of a cep.v of 
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the evidence of Htiiuan Lai \v;is jiistinod' in la^v. But 
the peculiarity of the case is this: Human Lai was in i>.„, 
court while all this was Roing on ; he was acting as 
a legal representative of the dcfemlants; and ho was v. 
not called by them to clear up the matter, or to deny 
that he made the statement alleged or to explain it. ' 

Their Loitlships are not surprised that that circum- 
stance should have made a deep impression upon the 
mind of the Subordinate Judge as to where the truth 
upon this issue of fact reallj’ lay. 

The counter-case is that the whole of this story of 
the defendant No. 2's being a married man and the 
father of two childien is a pure invention. The 
extraordinary circumstance is that, although places, 
events, and people have been named so ojicnly and In 
such detail, and although the cross-oxnmiimtion on 
behalf of the defendants has in many instances elicited 
overwhelming materials for exposing the fulsohootls, 

If they were falsehoods, none of these mntorinis wore 
taken advantage of, and no such exposure is attempt- 
ed. No witnesses were brought from the village 
named to say that defendant No. 2*8 wife and chlldion 
do not live there. Her father, who had boon oiionly 
named in the plaintifTs evidence, is not cited. In 
short, the details elicited at groat length in cro‘*3- 
exiimination of the plaintiff for the purpose of testing 
his evidence arc left just as ho has 2 dace<l them, 
without the fieoplo whose names arc put to him being 
ijrought for^vard to contradict in any particular the 
statements that he has made. To this c;isc the answer 
made by defendant No. 2 is: “ My father-in-law 1 my 
'vife I my children ! Jio such persons exist.’* And the 
is left there. 

As to the books, they have not l>eon pnxlucoil for 
period which Is critical in this c:»so. It is .-tdinit- 
*(*‘1 that the manager of the asthal. Rachunaih. w:is 
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resiion.sible for their custody and accuracy. Had they 
' pi-oduced tJie absence of entrie.s in tliem would, 

defendants’ case be true, have completely 
AsasdDc plaintiffs allegations. Tbe story 

SASD AS, Tvhicb Eagbniiatli gives as to the books is, in their 
Lo['cI.shij)s’ opinion, very unsatisfactory. He says that 
tliey were destroyed or taken away by one Kamal 
Sabi Dewan. He assigns no possible motive for sach 
an act; Kamal i.<? available as a witness, and is not 
called. 

Their Lortlships do not go farther into the evi- 
dence upon fbi.s subject, except to say that in face of 
the fact that conclusive evidence upon material parti- 
cnlar-s with regaitl to this is.sne liaving been available 
to the defendants and not led, their Lordships are not 
prepared to accept in lieu thereof general statements of 
belief on the part of other witne.sses to the effect that* 
so far as they know, the defendant No. 2 is not a 
married man, and that Iris conduct in representing 
himself imd acting as mahant proves that he is not 
disqualified. 


Rinally, upon this head their Loidships think it 
right to observe that upon a question of fact such as is 
now being investigated, the verdict given by the 
Subordinate Judge, who had the advantage of seeing 
and hearing the witnesses, cannot be lightly set aside, 
especially as that Judge was also presumably ac- 
quainted with the manners and customs of the i^eople" 
among whom such a transaction was alleged to have 
occurred. They must further remark that they sec no 
sufficient grounds statwl by the High Court for dis- 
turbing the verdict come to; Jiaving themselves in- 
ve.stigated the facts, they are of opinion that the rnle 
which applies — of attaching weight to the opinion of 
the Judge of first instance — cannot with safety ho - 
departed from in the jiresent instance. 
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The result of this portion of the case is fatal to the 
claim of defendant Ko. 2. He cannot be mahant. 

He was the nephew of Anand Das, the reigning 
mahant, who was api>arently determinetl to favour 
him. Bj’ a will dated the 24tli June, 1890, he ap- 
pointed this nephew to .succeed him. 'By a deed dated 
the 14th May, 1897, he resigned the office, and consti- 
tuted the second respondent as his successor. And 
by an ekrarnama dated tlic 6th August, 19U4, it 
was agreed between the uncle and nephew that the 
third resj)ondent, another nephew and brother of the 
second respondent, should sncceetl the latter in the 
office of mahant. All these dee<ls, for the reason 
stated, aie unavailing, and must be set aside. 

The deeds were in themselves, if may be added,, 
of a peculiar character. The will stated that Ram 
Pnrtnb Das was senior chela and inter alia was 
competent to “perform the slieva of Taknrjl.” The 
mahant seven years afterw^mls. namely in 1897, turns- 
ferred the absolute ownership of tlio asthal and all 
the properties and goods thereof to Ram Partab, the 
nepliew, as mahant, but with the resciA’ation to Anand 
Das. the gmntor, of an annuity of 12,000 rupees per 
annum, and with a declaration that Ram Partab should 
have — • 

“ no rlglit or poster to Jo atntliinf; without myaJvicc and con^nllation 
with me, atid shall keep liiinxlt under my Ko»ernaoce and |>ower in 
respect to the inanapenient of etvry form relatin;; to tlir otfAat,**' 

while the clo'sing panigraph declared — 

"that w ithont tiiv consent and aanctioo he shall ti'>t li« comfctentto 
appoint and of his as maAflaf, " 

The eJerarnama seven years later, inimely, in 1901, 
went a step further. The cfToct of litis docti w:is that 
Ram Partab \v;ts to pay .\nand Das— 

“ ary amoui.t of mciiey rrhleli at anj time I, tlie £r»t party, may rt'jn’re 
for jer»3 lal expetiKe*. ” 
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TJien occurs a clause to this effect-^ 

“ As I. tiie seconJ pArty, generjlly keep utnvelJ, therefore I, tlie fir^t 
pjrty, \\itli consent of (he «ieceii<I party, have permitfeJ the tfifrri partj 
(another nephc«’) to perforra tUetra'lh of me, the fir-'t pirty. ’’ 

'• The inenniiig of this is that, wlieireas according 
to law anti custom the successor in the ninhaiitship 
performs the religious rites attending the obsequies of 
his predecessor, an arrangement was come to by wiiicli 
this was avoided, and that vital rite was, so to speak, 
handed on past the second defendat>t anti confided to 
his brother, the thinl defendant. Whether such a 
transaction with icgiiixl to a mahantship in Iiulia be 
competent and possible need not be^ determined, as in 
their Lordsliips’ opinion the wliole deeds are void, in 
consequence of the disability by marriage of the second 
defenthint, Ram Parlab. It is not unworthy of remark, 
however, that the fact of the marriage of Ram Pnrtab 
and of this being known to Aurmd Das, might ntford 
tlie only reasonable explanation yet oilered for passing 
over Ram Partab, seeing that the marriage of the latter 
would undoubtedly have incapacitated him from 
performing the obsequies of bis uncle. Tliero is no 
evidence tltat Ram Partab’s state of health w,as 
such as to create any incapacity. Tiie inference, in 
short, is that the second defendant was 'married and. 
the father of children, and that his uncle Anand DaS 
knew it. It may be mentioned that the tlurd defemh 
ant, it was admitted at the Bar, is dead. 

Tiie second question in the case is» accordingl3’» 
whether the plaintiff answers this doscriptioji and is 
a hairagi chela. The deeds founded on by the defend- 
ants having been declared invalid, and the second 
<Iefendant being ineomfietcnt to hold oflice, tbeie Is no 
dispute iliat the eldest or .senior chela must succeed 
to the mahantship. 

'Phe j>lainti/r narnites the material cii’cumstanfcs 
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of Ilia life history in his own evidence. As the 
Suhordiniitc Judge obsei-vcs — 

“ lie lias Veen cros^-exanuDcd very severely for be^erai clajs, and lio was 
asked questions relating to tiie minutest details of tlie atlhal and its 
people and he has acquitted lilmself very creditaWy. Ho knows all the 
and servants of the astral; lie knows eiery creek and corner of 
the ogfAnl building ; he dcscrilies the room of the ortAoZ in which he 
used to live. lie names the maAautt of other aslhalt, os uell as their 
cAeZar. He nientions'the handara* he attended with th^defemlant So. 1,” 

Their Loitlships agree with the Subordinate Judge 
tliat no cxxilanation ha^ been given of the intimacy 
nnd unquestionable accuracy of the plaintiff with 
people, events, and affairs of the osihal, except upon 
the footing that he was initiated as one of tlie chelas 
thereof. 

The details are briefly these. When lie was about 
10 years ol age, the plaintiff went to bathe in the 
Ganges with his aunt and some women of his cn'ite. 
The Ganges was only a distance of 6 or 8 miles from 
his native village. The story is that Anand Das had 
pitched his tent dose to the river, and that the boy, 
after hearing the ringing of the bell, wont and saw 
tlie idol which Anand Das had taken with him. and 
was asked by Lacbmi Das whether he would become 
a hairagi; qjid be agreetl and stayed on. Ho 
was in poor circumstances, and It was a rich astfial 
into which he was to be initiated. His father a year 
aftcrwaixls came to the asthat and made enquiries, 
and consented to his continuing tlicre. His initiation 
took place on the -tth April, 1884. He rcinainod at the 
muth till 1889. Being then 15 years of age, he was 
sent to Ajodhya. In Ajmlhya ho receivetl an e<luca- 
tion fitted to qualify him for his |>osition as hetiragi 
cJicIa, including instruction in the Sanskrit language. 
He returned to the with in 1897. In the meantime 
he had paid occasional visits to the Anand 

D.\s, who had made iKivmcnts of the sums requircil 
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1916 for iiis Tiiibriupn", all of 'wbicli payments would, in 
Raji file orcliuarr course, api>ear in tbe boolcs of the asth'aL 
Paekasb From 1897 he remained in the asihal nntil the year 
r. 1901. In that year he was asked to sign as a witness 
Asasd Das. ekray'iiamat which was the last of the series 
of documents above referred to. and under which 
defendant No. 2, had the mahantship confirmed to him 
"by Anaud Das, his uncle, but under the peculiar 
reservations and conditions already referi-ed to, and 
with, so to speak, a destination over in favour of 
his hi-other, the late defendant No. 3. This was the 
first deed, apparently, towhich the plaintiff’s signatnre 
had been required. 

It is beyond question that after the initiation of 
the plaintiff, and under what inflneuces is not known, 
the defendant No. 1, Anand D.is, made the resolve to 
attempt to bring bis nephew or nephews into tbe suc- 
cession to the mahantship, and that he was not deter- 
red from this scheme even after he was aware that the 
defendant No. 2, Ram Part.ab, was married. The plain- 
tiff. however, stood in the way of tliis scheme, and if 
his signature could be obtained as witne.«!s to the fkrar- 
7iatna, this might liavc gone some way to the defeat of 
the plaintiffs rights. 

‘Whether this story be on all points correct will 
never be ascertained ; but this at least is true, that in 
1904, just about tbe time when the founded 

on the present case was, in fact, executed, the idaintiff 
brought a criminal suit in respect of the assaults com- 
mitted upon him on the occasion of his e.xpnlsion from 
the Patepur asthah and the reason assigned by him for 
having been assaulted was the failni-c to sign an 
ckrarna^n'i as a witness. TIio jdaintiff succeeded 
. bofoi-c the .Magiatmtc, and a conviction followed which 

Was quasliccl on ai'peal. Their Lordships do not think 
these proceedings to be relevant in tliis case. The otic 
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important fact is that they ^ere taken on a ground 
Tvbich is referable to tlie.execntion of an ekrarnama, 
and they "were taken by the plaintiff as a claimant to Parkash 
be a resident as of right in the asthal, from ■which he r. 
had been expelled. It should be added that the ^sand Das. 
plaintiff’s account of liis expulsion includes this — that 
he was deprived of the possession of his books and 
papers, including all the letters leceived by him from 
Annnd Das, the malutnt^ while he, the plaintiff, was 
absent receiving education at Ajodhya. 

By accident there have, however, been found two 
postcaids, which are produced in this case. It is not 
seriously contended that these postcards are forgeries. 

In their Lordships’ opinion they are of importance. 

The first is dated the 6tli August, 1902, and is from 
Sukh Deo Das to the plaintiff, addressed thus: “To 
Rum Parkush Das seH,” and the address is given, 

•‘Asthaii Patopur, thana Patepur, district Mojcnffer* 
pur,” The official post oflicc stamps are: (i) “Raj- 
nagar, firh August, 1902”; (ii) “ Mahuwa, 8th August, 

1902”; and ('iii) “ Patepur B., 9lh August, 1902.” In 
tills Sukh Das writes to the iilaintiff; — 

“ I had told you tliat I would write to you ui care the Cliandnka (k 
treatise on Sanskrit grnimnar) w a? being taught ” 

The second postcanl is from Ambar Jauanlan 
Dasji to the plaintiff. Ram Paikasli D,xs, and to Shyam 
Sundar D.isji. It is dated the 14th October, 1901. 

The address of Ram Parkash Das is given as ‘’The 
Astlian P O. and Thana of Patepur. There are .«oreral 
postmarks, one of which is “ P,itepur.” The document 
asks : — 

“ .\re ao« prosecuting your studies or are you not ’ !• bliyani Butidu- 

Di« pro<"oiiting his •tii lira or not 

This accordingly is evidence tending to show that 
the plainiifT Imd studietl In Ajodhya; that he was 
known to have proceeilctl thence to the Patepur 
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aucl tliat it x^as in that that he had his postal 

Riji address. The xvliole of this is inconsistent with the 
case of the defendants, which is a coinidete denial of 
V. the entire story told by the plaintiff or of the fact that 
Anand Das. time was a resident, either by right or other- 

wise, in the Patepnr asthal. 

On this part of the case-one thing is extremely sug- 
gestive, — namel}’, that the later postcard was addres- 
sed jointly to the plaintiff and Sliyain Saiular Dasji. 
This chela was in point of fact living at the asthal at 
the time the evidence in the present suit was being 
taken and “ for the last ten or twelve years.^' He was, 
therefore, completely at the caH of the defendants, and 
although weeks elapsed between the time when the 
plaintiff gave liia evidence and tliey were called upon 
to give theii's, Shyum Sundar Dasji was not produced 
as a witness. It mnst, in their Lord.ships* opinfou. be 
taken that, slender as this documentary evidence is, 
it and the circumstance of the not calling of Sbyain 
Suiidav strongly support the case of the plaiutifi and 
strongly rebut that of the defendants. 

But the failure in the matter of evidence on the 
part of the defendants does not rest there ; as in the 
case of the marriage of the defendant No. 2, so in the 
case of the life history of the plaintiff, the fullest 
details are given, many of the points being elicited by 
the cross-examination on , behalf of the defendants. In 
particular the plaintiff describes his own relations, 
stating that his father was alive and where he resides, 
and with regaitl to the various places visited season 
after season by the plaintiff, materials are jiilcd np hj 
which his story, if inaccurate, could have been con- 
founded. It Ifi, however, left wiliiout an attempt to 
do so having been made. 

On this I)ninch of the case also the evidence of tlie 
plaintiff is beliovetl by the Suboixlinate .Tiidge. It is 
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supported by tlie evidence of SitabuUab, a neigUbour- 
ing mahant, ^dio swears that Auand Das initiated the 
plaintiff in bis presence ; and by that of Balkrisbna 
Das. Botb of these witnesses aie also believed by the 
Subordinate Judge. With regard to the former no 
motive whatever can be suggested for his having 
perjured himself ; and the allegrition as to his having 
asked a thousand rupees as a bribe from Raghunath 
Ja, the defendants’ manager, is I'ightly treated by the 
Subordinate Judge as false. It was said by Raghu- 
nath that the request was made in the presence of 
GohimT Das, and Gohiiid Das is not examined. 

As to Balkrishna, he is a hemp smoker, which is 
not uncommon, and he is a mendicant going from 
place to place accoixling to tire habits of chelae in that 
part of tlie world. The Subordinate Judge remarks 
on this topic that 

“the Inirayts^ it appears, arc tcjrgara no douuf, tnt tiiose uho ore true 
to tlieir cull have a rcijnrd for troth, and they cannot l-e ea»i!y l>ri\>ed 
to j*ne £al«e etidence.” 

Wliether this be correct or not, their LoixUhips do 
not see any gionnds in the evidence given for declin- 
ing to accei>t, as the Suboixtinate Judge tlitl, the credi- 
bility of the witness. 

In reviewing tlie evidcnc,.*, llic learned Judges 
of the High Court were greatly luovetl by the view 
which tliey took tliat the story of the circumstances 
under which the plaintiff was itrduc^d to attach him- 
self to Anand Das in 1884 amouirtcil to an alleg.ition 
of kidnapping, and that the date stated for tlic initia- 
tion of the plaintiff would liavc clashtsl with a periotl 
of inonraing for a i-elalive of Anand D.is. The date— 
it is many years ago— may have iK'ea erroneous by 
two ilays, and tlicre is no reason why, if the ciise were 
faUc, a que-stionable date should have iK'en nainetl. 
The Bo.uxl agrees with the concb>''h*n of the Siibor- 
dinaie .ludge on the point. 
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1916 ’ Tlie Subordinate Judge dealt lightly ■u'ith the 

Ram allegation of kidnapping, and in the coarse of his 
judgment made the observatioii that 

^ “people of other JcHgiom denomioatiuiie are now am] then heard c£ 

Anand Das. enticitig away minor chi’ilrcn from eiMtody of their fill gnaoliaag for 
making them converts of their own faith.” 

This observation wa^ unnecessary. But their Lord- 
ships are surprised to find that the High Court deals 
with it as if it were an attack upon Christian mission- 
aric.s, and they go so far as to .sa3’^ that 

“stippoaiiig tliem to be directed against ChrisUnn missionaries they 
are not supported by a title of evidence, aid, so far as our expprieoce 
goes, tliey are abiolute*y folee- In introducing them into Ins judgment, 
the Subordinate Judge does not appear to liave exinbiled an iinpartul 
frame of niiud in treatiug the facts of thii case.” 


Upon this their Lordships deem it right to observe 
that they think the supposition upon which tUs 
reflection proceeds to be strainedoand the reflection 
to bo uncalled for. 

They incline to the view that the error on these 
subjects may have moved the High Couit to discount 
improperly' the true weight of the evidence, and to 
overlook important elements in the case. 

As all instance of what their Lordships mean, it 
maj' be mentioned that the po-stcards arc not alUulei 
to in tho judgment of the High Court, nor is the non- 
production of Gohind Das as a witness, nor even o 


Hainan Lai as a witne.ss; while, with regard to tho non 
production of thchook.s, there are specnliitiims madea'^ 
to whether they would or would not have as-iistcd in 
the solution of the problems arising in the ca^e, but 
no due weight is attached lo the serious fact tiiat 
evidence, wliicli might have conclndod tho case in one 
direction or another, and for the custody of which 
the dcfcndiuits arc responsible. 1ms not been brought 


before tbo Court by them. 

But tbo case of the defendant*.*, wliich othei'Wi.se 
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would have rested on a denial by themselves and 
been supported by nothing more snbstantial than 
negjitive evidence of mahants^ many of whom lived 
at a considerable distance from the Patepnr aslhal, to 
the ellect that they did not know that the iilalntiffi 
was a hniragi chela, or in residence — that case is still 
more seriously weakened by the imsitive case which 
the defendants put foiwaid. That positive case is as 
follows, namely, that the plaintiff was a hairagi chela, 
but that ho did not belong to Patepnr asthal. He 
belonged, so it is s.iid, to a sub-as/hr// or snh-muth, 
consisting of a small honse on a .small plot of ground 
in the neighbourhood of Patepnr. which was a separate 
os//>nf and bad for its inahant one B.-illnim. This 
was ail issue of fact, wliicii fell to be proved by the 
defondanls, and tliey liad the mateidaU for doing lso» 
and at first liand. Baliram had, so tiic argument went, 
two b lirnf/i chelas — one wa.s the plaintlil and another 
was Manmohau Das. Their Lonlships must decline 
to accept any hearsay evidence upon this Mihjcct, and 
it is Miflicient to say lliat Balinmi and Manmohau, 
both alive and available, ate not produced as witnes-ies 
in snppoit of the case alleged for tlic defendants. It 
is a somewhat striking fact that in the judgment of 
tlic High Court there is tio reference mad'* to this 
importani incident. 

Their Loitlslilps think it unnecessary to investi- 
gate futther the details of the evidence, being !«atis- 
fied that upon it the conclusion come to by the Suli- 
onlinatc Judge caiijint be successfully challenged, and 
tiiat accottlingly tlio plaintiff has cst.ihlisliisl his 
position to 1)0 a h'lintyi chela of Patepnr a'flhat. 

lie is also by admission, if this be so, the '-enior 
chela, if not the only who is comiietent to fill 

tin* otljcc of tnahant. 

Only one otlicr cjuc*.tlon remains. It is tins: 
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Anand Das is stiZl alive. The deeds which he granted, 
which purported to be a transfer during his life of 
the mahant.ship to Iifs nephews, defendants Nos. 2 
and 3, are nnavniling:, defendant No. 2 being disqnali- 
&cd for the office, and defendant No 3 being dead. 
In these circamstances, does the miiiantship nob 
revei't to Anand Das ? Auand Das is n man now near- 
iiig 80 years of age. He has for j^ears relinquished 
tJie maiiantship. Since at least 18D7 he has retired 
from office, nud has made over to defendant No. 2 all 
his duties together with the proiJsrties of the asthcil- 
He has Iiad a mutation of names effected tn the 
Collector’s Register in respect of the villages belong- 
ing to the mitt/i. He has thxts abdicated all his 
functions, and, xis be admits, his position is no more 
than that of any other worshipper. The mahant, 
in their-Lordsbips’ opinion, is not only a spiritual 
preceptoi, but also a trustee in respect of the 
over which he ptesides. His installation of defend- 
ant No. 2 on the gadU, and Ids own ratireamnt from 
the inahantship, would thus appear to have created 
a vacancy in the office. 

Blit a more .serious diflicnlty. ilso arises from the 
fact tliat tiicir Loitlships cannot acquit defendant 
No. 1 of having been a party to deeds, and sp3cially 
to tlie ekrai'natna of 1^01. which were of a natiiiv 
inconsistent with Ills duty and position as guardian 
of this religiou.s institution. To confer the mahant- 
ship upon a relation wdio was a married man and the 
father of children, was to consent to a violation in the 
person of the highc.st and most resjJonsible ofHcer, 
namely, the mahant^ of those vow.s and jiractices 
of asceticism and cellJwcy which it was his duty as 
a trustee to maintain and protect. In tliC'^e circani- 
stancos, their Lord.slupt; must accejxt flio abdication 
whicli occiitivd as u governing fact in the case- 
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Further, it is not alleged tliat the senior chela, on i9i6 
^hom even according* to the defendants’ case the 
succession •would devolve in the absence of an appoint- Parkash 
ment, is dis(iualifled by any just cause from liolding 
the office vacated by the old mahant. In these cir- 
cumstances, their Loidships think that the plaintiff 
is entitled to the declamtion made in his favour by 
the Subordinate Judge. 

Their Lordships will humbly advise His Majesty 
that the appeal ought to be allowed, the decree of the 
High Court set aside with costs. aii<l tlie decree of the 
Snboulinate Judge restored. 

* The respondents will pay ihe costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant : T. L irifson ^ Co. 

Solicitors for the lespondcnts: Barrow. Rogers k 
Nevill. 

3 . T. w. 


APPELLATE CIVIL. 

liffore aurf JJ. 

I^AM^"ATH GAOOI ^ 

JJ. 24. 

PITAMBAIi DEB GOSWAMI.' 

PartrifTthtp — CcnJrofJ .Hfl (IX o/ I$7S^ $. ISO — J!;aiIor ani Bailre -Etthtr 
mat, inainlain att o •eroH^jljfr—XVkat conilituUi parlter- 

$\il^—r<irtH(r tntitled t> ptrthi$e properly-^Aelion fur 

itltled aecouNl. 

.K pjnrcr»1iip i« CO «l»»nc\cr tlie |ani-« ln>r SrrreJ to c»rr>- 

on or to »h»rc llie profit* in na\ in c,>m«non. 

.\fareJt Court o/ H'ord* (I), i’{>viVy i Urirrr (2) rrfi rn-*! ti» 

from OniJiii*! IV-crcc Sc, 59 of 1912. a^n.t tl.r it of 
A. I’lsyfuir, Sia«'rJiti»tr NlTitar IV-csin'’Cr 1-. 1911 

(1) (1ST2) 10 n. I.. It 312 t2J tl^7C) 5t.U I* 
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A partner is entitled to purchase partnership property pro\iJeiI there is 
■ full disclosure nnd the parties are at arin^s length. It is only where the real 
truth is concealed and the facts are not disclosed tiiat one partner his 
legitimate grievance against another. 

Dunm a . EnglUh (1), Imperial Mereanlilt Credit Associalm v. Coleman 
(2) referred to. 

An action for the balance of a settled account would not he restrained 
merely because there were other unsettled accounts between the parties 
Ra'oson v. Samuel (3), Preston v. Stiudon (4) referred to. 

Section 180 of the Contract Act provides that if a third persnn 
deprives the bailee of the uss or powcosioi of the goods bailed ofdees 
them any injura-, the bailee is entitleii to use such remedies ns the owner 
might have used in the like case, if no bailment hal been made, and eitiier 
the bailor or the bailee may bring a suit against a third person for such 
deprivation or Injury. 

Giles V. Grover (5) Jefferies v. G. Haihoty Company (6), 

V H’lliiom* (7) referred to. 

APPEAL by Rumnatli Gagoi, thu 
This npppal arose out of a suit brnuglit by tlio 
plaintiff for the recovery of seven elephants or their 
value "which he estimates at Rs. 11,1)55. I he iilaintifl i-i 
one RamuatU Gagoi anti the defendant is the Adhikar 
Gossain of Garamnr Satra. For the years IDOJ*! 

and 1910-U the Gararaur Gofesain purchased the lease 
of tlie Sibsagar di^itrict elephant meliahs, Nos. 5 and G- 
He worked the finst himself. It does not, therefoie, 
concern tlii.s .suit. The second, the Gossaiii anang- 
ed with the phiintilT that he should superiufend the 
working of it and receive half the i)rofit.s as reniuneia 
tion. The plaintiff carried on tlio l)Usinoss diirin? the 
hunting season 1909-10, and G7 elephants were caught. 
Some of tljese were made over to the men who Imilt 

Stockades and bioiight the wild captured animals out 

(1) (1H74) r.. i:. IS K«| 5J4 (4) U't’d) 1 Amt. 5a. 

(2) (1873) h. I!, r, II. 199, (6) nsjj) C llligb -S'. 

(3) (1839) Cr. & I't,. iCI. (fi) (KOC) 5 El. A 1)1. 807. 

(7) (lMi9) 4 E,c». 339. 344 
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oi tlic enclosures ; otliors •were sold and some wore 
given to the Gossniii at a valuation for his share of 
the profits. At the end of the season ten elephjints 
remained in the plaintiff’s charge — seven said to have 
been purchased hy him, one left in his care by a man 
named Purandar Barua, another by Kainal Chandra 
Barua and yet another belonged to the defciulant Gos- 
sain. This last was shortly made over to tlie defend- 
ant. Eventually the plainliff sent his elephants from 
a camp at Purkating near Golaghat to a place near 
Sibsagav named Akhoifutia. When he did this the 
defendant filed a petition in the Court of the Deputy 
Commissioner accusing the plaintiff of having 
removed tho elephants without autlionty. Enquiry 
was made and it was found that tho plaintiff’s name 
was not logistercd as a lessee and, furtiier, as he had 
not obtained any passes from Government for the 
removal of the animals, the police were directed to 
attach the elc]diants which woro subsequently made 
over to the agents of the Gossain uudor an onlor of 
the Deputy Commissionci, dated 12th May 1910. 
Attempts at settlement proving fruitless, the pliiiiitiff 
on the 1st oi October 1910 commenced tliis action for 
recovery of the oleplinnts taken away fiom him, or for 
their value. Tlie defe)ulant resisted the claim mainly 
on tho ground that the plaintiff had no enforceable 
claim till the iiartnej*shij) accounts were adjusted and 
that if tlie accounts ^Ycre settled, it wonlil be fouml 
that a large sum was due from the plainliff to the 
defendant. The Subonlinatc Jndgcdismissod the suit. 
Honco this appeal. 

Jiabu Tarakisliorc Chowdhnrif, Bnhu Jh'njn [ytl 
C/iuckcrburtij^ Dnbxi Iliremfia Xa(U (iangxili and 
Fiabu Kahilish Ch'^xulfa Chnckrni'ttrti, for the appel- 
lants. 
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Bahu Biraj Mohan Mozumdar, Baba N. (7. 
Bardcloi and Babu Prahodh Knmar Das, for the 
resiiondeuts. \ 

Car. adv. vult. 


Mookerjee and Roe JJ. This is an appeal by tbe 
plaintiff for recovery of eight elephants, or, in tbe 
alternative, of their price. The facts material for tbe 
determination of the rights of the parties lie in ^ 
narrow compass and may^be briefly narmted. The 
defendant, the Gos-^ain of Garamiir Satra, took a lease 
from Government, of the Da^’ang Dhantiri Mabal 
No. 6 i«i the district of Sibsagar for the purpose of 
catching elephants during tbe years 1909-1910 and 
1910-11, The license fee was Rs. 2,750 per aiiunni. 
On tbe 3rd Jnly 1909, the defendant took the plaintiff 
as a partner in tbe venture and the terms settled 
between them are set out in a letter of that date 
written by the defendant to the plaintiff. The con- 
tract was subsequently embodied in a formal deed of 
agreement e.s'ecuted on tlie 21tli November 1909. Tb©^ 
substance of the arrangenieJit was that the plaintiff 
became a partner to the extent of a half share, and 
was authorised to manage the works, such as building’ 
stockades, catching clcpbnnts, etc. It was further 
agieed that at the time of the sale of the uaptnied 
elephants, the plaintiff would give intimation to the 
defendant, so that the sjile might be conducted in the 
presence of a repi-csentanvc of the latter. The plaint- 
iff was made liable to pay 0 half sliaiv of tbe license 
fee in four equal inslalment.s. The elephants weie 
captured in live places <Uiring the first thi-ee months 

of 1910, Lciiptba, Riiigma, Bakajan. Hazak AM stock- 
ade at Dipupani, Itonia stockade at Dipupanl. Two 
methods wcie a<Ioptcd f<it c;ipturo of the eloi>hants. 
viz., Mela .sikar or the noosing of wild elephants bs 
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Mubuts mounted on tame elcpbants, and Kbeda sikar, 
i.f'., tbe driving of wild elephants into a stockade. 
With regard to Jfcla sikar* two sets of persons had 
interest in tbe elepbaiUs captnred, viz., tbe Mabaldars 
or licensees from Government who had an one^fouith 
sliare and the Kiinkidars or the owners of the tame 
elephants who bad tbe remaining tbi'ec-fonrtbs share. 
As regards Kbeda sikar, three sets of per-sons bad 
inter*est in tbe elephants captured, viz,, the Mabuldars 
who bad one-fourth, tbe Gartlars or builders of tbe 
stockades, who bad a balf-aliare, and tire Knnkulars or 
owners of tbe tamo elephants emldoyed to take tbe 
■wild elephants out of tlic stockade, who bad tbe re- 
maining one-fourth share. It is obvions from this 
preliminary statement that the title to an elephant cap- 
tured could bo transferred only with tlie assent of all 
the persons who possessed an interest in the animal. 
Itmayalso be advtcd that it is customary toallot to tbe 
lessee of the Mahal tbe biggest elephant caught, if the 
operations are exceptionally successfuhaml tbe ileforul- 
ant in this case was paiticularly anxious to secure an 
elephant worthy of bis irosition. Animals were cap- 
tured, as we have said, during the first three montlis 
of 1910, and tire evidence shows that they wore valued 
and sold, some to sti'angcrs, while others were taken 
by one or other of the jrarties interested in the capture. 
On the 28tli February 1910, a tusker C' 0’ high was 
captured, was marched down to the Gosbain as worthy 
of ills position, and Was actually delivered to him in 
the first week in April ; its value Us. 1,50 ) was dcbitetl 
in the account against thedefendant. About this time, 
the defendant <UseoYen*d tliai another tu^'kor h' 5' 
higli had licen cajituroil on the tfoth Marcli m the 
All's stockade and had Invn inarehed d(»wn li» 
the plaintiff. The dofentUm le-^Mitt-d this, .md lie 
-•PlH'.disl to the plaintiir and ins lirotfier to let Inm 
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have this elephant for the sake of his dignity. This 
request passed unheeded, and the plaintiff lemoved 
with eiglit of the newly cauglit oIei)hants and with 
others belonging to himself to Akhoy Pliutia about 50 
miles distant from the depot atYamgari, where all the 
captured elephants wei'e brought. The defendant, thus 
baflied, sent information to the Police that the plaint- 
iff was absconding with elephants. The lesuU was 
that the Police intervened and attached the elephants; 
one ■ was sold while under attachment, and seven 
others were made over to the agent of the defendant 
on the 13tl] May 1910. Attempts at a settlement 
proved abortive, and on the 1st October 1910 the 
plaintiff commenced this action for recovery of the 
elephants taken away from Iiim or for their vnlae. 
The defendant resisted the olaiin mainly on the groniid 
that plaintiff had not acquired an absolute and exclu- 
sive title to the animals, that he had no enforceable 
claim till the i)artnership accounts were adjusted, ami 
that if the accounts were settled, it would be found 
that a large sum W!i 3 due from the plaintiff to tiie 
defendant. The Siibonliiiate Judge has dismissed the 
suit. He has held that in the suit as framed, the 
partnership account could not he adjusted, and that 
till tlie accounts between the parties were adjusted, 
the plaintiff was not entitled to relief. 

The plaintiff has appealed to this Court and ha^* 
contested the grounds for the decision of the Subordi- 
nate Judge ; he lias also suggested that, if nccessai}, 
leave should be granted to amend the plaint and to 
convert the suit into one for partnership accounts, so 
that the rights and liabilities of the parties might he 
investigated and determined. 

Wc may state at the outset that there is no room 
for controversy that the plaintiff and the defendant 
were partners, for as Sir Montague Smith said iu 
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Molhvo, March v. Court of TFanteCl), a partneisliip is 
constituted whenever the parties have agreed to carry 
on business or to share the profits in some way in 
common : Pooletj v. Driver (2). What then was the 
position of the parties as partners in this venture ? It 
is plain from the evidence that the accounts of the 
captures in the different places were made up separate- 
ly, i.e., stockade by stockade. Consequently, if it be 
found that the accounts of one stockade have been 
finally settled, it cannot be maintained that the rights 
of the parties in the elephant captured there remained 
undetermined, because the accounts of some other 
stockade had not been finally adjusted. Now tlio 
eight elephants in dispute, as described in schedules 
to the plaint, were captured as follows Four, Nos 1, 
4, 5 and 8 at Rungma and Bakajan; three, Nus. 2, 
6 and 7 in the Itoniu stockade; and one, ^o. 8 at the 
Hazak All’s stockade. As regards the Rnngma and 
Bakajan elephants, wo may state- at once that the 
accounts were not finally settled. The oral evitlonco 
suggests that the agent of the dofoiidant was lU'Csent, 
made up an account and signed a book ; these are jiot 
produced by the plaintiff and ifalli Ram. the agent* 
was, indeed, not even cross-examine<l with regard to 
these accounts. There is no trustworthy evidem-e to 
show that the prices fi.xe*! by the plaintiff for tin* 
elephants caught in these stockades were ever sulimit- 
ted to the agent of the defeiidani for api>roval Thera 
are, on the other liand, indictitions in the evidence that 
the Ilungma ami Bakajan stockades were worked solely 
by the plaintiff. It is impossible for us to hold that 
the plaintiff had acquired sole ownerslilp tf> the eU*- 
phauts c.xpturedat Rungmaainl Bikajan. This i»oriion 

of the claim cannot possibly l>e RUstaiiKsl and we did 
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not indeed think it jiecesiiary to liear the respondent 
on this part of the case. 

We have next to deal with elephant No. 3 captured 
in the Hazah Ali’s stockade and elephants Nos. 2, 6 
and 7 in the Ttonia stockade. In each of these cases, 
the evidence, in oiir opinion, 2 >rove that coinjilete title 
had vested in tlie plaintiff. There was a sale in each 
instance with the concurrence of all the parties inter- 
ested in the animal, and the price fixed was approved 
on behalf of the defendant by Gopal Bhuyan and Mall- 
ram Khatomia, who were unquestionably the represen- 
tatives of the Gossain as contemplated hy the deed of 
agreement. The only question is, whether the plain- 
tiff is debaried of his remedy, because there had not 
been a complete adjustment of accounts. It plain 
that a partner is entitled to purchase partnership prop- 
erty, provided there is full disclosure and thepaitiesare 
at arm’s lonsth. It is only where the realtnUli is con- 
cealed and the facts are not disclosed that one partner 
has a legitimate grievance against the other: Dunnf 
V. M^iiglish ( 1 ), Imperial M, C. Credit Association 
V. {)olefnan (2). Indeed, 'it this principle were not 
adopted, tlie tiansaction might not onlj’ be fruitless, 
but end in loss to the parties, Elejihants cajitured 
cannot be forthwith sold to strangers, and there is no- 
reason why each partner should not bo allowed to 
take some of the animals, if the transaction is i)erfectly 
fair, and they are agreed as to tho'iirices. We arc of 
opinion that the title of the idaintifC cannot he 
assailed merely on the ground tluit he has jnirchascd 

l>artncr.shlp pioiJortios. Iledid .so with the assent of all 
the poisons interested in the animals, and lusj)urchaso 
was in no sense in contravention of tlie terms of the 
deed of agieeinent. Is there then any ivason why the 
l)lnintifr should he denied relief, l)eeau‘'e all the 
(1) I.. U. 18 i:.i S24. (2) (1873) L. It *5 H. 1.. 1^?- 
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accounts bad not bacii adjusted? The acquisition of 
an absolute title to the four elephants mentioned was 
not contingent upon the adjustment of all the accounts 
of the partnership. In this situation, the principle 
formulate<I Loixl Oottenham in J?aii>50u v. 
Samticl (1) applies, viz., that an action for the balance 
of a settled account would not be restrained merely 
because there were other unsettled accounts between 
the parties. In the present case, there are not even 
cross-demands 5 the defendant has not chosen to sue 
the plaintiff for adjustment of the partnership 
accounts, and he cannot invite the Court to assume 
that the balance of that account would be found to be 
In his favour. Reference may be made to the earlier 
decision in Preston v. StrnUo7t (2), whore tl>e 
pendency of an unsettled partncrsblp account, upon 
which the balance was in dispute, was held to bo no 
ground for an injunction to rcstmin execution upon a 
judgment which had been obtained upon a note given 
for, a balance vipon u former settlement. In the 
piescnt case, the plaintiff hud acquirc<l a complete and 
indefeasible title to the elephants mentioned ; he was 
in lawful possession of them ; he was de]>rived of that 
possession, because the defendant set the police 
authorities in motion on untrue information and thus 
obtained possession of the animals. Wo may observe 
that at least as reganW one of the elephants, it wis 
argued that the evidence showtnl that the plaintifT w:»s 
not himself iho owner, as he had made the purchase 
for the benefit of another persoji. The contention in 
substance is that the suit in rcsiK'ct of such elophaut 
could 1)0 maintainoil only by llie |M 2 rsoii for whose 
bonofU the purchase had been made. There is no 
foundation for this atyument, as section ISO of llic 
Indian Contract Act provides iliat It a third |x?rson 
(1) ties?) Cf. A rii. ifii. I2j I AMi. sn. 

51 
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tlepiives the bailee of the use or possession of tlie 
goods bailed or does them any injury,' the bailee is 
entitled to nse such i*emedies as the owner mift:ht have 
used in tlie like case, if no bailment had been made, 
and either the bailor or the bailee may bring a suit 
against a third person for snch deprivation or injury. 
This is good sense and conforms to what is now 
well-settled ' law in England : Story on Bailments 
section 93 P ; Giles v. Graver (1), Jefferies v. G. TV. 
Hailivay Co. (2). As was said hy Baron P.irfce in 
Mamlers v. Willims (3), no jiroposition can be more • 
clear than that either the bailor or bailee of •a cbattle 
may maintain an action in respect of it against a 
wrong-doer, the latter by virtue of his possession, the 
former by reason of his property. We hold accord- 
ingly that the x>lnintifiE is entitled to the value of the 
four elephants Nos. 2, 3. C and 7. But we aie not 
prepared to allow him a decree for ’the sums claimet 

as expendiUrre for tending and training the animals: 

there is no satisfactory evidence in support of this 
claim.' 

Tlie result is that this appeal is allowed in part and 
the decree of the Subordinate Judge modified. T lO 
idiiintiff will be awarded a decree for Rs. 4,G00; tliis 
sum will carry interest at 6 j^er cent, per annnm from 
the date of the institution of the suit to the date o 
realisation. We observe' that the plaint does not 
include a claim for interest antecedent to the .suit. 
Each party will receive and pay costs proportionate 
to his success and defeat in both the Courts. 

s. K. B. Decree inoilijicd- 

(1) (1832) C BlIsJi N. S, 277, 452. {i) (1655) 5 El, & Hi. 802. 

(3) (1849) 4 Kxcli. 339, 344. 
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LETTERS PATENT APPEAL. 


Before JenlinsC.J., Afookerjee an^ flolmtcooi JJ. 

HEi^NDRA NATH ROY 

V. 

UPENDRA NARAIN ROY 

A>’D 

SECRETARY OF STATE FOR INDIA * 

Dltjieari Twiure — of Ghai Bharra in dtflriet Banlura — Appoint' 
menli made by Goternmtnt — Whether any relief thereto eouUl It given 
by the Civil Courte—^neelaratori/ decree, efectof. 

Where the MogittrAto of QankitrA sanctioned the pUtntilTs appointment 

Dignar in siiocession to Iih deeea«ed fallicr, the last bolder, but the 
Commissioner cancelled it on a misreading of tlie law, as to hu title, and on 
appeal to the Government the plniotifl was directed to go to the Cinl 
Court for relief : 

Held, that tite Digwars of Ghat Dharra lo Dankiira were the holders of 
an olfiee remunerated by the enjoyment nf land, and tlie history of the 
oflice established A general usage on the death of a Digwar holding ofhee 
to appoint hii heir in his place as the succea^or to hi« oflice. 

That here the usage of the heir (aUog his predetesor’a place uonld ••e 
iraccd back to tlie l7lh century and ao long a usage could not tc dis- 
regarded as an exponent of the Digwan ri;^it On the contrary the force of 
law could sifely Ihj nscril’cJ lo it, subject to tin* qualiGcatiOo thil the Jieir'a 
claim and tenure of oflleo was dep’udout on the approval of the Oo% em- 
inent. 

That the Civil Court couM do no more than express its c«>nc!u*ion that 
the ptamtifr was the heir of one of llie la«t inrnml>cnts and Ins clilm to sue- 
cee<l Mas tulijcct to the approval of llie OovO'ntn*ot. aix' that the ground 
oa whicli the Commissioner cancslle^l the Magistrate's rtocUon was errone- 
ou* in law. 

Ji-gmtra .Vut^ Singh v. ATalif^aroa /?>y (I) di»tingu>»hrd 

That in >iew of all tlie circumitance* of theca«e, a decliralory decree 

• Letters Patent ^ 1914, m appeal fivm Ongical I^-crre 

Ko.298 of ton. 


1916 
Aug. 26. 


(1)(»9'‘5)9C \V. S CCS. 
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1915 could be made defitiing tlie plaiutiff's position, tbous'li it inaj’ be that it was 
not really necessary, far having regard to the Goveroraent’s reply refer- 
• Nath^'^y ring the plaintiff to the Ciril Court, it would probably be prepared to give 
f. or withhold its approval in accordance with the view expressed by tli® 

UpENDRA Qjyjj Cour^i seeing that it invited recourse thereto. ^ 

That indoingtlis “ it was necessary " for the High Court “outofa 

Secretaty wreckage of procedure to construct the material for a just decision as 
op State the 'plaint waa not happily drafted. 

FOR NDlA. Coebtrell v. Dickens (1), Darga Pratad Surtka v. Bhagan Lai (2), Goj) 
Narain Khanna v. iJonsMAar (3) referred to. 

Appeal under s. 15 of tbe Letters Patent preferred 
by Hemendra Nath Roy, minor, by his next friend 
Peru Roy, defendant No. 1. 

This suit. was filed by one Upehdra Narain Roy son 
of the late Mabendra Narain Roy, one of tlie two Dig- 
wars of Ghat Bharra in the district of Bankuni fora 
declaration of his right to succeed as Digwar, the Gov- 
ernment having referred Inm to the Civil Court for 
relief when he appealed against the Commissioner s 
order (based on a misreading of the law) reversing 
that of the Magistrate sanctioning his appointment 
, as Mahendiu’s heir. The Subordinate Judge of Bau- 
kura, on 24th March 1911. decreed this suit uncondi- 
tionally, and, on appeal by defendant No. 1 to t le 
High Court, tliat decision was affirmed under section 
98 of the Code of Civil Procedure as there was a differ- 
ence of opinion bolwoon Fletcher and N. R. Chatterjea 
JJ. Tlioir LoidHhlps’ Judgments, dated 2 rth Marc i, 
1914, wore ns follows : — 

IYstciier J. Thli n rni oppcnl preferred l.y tin dofei.Jent N«. 1 
ag&inut Iho jmiginnnt of #n«l ilccrco paineJ by the learflcl Siibor 
Judge of Ilaiikiirn ilocrmog llio plaiiitilTi suit. 

The pres' nt dinpulo rotates to tlie office of rf/yiear of Ghat Ibara 
the I’crgatiA MaliiHAfR in tbo District of Bankura and the ghatieali an 
bold tlii'rew itb. 

(0(1810)2 Moo. I. A. ass, m (3) (1905)1. L. H. 27 All- 3^5 5 
(2) (1904) ]. L. U. 31 Cate. GU ; L. It, 32 I. A. 123. 

L. It. 31 l.A. 122. 
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Neitlier the oriRio oE the jaijir. nor tUe precI'W time at which it 
was created is hnown, but it appears that aa far back as 1771 correspond- 
ing with 1178 B. S., the villages of nhicliitwas composed were heM by 
/ars who paid to Government §rds of the annual value thereof as 
•revenue and retained the other Jrd as rem ineration tot the services under 
which the jaigir was hel 1. Tlie villages inc’uded in the were perma- 

nently settled as part of the zemindari of which the defendant No. 3 
is the zemindar. In fixing the Government revenue at the time of the 
decennial settlement, the lands included in the jaigir were assessed at 
the 5rdi{ then payable by the jai>7tr(?ar to llio Government and the ird 
retained by tbe jai^irdar in lieu of services formed no part of tbe assets 
of the zemindari in respect of which the Government revenue was fixe«l. 

The above statement I take from tli** judgment of Tbcir Lordships of 
the Judicial Co nmittce of the Privy Council in the ca«e of A'lVmoni Singh 
X. Bakra tfath Singh (1) That decision of Tlieir Lordships was with 
reference to the nature of tiie estate taken by tbe heir of n deceased 
pAatiral in lands situate in the same zemiudari and Porgann as the present, 
«od the atatemant is based on a rejwrtof LalU Kanji, feAiiWar of Pachit 
made on the 6tti of July, 1703 This same report is a porlio.i of the 
evidence Inrtliis case ladng marked Exhibit K. 

Tlieif Lordships also found m that case that the jaigitdiir l>c£ore them 
aras not one of the gkalicaU referred to in the report of Lalia Kanji as 
being subirdl.iate to and pnM by tlie <iigiear out of their jaiyirt “for 
they were paid by the jrd of the mi/yumri which tl»ei wc'c ollowed to 
retain as compensation for their services.'" 

It IS clear, tlicrefoic, that the holding of tlie jaigttxlan in that case 
corresponds very cbscly to the digicar boMing in the pre-ent ca*e 

Excluding the report of Lalia Kanji. tlie eariiest docum-nt that wr 
have in the present ca'O is a doeumrnt ialU*<l a Autamajaia Kzliihit I (14) 
dated the 23 pi 1 of May, 1^47 This dorum*nt is adJrr-sed t" Adwaita 
Charan Itai (grandfather of the d^'f^ndant Ku 1) and <juur Mohan Itai 
(ancestor of the defendant No 0) the ilien <f«y.rar« of t1i* Purra Ghat 
informing them that they w ere not entitled to make a pifi it lerrmnrpt 
settleiiipiit of tlie lands Inil that tl»^y ewaU only grant por{j» braued to 
the pcrio-l of tlieir mcunb'iiev TIi* nest *l«V'nm»iit »e have is ihe 
• sawBaUii fur tbe year 1049 (Eihibil !>) Tiw eighth eobnin tWieof is 
lieade>l ** In w hat v eir, w ut d lie, a bat p«rM> i. in [ la-e and in 

wbai ctpicily appiintel texipiraril* iir permanently" an-1 in r.'umn 7 
tlie-e remarks appear wlnvli miglit to Lave lee i n, 

Mumn 0. “In tl.e >ear 1221. Al.lw Hai wa» appoieif-) in |Uce «f 
Malaa lUi «!io was di-missol G mr Mohan lUi na« ajpMiteJ co tl.e 
(1)(10‘2)I.L ll-?CaL* 107 
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25tli o£ BbaJra 1233 to place of Ins deceased father AnanJ Rah" On the 
20th February, 1855, one BUta Das B.ii3tah presented a petition to the 
- Magistrate charging the then dijiears with neglect o£ daty and other 
improper conduct. The Magistrate appears to hare summoned the d'ig>tan 
before him, for on llie lOlh of May, 1855, there is an order of the Joint 
Magistrate of Bankura ddsiaissing Kartic Rni from the post of tardar 
ghattral and warning Mnktaram Bai (who had succeeded Gour Slohan Eai) 
to be more careful in the discharge of Iiis duties in the future. The 
order of the Joint Magistrate conclnded in these words “that notification 
he dulj* served in the tadar and mofussil for attendance of candidates for 
the post.” Accordingly we find that the Joint Magistrate on the Sist of 
June, 1855 (Exhibit 02) .appointed Rastfc Lai Upadliya as *adar j/iatiraf 
in place of KartieV Rai, Rasik Lai, howerer, held tlie post for a very short 
time. Fcr it having been brought to the notice of the CommKsioner that 
Rasik Lai was a relative of the nazir of ibe Criminal Court at Bankura 


and that his appointment was In breacli of an order passed by the Snpcrio- 
tehdent of Police, the Commissioner directed the Joint Magistrate of 
Batikura to dismiss Rasik Lai and appoint some otlier persons in l‘h 


place. 

- Ou the 14th of April, 1855, the Joint Magistrate of Rankura appointed 
Rajaram Rai, grand imcic of the plaint ill in the place of Ra«ck Lai the / 
dismissed sariar >7fiat(caL It appearsUrom a petition (Kxhibi’t I— 1&) of 
Manjur Ahmed, Sub*In«p.»ct<>r of Police addressed to the Sitperintondeftt 
of Polico and dated l8th of July, I8ii9, that the SuVInspector reportcKl 
that Kartick had rendered important ser^ices to the Police in a criminal 
case and suggested that Kartick should be appointed in place of “the 
suspended lardai" Mahendrn Xarain Rai, so that he will Iss useful (torn) in 
the (illegible) cn«e of IVr/ana JIahisar.s while public duty will l>c »atis- 
f-wtorlly discharged.” The SiijH-riiitendont of Polico forwanle.l thispeb* 
(inn to the Magistrate endorsing thereon. “Forworded to the Magistrate 

who kindly requested to inform the midersigne'l if there is any serious 

objection to Ids l>eing rc'employoil.” 

^ The Magistrate retiinic«I the petition with the following eiiJorscment 
Xone. but I tlunk ho abould not displace the nun uppointe*! to his (pod). 

Lot l.iiu ihave the next) vacancy.” On the 18th of August IfifiO, Karticl: 
was ii,f.,rm'sd throngh an onl.-r of the Suivrinteiulont of Pohco that he 
would gel tlic next vacansy. 

Tlio stMp?ii«ion that Malionilrft was under oppoflrs to hare resnlt-**! 
his discnissil f„r Exhibit 5| Mhowo tint Kartijk was appoint'*'* 

<;Aat>r(if in tins sacanry caiisiNjI.y the dismissal of Maheiidra. Jiaheii-lf* 
npp*al...l a;;ains( th* nnW dismissing Idiu lirsi to tlio CoruuiM'i'Uier of tb’ 

IhirUat, nais;.»„ui,ursj..aNl |,i, app-al (Fuhibil F) ni'd th'n to ibe 



YOL. XLIII.] CALCUTTA SERIES. 


747 


Lieutc-nani Governor uho reversed the order of the Commissioner and 
directe<l that Slahen^ra nhonld be “ reinstated in service. (Exhibit 95). 

It appears that in the year 1904, that the Paclilt zemind.ari hail become 
an encumbered estate under the maoai^raent of the Court of War^a and 
that proccedinjrs Mere bein;; taken for the purpose of revising the as-ess- 
ments, Mr. Gupta, the Magistrate and Collector, luvl summoned 91 jSafrcal* 
(including Mahendra) to apjsear liefore l.im at Ids camp at Nagardang. 

The twenty 'Onc i7Au(tea24 presumably An the ground that they did not 
wish their assessments to be revised failed to appear before Jlr. Gupta. 

Thereupon by an order, dated the 19th of July, 1904, (Exhibit L(l)) 
Mr Gupta summarily dismissed them. 

There can bs no doubt as regards Mahendra at least, Sir. Gupta's order 
of dismissal was never acleil on. Eroin a letter from Mr. Gupta dated the 
fith of August 1904 (Exhibit 96) aJdreaseil to the Manager of Pachet 
Encumbered Estate it appears that Mahendra and the oth^r dipean had 
consciiteil to execute for the resised assessments, and that tlie 

orders for their dismissal would be cancelled in execution of tlie laluliali. 
This coupled with the f.ict that Mahendra continued as dipiror dow ii to the 
date of his death shows concbisiv'el> that Mr Oopta'a order of di«iuiss.sl 
was hoser put into etlctt. 

On the 27th of August, 1907. Mahendra presenlol a petition to the 
I^istrict Magistrate (Exhibit 9d) asking that owing to ilMiealth he miglit lie 
allowed elx montha' leave and that Ids eon the phsintilT might act in Ins 
place. On the earns day the District Magi^tnilc grante^l MalietiJra". prajer 
Boforo the expirj of Ins leave MabenJra sliod. The plaintiff Ihereiipm 
presented a petition to the District Magistrate prajms that he might Is} 

“ cither appointed in the *.iid post or to 1*0 allovxsl time ” Ppon a report 
hy tlie Police upon this petition, the District Ma,.is|rate passed order* that 
Upi'ndra llai will continue to act in place of I'M deci'.ssisl faihrr Malls'll- 
dri Xaraiii Itai rari/iir of Bhsrra until fiirtlar order* 

Kortik di.-sl in the jear 1909, leasing !•!* ii.fanl •■»n. l*.e .lefen.latit 
No. I niid Ills widow Karunsinoji bun aiiriinng 

Sill rtly after the dalh of Mahendra. Karunamosi aiXiug «u t-ehalf of lh» 
defendant No 1 present*l a p'tili'*n the Di« 1 rKt Magi-trate prajijig that 
ill accorvlaiic* with the proiuisi> jiisJe l«> Kartik in 1* >4 tt»e drfenilanl So 1 
might K' a|ij«oiiitc-l nirtf, If jjAatfCiil. Tlie Ihstrict M*gi"irale rrfernd tl.n 
l-etitioii f. f cii.piify an 1 rrj»"rt to nahn V C. MuUwrp l> puti Ma?i-tr»t.- 
The D piit\ Magi-trat,* fej>orie-l that Kaninamsi* |>elilK>n *'.iMn I- 
rejs'ctcl and that the ailing ylatiraf the plaintdf ►l•<•tllll•- a; ;»ii t»-l it. 

I lace of his J.-esasfd fath.r. 4»n Use Iftn Jui.e D rtrKt Ma.'»."it- 

cotifiniird the rej»-rt of the IV pi tj Magi-trasc (llit d it lS?k 

On apjv-alto the Coiunii-Kiner of Pii'Jwaa t’.- C.-ins— « t 
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Ret asMe the order ot the 'Magi-trate and directed that the deiendant ^o. 1 
should he appointed iardar phalieat (Exhibit 130). 

Thereupon the p!a*ntiff appealed to the Board of Revenue wlio raid they 
had lio jurisdiction in the matter and then to the Government of Bt nga!. 
On tlie 29th of March 1909, the Commissioner of the Burd'wn Division was 
directed to inform the plaintiff that in the opinion of tlie Go\ernment of 
Bengal the remedy for any grievance which he may liave lies in the Civil 
Court (Exhibit 133). 

Thereupon the plaintiff fileil thia fuU making as defendants the defendant 
No. 1 avho is the appellant before us, the defendant No. 2, the Sec'etary of 
State for InliJ in Connell «ho luiv filed a written etfltem'’nt supporting 
the case oE def^-ndant No. 1, the defendant No. 3 the remindar, the Raja of 
Pachit, the defendants Noa. 4, 5, 6 and 7, the plaintiff's brothers and the 
defendant No. 8 the other digicar of the Barra Ghat. 

On the appeal before ui, it haA been contended on l^ebalf of tlie appel- 
lant first, that the office of aondar jJnltfons merely 0 personal oflico held 
under the Government, the jAa<«rof being remunerated for his services by 
the profits of the hands in lieu of wages, secondly, even if the jalyif in the 
hands of Kartik was an ancient jicrmanenl heritable tenure, that upon In’s 
dismlsial the tenure was forfeited and Mshendra did not hold the lands on 
such tenure and tliirdly, that io any event, the plaintiff cannot succeed to 
the jaigir and office without the sanction of the GovernmiOt. 

On behalf of the respondent it has been urged tliat the jaigtr nu 
ancient, permanent, heritable tenure to which the plaintiff on tlic depth of 
his father was entitle*! to succeed as of right. Secondly, if the sanction of 
the Government was reqni Ite, such raiiction has in fact been given or 
that itcaimbt be unreasonably withheld and that the acts of the Execufhe 
Authorities show that Gift plaintiff i« a fit an! proper p*r«oo tliscFiarg* 
the duties of the oflice, and the refii-ial of the Kxecutive Authorities H 
subject to reriew by tin? Court. 

If the varlou- appointmjnis and dismissal* of the digirart stnwl nlooe 

there might be n gool deal to be said in favour of the view lli.at the of^ce 
of sar.frtr ghUieal was merely a tempo-ary offl'-e held ot the pleasure of the 
Government. But in tliiac.is: we have the \ery valuoble ansistance of the 
judgment in the case of Ndmonl SiajA Pto v Bulra SinyACO t® 

a*ei-t us to come to a conclusion in tl*o present appool. But l-efore 
tolhcconsidiratimofthatiiidgiiKiit, I shnll deal with the seCon 1 H''‘ 
Hfpe.1 on Khalf of tl.e appellant, VIS., assuining tli.it Kartik had a perms- 
nci.t heriiahl." hohliiig, on Ids dMiiii.*al the tenure was dostr»,'e<l •'“* 

Mshendra p,t itu rely a-i office whitli ho held at th- plous.ire of the Oi'e^n- 
in-nt. 


(l)(ll>8i)I L.«. pCaL\ 1R7. 
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1 am ret incliofl to pive niocl« force to tlii< arpumeijt. Kartick’>= father 
rrts appointed in place of a di«mi'‘^ and prcflimahlr loth Kartick's 

father and Xlahendra were placed in |> 0 '«««ion of iiiejaigir on the same 
tenus a« t’le original ^igirar." Tii»« wonlJ app‘ear to lie so from the payments 
made l-y X!ah“ndra which are proved hy the evidence. f'»r the pay of men 
at the Tbaoa and document* addressed to him caltiap on him to vverform the 
duties of hi* oSce. Tli* neit qo^sHon 5« as to wliether the eaiiction of the 
Government is re'jnidte in order to enable the heir of Maliendra to sneceed. 

In the ca.«e otXilmcni Singh De'> v. Bilya ^Jth SlngJi (l),the <)QC8tion 
in dispute was whetl**r ^Aattnih* lands in the ^organa in the hands of a son, 
who hail^u appointr<l npoii his father'e death were assets liable 

for the payment of the father’* d»bts. 

The appeal, titerefore, raised rllrectly what was tSw nature of the interest 
the son of a d*c»“tvd jAatifal took in tlie ytrtficals lands upon his father's 
death. In the coarse of delivering the opinion of Their Lordships Sir 
Barnc-s reaco;k male the foil iwiog remarks (at page 203 of the lleport). 

Tneir Lordships entertain*^! no dcaht that whelWr it «as a phahralt or 
not the teoare was analogccs to a ^Aatirali tenure of the natu-e described 
in the preamble to Regulation XXIX (at p^age 206X TliCne ^o^irs though 
hereditary are not governeil hy Uie ordinary rule* of inhontance under 
Hindoor Xtal>ome<Ian Law and are subject to the conuiiion of the Oorern. 
tnett approval of tlie heir “(st p'age 20";.“ li> n ca»e telwecn the 
«ppellant and the respondent. BaVra Nath Singh, it was h*l I that the Ji»ilJer 
of the tenure in ou^tion in that suit was not re«poi>SibIi> for tlie debts of a 
former jagirdar. Tlie IVp<ity Csunmi'seioiier in Ins judgm"!!! said “as 
jogirJar the defendant has, what his fattier l>a 1. a life interest in tlie j<tgtr. 
IVhettier the son w lU succeed or not I*, iiotnitlista-isliog the tenure ii lisred. 
itirj-, unccrtaiQ a* lie may at any moment, l>e di*nii<ssd from Ooseminent 
employ ” rattier lie should tiavc sii J “ may never l*«* sanctioneil as jagirdar ” 
{at page 20^) “It is <puitj cl*ar Iha*. if tts* jtgir wi-re tranuferal'Ie 
without the consent «if Ooscrnm*nt eitlwr l*y slescent to an lieir or b\ 
voluntary »a1« or sale m eaocution or s4tier«i«e. ttiere would le no security 
that tlie transferee wouH lie a proper person to discharge tlie dutisi in 
re»pect of wtucli lands are lield at iW reduced rent,“ 

\Ve have al»o U*en referred to tW Fsiurth Wdum* of ^ir Wi’liim 
Hunters Suti-tical Survey of Bengal fpa.'r 2S|) wliere U t* statedihat 
ftafieofi lands in BanViira are nietlier transferaide T><ve l<emiiiary 

.As against this tlic rvspotxleut reliea on Hie yitgr-i-rt of Ilaringti-u 
andXlo..Ver.ire. JJ. intt.eca*eof/o,e*-/r« .ValA .^sayl v. A'a.h Clara. 

Tliat was a judgtiKW of these Latned Jutvs-a <n a secv'*J 
•rpral and IIk* rejHvrt «n-rety give* tl»e juigtiiebt wi l<sul a statetwtt af 

(1) (IP'2) 1 Utlt»CJ is: (St tt>»5)9 B S ffS 
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tlie fAct3 or of the armament. That case come before the learnel 
cm seconti app^a so that they were bound by the finding of fwl of 
the I<jiv*r Appellate Court, anJ what wm apparently argued in that ta^e 
was whetiter the dismissal of a ffhatiral svlien he had been acting as deputy 
for his tither opcratetl as » dismissal of him after his father’s ileatli 
Further, ths casj of Nifmonf Sinyh y. Deo DiLra Nath Singh {\) 
not referred to in the judgment of and presumably nas not cit^d 
before the learned Judges. The case did not, therefore purport to 
explain or distinguish the decision c£ the I’rlvy Council and I do not Uiinfc 
it assists us in dealing with this case of land witliio the Pergana Xfaiii-ara 
Xext it was argued on behalf of the respondent that he did in fact oMaa 
the sanction nf the Government, This it is said, is »o since the Jlagi'irjtJ 
approved of Kartiek acting as ff'iotttal and, therefore, the Oovermuent 
must consider that the respondent U a person fit to discharge the duties 
of tlie Office and it is not open to the Gon ernnieot to disapprove of the rcs' 
piondcDt univss'he is unfit for the Officer 

But tlie words used in the judgment in the ca»o of .*Vi7ffica» Singh De^ 
V. fiulfa A’aM 5»njA (Oare saoclion.” ‘Sanction’ in its ofdfW 
gignificatioo means prior approval and implies a power to di*app'‘<5'*' 
It would be contrary to the practice In India to hoU that tlie approval o 
o person to hold an appointment in an acting capacity is an oppro^al 


him for the permanent post. ^ 

Appointment of practically all po'H under the Groan tn India 
some time or other held by persons in what is e.allc'l an ftctiQg 
This appears from the report in case of Niinwn* S ngh Deo v- Hatra 
Singh (1), The judgments in the lower Courts in that casi 
decision of the Officiating Jndgc and a decision of a Bench of thi 
Olio of the members of which Mr. L. Jackson is Ji'scrilwJ i** 

Lordships' judgment as tins acting Chief JitiSice. I cannot think 
Guvcriiineot intended no: that the respondent thought that when t ic ^ 
Magistrate after the death of his father rontiimcd him in an aclin„ 
that lio was appointed to the iicrmaiient po<i with ranction of t > 

tiionl. Then it is said that the aaiitiinn of the Cioiernnicnt to 

ptiiiilcnt’s appointment" cannot be «nrcn«vnahly within M and t 
refiiml ty Hanctioii is open to n-vtew by the Court. But tmnj r 
« hfch m.-iy properly l« considered by an Esecutivc Oni«r indiscli.sfC‘; " ^ 
duties cvnld not W c. j».;derctl Jo 0 Court. Fiirthtr, v.liat ore th‘'ii«»^‘ 

* mis wfittl, the Cmirl alioiild require a rbyirar to have, I has'' t oi ^ 

apjx'Ofs tip me to K- a matter tolely for the Eteculivc .tut i ” _ 

ft "a* aJmijfp.} ),y learncpl Uonns.d for tli-' re*p.mJeiit l-cforv «*• ‘ ' 

<h" C- im„5..5o,Kr bad i»onvr to owrriilj tl«- or>r of the Ihstrict M*S'’ ' 


(1) I. L. It 9 Cil *. 1«7. 
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tlK* of tl-c ipi^lUntV uio|l«»r tn-l oMifiriniiij* lli** ropon. 

•I'm! 5n tlx* OfTicx I tliinV it mii«l I** tiV^n Ih^l lli<* rr«}Miiili’iit Imi failiil 
to o?iiain tlir sanction of tin' (.!<>« rmmxiit vfiicli t*a« aciuulilitn pri'ccloiit 
to 111* *H(TTVsl|tiR to till* pKottroN IvmI*. 

ll liM'l in tliopji«"o{ /V^rr .Vuriiti •‘vin \ Srte A’lia^'r S?in (1), 
that tli«C»vil Court* cann-'l jtitrf fcro to a yhatie^it win) li.n Wen 

lia tlie I'olico A'lthotttx^ in tW laciii wliicli In* fnrmi-r’y lu-l'l n* 
jJ.afipat. Apparcnilj tli'* »aine aim ara* taien in tlx* ca«i' of TheS'errliry 
oj SMf« a% /‘oran Si»Rfc (SX If tlx? Antliontix* arc correct that Iho Court 
cannot interfere to reinstate one a»1i<i !»•* actnatla Ix-ou in po^^e'^ion of the 
^Katiroti lan'l an<l tli'n I am iitiahle to how tho Court enn 

loterfete in faa'oiir of i p*r*on, aihn Ita* neaer iii fact Wen ap;>oii>teil a* 
g^iaiiral. 

In my opinion ih<* jinl»inent 9p|«**WI a;;ain«t •honM W rcirreeil ami tho 
rWntiff OfJerctl to pay to ll.. apivllant l.i. co.t. WtJi in IhU Court aii.l n 
the Court i>eJow. 

N. R. Cif\TrciU£A J. Tli<* eiiU ont of wliicli l!i* appeal ari*)**, relate* 
to 4 rfi>Mri tenure in tl.e t)..lrict of ftanlura. 

Tiie facta appear to W tW*e. One Karlic Itoy, tlie fulher of tho 
iJcfendint No. 1 an.J tii* an<-eator« W-fore him WM tho InmU In iliapuln a* 
Sardar Di(;warfl Gliat Ilarra in tW Uankura Diatrict. Kortiu Itoy wa* 
di<ral<ac<l for ncj^lect of duty and improper conduct In tho year ISfifu 
Ni'lificationi were thcreniHini^ned inviting “enndidato fur tl.n jinit” anil one 
liaaik Lai U|4li]lia}a aia* nppnlntcit in place of Karliv Itoy. Itaaik I.al avna 
niao dirmitacd nhortly after and on the 14tli Apiil, tho Joint Magi*, 
trate of Rankura appolntdl llaji Itam Jtal, tlic paWriufmicI" of tho plain* 
tilTa fatlicr, in hia place. In 18C1 Itaja Itam liaving Wcoine iucapahio of 
performing tho iliilic* hia iiopircw, tlw plilotilTK fatlior (Mahendra), wn* 
appointcil in hi* place. Jlahendra it appenr* wa* ■■(•ipct.deil for alleg.d 
misconduct in 1809, and wliil * ho wa* wid-r Miipendoti the Police Huli- 
loHpectnr having reported that Kartic Ih'y ninco liii dimiitaal iiad Ijc.ij 
u*eful in i.hing ansutance to IIjo Police, tW D.atrict f^ij*erintendi-nl wrote 
to till} Mag'iKtrate axVIng him wtnrlWr l>** had auy mnimw ))hjecllon to 
Kartlc Itoy 1«eing rc*einp'oycd. The Magistrate tliernipon made tho follow, 
ing Order “ None, hut I think he aWmld nut di.pljce tW man appointed to 
Ida (torn). Wt liim (torn) vacaucy.’* Kartie wa* accordingly informed 
that when any aarrfart or ao/iali hecoinea TOcaut, it will W offered to him 
in the fir.t instance. SUhendra Naraia w»* «li4mi*4«*d in ]87l) and Kartlck 
Itoy wa« apjx/intcil in hi* place. TW order of dKiniiaal. however, wa* 
nltiinat.ly N*t add« hy ordi-r nf tlie Lieuleuawt-tlovernnr of Bengal and 
(1) (18(54) 1 W. It. 321. (2) (1676) !. L. R. 5 Calc. 740. 
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Mahendra Karaln was reiastated in tlie ghahcalL llAhcQilra nnce liU 
reinstatement held the tennre as ghatieal until the lOtli July, 1904. N'hen 
the Magistrate Mr. Gnpta, summarily dismissed him along with other 
ghaticah for failure to appear before liim in connection with the revision 
of the assessment of tlicir tenures. This Order of Mr. Giiptn, however, 'us 
not given eiTect to, as appears from the facts found hy the lower Court anJ 
^laheiidra continued to act as before. In August, 1907, Maliendri"3> 
granted six montlia’ leave owing to ilLliealth and Ids son, the plaintiil, was 
approved and appointed to act in bn place. Mahendra died m October, 
1907, and thereupon tite plamtitf presented a petition to tlic Magistrate 
praying that he might l.e “either appointed iu the said po,t or to he allowed 
time," The Magistnite ordered that “ Upeiidra Roy will contliuic to act m 
place of Ids decea'jed f.ither, Mahendra Marutn Rai S.irJar of Barra, until 
further orders." 

Kartick died m 1900, leaving Ids widow, Karunamoyl and an infnntsoi, 
the defendant No. 1. Ij ld07a petition was presented by Karuoainsj I 
on betalf of her minor eon the defendant No. 1, to the Magistrate praying 
tl»at the defendant No. 1 might be app dnted in acoordaiice with th«f 
promise made to his father, Kartic, in 18G9. The IXjputy Magistrate consi- 
dered the clsitn.. of bvilh the defendant No. 1 nod the pUuitiff and sulnnitted 
a report to tiie UistHct Magistrate who agreed with the forrii*r and heU that 
defendant No. I had no right and confirmed the appointment of the piaintifl'* 
On appeal, the Comraisdooer, Mr. .MalJox, by liis order, dated tlie Utl' 
August, 1908, reversed the order of tlie Magistrate and held that tlie tenure 
was hereditary and that the defendant No. 1 was entitled to ghaUeah- 
Defendant No. 1 was accordingly appointed pAattral, Tiic plaintiff 
the Board of Revenue but the application was rejected on tlie ground tliat 
that Board liai no jiiriadlction In tl«e matter. Tiic pl.ilntiff then moved the 
Lieutena'nt-Governor of Bengal mid waa informed tliat " the remedy for any 
grievonce he nny have lies in IheCivil Cotirl." The jirc«eiit flit was there* 
upon instituted by the p*«intiff. 

The suit wos decreed hy the Court Ulow and the defendant No. I hn» 
appealed to this Court. The first question fur considoratinn Is what U the 
nature of the tenure? Having regard to the minncr in which the 
in the proHont case has hsm dealt with hy the Kxecutive Authorities down 
to 190^ (the «Ute of Mr. Ma.ldox-B order) it would seen ns It It was merely 
a Go\ efiiinent rersjee held at the pleasure of the Govermnetit. Rnt the 
lUhility to dl.mis.nl misconduct or i.egJett of duty, i* one of the conJi* 
ti'-n. upon which a gh<tt.tali tenure is held ond it «loes not api<ar from the 
eUdenee on the rc.-ord that any case of snccesdon of Ihe heir nf a de:e“-'l 
gh<tt,tal arov. i.rf„r., ih.. year I9i)8. Ttrt tenure I. sltint.- in I'nrg.m* >1*’'''* 

»irn an<l within the BachUa Zeinindari which at one time wa. includ-^ la 
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In til** r>»’ of .Vifn'tvt StnjK v. \ ^in tlic 

C >m' lit I t-i c"*!!*! !<“r til** wtt aloi Fitiutc 

in tli» pirctn* tnl in l>i<» •»in« r^mnltri. T1<ir l.'^1<1ilpt with 

Tef'rrtKV* li» th<* /a»^ir in th»t r»«^ »« follow* t—‘“ Nfithor the 

oririn of tl^* /lijir ii < tl*' prYxi** liny* »t which it wit'creileJ U known; 
hut it »pp*ar* tlist far hark k« lT7l c«rro«pin«lins with 1178 B. t?., the 
TilU~f^ of whirh it w*te«'mpo»«l were hell l.y jitijinijri. who paM to 
Novomm'nt t«o-thinl« of the inn* al vilne (Irereof »« revenue »ni! rvtaineJ 
the ether one-lhirJ a* rerniineration f>*r the ^ervice^ tin-Ier w liioh llie jaiglr 
wa* hell. Tl'C villije* inehrl''! in the j^ijir were permanently eettlol a* 
r*rt of the aeminOari of I’aehit of wl.ich the alefenJiht (ippel!*nt) is the 
zeminltr. In fixing tl>e ftovemment revenne at the time of the decennial 
eett1etn*nt the Itii'ls incluilro] in theyniyir were a-*e«ee,l at the two-thirds 
then piyxhle t.,y u,. to the Ooaernnient and tl«c one-thirJ retained 

by Ui» joiyirrfari in hen of rervtco fonne>l no part of the assets of the 
lemindari in respect of which tl»e tioeemnieot resenne was fixed " anil that 
the although not falling within r-igwlation SXIX of 18U (which 

relate* to Birldium jtatietth tenitfv’) was a teiinre of the nature c£ tho«e 
decribed in the preamble to that lU'gnUtion. Their Lonislnps held that the 
iafjfri are hereditary though not gosemesl hy the orJinarj- rules of 
inheritanrt and are subject t«> the cotnlitioii of the Goren-mfnrs approval 
of the heir. 

The tenure in the present case isjiot a but a tenure A 

tenure, however, is eiinilar to a yhatuaU tenure. 

The nature of g\atiech tenure.lt is trne. varies in different pi ices and 
the Executive Authorities in the present case, have appointed and dismissed 
from time to time. But tl»e Govemmeot has the power of 
appointment and dismissal and ootwiUirtandlng that the said powers were 
exercised by the Government with reference to tlie jai'yir in the case of 
A’lfmoni Sinjft (1), the tenure was held to be iieredilary. In the present 
case it was etated ID a Aul-umaama, dated tlie 23rd May, 1817, that "ghal' 
uali lands are held merely for remuneration Cor labours for the aervices." 
Bat the Incidents of crAutiralt teunres each as the present do not appear to 
have been well understood before the case of Kilmani Singh'was decided by 
the Privy (Jonncil nor arc all the incideDts aeUle<I by the Judicial decisions 
even now. The report of Lola Kanp, dattsl the l9th July, 1799, which was 
part of the evidence in and was relied upon by the Judicial Committee in 
that casa is also pari of the evidence io tlic present and having regard to 
the fact that the tenure in the present case is situate in the same Porgana 
a^d in the same zemindari as that dealt with by the Privy Council in that 
case and Arid under similar coaditionf, I think tlie incidents of the jaiyir 
(1) (18S2) 1. R. 9 Calc 187, 200. 
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Ifild down liy tlic l‘fivy Council aliould !je lielO appHcnlle to tlic dljicaTi 
tctiiiro it) tlic prcwut ca'tc. 

We most take it, therefore, that the tenure is n lioreditnry one. Put 
hoforc the piuintiff coii ho held entitled to succeed, it is to he seen wlietiicr 
there was anything to prevent the defendant Ko. I from snccecdiuK his 
fattier, Knrtic, in the ghatKaU. Notwithstanding that the tenure is licre- 
dltory, the Govermnent has the power of dismissing the jAalirol for mis- 
conduct. Kartie lloy was dismissed. Now what was the ciTcct of the 
ilisinissal of Knrtic lloy ? There can ho no douht that tlic disniisiat operated 
as a forfeiture of the tenure so far ns Kartie himself wos concerned. It h 
cootended, however, that ns the tenure is liercditary such diiinissal did tot 
elTect the rigiits of his heir. It la unnecessary to consider any usage under 
Vi-hich tiie next male Iicir of the dismissed ^Iiatical may he appointed in Ids 
place on his dismissal because in the present case Kartie Roy prcaunialdy 
had no son at the time o/hit dUini$tal wliich took place so f»r hack as 1855, 
the defendant No. 1 not l>eing born then, ns he is itiH a minor, A stranger 
to tlic family, e/r., Raja Itam was appointed permanently In lii< and 
tlic tenure licld by him hot devolved on the members of liii family- The 
question is whotlicr under these circumstances, the defendant No. I 
claim tiio tenure on tl.o death of his father, on tlic ground that it is i'i» 
hereditary tenure. It seems to me tliat the contenlion If giYcn effect to 
will lead to anomalous results. Furiostaneo a person may bo oppemte 
ghaheal and dismissed for misconduct and another (a stranger to tlic fauu y 
appointed in ins place The latter agniu may be dUmissed ond a third one 
(also n straugcf) appointed and aoon. If the diiinissal of a jftnfjfnl 
such circumstances, docs not opirstc os a forfeiture of the rigi'ts o 
heir, tlie tenure Isriiig hy its nature lierclitary tiio heir of each o ' 
dismissed ghalicali on their deaths may equally claim the tenure on 
ground that it Is hu hereditary tenure. I think, therefore, that «' 'cf® * 
ghfilteal is dismissed auil has no iiioie member of the family Ct to 
appointed at tiie time of his dismissal there is a forfeiture of the tenure « 
far os Ills family is conccrne<lr I'ccniiso the estate cannot remain In ol-eya ^ 
for the {s.’ncCt of tho heir, who may he anbsotincntly born. And when, o 
such n case a straiigrr to tlt« family Is permanently oppoiiited in Ms P * 

I do not SCO how n Bnl>s/>t|Uently (torn son of the dismlsiic<I 
dealli of tho latter and nfUr the tenure has passed to another family, 
claim it on tlio ground that tt Is Ms hereditary tenure. The case of 
dra A’oraf/i fiinjt, v. A'oK Chatan / 4 ’oy(l), docs not, In my op nion 
supiK^rt llio contrnilot, of the ap|s-1iatit. In that case It was bald that t m 
dixnhtal of the plalnlifT, who was actiog ns a J<'^>nty of his father earn l 
it was InlenJod xn operate m a dismissal of his fsthir could not M li*"’ 

(!) (1905) 9 C. W. N. CC3. 
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rule tlie heir of the la»t iacninbent w.w con^iilereil a< eligible to l>e appoint- 
cil ill tlie place of hU ancestor, iinlea* somi special grouiiJ of unfitn'^si 
rendcreil liiiii incom|iCtent to perform the Jiitie'? of a jaigir.” Maricby J. 
referring to tlic tuhniaMon of the Advocate Geiicrat aaM “He alinits tlist 
the tenure ii a hereditary one anleaa there Is some special objection to a 
person cntitlcil to succeed hy which I conclude is meant something mIucIi 
disqualifies liini or unfits hitii for the personal dnehargeof the duties 
whatever these duties may he, but he claims for the Government, the rigid 
to appoint and the light to dismiss the /fliyirdari a right, however, which 
is to be cxcrci-'eJ a$ I un4erttani it only in cases of dlsqiialifioation or 
unfitness or in the absence of any legal heir." The Judicial Committee in 
that case observed as follows : — “ It is quite clear, tiiat if the jaii;*"'' 
transfcrablo without the consent of the Government, cither by descent to aa 
heir or by voluntary sole, or sale in execution, or otherwise there would be 
no security that the traDsfereo would be a proper person to discharge tlia 
duties in respect of which the lands are held at the reduced rent. The 
transferee luight be a person of questionable or oven of bad character 
Tlie precise nature of the right of the Government or the grounds upon 
which tlie right of approval is to be exercised were not necs'sary to be 
decided and were not decided io that case. S> far as can bo gathered from 
the observations made by the' Judicial Committee, the consent of tb® 
Government would seem to depend upon the question whether the heir is 
R proper person and fit to discharge the duties of a pAalieaf* At any rate 
there is nothing iu the j-idgnient-of the Privy Council to indicate tha 
Ooverninent can disapprove on any ground it likes. 

In the case of Debse Ifaraia Sein v Sree A'ljftew Sein (1), this Cour 
lield that the Civil Courts cannot interfere to reinstate a ghataal, w ho ha 
“been dismissed by tho Police Authorities In the J in J which he former y 
held 03 pAatira/. But the ghatieaf was dismissed by the Magistrate for 
siou-perforniance of his services and there can be no doubt that the Maj,' 
irate has the power to dismiss a ghatvtal for misconduct or neglect of diitj 
The question raised was whether the dismissal affected his right to continue 
to possess the pAatiroH lands and all that this Court said was that the Cm 
Gourt has no power to interfere with the order of dismissal and tliat the 
Tight to possess the lands depends on the tenure of the Office. The 
same observations apply to the case of The Secretary of Stati v. Por^n 
Singh (2), where it was held that the dismissal of a ghalical will carry 
«t, the for£«Iture of his tenure. On the otlier hand in the case of 
X>hari nog v. Drojo Lall Singh (3), it was held that a Commissioner o 
-Kevetiue is not warranted by law on the demise of a ghatieal to consider 
(1) (18G4) 1 \V. r..3»i. (2) (1878) I. L. H. 5 Calc 740- 

(3) ( 1868 ) 10 W. n. 401. 
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tli<? clifjiUIity of rival chimarili l<i a tenure (a |>erpetual and descendillc 
one) and to roject the cUiine o[ the nalnral Iieir on conaidcrations purely 
moral, t <j., liavinR evinced a want of filial reaped and dutiful feeling to liia 
father and that (he pliintitl waa «intte competent to <]oe«tion the onJer* of 
thfc Comm!**ionor l>^ a mil In the Civil Conrt. One of the learned Judges 
(D K. Mitter J.) ohaerved “ A ^Kolirali (enure in Dirbhum is not resumahle 
At the mere good will and pleasure of the Executive Authorities.” Tho 
^^.at'ToIt appears to have liocn A Birbhnm ptoftroli, the incidents of which 
were governe*! by the providons of negnlatioo XXIX of 1814 and are not 
exactly tho«e of a ;%a{trat> which wc are dealingwith in the present case. 
But the ffhnlicaU in the pre«cnt case is Analogous to A Dirbhuni ghatieali 
and the Government hss the power of eanctioniog the appointment in 
either ca«e. The case cited above shows that the Government cannot 
disapprove of the heir on any gronnd it likes and apart from the question 
of fitness. 

If we are to hold that the Government can refuse to sanction or 
approve on any ground it likes, what becomes of the hereditary nature of the 
tennre, Xo authority has been pUce<! before us to show that the Govern* 
meat can do ao on any ground aod apart from the question whether the 
heir is a fit and proper person. So far as the particular tenure is concerned, 
the Authorities hare appointed aod dismissed gAotieuls from time to lime, 
bnt there does not appear to have been any case In which the heir of the 
^iicUvdl although fit has been superseded by a stranger. Once it is held 
that these tenures are hereditary, It seems to me tliat it cannot be held that 
the Government can withhold Its saoetion to the succession of the heir 
upon auy ground it likes. Xo doubt U is for tlie Government to say whether 
the heir Is a fit and proper person. So fsr as that question is concerned, the 
G^overnment, I think, is the sole judge and the Civil Courts cannot go into 
that qnestioD. But 1 am unable to hold that the Government can dis. 
approve of the'^lieir or withhold its esnclion upon any ground it likes and 
apart from tlic question whether ho Is a fit sod proper person. 

It has been pointed out on behalf of the respondent that the heir of 
the ffhalteal in the case of Jogendra A'aroin Stngh v. Kali Charan Roy (1), 
was held entitled to succeed to the tenure aUbougli lieliad not been Approved 
by* the Government and on the contrary had been dismissed while he was 
acting as deputy of his father. But the question n£ approval by the 
Governenout does not appear to have been raised in that case and there 
can be no doubt as laid down in Kilmoni Singh v. Bal-ra Kath Singh (2), 
by the Privy Council that the right of the lieir to succeed 'to the yAatifoli, 

IS subject to the approval or'eanctlon of the Government. 

(1) (1905) 9 C. W. X. CG3. (2) (1832) I L. B. 9 Calc. 187. 
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Tlio next <luc-stion ia vlietlier the plaintiff in the present case has been 
npprored ly the Government. It appears tlial in August, 1907, Mahendra 
Narain, the f.ather of the plaintiff applied for six montlis' leave owing to 
ill-healtli and the IXeputy 3Iapstrate submitted the following note to the 
District Magistrate “wrrfar Slahendra Narain being ill he prays that his 
son, Upendra Narain Itui may be allowed to act for him for six months. 
Upendra is present nod seems to be a ptrson to act as tardar. Submit- 
ted to Collector for orders.*’ The order of the District Magistrate, Mr. B 
Krishna on the note was approved. It is true he was appoiuted in an 
acting capacity and ns deputy of his father for six months, but the fact 
remains that so far as the ground of fftne-<s was concerned he was approved. 
After the death of Mahendra Narain the plaintiff was ordered by the 
Magistrate to continue to “act in the place of his deceased father, 
Mahendra Narain Rai until further orders.” Then when' the matter 
came up l>efore the Magistrate upon the opplic.ition of the defendant 
No. 1, the Jtagietrnte e<wi<rnierf the plaintiff in tlie appointment. The 
above orders taken together go to show that the plaintiff was approved. 
The last order of the Magistrate has, no doubt, been set aside by 
Mr Maddox, the Commissioner, who is the higher authority, but he did 
not reverse the order of the Magistrate upon the ground of unfitness of 
the plaintiff, but merely upon his view of the legal rights of the parties 
and the Government of Bengal referred the plaintiff to a Civil Court. 
There is no suggestion in the proceedings tliat the plaintiff was, in any ay, 
an unfit person and the very fact that the Commissioner considered the 
legal rights of the parties ehows that it was on the footing that both the 
parties were fit to discharge the duties and were proper persons to be 
appointed. YVe have Ihe-distinct approval by the JIagistrate haviag 
regard to the fitness of the plaintiff and the said finding has not up to 
this time been reversed by auy authority. The Commissioner disallowed 
the plaintifTs claim merely on the ground that the defendant No. 1 was 
under tlie law entitled to succeed. 


If the power of approval ia to be exercised withrefe-cnce to the question 
whether the heir is a fit and proper person, as I think it is. then the 
plaintiff, having regard to the above proceedingn, should be held to have 
been approved. 

I am accordingly of opinion, tliat the decree of the Court below is 
correct and should be affirmed. But in the circun.stanees, I think each 
party should bear his own costs * 

As we are unable to agree in this ca-*© under Section 98, Code of Civil 
Procedure, the decree of the lower Court is confirmed and the present 
appeal dismissed, each party bearing |,is own costs. 
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Sir Itoshhchary Ghos^, liabu Joffesh Chandra De, 
hahu JifotmU Chandra Sarkar and Dohii Srish 
Chandra Pc. fcir the appolhint. 

Bahu Divarka Sath Chakravarli, Dabu Karima^ 
moij Base. Babit Laiit Mohan Ghose, Bahu Jyntish 
Chandra Hazra and Baba Sarat Chandra Dc, for the 

re‘«j)<»n(lents. 

Cur. adv. viiU. 

JrNKlN's C. J. The phiititifT UpsiMlr.i Xamin Roy, 
lias brought this suit to establish his claim to lands 
in Ghaut Bharra in the District of Bankuni as lield 
in Dipwari Chakinn tight. The defendants are his 
rival claimant. Hemendni Xath Roy, the Secretary 
of State for India iti Council and the Raja of Panchn- 
kote, the zemindar. Tlicre are also certain pi'O forma 
defendants of whom some arc the plaintiffs brothers 
and one is Darpanaiain Roy who is admittedly one of 
the two Digwars of Gliaut Bliarni. 

The Subordinate Judge has passed a decree in tlie 
plaintiff's* favour and has directed that the plaintiff 
do recover possession of the land in suit, and effect 
has been given to this direction. From this decree 
an appeal to the High Court was preferred : it was 
heard by FJetclier and N. R. CJiatterjea JJ. They 
were divided in opinion, and so the view of CJiatterjea 
J. who svas for confirming the decree of the Subordi- 
nate Judge prevailed. 

From this judgment the present appeal has been 
preferred under clause 15 of the Letters Patent by 
Hemeticlrsi Nath Roy, -who has been supported by the 
■Raja of Panchakote, a respondent in this appeal. 
No one else has appeared except the plaintiff who 
• has supported the decree in his favour, 

Tliere are two Digwars in Ghaut Bharra. The 
defendant Darpananiin is one and his position is not 
contested. • The whole dispute is us to tlie other 
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It is common ground that the office of Dig- 
war and enjoyment of the land go together, and this 
combination may be due cither to a grant* of land 
burdened with the services of the office or a grant of 
the office remunerated by the enjoyment of the land. 

Whichever of lbe.se two it may bo, we Icnow that 
the office was held and the pro]>erty enjoyed by 
Kurtic Roy the defendant Heraendra’s father, and 
seven generations of ancestors before him, and it is 
common ground that it was so enjo 3 ’’ed in a regalar 
coiir.se of succession. Kartic, however, was dismissed 
in 1S55 and Rasik Lai Upndhyay, a stringer to the 
family, was appointed in his place. Bat he in turn 
was dismissed on the 14th April 1856 and Raja Ram Rai 
was appointed to the office. In 1861 Raja Ram Rai 
became incapable of performing the duties of the post 
and his nephew and heir presumptive, ilahendra, the 
plaintiff’s father, was appointed. 

In tiiQ mean time the dismissed Kartic had rendered 
good service, and so on the I8th of August IS69 a 
promise was made that when any or >S'iirdar# * 

post became vacant, it should be offered to him in the 
first instance. In 1870, Mahendra was dismissed. In 
1871 Kartic was confirmed in the vacancy caused by 
this dismissal and it was directed that possession 
would be given him of the ghatwali lands. 

This disiais.sal however was cancelled by the order 
of the Lieutenant Governor who 'reinstated Mahendra 
in the service, and on the I9th June 1872 an order was 
made on the Sub-Inspector of Gangajalgbati directing_ 
him to continue as before to got the work done by 
Mahendra and give him possession of the lands. 
From a report dated the 14th August 1872 it appears 
this was done. 

On the 19th July 1904 the Magistrate made an oid^r 
dismissing a number of Ghatwals including Mahendra. 



761 


YOU XUII.] CALCnTTA SERIES. 

The folloTvinp month ihiR dismissal xva^ cancelled and 
ifahondra was reinstated. 

In An^nst 1907 Mahendra preferred a petition to 
the Magistrate prayinp for six months leave on the 
score of lll^liealtli and askinp that his son Upendni 
the plaintiff shonld Ikj appointed in his plate in an 
acting capacity for six months. This was approved. 

On the 9th. October 1907 Mabcndr.i died and his son 
Upendni asked to be appointed. The order was 
“ tJpemlni Rai will contiuno to act in place of his dead 
father Mahendra Narain Rai Sardar of Bharra nntil 
fortber orders.” 

I may here state that thongb Upendr.i Ihs brothers, 
they do not dispute the saporiority of his sole claim to 
the office. 

In the meantime Knrtic had died in 190.S, leaving 
him surviving his widow Karniiamayi and bis son, 
the defendant Hemendra. Karnnamayi, on Mahen- 
dta’s dentil, applied for the appointment of her 
minor son Hemendra as S.ittlar Ghatwai of Fergana 
Mahibara. The Deputy Collector reported that “ in his 
opinion the application should be rejected and that 
the present acting man Dpeadra Xath Rai (be) ap- 
pointed in place of his deceased father, specially when 
he appears to have been doing good work all along.” 

On the Ifitii of Jun* 190S, tlie Magistrate Collector 
made an order in which he said he thought Upendra 
should be confirmed. On the 14tb August I90S, Mr. 
iladdox, the Officiating Commissioner, ^-et aside the 
Magistrate’s order and directetl that Hemendni the 
minorson of Karticbeappointe<lasSardarGhatwals»nd 
Until he cairae of age a Deputy must be appointed in 
his place. This opinion was based principally on Mr. 
Maddox’s reading of a decision reported in Jogendra 
Xath Singh V. Knli Cnar.in Itoy (1). 

(DdSOSl^C. W. X. 663 
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1915 Upoiulj-a appealed to ibe Board of Revenue on tbe 

Hejiesdra 21st September 190S, bat the Board resolved that it 
Nvtii Hoy jurisdiction. Tiierenpon Upendm appealed to 

UrEXPRv the Lieutenant Governor, and in reply lie was inform- 
N’AtiMs Rov {]j 0 remedy for any grievance wliich he might 

Seohetativ have, lay in the Civil Court So thi.s suit was institut- 
ed b}* Upendra in accoidance with the reply given him 
by tlic Government. 

Wlietlier we liavo boi-e to deal with an office remu- 
nerated by the possession of land or land burdened 
with the service of an ofllcD is practically immaterial 
in the view I take.- 

But such materials as there are on the record, in my 
opinion, support the conclusion that we have here an 
oUicc remnnerated by the possession of land. Most of 
tl^G information we possess relates to the period sub- 
sequent to Kartic's appointment, bnt it does appear 
that one of his predecessors was dismissed. Since that 
time, there have been the repeated instances of ap- 
pointment and dismissal which I have already men- 
tioned, and wlmt has given them the greater signi - 
cance i.s that the corresponding jjossession of the ant 
has apparently follow-ed as a luatter of course. 

The oral evidence on this point is intorestiiif,- 
Thus' ITpendm says, "From 185G up to the time of m> 
dismissal we have held the post of Sardar Diffwar an 
held possession of the properties appertaining to the 
office. No person w;is appointed in my fathers i)lac0 
and our possession did not cease.” 

1 atej he deposes, “ when a now Sardar is appointet , 
he lias to take pos.sessIon through the police ; when 
[ w.is appointed acting Sirdar, I did not apply to 

put in posso.s.sioii. The possession was then with us. 

And according to him, it is the jMagi.strato who 
appoints and dismts.sos. ' Daipanarain declares that he 
took po.ssGssion thiough the police on his appointment. 
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and tliat when s\ Sanlar is appointnl permnnontjy or 
in an ofliciatiiippost. he has to lake pos'-cssion throuRh 
the Police. 

Beni Maclliah. the police Sub-Inspector at Gau'jajal- 
phat, says that the Mapistnites clismiss for misconduct 
or default in the performance of their duties, and that 
the Police pivc possession to the person who is 
appointed. Rakhal Chandra Chattopadhyay deposes to 
this power of <lismi.ssal. 

Prasanna Kumar Rai, who looks after Hcmendrri’s 
affairs, declares that the Mapistratc appoints and dis- 
misses and that bo had never socii any Dipwar or Sardar 
hold possession of the lands of liis office after dismissal. 

This view is borne o«U by thcdocnincutary evidence 
The earliest document is the report .submitted in 1791) 
by Kunji Tahsildar of Cliakla Pacbet, but his covering 
letter shows that his sources of information were 
limited. The report tlirows no apprcciatdo light on 
the question now under discussion, and it is i>robablo 
that the distinction it involves was not pi-e.scnt to his 
mind. But for what it may bo worth, we find him 
stating that the Digwars enjoy tbeir jagir villages 
without payment of rent in lieu of their wages. 

Tlie order of the 23id Slay 1847 is much more 
e.Kplicit, and the parwana there reproiluccd states that 
ghatwuli lands are lield merely for rcuiunerjtion for 
labours of their services, and that they arc not entitled 
to make a i>erraanent settlement of the lands to any 
one by giving up their rights theroto, that they can 
gnxnt only a patt.i of joto right for the period of tlieii 
incumbency. 

Anothei document to which reference may use- 
fully bo made is Exh. D, anattestedcopyofiswni- 
7ini)jsi or list of Glmtwals dated in the year IS49. It 
is expressed to bo an isomnnhwi of glmtwals who got 
their allowance in cash or got jaigin Lands therefor. 
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1915 It referfl to the subject-matter of the present litigation, 
llEiiEN’DP.A columns is headed “ whether the Saixlar 

Xati! Koy get.s pay in cash or holds cliakran latids.” In another 
UrEHDBA column we find the following statement. “In the 
Narais Rot year 1221, Aditya Rai was appointed in place of Madaii 
Secretaux Rai "who was dismissed. Gour Mohan Rai was appoint- 
Fo^ 25th Bhadm 12o8 in place of his deceased 

^ ■ father Anand Rai. Jagat Sankar w.is appointed in 

JeskissC.J piqco of his deceased brother Ananda Sirkaronthe 
2Gth Bhadra 1235.” 

The conclusion then to which X come is that the 
Digwari position was that of an oflicc reinnnerated 
by tlie enjoyment of land. So tlie ne.Kt point for 
determination is, whether this v^flice is hereditary or 
not. No Sanad is forthcoming, but the history of 
this office establishes a general u^ageon the death of a 
Digwar holding office to appoint his heir in his place 
as the successor to his office. , Whetlier tlie office thns 
became hereditary in the strict senss of the terra, may 
be open to discussion, for even in tlie case 
grants it is a common practice that they shouU e 
renewed to the heir of the grantee, so that there may e 
by usage an appearance of descent, and it may 
be a matter of some doubt at what point the princip c 
and practice of identification can be properly reg.m e 
as establishing heritabilit^*. Here the usage of t le 
heir taking hi.s predecessor’s place can be tniced 
to the 17th century, and so long a us.ige caniiOt be t is 
regarded as an exponent of the Digwari right. On 1 1® 
contrary, I think, we may safely ascribe to it the foicc 
of law, subject to the qualification, that the heir’s chum 
and tenure of office is dependent ou the approval o 
the- Government. Mr. Maddox’s determination recog- 
nises this, for he clearly thought that he was 
iudj^inent on conflicting legal claims, and it is di 
cnlt to reconcile the Government’s reply with »uy 
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Commissioner cancelled the Magistrate’s sanction was 
erroneous in law. 

Wc cannot therefore affirm the decree as it stands- 
so that we have to sec, whether it is open to ns to pass 
a decree which will embody ^Vliat is essential in this 
conclusion. Tlie plaint is not happily framed, but 
in view of all the circumstances of th'e case, I think 
we can make a declaratory decree, defining the 
plaintiff’s position, tliongU it may be it is not really 
necessary, for having i^eg.ird to the Government's 
reply referring the plaintiff to the Civil Court, they 
would probably be prepared to give or withhold its 
approval in accordance with the view we have 
expressed, seeing that it invited recourse to the Civil 
Court.' For the appellant, it is objected that we can* 
not make a declaratory decree on a plaint framed as 
the present is, and wc have been referred to the 
decision in Walihan v. Jogeshivav yarayin (!)• 
Bat that decision does not appear to me to govern the 
present case, which is peculiar in its circumstances. 
The prayers in the plaint are not limited to a claim 
for possession but seek declaration, and though the 
form in which these declarations are sought do not 


comply strictly with the provisions of section -12 of 
the Specific Relief Act, the prayers, more specially 
in view of order VII rale 7 are, I think, sufficiently 
comprehensive to permit the decree I tliiiik should 
be passed. 

In dealing with this matter on broad lines, we shall 
be acting hi accordance with what has been done, by 
their Tiordships of the Privy Council in more than one 
case wlien, to use an expression employed on one 
occasion, it was necessary out of a wreckage of proce- 
dure to construct the material for a just decision. . 

The principle adopted by their Lordships in 

(h (1907) I. L R. 35 CaIc. 189 ; L. R. 35 I. A. 33. 
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Cochn'cH (1) is tl)is:“Tlu‘ rulo is that If tlio 

bill contains chnrpes putting facts in ismio that nro 
material, the plaintifT is ('ntitlcd to the relief which 
those facts will sustain nmler the peiieml prayer, but 
he cannot ilesort specific relief jiraycd, anil under tho 
general prayer ask specific relief of another descrip* 
tion, unless the facts atnl circumstances charged by the 
1)ill will consistently with the rules of tho Court main- 
tain that relief.” And tlie same position was main- 
tained in Dnrtjn Prasad Sitreha v. nitajan TmU t-) 
and Gopi 2^arain Khanna v. Banaidhar {'M. 

Wc must, therefore, modify tiie dcci*ec of tho lower 
Court by substituting for the sainea doclunition tlmt, 
according to usage, on the death of a Digwar of filiaiu 
Bbarra, holding office, his heir may boappnlntod In his 
place, if tiio (lovcrninent approve, that Mahendra 
Naraln Roy held the ofilce of Digwarnt histloatli and 
that the plaintUt Is the heir of Mahcndra Naraiii Roy. 
This Court cannot give relief either by appointing him 
to the ofilce ho socks or delivering him possession of 
the land appertaining thereto. That relief must l)o 
sought elsewhere and possibly for this purpose tho 
declaration may be of service. 

Ill the circumstances of this case, each party should 
' hear his own costs thrniighont. 


JIooKnnJEE J. This is an appeal by the first 
defendant in a suit commenced by the phiintilt res- 
pondent for recovery of iiosscssioii of land on declara- 
tion of title thereto as Digwar of Ohut Bharminthe 

District of Uankur.i. The siiH was deciced by the 
trial Court. Upon appeal to this Court, tlie Jiufges of 

the Division Bendi were equally divided in opinion. 


(n (IS40)2 Moo. I. A. 

(2) (1904) I. r.. n 31 Cite. fit4 ; 
L. 11.31 I A. 122 


(3) (19W) I. E It 27 All 325 . 
t. K. 32 I A. 123 
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^ FJetclier J. w.is of opinion that the decree of tlie 
Snbonlinate Judge shonld be reversed and tlie sait 
di-smissed. N. R. Cliaftorjea, J., was of opinion, on the 
other hand, that the decree shonlil be confirmed. 
Consequently the decree of the Subordinate Jndge 
stood confirmed under snb-scction 2 of section 98 of 
the Code of Civil Pi'ocednro of 1908. On the present 
appeal nuder clanso 15 of the Letters Patent, the deci- 
sion of the Stiboitiiiiatc Jndge has beeii assailed 
principal!}’ on the ground that the plaintiff cannot 
claim as of right to succeed to tlie office of Digwar 
and that as the Executive Government have refused 
to appoint lumas Digwur, the Civil Court has no 
jurisdiction to review the o«Ier of the B.Kecative. , 

It is desirable ut the outset to state that no useful 
purpo.se is likely to be served by a reference to the 
provisions of Regulation XXIX of ISII, which are 
applicable to Bhblmm Gbatwals; nor can any analo- 
gy be safely drawn from the decisions in iVtfmo/ii/ 
Singh Deo v, Bakranath Singh (1) and Jogtndf^^ 
Narain Singh v. Kali Chai\m Bo*j (2) which are 
mentioned in the judgments of the Division Bench. 
As was observed by tbeir Lordships of the Judicial 
Committee in the c-ise of Ratn Chitnder Dutt \. 
Jughes Chtmder DiUt (3), the argument from analogy 
may arise where a principle of law is involved, hut 
where Courts arc dealing with the po.sitive enactment 
of a statute reasons founded upon analogy are scarcely 
applicable. This observation is peculiarly weighty 
where the rights of the parties litigant depend in a 
great measure upon the nature of the particular tenure 
or the terms of the iwrticnlar grant. The problem 
for investigation, consequently, is, what is the natiiie 
of the tenure, what are the terms of the grant in 

(1) (188i) I, L. R. S c«lc. 187, 200. (3) (1873) 12 B. L R. 229 : 

(2) (1905) 9 a W. N. C63. 19 W. B. 353. 
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c.\se as indicated by its antecedent liiatory. In the 
determination of this question, we must bear in 
mind the clear distinction I>etwecn the grant of an 
estate btmlencd with a certain service and the 
grant of an office the performance of whose duties 
are remunerated by the use of certain land.s.. This 
fundamental distinction wj\s emphasized by Jackson 
J. in Kooldecp *Varair» Singh v. Mahadeo Singh (1), 
and has since thou been recognised and approved by 
the Judicial Committee in Forbes v. Mecr Mahom- 
med Tuquee CS), Lilamind Singh v. Mxinoranjan 
iSinfirh (3j, and Venkata Wansintha w Sohhanadri (i). 

In the investigation of the nature of the title, 
under which the lands in dispute have been hold by 
successive occupants thereof, reference to tlie follow- 
ing genealogical tables will be found convenient : 


(A) 


Salicbram 

I 


1 

• Bin 


1 

AnpndA 


1 


fil.idhi 

1 


(, Sliam 

• 1 

1 

Raio 

I 

Khudu 

Gobardhao 

1 

Alaoni. 

__l 

1 1 1 ' 
Mivlir. Ad'vaita Gounnolian. Maktaram. 

1 

Kartic 

1 

Darpanarayan, 
dtjdi No. S 

Hemendra, 



defdl.h’o I- 

(3) (1873) 13 B L R. 124, 131 

(4) (I90i) I. L R 22 Mid 52 
L. B.33 r A. 41,52 
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(1) (186G)6 W. R. 199,209 

(2) (1870) 13 Moo. I. A. 438, 464 
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(B.) 

' X. 

I I 

RaMram. i- 

I 

MaljeiiJra. 

I 

npendra(f</) 

It is nndisputed that the lands in .suit were held 
by .successive Di^wars of Ghat Barnih, who were up 
to the middle of the Nineteenth Century, members of 
the family whereof Sahebmm was the founder. The 
evidence indicates that Sliam and Ram were Digwars 
in 1782. Since then, the lands have been enjoyed in 
equal halves by tlie two Digwars, one of whom came 
from ttie bnincli of Sham and the other from the 
branch of Rain. Wc are not concerned in this liti- 
gation with the lands enjoyed by the Digwars who 
belong to the latter bmnch, but the evidence indicates 
that Gour Mohan was appointed Digwar in 1831 and 
that Darpanarayan succeeded him in 1865. Wlien we 
turn to the history of the other branch, we find that 
Madan, who was Digwar in 1808, was dismissed in ISD 
and was succeeded by Adwaita, "who in his turn was 
dismissed in 1850. Kartic was appointed Digwar on 
the 28th March 1851 after the di.smissal of his fatuer 
and was himself dismissed on the lOtli May 1855, as e 
authorities were not satisfied with the manner m 
whicli he discharged the police duties. On the ‘ is 
missal of Kartic, a* 'stranger to the familyi nauief 
Rasik Lai Upadhyay, was appointed Ghatwal, but n 
tenure of office was very brief, as he himself was f 
missed on the 14th February 1856. On the dismissa 
of Rasik, Rajaram the grand uncle of the plaintiff W o 
belonged to a ililTerent family, was appointed Digwar 
on the 14th April 1856. He was succeeded in 1861 i} 
Mahendra, the father of the plaintiff. During t ic 
incumbency of Mahendra, Kartic, in 1869, made a 
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snccc'^sful attempt to pet back the ollicc Tvhen 
Mahemlra was suspended. On the 13th October 1870. 
Mahendra and Darpanarain were both dismissed, as 
tbeircondnet w»s deemed unsatisfactory and the opin- 
ion was exprc.ssed that it was iinproj»er to keep such 
men in Government sendee. Kartic was re-appointed 
Dipwar in place of Mahendra on the 11th January 
18GL and one Khetm Xath was, at the same time, 
appointed in jdace of Darj>anarain. But on the oOth 
May 1872, Mahendni and Dariuiiiarain were both re- 
instated by the Licutenant-Goveinor in supersession 
of the order of the Cointnis.sioner who Iiad continued 
the oixlev of disraUs-al made b3’ the Mapistrate. This 
terminated the brief restonition of Kartic to the otBce 
which had been held hy his ancestors for seven 
generations, but he obtained, what may be described* 
as a promise of reappointment on a fiitnie vacancy* 
Kartic, however, died in 1000, leaving an Infant son* 
Hemendi-a, the first defendant in this litigation. On 
the 19th .liilj' 1904, Mahendra w.is dismissed again hy 
the Magistrate along with a number of other persons 
similarly situated. On the Ctli August 1904, this 
order was revoked, and Mahendra and Darpanamin 
were coiiditionallj* I'estored. The evidence points to 
the conclusion that the^' were allowed to conlintie in 
ofiBce and enjoj’ the lands, though the condition im“ 
posed does not appear to have been folGlIed. On the 
20th August 1907, Mahejidra obtaine<l leave of absence 
on the ground of illness and his son Uiiendia was 
appointed to act for him; but Mahendni never 
returned to his work, as he died on the 9th October 
1907. Upendra was thereupon directed to act nntil 
further oniers. At this stage, an attempt was made 
by the gn'inlian of Hememlra to secure the office 
and tlie lauds for him, if possible. The Magistrate, 
however, on the IGth June 1908, appointed Upendra 
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as DiRwar on the strength of a report, (hated the 27tU 
April 1908, snbmitted by the. Depnty Magistrate, 
Bnt on appeal to the Commissioner tiie Order of the 
Magistrate rvas reversed on the lltli August 190S 
and Hemendra, the infant son of Kartic, was appoint- 
ed Digwar. Dpendra preferred an appeal to the Board 
of Revenue which was dismissed on the 21st September 
1908. He then appealed to the Lieutenant-Governor., 
but on the 29th March 1909, he was informed that the 
remedy for any grievance wliich he might have lay in 
the Civil Court. The result was the institution of 


this suit bj* Iiim on the Kith August 1909. 

From the tacts thns briefly narrated, two points 
emerge as perfectly clear, namely, first, tliat the 
disputed lands have always been enjoyed by the 
Digwar of Ghat Bnrrah ; and, secondly, that when ,i 
peison has been dismissed from tlie office of Digwar, 
lie has been forthwitli deprived of the lands. There la, 
indeed, no trace in the evidence that there ever , 
an assertion by a dismissed Digw.ar that ' 

liable to be deprived of the lands. As 
dismissal itself, the Digwar was at liberty to .IP- 
from tlie decision of the Magietiate to t e si 
authorities, but no one has ever suggested t «i i 
Executive Government ultirnutely confirmed t eor 
of dismissal, the Digwar had still a right to con in 
in possession of the lands. These circums 
in ra 3 ' opinion, justify the inference tliat we 
here, not a grant of lands buidened with a cer . 
service, but the grant of an ollice the performance 
who.se duties is remunerated by the use of ' 

The land and the oflSce went together, but the ® 
was the primary concern, the occupation of the en 
was subsidiary tliereto. I think the inference is a so 

legitimate that we have here a case, not of proper 

bold by a man to himself end to his hcir.s, but o 
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l)ropcrty hold by sx .mati to biinacU aa lioldci* ot an 
oflice and hi.s auccca8or.s in that office. Tlic office 
itself was not hereditary in the sense that the lieir of 
the last holder was entitled as a matter of right to 
discharge the duties of the office and to remunerate 
liimself from the usufruct of the land attached thereto. 
The theory that the oflice was hereditary in character 
is inconsistent with incontrovertible facts disclosed 
in the evidence. Successive Digw.irs xvere dismissed 
by the Executive Government, on the ground that thej’ 
were not fitted to holil the oflice, without any question 
or demur. In 1355 the otfica was gnxiitetl to a sti-anger 
to the family of Kaitic,aud when the new Digwar was 
in his turn removed a few months later, another person, 
Rajanim, who was a stranger to both the families, was 
appointed; it was then expressly st.ited as a point 
iu his favour that he was not coniiocled with Kartic. 
The view that the Digwar was liable to be removed 
for failure to discharge Ids duties satisfactorily and 
that on his removal the Executive Government was 
free to appoint a qualified stranger us successor, is 
borne out by tlie documentary and oral evidence on 
the record. 

The earliest document, namely, the leport of Kixuji 
Tahsildar, dated the 9tU July 1799, though based on 
meagre material, makes it reasonably clear that the 
Digwars enjoyed the villages without payment of rent 
in lieu of their wages. Evidence of a more leceut 
date is consistent with this position, for instance the 
order on Adwaita and Goar Mohan, dated the 23rtl 
May 1817, states explicitly that the Digwars held lands 
merely for remuneration for the labours of their 
•services and are consequentlj' competent to create only 
such subordinate riglits as do not continue beyond 
the period of their incumbency. The list of Ghatwals 
framed in 1819 makes it eqnall 3 ’ clear that thoDigwars, 
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when they did not get their nllowance in cash, held 
the lands only in lien of such allowance; and tUi? 
was ajjplicablo to the Digwari now in suit. The same 
view is supported bj* sub.seqnent reports and orders 
made on. the. occasion of dismissal of successive 
Digwur.s and the appointment of tlieir successor, and 
tliis ifj conflnncd b^- the statement of the plaintiff 
himself a.s' to the nature of tlic tenure of the Digwari 
oflice made in an agreement between himself and his 
brother on the 1st April 1908. The position, conse- 
quently, is that the disputed lands appertain to the 
office of Digwar of Ghat Barra, that the office itself 
is not hereditary as a matter of right, that the holder 
of the office is liable to be removed for failure to 
discharge his duties to the satisfaction of the Executive 
Government, that on the removal of a Digwar his 
successor acquires a valiti title to the office only if 
appointed thereto by the Executive Government, and 
that although on two occasions strangers have been 
appointed to this office, during many genemtions, the 
heir to the last holder has taken the office and the 
lands with the approval of the Executive Goveriimen . 

Tested in the light of these conclusions, what is the 

position of the plaintiff? He has not been aiipoin e 

Digwar by the Executive Government and he hat 
not consequently a valid and enforcible title to t a 
office at the time of the institution of the .suit. e 
is plainly not entitled to a decree for possession o 
the lands anne.xcd to that office and the decree o le 

Suboixlinate Judge- cjinnot, to this extent, be 
confirmed. But it does not follow that the plaintiff is 
not entitled to any relief in the suit as framed, am 
here we miist take into account the very .specia 
circumstances which have jirecedcd its institudoa. 
The plaintiff, on the death of his father, was aPI>u*'itca 
Digwar by the Magistrate. But the order of tu 
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Magistrate was reversed on appeal by the Cominis- 
sioiier. The decision of the Commissioner was largely 
based on a inisapplicationof the judgment of this Court 
in the case of Joijcndra Yarain Singh v. Kali Charati 
Iioy{i). Tlial decision, it lias not been seriously 
disputed before us by cither party, lias no possible 
appliciitioii to this case. Tlicre the Court found that 
the particular tenure was not mci'cly heritable but 
was also permanent, and that a tenure of this descrip- 
tion could not be determined or resumed by the 
Zemindar or the Government on the ground that the 
services were no longer necessary or had been dispensed 
with. It was furtlier held that in the case of a tenure 
of this Uescription, where, during the lifetime of the 
Ghatwal, his sou who was appointed his deputy, was 
dismissed, the dismissal of the son did not amount to a 
dismissal of the father, and that after the father’s 
death, the sou was entitled to succeed, although 
during Jiis father’s lifetime he had been dismissed 
while acting as a deputy of his father. It is obvious 
that these principles Imve no application to a case 
where, as heit?, the tenure is not lieritable as of right, 
and the hinds ai’e annexed to an office which also has 
not a hereditary chameter impressed upon it. The 
position then is, that the Commissioner refused to 
approve the appointment of the plaintiff as Digwar, 
not because the Commissioner considered him unsuit- 
able for the office, but because the Commissioner took 
an erroneous view of the relative rights of the plaintiff 
and his opponent ; the determination of the Commis- 
sioner was in essence based upon an eri-oneons adjudi- 
cation of a question of title. This explains why the 
Board of Revenue stated that the Bojird had no juris- 
diction and why the Executive Go^'crnmeiit held that 
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(1) (1905)9C. W. X.C63. 
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1915 the remedy for any grievance which the plaintiff might 
IlEMKSDUA have, lay in the Civil Court. It need not be denied 
Xatii Uoy that, as was recognised in Dehee Narain Sein v. Sree 
UrnVuBA Kishen Sein (1) and The Secretary of Stale v. Poran 
iSinr//; (2), the Civil Courts have no jarisdiction to 
SEcnETARv reinstate a Ghatwal who has been dismissed by the 
fL^ndi I Executive Government as unfit for the discharge of his 

duties. But the position is obviously different, where 

Mooklrjee Commissioner decides against a claimant, not in 
the exercise of liis discretion bnt upon an erroneous 
view of the relative title of his contestant : Lai 
Dharee Boy v. Brojo Lall Singh (3). I am of ox>inion, 
accoi'dingly, that it is competent to this Court to grant 
to the plaintiff relief by way of a declaratory decree 
under section 42 of the Specific Relief Act, so that the 
plaintiff may approach the Executive Government and 
seek their decision on the question of the appointment 
of a successor to the office of Digwar of Ghat Burm. 
A similar view has been taken in Bombay in connec- 
tion with what are known as Vatans, and it has been 
imled that if the plaintiff has the right and if the Court 
has jurisdiction to give him relief by declaring it, le 
is entitled to a decree; the Court is not concernet 
. with the object or motive of the party who comes in o 

Court ill assertion of his alleged right, and lie shou t 

not be refused declaration merely because lie seeks it 
. with a view to influence the opinion of the Revenue 

authorities [Bamchandra v. An'inl Sat (4), Govv^ 

V. Bapuji (5), Bahim Khan v. Dada Miya (C)j: but 
the position is different when the clcclai-ation song 
c.an be based only on the investigation of a question 
which is by statute or otherwise expressly excludet 
from the cognizance of the Civil Court: Khandova '• 

(I) (18C4) 1 W. R.321. ( 4 ) (1883)1. L. R. 8 Bom. 25. 

^2) (1878) I. L. B. 5 Calc. 740 . (5) (1893) I. L. R- 18 Bom. 510- 

(3) (18C8) 10 \V. R. 401 . (C) (1909) I. L. R- 31 Bom. lOJ- 
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Apaji (1), Chinto v. Lahshmi Bai (2), Balkrhhna v. 
Balaji (3), Raoji v. Gfnu (4), Jivaji v. Fakir (6). The 
view I take is supported by the decision of the Judi- 
cial Committee in Sadut Ali v, Khajeh Abdool Gunney 
(6), which recognised tlie principle that before the 
Court grants relief in a dcclanxtory suit, the Court must 
see that tlic doclai-ation of right may bo tho^foundation 
of relief to he got somewhere. This condition, it 
appears to me, is suCTicientlj' answered in the present 
caso.^ I arrive at this conclusion without hesitation or 
embariussment in view of the letter of the Government 
of Bengal dated the 29th Jfarch 1909. 

The only other question for consideration is, 
whether a decimation should be granted in tlio suit as 
framed. Hero I think the Court should he guided by 
well settled principles nowembodied In rule 7 of Order 
VII of the Code of 1908. The principle is best stated 
in the words of Lord Brskinc in Hicrny.MUHl). TIio 
rule is that if tlie bill contain charges putting facts in 
issue that aie material, the plaiiitilf is entitled to relief 
which those facts will sustain under the general prayer, 
but he cannot desert specific relief prayed and, under 
the general prayer, ask specific relief of another de- 
scription, unless the facts .and circumstances charged 
by the bill will, consistently with the Rules of the 
Court, maintain th.at relief. This formulation of the 
rule, it maybe parenthetically observed, is attributed 
per incw'iam to Lord Eldon by Baron Parke in Cocke- 
rell V. Dickens (8). In the ajjpUcation of this statu- 
tory rule, the test is whether the defendant will be 
taken by surprise ; Stevens v. Gappy (9); and there can 
he no surprise if the deficient relief not specifically 

(1) (1877) I L. U. ‘i Bom. 370. (5) (I91S) 14 Bom. L H. 395, 

(2) (1878) 1. L, R 2 Bom 375. (6) (1873) U B. L R. 203. 

(3) (1884) 1. L R. OBoiii 25. (7) (180C) 13 Yc. 114. 119. 

(4) (1890) I L. R 22 Bom. 344. (8) U8104 2 5Ioo I. 333, 389. 

(9) (1820)3 nu>^ll 171. 185 
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claimed, l)ufc supplied us the Courts tliink just, is coii. 
sistcut ^Yith the relief .speciticully chiimed us well as 
with tlie case raised bj' the pleadings: Cargill v. 
J3o7ue)‘ (1). Tlii.s rule has beau repeatedly recognised 
and approved by the Judicial Committee : Cockerell 
V. Dickens (2)» Dttrga Prosad v. Bhajeut Lai fS), Gopi 
Nciraijan v. Bausuihciy (4). The decision in Walihan 
V. Jogeshwai' (5) is not really opposed to tlixs view and 
only illustrate.s the position that to entitle a plaintiff 
to jndgniont under the chiini for.gener.il relief, differ- 
ent from that specihca)l 3 ' claimed, the allegutious 
relied upon must not onh* be suchas to afford aground 
for relief claimed, but they must have been introduced 
for the purpose of showing a right to relief and not 
for the mere purpose of corroborating the plaintiffs 
right to the specific relief claimed. In the case before 
■us, the nature of the title under which the disputed 
property is held has been investigated after a protract- 
ed trial, and there is no i*oom for suggestion that the 
defendant will be Uken by surprise if a declumtoo’ 
deci ee is made in favour of the ixlaiiitiff. I o i 
cordinglj’ that this i.s a case where a dechiratoiy < ecu 
may properly be made, and I agree with ^ ! 

Justice that thi.s mipeal should be allowed uni 
decree of tlie lower Court modified bj’ the .subiti ti loi 
of a declaration in tlie terms framed b,v him. 

Holmwood J. I have nothing to add to the 
ments which have just baeii delivered and with w nc 
1 agree. 

G. s. Appall alloiml ; deem motVifli'l. 

( 0 (187S) 10 Cl.. D 6I)J, 60S. (.) (1906) I. L. II. 'A All O.’O . 

(2) (1V40) 2>Ioo.J. A.353,389. L. n. 32 I. A. 123. 

(3) (1904) I. L. R, 31 C»lc. CH ; (6) (1907) I. h. R- 33 Cili--. 

L.n. 31 I. A. 122. L, n. 35 I. A. 38. 
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PKASANNA KUMAK DUTT 

r. 

.TXANKXDRA IvUMAU DUTT.' 

^^al< for .1rr<<iPt n/ Jlettnue — .Irfrfw — UtniLilio’i — fiieum- 

hraitee— Limitation Aet{lX of JOO?) fich. /, .\tU. 121, HI, i4l — 
Lmlani fifttniie H^gviaVonH of ISSG)$4. 70, 71, 

In !\ .‘uii for Ih II atiJ tn“4iic profits to rc-|ictt of certain bulls 

P’jrelitseJ liy tlio phinjilT-i at a s’lb for arrears of Ooseroiiwtit rereiiue, the 
ilifenilants tiui th*y ha*! been in a'lver«ti posxcsvion of the “oid 

lanJi for a fong tiinj, that their occupation was »n the nature of an incnin* 
brnnceaoil that tha plvintifls were not oniitled to a'oid the same — 

Stilt, that the interu't ohuh the dcfemlants aojuireU nas an tncuiii' 
brancu s\ithiii the meaning of Article 121 and th<* smt wai harrcd hy himt- 
atiou. 

JiTarmi Khan \ Droj't -Vot'i Da< (1) and Suffer C/.a>i<feo J‘al Chn- xthry 

Rajendra Lai (7.,nrami (2) approved. 

fvumar A'ohtnand Si'igh i Snfl Sarafit //ostC'x (3) and Rahimuihli 
.Ifiini?!! V. Salmi Kaiita Lahirt (4) ih-'tingoi'hcd 

SccoND Appeal by Pr.ts.mna Kumui* Dutt Pai’> 
kuyastlia, the plaiiitiil Xo. 1, 

This aiipoal aro-'C out of a suit brought by the 
phiiiitUt Xo. 1 and others for tlie recovery of khas 
possession of certain lands, namely, the whole of plot 
Xo. 1 and the half of plot No. 2 appcitaiuing to frtbt/c 
Krishna Kain Xo. 27, situate in paryana Atuajau and 

° Appeal frum Apj'cllate nccree, Xo *2119 of 1912, ugaiiivt the ilci-ree 
of Kaibsh Chandra Sen. Siilhirduiatc Judge of Sjlliet, dated \pnl iS, 1912, 
alTirining the decree of 'iircndra Xath Sen, Miiti-if of Sjuamgan^. date-l 
Jiib 10, 1911. 

(1) (1891) 1. 1,, n 22 Calc 244 (3) (1903) l» C \V. X. 523 

(•2) (1h97) I. L. n 25 Cdc IC7. (4) (19'<9) 13C. \V. X. 407 
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I9i5 for tlio i-ecovery of mesne profits in le.spect of those 
pRA«ANXA On tlie Ctli January, 1897, one Brojonath 

Komar Chaudhury purchased the said taluk at an anction sale 
V. for arrear.s of Government le venue under the Assam 
"^"kcmaf.^' Land and Revenue Regulations, 1886, and, tliereafter, 
Drrr. cntei'cd into a contract with the idaintitfs to sell the 
same to them. This contnict was subsequently en- 
forced by a suit, and the plaintiffs received from the 
Court in August, 1907, a kohala in respect of the said 
taluk. On receipt of the kohala tlie plaintiffs demand- 
ed a kahnlif/at from certain persons who were in 
pos.session of the plot.s Nos. 1 and 2, but the latter 
denied the i)Iaintiffs’ title to the said plots and refused 
to grant tliem the hahuliyat. TJierenpon, the plaint- 
iffs filed this suit oil the 0th June, 1909. The prin- 
cipal defendants contended inter alia, tlint tliey had 
been in possession of the lands in dispute for a long 
time advei'sely to the plaintiffs, tha^ their occupation 
of the said lands was in the natuiv of an inciimbmiice, 
and that the plaintiffs were not entitled to avoid the 
same. Both tlic Courts below having dismissed t ns 
suit, the idiiiutiir No. 1 ai)pealed to the High Court. 

Baba Jadunalh Kunjilal and Bahit Bireiuha 
Chandra Das, for the appellant. 

Bahii Bemejidra Kutnar Das. for the respondents. 

Richakdsox axd T.MAM J.T. In this case it is con- 
ceded that the levenue sale of 1897, under which t le 
plaintiff appellant claims, became final nnd conclusi'O 
more thuu twelve years before the date on which t le 
.suit was instituted. That being so, we may accc])t t le 
I contention of the appellaitC.s learned pleader that t lo 
finding ia the judgment of the lower Appdhdc Conit 
that the principal defendants wore in occupation of t lO 
lands in suit as tresp.isseis for more than twelve ^eai. 
refers to adverse possession before the .side. Assinninr* 
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this in the appellant’s favour, the aplH^al may bo decided 
on a very short ground. The question is one of limita- 
tion. Is or is not Article 121 of the second schedule to 
the Limitation Act applicable to this case ? It is appli- 
cable if the nature of the interest acquiied by the prin- 
cipal defendants by adverse possession is an “ incnni- 
braiice*’ witliin the meaning of the woitl as it is there 
used. It is a question of terminology? Is such an 
intercst projierly described as an incumbrance? It 
seems to us that in view of tl»c decisions of this Court 
in Karmi AT/mu v, Drojo ^ath Das (1) and NuJ}er 
Chamfra Pal Chowilhry v. Rajendra Lai 6'o5tm»ii(2), 
and of tho earlier authorities which were cited and 
followed in tlioso cases, the questions wliich wc have 
stated can admit only of an aninnative answer. Tho 
learned pleader for tlie appellant contends iliat the 
interest is not an iiiciimbnuice and cannot properly be 
described ns such. He i-cfeis to the cases of Kumar 
KaUmand Singh v. Sged Sii'afnt Bossein (8), and 
B^hi'nuddi Mnnshi v. Xaltni Kanta Lahiri (I). Xo 
doubt in those case^. it seems to have been hold in 
I’egard to section 54 of the Bengal Land Revenue Sales 
Act (XI of 1S59) tu.it in the expression ‘‘subject to 
f'll incumbrances’* which tliere occni-s, tho word 
“ incumbi'ances” does not include an interest acquired 
before tiie date of the sale by adverse possession for 
the statutory i)eriod. On tho other hand, it has 
always been held that the woid as used in section 
37 whei-e tlie expression is “free from all incum- 
bi'.inees” includes such an interest at any rate for the 
piiriioses of Article 121, and this point as to the mean- 
ing of the woitl in that Article was not considered 
in tho two cases leportod in the Calcutta Weekly 
Xotes. 

U) (1891) I L. i: -n Cule. 211. (3) (1S»08) 12 C \V. N 523. 

(J) (1897) I. L R 25 Calc 1C7. (4) (lf09) 13 C W. N 107. 
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l!i the present case t!ie sale took place not under 
Act XI of 1850 l)nt under the Assiun Land and Revenue 
Regulation of 1SS6. We assume again in tlie appel- 
lant’s favour, that the IcarneLi Subordinate Judge mis- 
applied section 71 of the Regulation and that the sale 
was the sale of an estate under section 70. But the 
interest which the defendants acquired is in our opi- 
nion on the authorities an incumbrance within the 
meaning of Article 121 and tlie suit is barred by limi- 
tation. The contention of the learned pleader for the 
apjjeUant that under Art. 142 or 144 the period of, 
limitation was twelve 3 *eais fi-om the d-ite when 
possession was formally* given to the purchaser at the 
sale cannot be accepted. 

We may mention that there are two idots in dispute 
in this suit. The i>laintifts’ title to the first plot fails nii 
the facts found by the Subordinate Judge, which can* 
not be now successfully assailed. His title to the one- 

half share of the second plot fails on the ground we 

have indicated. 

The result is that the appeal must he dismissed 
with costs. 

0 . M. Appeal (U^inisseti. 
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/f'/jr# //ofnifio-f a»J J/nI/jV! JJ. 

KinsHXA GOYIXDA PAL 

f. 

EMPEUOn/ 

Porgrry — C«rOfi»’i topy.Jiling nf^^tlitthtrutero/forgni tlocumenl, if original 
It /orjAj — ptiAfHte of \i»UnUnn—Penil Co^t {.4fl XLV of XS50) 
*• ^Cfi. JTI 

. A series ot jlmil ir w’licli nn‘ uot tU* otlcnce clnriteil can 

<’Dly Iw usej eriJonc' <tf t>v- of t1*e |>.“r«on win) forgeil the 

■docmneiit Jn-l not as eu.^ncc of for^'O 

It i< e^tsi tnely Joul.ifnl w liciWr the tn-re film? of a cojiy is tii'’ iHer of 
a forgefi ilocanient. A c«ftilie.| c-*i*> thereof i? ••erlainly not a forgeJ 
<Jociiment 

Bit his other teiie wU'fa the o!T‘ii It iMetl th* c.ij*v knowing or liaiin? 
reason to believe thst the entri >4 m th- ori;;iii«l «hH«iin.‘nts were forgeries 
oni inteiidiug to ii4e them for fr.«n!iil*nt pnrpo-*** 

Q'tttn V. Xujum A/i(l) a-iJ Emi>tror \. ^mgh (2) di'tmgui«l»‘d. 

Appeal by Kiisbiui Goviiul.i P.tl. 

Accoi'ding to the pfosecntion story tliero was ft 
dispute regtinling the right to Mohutipore and five 
other mouzas ill tlie district of Tipponi betiwen one 
Badaviinessa and Girisb Ch.tiulr.i Roy, graiuU.itlier of 
tbe appellant. A lease of these properties was granted 
hy the former’s fatlior in 1862 *o one Chaian Ghnmicr 
Shaba, the gnindfatber of iTiiisli. which the latter 
nllegcd Was a permanent or /rainii gntui. Bailatnn- 
o&sa claimed tiiat the lca«e expirwl in lt)ll and began 

■* Criminal Apl'i’iil No **3 of t9|5 aminst tin* opter of V W WarJ, 
S-;s4ions Jii tp- of Tippoia I315 

(1) (IPOO) fi W It. Vr 4 I (•) (iPo;) I U ll i»S All. lOi. 
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to make direct settlements with the tenants*. Tiiis led 
to a procoedinf? under section 107 of the Code of Cri- 
minal Procedure to bind both parties down to keep the 
peace. The appellant is said to have filed in that case 
a certified copy of that leiise obtained from the Regis- 
tration office, tlie register of wliich, Badarnnossa com- 
plained, had been tampei*cd with. Tliei'Ciipon, Krishna 
Govinda Pal was placed on liis trial and convicted by 
the Sessions Judge of Tippeni under sections 166 and 
171 of the Indian Penal Code and sentenced to 5 years 
rigorous imi>risoiiincnt. 'Being aggrieved thereby be 
preferred this appeal. 

Air. P. L. Roy (with him Babii Alanmatha Nath 
Aloolcerjce, Bahu Bipin Chandra Bose, and Babu 
Upe}tdm Kumar Roy), for the appellant. The docu- 
ment is not a forgery but is said to be the copy of 
forged document, viz., the registers alleged to liave 
been tampered with. It was submitted (after going 
fully into the evidence), that the register of 1862, 
which was tlio subject of the present charge, was not 
forged and that no presecution would lie for nsing a 
copy of a forged document. 

[HOLMWOOD J. There is no forged document. How 
can your learned friend support this conviction?] 

Nor is there any evidence of knowledge, or uset b} 
the aiipellaiit. 

[Holsiwood J. If this w'as a forgery, it must have 
been done 10 or 50 year's ago.] 

Air. E. H. Mounter (with him Alaiilvl A. A. Fasla 
Hnq and Babu Manindra Nath Banerjie), for 
Crown. Tile register.s at sight clearly show tiuit they 
had been -forged. (Pointed out .several instances of 
otlicr forgeries iu that register). T submit that tlicre 
is a clear em.sare below in wliich five forged deeds 
have been entered. 
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In puffn V. Sujttm AU (1) it lias Ihjcm lield tliut if 
tlic original document is forgcil the use of n copy of it KmotsA 
is using a fon^cd docninont ; and there is evidence of 
dishonesty in the present case. r. 

[Holmwood J. Tiial case Is di“tinguiHhal)lc. t-^rcror- 
Tbcre the accused actually used the copy for Ids own 
purpose and tried to get the Court to uflirni its con- 
. tents.] 

[Mullick J. Have you seen the ruling in ICmperor 
V. Afnfai Sin{fh (2) wiiore it has been held that the 
using of a copy of a forgetl dociiniont in favour of 
accused is an offence ?]| 

For the purpose of Retting up that doenmont and 
not merely filing it on behalf of his muster. If tlic 
party who puts It iu Is counsel or solicitor, ho Ih 
equally guilty of using a forgcil document if lie knows 
it to he forged.* 

The appellant was not callcil upon to reply 

HobWOOD AKD MULLIck JJ. This is an appeal 
from the iudgmcnt and Hontcncc of the learned Se.ssions 
Judge of Tipperaii who agreeing with tlm assessom 
found the appellant Krishna Govinda Pal guilty of an 
offence under section 471 read with 460 of the Indian 
Penal Code, and sentenced him to five years’ rigorous 
imprisonment. 

It appears that a document of the year 1862 was 
entered in the Register Book of the Registration 
Ofiicc at Oomilla. Vol. I, Book 3, purporting lo be a 
mokarari lease for 50 veal’s in favour of the grand- 
father of the accused Girish Chandra Roy, who has 
been acquitted, coupled with an agreement to make 
the lease permanent on the expiry of 50 years, that 
fa, from the year 1310. A copy of this document was 


(1) (18CC) C W.n.Cr 41. 


t2) (1906) I L. n. 25 All. 402. 
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obtained from theKogistration Office and filed in a pro- 
ceeding under section 107 of the Code of Criminal 
Procedure. We do not know what the meaning of 
filing the document in such a proceeding is, but the 
evidence wliicli is very conflicting comes from persons 
-who were called upon to show cause ;n the 107 pro- 
ceediug.son the other side arid is to the effect that they 
.saw the appellant put thi^bit of paper on the table in 
front of tlie peshkar. The Magistrate's record would 
show that tbc witness Ram Kanai who is now dead 
i^roduced the document in the witness-box and proved 
it, and the Magistrate saj's, in a note in the middle of 
this evidence that the document was filed and eX' 
hibited ; the accused himself, who was a witness, stated 
to the Maglstmte that there was .such a document in 
the possession of his master Girish Chandra Roy, and 
ho shortly described its contents and he said it had 
been filed. But lie did not say that he filed it himself, 
although there was uo possible reason why he should 
not have said so, as at that time there was no question 
as to the genuineness of the document. He also says 
that he first came to know of the existence of this 
lease for 50 years eleven years ago. He does not set 
up any case that the original lease was a permanent 
Tcaimi le.ase, and be gives a iJerfectly true account o 
the document as it appears in the register in the 
Registration Office. 

The learned Judge lius come to the conclusion that 
the transeriijt in the Registiation Office is itself 
forged interpolation made after the year 1910, and in 
proof of this he adduces the evidejice of a number o 
other Registi-atiou books in which there arc what he 
calls obvious forgeries, and these aiiparontly refer to 
document.^ relating to the same property. But we 
need hanlly point out that a series of similar tmnsac- 
tions which are not the offence charged can only be 
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ii«cil ns evidence o( tbe intenticn ot (1 k' plmsou ^Yl^o 
forgeil the docnniont ami not ns ovidence ot forgery. 

It c;\nnot eoneeivnbly be used us OYideneo thnt the 
present accii>^cd in the year 1912 used the copy (»f a 
forged document knowing It to bo foiged. "Who the 
p3ople were who forged the other documents, it they 
were forged, and for what purpose tliey forged them 
is not necessarily known to the siccused, and there is 
absolutely no evidence connecting the present accused 
with them. "We have, therefore, altogether excluded 
this evidence. 

The learned Judge then rightly sets himself to 
determine four ciucstionst first, was the document, 
of which Ex. 38 is a certified copy, forged ? sccoudli/, 
did either of the accused know it to bo forged ? 
thirdly, did cither of the accused use it ns gonuiuo? 
and, fourthly, did they do so fraudulently or dis- 
honestly ? 

At the outset wo find ourselves in cntii’O diKjigrcc- 
ment with the learned Judge as to the factum of forg- 
ery. The learned Judge appears to have iniKiliri’Ctod 
himself by reason of lii.s not observing that the salient 
clause of the document is contained in its vory llrst 
paragraph. He w’as under the impression that tho 
.document was throughout a tcmjmrary lease and tlmt 
at the very end of it a clause had been interpolated 
transforming it into a permanent lease. He conHi<I‘*rH 
that this is not only inconsistent but must have l»ecn 
bitentionally done with intent to commit fnind. IIo 
the lease, if it is what the prosecution says .t 
originally was. was a jperfectly stndghtforwsiMl doeu- 
raent that any intelligent i>erHon can underHiand. an 
ordinary temporary lease terminable with the ^ear 
1318. Tlie lease as it exists now. I.otvever. m-p-ars to 
contain ucontnidlction i« terms.^ 
roan it is quite iiieanlnglesH. 


Kri-suw 

IJOMSl'A 

I’ai 


It is only 
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lawyer wiio could say what its legal effect would 
actually be. No doubt important documents are 
occasionallj’ dmwn up in ambiguous language but for- 
tunately that is very rare. Other things being equal 
therefore the internal evidence is enormously in 
favour of the prosecution.” But lie has omitted to 
notice that at the very beginning of the document, as 
we have said, it is stated that this is a temporary 
lease for 50 years up to the j’ear 131S, and that from 
the year 1319 a permanent lease will be given, that 
is to sa}’, it is a lease for a term with an agreement 


to gh’e a permanent lease at the end of it. Whether 
that w’ould be enforceable without a further document 
we are not concerned to say. But the intention of 
the parties is certainly perfectly clear and there is 
nothing meaningless about the document if it is read 
as a whole. 

But the great diffictiUi* about holding it to be o 
forgery is this that on the prosecution theory it can 
not have been forged till after the year 1910, and any 
body looking at the book of the Hegistrutioa 0 icC' 
which we have before us, could not fail to be convince 
that this tr-anscript .was engrossed many many ye.n^ ^ 
ago; that the ink as weli as the paper on which i 
is written is just as old as the earlier part of the boo ' 
which is admittedly genuine. It appears to ns to 
be absurd to say that people sat down in 1912 to wri e 
on timt paper over 50 years old, that tlioy maun 
factured faded ink which also appears to be of eqna 
age and succeeded in making a peviect transciip 
without any sign of ink running or sinking throng i 
tlie paper or any of the usual traces of modern foigcO * 
Jdoreov'er, it is mill more difficult to believe that the} 
got the Sub-Registrar of 18fi2 out of his grave and 
made him sign his name in the book. There is no 
the faintest suspicion, so far as Ave can see, that the 
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Sub-Rogistrar’s signatures on these numerous alleged 
forged documents are not absolutely genuine. They 
are certainly ^vrUten by the same hand as made all 
the earlier entries. The writing is very characteristic. 
There is no attempt to make a copj' ot it. The signa- 
tures ai*e not fac similes, but they ate all of the same 
chai-acter .is that of the admitted signature, and we 
can have no doubt that they are genuine. 

That being so, the whole case falls to the ground, 
though we may, in justice to the accused, say that 
weaie equally able to hold that there is no evidence 
worthy of the name to show that he made use of this 
document or that he had any dishonest intention, or 
that he had any idea that tlic original was a foigery. 
It is also extremely doubtful whether the mere tiling 
of a copy is user of a forged document. The copy 
itself is certainly not a forged document and the 
conditions in which it has been held that the nser of 
a copy amounts to an offence in tlie cases of Queen 
V. Nttjutn AH (1) and Emperor v. Mulai Sinuh (2) 
are clearly distinguishable from this case, inasmuch 
as they were cases where tiie offender used the copy 
knowing or having reason to believe that the entries 
in the original documents were lorgeries, and intend- 
ing to use them for fraudulent purposes. One very 
point that is necessary to cstablisli the charge, we are 
able to find in the appellant’s favour. 

We, accoitliugly, set aside the couviciioii and .sen- 
tence and direct the acquittal and release of the 
accused. 

G. s. Accused acquitted. 

tl) 0866)6 \V U.Cr.4l. (2) (ISOfi) I. L. R 28 Al'. 402. 
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appellate civil. 


Hffure Mookerjte and .V. H. ChatUrjea JJ 

ilATHDRA MOHAN SAHA 

V. 

RAM KUMAR SAHA 

* AND 

CHITTAGONG DISTRICT BOARD.' 


SaIe~^Jmmoveabhx.Toptrtsr-Trani/er o/Properl;/ Aet(lV ofJSSS), s. i~ 
OiUnct Board, taU b'j^Ineorporatal Companjf—SuH, dttmmal of— 
Confraet, rtteittion o/—1f’air<r—Pesponfieni—Crost-oiJ'ciio>if—‘Cnil 
/Procedure Ccdt (Act V ofim) 0. XLT, rr. 22 {$), SS^Corporation, 
duty o/, ichtn it reettits money under an illeyal or ultra viree ayreement. 

Section 54 of the Transfer of Property Act proviiie? that a lale of 
tangible immoveable properly of the value of Kupces 100 and upwards tan 
be made only by a registered instrumeat. Title to land, therefore, cannot 
pass by a mere admission when the statute reijuires a deed. 

Jadu yath V. J{upLat(l), Dharam C/,and v. Manjl Sahn (2), *Yarab 
Lall V. Z.aZf (3) referred to 

Hemendra Nath Ifukerjee v. Kumar Nath Roy (4^ distinguished. 

The elfect of llules 93 and 98 of the Statutory Itules, made by the 
Lieuteuant-GovernoroD the 15th December 1885 under s 138(rf} of Beng. 

Act III of 1885, is that no iniinoveahie property vested in a District Board 
can be sold, except with tlie previous approval of the Local Government 
and^ except by an itistruinont under the cominon seal signed by the 
Chairman and by two membere of the Board. 

It IS a well settled principle of interpretation that Courts in construing 
statute will give jijypj, upon it, at the 

of its enactfiicoC and aince, by those whose duty it has been to 


Appeals from Appellate Decrees, Nos. 1243, 1979 to l9fll of I9l2 
Feb 9 I*Wlhmore, District Judge of Chittagong, dated 

Tni" the decrees of Aautosli Banenee, Subordinate 

Jodge Of Chittagons, dated Nov.28. 1910. 

(3) (1911) 22 C. L. J. 3!0. 

(2) (1912) Id c. L. J. 435, ^ „ 3, ,55. 
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CORftrur*. execute anJ apply 5t, althoogii such interpretation lias no\ by 
any means a controlling effect epon the Courts and may I'c disregarded 
for cogent and persuasive reasons. 

Bilethtear v. BAaj«ratAi{l) referred to. 

AVben a public body or a Company is established by etatute or is 
incorporated for special purposes only and la altogether the creature of 
Statute Law the pre-'criptions for its act' and contracts are imperative and 
essential to their validity 

TTarrf v. Btek (2), Slapltton v. flat/mtH (3X The Auinlueian (4), 
Le Feucre v. Jfiller ^5), Co^ v. TAumes Uacen (C)^DiyyIs v. Zoniou and 
Blaekieell Rif. (7), Freni v. Dtnntil (8), Cornttall Mining Co. v. 

(9), 7ruA Feif 6'«». V. PhiUipg {10\ liottomUif’i 6’aie(ll) and In 
Re Gifford and Ruri/ Toini Council (12) referred to. 

A suit need not be diaiiiiuid merely because the autliority for it* 
institutions such as a certiffcate under the Pensions .Act, 1861 or section 78 
of the Land PegUtration Act or section CO of the Beagal Tenancy Act or 
tection 4 of tbe Succession Certificate .Act is not produced with the plaint. 
But this principle has no application to a ca«e where tbe plaintiff at the 
date of the in^tituticn of the suit liad no title at all. 

5ara( Chandra v. ,4pur6<i i’r»sAMtt(I3) referred to 

One contract is rescinded by another between tlie same parties, when 
tbe Utter is inconsistent with and reudeis iinp'»sible U»e perioriuance of 
Abe former ; but, if. though they differ in terms, tlieir legal effect is the 
same, the second is merely a ratification of the first and the two must be 
construcil together , where the new contract is consi'te&t with the con. 
tiDuance of the former one. it has no effect unless and until it is 
performed 

ZTunl V. ffoulA Eaiteni Ry Company (14). Dodd v CAurt-n (15), 
Patmore v. Colburn (16), rAornAifl v. SeaU (l7) referred to. 

But where parties enter into a contract which, if valid, would have the 
effect, by implication, of rcscinJiag a former contract and it turns out that 
tbe Second transaction cannot operate as llie parties intended, it does not 
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Disteict 
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(1) (1903) I. L. R 35 Calc. 701 

(2) (1663) 13 C. D.(N S.) 6G8 

(3) (1864) 2 H. & C. 918. 

(4) 0878) L. R. 3 P. D. 162 

(5) 0857) 8 E. & B. 321 

(6) 0849)3 ExcU 841. 

(7) (U5Ci) 5 Exib. 412 

(8) 0856)4 C n.(.V. S) 576. 


(9)0860)5 11. &N. 423 
(111) (1861) I B & S. 598. 

(11) (18S0)l6Ch. D. 681 

(12) (1888)2>Q B. D 368 

(13) (1911) 14 a L. J. 55. 

(14) (1875)45 L.J C P.8:. 

(15) [1897] I Q B. 562. 

(16) 0831) 1 Cr M. A R. 65 


(17) (i860) 8 C. B. (Jf. S.) 831. 
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1915 have tlie effect, by implication, of aff-cting their right? in respect to the 
Mathura transaction. 

JIoilAK I^oblew irarrf(lX Doedem. Diddiilph v. TooZe (2) referred to. 

Saua Where the ^uestioo is, whether the one party is set free by tho actioo 

„ V- of the other, the real matter for consideration is whether the acts or 
Ram Kumar , - , , , . . . . • 

Saka X conduct of the one do or do not amount to an intimatioo of an loteDtioa 

AND to abandon and altogether lo refuse performance of the contract The 

true question is whether the acts and conduct of the party evince an 
DiSTniCT . ; . .... 

Boiru. intention no longer to be bound by the contract. 

Jferaey Steel and Iron ComjMUt!/ V, Xa>/lor Binzon d; Co. (3), Central 
Bill-poeting Co. v. .dtlinson (4) referred to. 

. The Court requires as clear esddence of the waiver as of the existence 

of the contract itself, and will not act upon less. 

Cardan r. JJrahaton (5) referred ta. 

Wliere a corporation receives mooey or property under an agreement, 

■ which turns out to be ultra tiret or illegal, it is not entitled to retain the 

money. The obligation to Jo justice rests upon all persons, natural and 
artificial ; if one obtains the money or property of others, without authority, 
the Uw, independently of express contract, will compel restitution or 
compensation. 

ChapUo V. Druntteleh Dutldinj Society (6) referred to 
As an ordinary rule a respondent in an appeal is not entitled to urge 
cross-objections except as against the appellant. But rule 22(4) of Order 

XU of the Code of 1908 has materially altered the pre-existing Ia^v by 

the substitution of the words “party who may be affected b) eueb objection 
for the word appellant ” contaiued in section 661(5) of the Code of 188-. 
Further, rule 33 of Order XLI lias conferred wide discretionary power! on 
tlie Court of Appeal to a'ter the decree of the Court below os the case may 
require. 

Second Appeal by Mathura Mohan* Saha and 

others,^ the defendants. 

This appeal arises out of five analogous title suit.s. 
The fact.s, briefly stated, are these. The plaintiffs case 
in suit No. 435 (the facts of this case will give u.s an idea 
of the facts in the other suit^ as well) i^ “that tlie 
land described in the schedule belongs to the plaiutiU 

(1) (18G6) 4 II C. 149 ; (3) (1884) 9 App. C.vs 431. 

L. R. 1 Exch. 177. ' (4) [1908] A. C 118. 122 

(2) (1848) 11 Q. B. 713. (6) (1846) 3 J. 4 L 200 

(6) (1881) 6 Q B. D. 696. 
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in koemi'dat'-tapa right. Ont of the said land 10 
gandas s/ja/jt is in his khas possession and 10 gandas jiatiicra 
shahi is in the occupation of the tenant defendant Moms 
No. 1 under the plalntiil. The plaintilf has his 
godown on the Wid khas plot of land ; that the de- 
fendant No. 1 and the membei’s of his family out of asd 
malice and std propo.sed to the District Board to 
acquire the same for a tank and made a gift of Rs. 1,016 Board. 
in December 1895 and the District Board duly asked 
the Land Acquisition Department to acquire the same, 
but the possession of the plaintiff was not interfered - 
with and the plaintiff remained in possession for 
more than 12 years acquiring farther right by adverse 
possession; that although the land was acquired the 
plaintiff did not withdraw the compensation money. 

The plaintiff all along objected to the same and on the 
represent.ition of ilie said facts Mr. Skrine, the then 
Commissioner, made the following remarks:— “The 
Government after all, by its letter No 2903, dated 
2lst May 1898, oitleied the telinqnlshmcnt of the same 
and the then Collector, Mr. Aiuleison. ordeied to give 
up the land to the I'espective owiier.s.” Then, by u 
letter No. 775, dated Slst August 1898, the plaintiff was 
directed to deposit Us. 25 costs incuri*ed in acquisition 
and to refund land acquisition money (not with- 
drawn) with a view to return tlie land to him. The 
plaintiff, accordingly, by cUallau, No 2. dated 6th Sep- 
tember 1898, deposited the same amount. Again 
another notice was issued upon the plaintiff on 
IGtli of December 1898 to refund laud acquisition com- 
pensation money (Rs. 536-5 anuas), but the plaintiff, 
on the 11th January 1898, filed an objection intimating 
that no money was witiidrawn. That after a gre.it deal 
of coriespondence, the then Chairman, Mr. Lea, asketl 
the plaintiff to give a donation of Rs. 1,000 to the 
dispensary, to dci>osit Rs. 957-11-1 pic the tot.al of the 
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land acquisitioa compensation and a stamp of the 

Mathuba ^valne of Rs. 10 for a conveyance. Tlie plaintiff com- 
^Saiia'" with this request. The Secretary to the Dispen- 

V. sary Oorainittee received the said sum of Rs 1,000 and 
the plaintiff deposited the money and the stamp, The 
AND conveyance was drawn up but not executed althoa^h 
plaintiff was given to niider.stand that it would 
Board. be executed. The plaintiff then came to know that 
without completing the conveyance as arranged and 
without notice to the plaintiff, the defendant No. 2, 
witliout properly notifying, caused the land to be sold 
in collusion with thedefendautNo.l who, in spile of the 
plaintiff’s objection to the sale, caused the sale of the 
land of the schedule on 22nd February 19 ;9 for Rs. 1,200. 
The plaintiff has had his godown on the land and has 
had possession of the same for more than 12 years. 
The plaintiff submitted that tiie sale was a direct 
refusal to convey. He also submitted tliat the District 
Board had no saleable interest in the land and it had 
no right to cause the sale of tire land and contended 
that the sale was ineffective. That, inasmuch as the 
defendant No. 1 threatened the plaintiff with the 
demolition of his godown on enforcement of his 
purchase by suit — the plaintiff was comiielled to bring 
this suit to prevent the damage. That thesplaintiff 
moved the authorities first not to put the miha 
to sale and then to annul the sale but to no pur- 
pose. The plaintiff, therefore, prayed among other 
things ; (a) that the plaintiff, kaemi-dar-4apa and rights 
by adverse possession be declared and established; 

(6) that the defendant be directed not to give and 
take delivery of posseisioii; (c) or that the land be 
returned to the i>liiintiff as agreed npoii ami con- 
voyanco executed withiu a time fixed by the Court 
and in default for the Court to e.xecute the conveyance 
in hi.s favour and that the plaintiff’s possess'oii bo 
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confirmed; (d) and also in the alternative the defend^ 
ant be made liable for compensation to the extent of 
Rs. 1,957-11-1 pie and interest as compensation thereon 
at 1 per cent, per annum from the date of payment 
and same interest np to the date of valuation. 

The defendant No. 1 Ram Sntidar. before his death, 
filed a ^vritten statement denying most of tlie allega- 
tions of the plaintiff. The written statement stated 
that, at the request of Baba Kailash Chandia Das, 
Vice-Chairman of the District Board, Baba Ram 
Karaal Shaba made over Rs. 1.016 to the District 
Board to e.xcavate a good drinking-water-tank at 
Piiragalpur village to remove tlie want of the villa- 
gers forgood drinking water and the Boanl accepted 
the money. Accordingly tl»c District Board moved 
Government to acquire the land in suit and other lands 
were acquired and tlic District Board was put into 
possession with the result that the interests which tlie 
previous owners had in those lands came naturally 
to an end. The plaintiff, after the acquisition and 
possession of the land l)y the District Board, entered 
upon the land in suit as a mere trespasser. For 
reasons unknown to tliis defendant the District Board 
gave up the idea of excavating the tank and under 
instiuctions from Government (the previous owners 
of the several plots were asked to take b.ick their 
respective plots on payment of the cost price but 
they did not) the lands were sold by public auc- 
tion on the revenue sale day (22nd February 1909) 
after duo service of notice for sale and this defend- 
ant purchased the land at Rs. 1,290 — the highest price 
offered at sale — and was duly put into possession 
on the 31st of July 1909. This defemlant duly ob- 
tained a sale certificate and a Deed of Release by the 
Board. As the plaintiff opposed this defeiulaiit to hold 
possession of the land the defendant has brought a 
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title snit against the plaintilF in the Munsiff’s Conrt. 

^[ATiirRA The written statement fartherstated that the plaintiff’s 
misjoinder of causes of action and 
r. parties and also was barred by limitation. Tlie de- 
fendant No. 2, the District Boai-d, supported the main 
• AND allegations of the defendant No. 1 and contended 
that it had no concern with the donation made by 
Board, the plaintiff to the Dispensary Committee and it was 
ready to refund the money deposited b}* the plaintiff 
for the conveyance and finally that it w'as not liable 
for damages, intei-ests and costs. 

The four other suits were brought by the deceased 
Ram Siindar Saha and his co>sbarei*s to recover posses- 
sion of the hind — already subject-matter of litigation'- 
and some other plots acquired by Government for the 
District Board and sold by auction to the plaintiff 
Ram Sunder. 

Tlie Court of first instance decreed suit No. !i35 
‘with modification'. Ram Kumar Saha was ordered to 
get back Rs; 992-11-1 from the District Board, defend- 
ant No 2 w'ith interest at 6 per cent. The other four 
suits were deci'eed with costs. Tiie plaintiff’s title 
to the lands in suit were declared and he was given 
* a decree for ijosseasion with mesne profits and costs 
against Ram Kumar Saba. 

Four appeals were then preferred to tiie District 
Judge by Ram Kumar Sabu; namely, one appeal by 
him in bis suit and three appeals by him in three of 
the four other suits: the lands comprised in these 
three suits were identical with what was comprised 
in his suit. Consequently the subject-matter of the 
; controveisy before the District Judge was restricted 
to that portion of the land which originally belonged 
to Ram Kumar. S.ilia. The District Judge in the suit 
of Ram Kuimir Siaha modified the decree of the Pri- 
raary Court. He confirmG<l the decree in bis favour 
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for Rs. 992'11“1. but he mnde the rccoveiy of tills 
sum from the District Board conditional on his 
making over possession of the land to the Board 
Tvithin six months. In the other thiee suits brought 
by Ram Sundnr .Saha he allowed the appeals by 
Ram Kumar Saha and dismissed the claim for posses- 
sion on the ground that the sale of the 22nd of 
February was inoperative in law. The representa« 
tives of Ram Sundar Saha, who had died in the 
interval, have preferred four appeals to this Court 
and have contended that the sale mentioned was 
valid and operative. Ram Kumar Saha has pre- 
ferred a memomndum of cross-objections in the appeal 
which arises out of his suit\iul has arguedth.it he 
had a good title to the land au(\^v,is entitle{l at any 
rate to a decree for specific peribnnance against the 
Bo.nd. 

•Sir Hashbehary Ghose and Babn Jihiremira Lai 
Kastyir, for the appellants. 

Babii Alaliendra Xath Roy and Babn Gtinada 
Charan Sen, for the respondents. 

Babn Kshitish Chandra Sen, for the District 
Boaid. 

Cur, adv. vuU. 

JIoOKERJEE AND Chatterjea JJ. The history of 
the litigations, which have culminated in these 
appeals, consists principally of matters of record, and 
has not formed the subject of coutrovemy in the 
elaborate arguments addressed to this Court. In 1895 
one Ram Kamal Saha made over a sum of money to 
the District Board of Chittagong for the acquisition 
of a tract of land, in older that a t.ink might be 
excavated thereon for the benefit of the inhabitants of 
the locality. On the 15th June 1897, the usual decla- 
ration w.as published under the Uind Acquisition Act > 
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1915 the laud was, in due course, delivered to and bec.ime 
XUTH'jn.v vested in the District Board on the 11th and Slst 
Saita^ Februar}’ I'^OS. It subsequent!}’ transpired that Ram 
r. Kamal Saha, tlie donor, was not moved by motives of 
public philanthrop}’, 'l>at that liis real object as also 
Avt) tlie object of Ram Sundar Saha, now represented 
CuiTTAGON-o appellants, liis three sons, was to spite his 

Board, relation Ramkumar Saha (the respondent in tue.e 
appeals) who was owner of a substantial poition of 
the propertj' acquired. As Mr. Skrine, the then Com- 
missioner of the Chittagong Division, observed, the 
country was honej’corabed with tanks, and it w.is 
simply monstrons to wish to pull down godowns aud 
bnildings to excavate anotlior tank. The result was 
tu«t, on the 7tli March 189S, the District Board deoidea 
to abandon tlie project; but as possession of the laiit 
acquired Iiad already been taken, the Governnien 
was not at liberty to withdraw from the acquisition 
under section 48 (I) ^ 1894. Ihe Beflon 

Government accordingly informed the Commissioner. 

on the 21sc May 1898. tliat the Government coalit 
not withdraw from the acquisition of the hand at la 
‘ stage’, and forwarded the opinion of tlie Snperinteti 

_ ' eiit and Remembrancer of Legal Affairs, that if t^e 

Board did not want the land, they could arr.incj 
with the original owners or others to take the^ an 
off their hands at the price p.iid for its acquisition 
‘ On the 29th August 1898. the Board intim.vtoJ t 

Ramknmar Saba that as they had abaiidone o 
project, it had become necessary to return the ant 
to its original owner, and they enquired 'o 
whether he was willing to take back the I‘UU o 
payment of Us. 25 as the e.xpenses of aenui'’^^*^”' 
The owner, who was obviously anxious to got >ac ' 
the land, which lie had lost by reason of wJiat^ 
essentially an unwarrantable misuse of the machini.ri 
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provided in tbe Land Acquisition Act. deposited tlie 
amount in the Treasury on the Gtli September 1898. 

The Land Acquisition Collector, apparently in igno- 
ranee of these proceedings, called upon Ramknmar v. 
Saha on the IGth December 1S9S, to receive Rs. 538-5-6 
as compensation for that portion of his land which axd 
had been acquired for the benefit of the District 
Boaid. On the 10th January 1899, Ramkumar Saha Bo<hd. 
wrote to the Land Acquisition. Collector and refused 
to take the compensation money on the ground that 
he had already accepted and acted upon the offer of 
the Board to retransfer the land to him on payment 
of Rs. 25. The sum held in deposit by the Land 
Acquisition Collector as compensation was subse- 
quently made over by him to the District Bo.ud. 

The District Bo.ird, liowever. did not execute a con- 
veyance in favour of Ramkumar Saha, and, so far 
as wo can gatlicr, the latter also did not press for 
a regular deed. The reason, no doubt, wa<< tliat not- 
withstanding the proceedings for acquisition he con- 
tinued ill actual occupation of the land. Mote tlian 
two years later, on the 27tli November 1900, tlie 
Land Acquisition Collector intimated to Ramkumar 
Saha tliat Rs. 957-11-1 bad been spent for acquisition 
of the land, that Rs. 538-5-6 which at one time 
stooil to his credit as owner of the land acquired, 
hud been made over to the District Boanl. and that 
the land would be given to him on payment of the 
balance, Rs. 491-5-7. Tliis offer, so far as can be made 
out from the record, covered not only the land of 
Ramkumar S:iha which liad been .icquircd for the 
District Board, but also other lands in the neighbour- 
hood whicli liad been acquired for the purposes of the 
sumo project of excavation of a tank. On the 4tli 
December 1900, Ramkumar Saha depo^-ited in the 
Treasury the entire su«n nf Rs 957-11-1; and on or 
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about the same (Late, a draft conveyance in bis favoiir 

Mathura drawn up on a stamped paper purcliased at his 

^Saha^' conveyance, however, for some 

r. unexplained I'eason, was neither executed norregister* 

^*'smia ^ year later, on the 2nd August 1901, the 

AND Bengal Government intimated to tlie Commissioner of 
Chittagong Division that the land should be offer- 
Board. ed to the original owneiTs at cost price, and that if they 
declined, it shonld be sold by public auction. The 
letter added that in either case, the net sale-proceeds 
should be given to the donor or his personal represent- 
atives wlio Imd paid the cost of acquisition. On the 
2ltli February 1902, the District Board issued a letter 
to Ramkumar Saha* and informed him that if he did 
not, within thirty days, deposit Rs. 538«5*6 as price of 
the land and Rs. 13-9-6 as cost of acquisition (total 
Rs. 551-15-0) to take back.his land, the land would he 
sold by public auction. Obviously the District Bo-ud 
authorities overlooked that a much larger sum than 
what was demanded had already been deposited by 
Ramkumar Saha. The recoid does not show what re- 
ply was submitted by the latter. We know, however, 
that on tlie 20th October 1902 the Land Acquisition 
Collector intimated to Ramkumar Saha and several 
other persons (some of them apparently his snperioi 
landloixls. and others liis tenants) that they sliould on 
payment of Rs. 872-2-3 within 6th November 190-» 
take back the land, and, that otherwise, it woald be 
sold by public auction. Hie notice explained, on tlio 
face of it, that the sum demanded w.is obtained b} 
deduction of Rs. 118-9-9, that is, 15 per cent, from 
Rs. 990-12-0 (which was the cost of acquisition of the 
land in four parcels under four declarations; the re- 
spective amounts were J?s. 50-8-3, 36 - 11 - 0 , 62 - 8-10 and 
841-10-0). The record docs not show what followed 
upon this notice, but, it is plain, that the Land 
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Acquisition Collector overlooked tliat a much larger 1915 
sum than what he dcmamlcd had been deposited nearly 
two years before. Tlie position now was that Ram- Mouas 
Icumar Saha did not get a title deed for the wliolo huid, ^ 
although he had fully complied with the requisition 
of the District Board and of the Land Acquisition 
authorities. Me.inwhile, -on the 17th May 1903, the 
Commissioner of Chittagong had asked permission of Bo\ro. 
the Board of Revenue to restore the acquired laud to 
the original owners. Why this was done is not ex- 
plained hecause we know that on two juevious occa- 
sions, namely, on the 21st May 189S and on the 2nd 
August 1901, the Load Government had, expressly or 
impliedly, approved the proposal for retransfer of the 
land to the original owners ; it is useless to speculato 
whether the letter of the I7th May 1903, was written, 
because the previous correspondence and the owlers 
contained therein were oveilook*Kl. The record shows 
that ou the 29tli May 1903, the Boanl of Revenue held 
that their sanction wos not necessary, and that as the 
land had vested in the District Boatd. the latter were 
competent to effect the proposed rctiunsfer to the ori- 
ginal owner. What action was taken by the District 
Board on leceipt of this reply does jjot transpire from 
the evidence on the rccoid; but wo find that on the 
24th March 1904, Ramknmur Saha petitioned to the 
District Boaul lor return of Rs. 992-11-1, which had 
been in deposit then for several years (the sum was 
made up of Ks. 25 paid on the 0th September 1898, ' 

Rs. 10 paid on account of stamp on the 3rtl December 
1900, and Rs. 957-11-1 dci>osited on the 1th December 
1900). Iso notic,* was taken of this applic:\tiou by the 
District Boawl authorities. Ramkumur Saha waited 
for throe years and rencweil his application on the 
0th June 1907, but with no better result. He again 
renewed bis npplitration on the 12th August 1907. 
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Upon tliis application, the Chairman of the District 
Board, on the 26tli December 1907, directed that the 
sum mif?hr be i^eflinded, becau.se in his opinion, the 
land should be retained aud the tank constructed; he 
added in his note that the acceptance of the refund by 
Ramkuinar Saha would estop the latter in any claim 
on the unexecuted conve 3 ’ance and he specifically 
directed that the applicant might be asked to take tlie 
money’. This instruction, however, was not carried 
out 5 the order of the Chairman was not notified to 
Ramkumar Saha, nor was the money ever paid or 
tendered to him. though an attempt is made in the 
oral evidence to show thtU a clerk of the District 
Board office verbally communicated the substance of 
tbe oixler of the Chairman to an officer of Ramknraar 
Saha. The fact remains, that the money is even now 
in tbe bauds of the District Board authorities. On the 
lJ2nd February 1909, the District Board put up tbe land 
to auction, Ramkumar Saba, who w is in occupation 
all this time, as soon as apprised of the intentions of 
the Board, appeared aud objected to the sale on the 
ground that the Board had already contracted to sell 
the property to-liim. The objection was summarily 
overruled, and the property was sold to Ram Sundar 
Saha as the highest bidder for Rs. 1,280. On the 11th 
May 1909, what is called a sale certificate was issued 
to the purchaser; as the property was not specifically 
described in this document, tbe Chairman of the 

Di.stiict Board executed in favour of the purchaser a 

deed of release on the 12th July 1909. SymboHca 
possession of the property is said to have been deliver- 
ed to the purchaser 'on the 17th August 1909; but h® 
wa.s not able to obtain actual possession. The i*e^n 
was that on the 2Kth September 1909 the purchaser 
instituted four .suits in the Court of the Munsif of 
Chittagong for declaration of title by purchase and 
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for recovery of possession from Ramkmnnr Saba; the 1915 
District Board of Cliittapoiig was not joined as a party 
defendant to these suits. The purchaser instituted ^Ioha.v 
four diilerent suits, apparently on the ground that the i-. 
land had been acquired in four distinct parcels on the 
basis of four dedanitions under the Land Acquisition asd 
A ct. On the 16th December 1909, Eamkumar Saha 
instituted a cross-suit in the Court of the Subordinate Boino. 
Judge of Cliittagong, against Ram Siindar Saha, the 
puichaser, and the Chairman of the District Board. 

This suit relates only to that portion of tlie land which 
had originally belonged to Ramknmar Saha. The 
plaint formulate.^ the relief claimed as follows 
that the title of the plaintiff in kaemi-d ir-tapa right 
and right by adverse possession be declared ; secondlty, 
that the purchaser defendant be restrained in his 
attempt to take posse.ssion ; thinllt/, th.at the District 
Board be made to execute a conveyance in his favour 
and that his possession be confirmed; fourthly^ that 
he be awarded a decree for damages for Rs. 1,957-31-1 
will) inteiest and costs ; fifUdy, that he be gmnted 
such relief as the Court might think fit. Subsequontly 
to the institution of this sult,.thc suits in the Court 
of the Munsif were transferred to the Court of the 
Subordinate Judge and the five suits were tried 
together. The Siiboidinate Judge, in the suit of 
Ramkumar Saha, allowed him a decree for Rs. 992-11-1 
against the District Board, with interest thereon from 
date of judgment until p.aymei)t. In the suits by Ram 
Sunilar Saha, the Suboidinate Judge gave him a decree 
for possession with viesne profits and costs a^tnst 
^‘'uiikumar Saha. Four appeals were then preferretl 
io the District Judge by Ramknmar Saha, name y. 
one appeal by him in his suit, and three appeals by 
himinthieeofthefour other suits; the hands com- 
prised in these three suits were identjcd with what 



S04 


INDIAN LAW KEPORTS. [YOL. XLIII. 

was comprised in Ilia suit. Consequently the siibject- 

Mathdra matter of the controversy before the District Judge 
^Saua*^ was restricted to that portion of the land, which 
1 -. originally belonged to Ramkumar Saha. The District 
Judge in the suit of Ramkumar Saha modified, to his 
AND detriment, the decree of the primary Court. He con- 

992-11-1, but 

Board. he made the recovery of the sum from the District 
Board conditional on his making over possession of 
the laud to the Board witliin six months. In the 
other three suits, brought by Ram Sundar'Saha, he 
allow’ed the appeals of Ramkumar Saha and dismissed 
the claim for possession on the ground that the sale 
of the 22nd February 1909 was inopemtive in law. 

/ The representatives of Ram Sundar Saha, who liad 
died in the interval, have preferred four appeals to 
this Court and have contended that the sale mentioned 
was valid and operative. Ramkumar Saha has pt'e* 
ferreda meinorandmu of cross-objections in the appeal 
which arise.s out of his suit and has argued that he 
had a good title to the land unci was at any mte 
•entitled to a decree for specific performance against 
the District Board. Notice of the memorandum of 
eross-objections was, however, served at first only 
ou the appellants, and when this was brought to the 
notice of the Court, the hearing of the appeals was 
•adjourned, at the request of the Counsel for the 
District Board, to enable him to consider the position 
■and to receive adequate in.strnctions: it was ulti- 
mately intimated to the Court that the District BoarfI 
supported the contention of theappellantsand opposed 
'the cross-objections of their co-respondent, Ranikuniar 
Saha. The apjieals have been elaborately argued on 
both sides, and the points which emerge for consid- 
eration as also the facts whereon they are bused may 
be briefly summarised. 
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. Tbe land now in dispute admittedly belonged 
originally to Ramkumar Saha. At the instance of 
Ramkamal Saha and Ramsundar Saha, the land was 
acquired under the Land Act and was r. 

vested in the Chittagong District Board forjhe exca- 
vation of a tank. The project w.is subsequently aban- asd 
done<l, and the District Board, with the concurrence 
of the Local Government, decided to I'etnrn the land Boibd. 
to the original owner on payment of the actual ex- 
penses of the acquisition, as no compensation had 
been previouslj* paid to him. The District Board, 
through their Vice-Chairman, then made an offer 
to Ramkumar Saha' to return the land to him, if he 
paid Rs. 2o, as the ei^penses of acquisition. This 
offer was forthwith accepted, and the money was 
deposited in the Treasury. Though no formal con- 
veyance was e.xecuted, Ramkumar Saha continued 
in occupation, presumably on the strength of this 
agreement. Two years later, a second offer was made 
to Ramkumar Saha by the Land Acquisition Collector, 
on behalf of the District Board, to transfer to him 
the whole of the land acquired (inclusive of the land 
covered by the ijrevious agreement) if he would i>ay 
Rs. 957-11-1 which had been assessed as comi)en.sa- 
tion. This offer was also accepted, and the amount 
demanded Nvas forthwith deposited. A draft convey- 
ance w.is prep.ired, but was not executed for some 
unexplained reason. More than a year later, the Dis- 
trict Boaitl, through their Chairman, offered to Ram- 
kumar Saha to retninsfer to him his iwrtion of the 
laud oil payment of Rs. 538-5-(), the amount assess- 
eil as compensation therefor, and Rs. 13-9-6, the pro- 
portionate amount of exi>ense.s of acquisition. A few 
months later, the Land Acquisition Collector on behalf 
of the District Boiird, offered to retransfer the land 
to Ramkumar S,aba, his landlords and his tenants, if 

58 
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1915 Rs. 990-12-0 iras paid. Wbat took place on these 
Mathura offers, does not transpire from the recoid ; but two 
JloHAv years later, Rainkumar Saha petitioued for refunil 

r, of his deposit ; this was of no avail, and a renewed 

Saha”^" application thi'ce yeai*s later was equally fruitless. 
AND On Ji third application "by him, some months later, 
CinTTAooNo jjjg Chairman of the District Board directed a refund, 

PtSTfilCT , • , 1 

Board, but his order was ncithercoramnnicated norcavriccl out. 

More than a year afterwards, notw'itlistaiiding protest 
by Ramkumar Saha, the District Board put up the 
land to auction, when it was purchased by Ram 
Sundar Saha, who had, 11 years earlier, set the machin- 
ery of the Land Acqni.sition Act in' motion to deprive 
his rival of the land in suit. The purchaser, however, 
was not able to obtain actual possession and was 
obliged to sue for recovery of possession, with the 
result that a cross-suit was instituted by Ramkumar 
Saha with a view to perfect his own title or to re- 
cover damages from the Distiict Board. The out- 
standing features of the case, tlien, are, tliat Ram- 
Icnmar Saha has never been paid any compensa- 
tion for his land, and has, on the other hand, paid 
to the District Board authorities, with a view to 
obtain a retransfer tliei'cof, a sum of Rs. 992-ll-J of 
which the Boanl had enjoyed the benefit for 9 yen's 
at the (lute of the* institution of the .suit. The oiilj 
question is, what are the leg.il rights of the paities, 
for, there is not much room for doubt as to "here 
the justice of the case lies’. It is convenient to tiK- 
amine, at the ontset, tlie position of Ram Sundar 
Saha Tvbo was the first to come into Court and to 
launch these litigations. 

There is no controversy that under section Id ^ 
Act I of 1894, the title vested absolutely in i 
District Board wlien possession of the land *'*'^**^j*'^. 
was taken by the Collector on the 11th and 21st 
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■February 1898. The question ari.«?es, whether that 19I5 
title lias been subsequently transferred to Ram Sundar m^thcra 
• Saba. The District Judge lias held that the answer mohix 
must be in the negative. The purchaser- i-elied uiJon r, 

the sale certificate granted to him on the 14tli May Kumar 

1909, and the release e.Kecntctl in his favour on the a\i> 
12th July 1909 ; the Court of Appeal below has held ^''"jrAGovo 
that neither is of »any avail. Seciicn 54 of the Tians- U^^arp. 
fer of Piopeity Act provides that a sale of tangible 
immoveable property of the value of Rs. 100 and up- 
wards can be made, only by a registered instrnmeut. 

The sale certificate was not registered and cannot 
consequently opeiato ‘as a valid conveyance. The 
release was legistered, but it does not purport to be 
a conveyance, and was stamped, not as a conveyance 
but as a release ; as stated on the face of it. it was 
granted, because the property coveted by tlie sale- 
certificate was not descnbetl with sufficient precision 
in that document. A release of this character cannot 
operate to transfer title, because, as lias been repeat- 
edly ruled in this Court, title to land cannot pass by 
a mere admission when the statute requires a deed? 

Jadit Nath v. Rap Lai ll) Dharam Chaml v. Manji 
Sahu (.2) and Narak halt v. Mawjoo Lull (3;. The 
decision in Hemendra Nath v. Kamai' Nath (.4^ 

[whicli at an earlier stage is leporled in Hemendra 
Natti V. Htimar Nath is distiugui.shablo ; there 
this Court held upon a construction ©fall the terms 
of the particular instrument that though called a tlcc<l 
of tUsclainior it operated as a Ak*A‘d of tnui^'fer; the 
Court did not formulate any geiienil propobition of 
univeisiji application that a decil of release has always 

(1) (IWG)I. L. n. 33 Calc 007 (3» (lOll) 22 C. L. J. 3S0. 

10 C. w. r.50 ; (4) (ItOS) 12 C. W. .V. 47P. 

4 C L. J. 22 (5> <1004) I. L. IL 32 C*lf. ICO ; 

(2) (1012) IC C. L. J. 43C. 9 C. W .N. W 
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1915 fclie same operation as a conveyance. But even if the 
.MATirjin release in this case coitid, by any stretch of language, 
Mohav 1)0 construed as a conveyance, there would be a fatal 
objection to its validity. Neither the release nor the 
Rah Kumar gjjig certificate fulfils the requireinent.s of Rule 98 of the 
a"* statutory Eules made by the Lieutenant-Governor on 
Ohittaooku tijg December 1885 nnder section 138 (d) of Bang. 
Bo?n" Act III of 1885 (Bengal Local Self-Government Act). 

Hule 98 is In these terms: “every transfer of im- 
moveable jiroperty, vested in a Board, shall be made 
by an instrument under the Common Seal, signed by 
the Chainnan and by two meniber.s of the Board, and, 
where these rules require the previous approval of 
the Commissioner of the Division, the fact that the 
transfer is signed witli such approval sliall be dis- 
tinctly e-vpi'essed.” Tliis^rule must he road ,ilon„ 
with Enle 93, whicli, so tar as relevant to tlie present 
matter, provides that “no immoveable property vested 
in a District Board shall, e.vcept witli the previons 
, approval of tlie Local Government and in such manner 
and on sucli terms and conditions as that Governmen 
may approve, be transferred by the Board by wa> o 
sale.” The effect of these two rales, conseOnently, m 
that uo immove.ible proi?erty vested in u is nc 
Board can be sold, except with the previous appiova 
of the Local Government and except by an instrnmei 
under the Common Seal signed by the Chairman am 
by two members of-tlie Board. Neither the sa e 
fleate nor the release fulfils this condition, 
the documents, though sealed and signec 
Chairman, were not signed by two members o 
Board. The Appellants have sought to esc.ipe 
this difficulty by a two-fold argument, 
that Rules 93 and 98 are ultra turcs : and,StfCo;K .V* 

Rule 98, if intra vires, is directory and not niant 
tory. 
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In support of the first contention, I'cference has 
been made to sections 20 and 138 (d) of Beng. Act III 
of 1885. The former section defines a District Board as 
a Body Corporate ^itlT power to acquire and hold 
property both moveable and immoveable, and, subject 
to any rules made by the Lientenant-Go%*ernor under 
the Act, to transfer any such property held by it and 
to contract and do all other things necessary , for the 
purposes of the Act. A District Board has, conse- 
quently, power to transfer proiierty held by it, subject 
to any rules made by the Lieutenant-Governor under 
the Act. Section 138 (d) authorises the Lieutenant- 
Governor to make rules consistent with the Act 
ior the purpose of regulating the powers of District 
Boaixls to transfer propertv'. The apindlauts have 
argued that this authorises the Lieutenant-Governor 
to frame rales wliicU impose restrictions on alfena- 
tioos, but not to frame roles which prescribe the 
fotinalltiea to be observed when alienations are made. 
After c.-! ref nl con#iidenttion of the argument nddressetl 
to ns, wo are unable to accept this contention. The 
expression “ regulate the powers,” when applietl to a 
rule, appears to us to be comprehensive enough to 
include, not only rules wbicii restrict the power of 
alienation to properly of specified value and kind, 
but also talcs which regulate the mode in which the 
alienation is to be effected. It is conceivable, for 
instance, that the niles may prescribe that a District 
Boaul may sell I.md for one purpose and not for 
another, or that the Kile can be made only with 
the assent of the Local Government when the value 
of the land exceeds a jirescril>ed limit, or that tlie 
conveyance is, in certain ca«es, to be execntwl by tbe 
Chairman alone, while, in other eases, it is to be 
Rignetl'by ilie Chairman and a member of the Boartl. 
Rules fRimcil in this l>ehalf may, without iindae stretch 
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o£ lunguago, be deemed to be rnles regulating tlie 
Mathuiu powei‘.s of the District Board. The term “ regulate” is 
Motus- dedned as follows in the Oxford Dictionary. Vol. VIII, 
1 -. p. 379 ; to control, govern or direct by rule or regula- 
tions, to subject to giiidnnce or restriction's, to adapt 
^ AND to circumstances or .surroandiiigs,” Consequently, a 
Di^tnicr^ regulate a power may be a rule to restrict 

Board, the exercise of the power as also a rule to guide the 
exercise of the power; though, as Lord Davey said 
in Mtmicipal Corporation of Toronto v. Virgo (1), 
authority to regulate does not include a power to 
prevent or prohibit, becau.se, in the language of LonV 
Watson ill Atlorne.p-Gewiral (2), 

a iiower to regulate assumes the conservation of the 
thing which is to be made the subject of regulation. 
Subject to this qualification, a rule framed for the 
^ • iniriiose of regulating the power to transfer property 

may deal with the extent as also the mode of exercise 
of that power. In our opinion. Rules 93 and 98 ni-e 
not ultra vires. In the interpretation of the scope of 


section 138 {d), some stress may also be laid upon the 
ciroumstanc.; tlmt immediately after the enactment of 
the section by the LegisJalure, the coustraction now 
accepted by us w.is placed thereon by the authority 
charged witli the duty of framing the rules. As was 
explained h\ Baleshwar v, Bhagiratla (3), it is a 
well-settled principle of iutorpi'Ctation thiit Courts in 
Construing a,. statute will give much weight to the 
interpretalion put ui)on it, at the time of its enactment 
and since, by those whose duty it has been to construe, 
execute and apply it, althougli such interpretation lais 
not by any means a controlling cIFoct upon the Couits 
and may be disteganlnd for cogotit and persua'tive " 
leasons. We may a»ld that if the contention of the 


(1) [I89i5] A.C. 8S 

(2) [Ifisq A. C. 348 


(3)(lP0fl)I L a. 35 Calc. 701, 713 ; 
V2 C. W. X. 057 : 7 C. r.. j 563. 
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appellants were to prevail, the object of the Lopfisla- t9i5 
tn>*e vronld obviously bo defeated ; instead of a simple MiTnum 
and definite rule as to the mode in which transfers are mo'i*''’ 

saUx 

to be effectccl, we would have here all the uncertainty , 


manner in which transfers ma 3 * be validl 3 ' effected by aid 
a Corporate Boily. 

In support of the second contention, namely, that Board 
Rule 98, it not tiUra vire^, is merely directotN* and 
not maudatorj', it has been argtied that the imic does 
not, b\' the use of negative wonls, expressh' provide 
that a valid transfer can be effected in no other wa 3 % 

/and reference has in this connection hocn made to 


the decisions in Liverpool' Borough B'inJc v Turner 
(1) and Cole v. Green (2). In the first of those cases, 
it was ruled that although the Merchant Shipping Act, 
18.51, contains no provision negativing tl>e validity 
of a mortgage made otherwise than accortling to the 
terms of the Act, the whole scope of the Act is to that 
effect, and un equitable' mortgage is consequently 
invalid. In the second case, it was ruled that a con- 
tUAct within the scope of section l.^l of Stat. 3 and 4 
Will. IV, Ch. 68 is not void, though not signed “ by 
the Commissioner or by any three of tliem, or by their 

clerk ” as prescribed b 3 ’ that section. Itt our opinion, 
the contention of the appellants is not well founded. 
Rule 98 must he read along with Rule 9,?. and the 
latter rule does use appropriate words to indicate that 
no immoveable property vested in u District Board 
can be transferred by way of sale, except in such 
manner as the Local Government may approve. The 
intention is clearly manifest that a ttaiisfcr shall not 
be made except in the manner preseriberl by Rule 9S. 
The whole aim and object of the law would plainly be 


(»)(18C0) IJolm &H. 155; (21 (*843) G M. 4 0 87.*. 850. 

2 l>«0. F. A J. 502. 507. 
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defeated, if liei'e, the command to do the thing in a 
Mathura particular manner did not imply a prohibition to do it 
' other; indeed the language used in Rule 93 

c. leaves no room for doubt as to the intention : ^olhj v. 

fi'andcoc/i: (I), Re Dickinson (2). The decisions relied 
AND upon by the appellants are clearly of no avail. The 
observations of Lord Campbell, L, C.r in Liverpool 
' BoARTt. Boroitgh Bank v. (3), show that a transfer in 

a mode other than that prescribed may be null and 
void, even though there are no negative woids in the 
statute declaring that all transfers in any other form 
shall be null and void. No universal rule can be laid 
down for the construction of statutes, as to whether « 
mandatory enactments shall be considered directory 
only or obligatory with an implied nnllitlcatlon for 
disobedience ; it is the duty of Courts of Justice to try 
to get at the real intention of t)is Legislature by care- 
fully attending to the whole scope of the statute to be 
construed s Howard v. BodingtonU)‘ decision 
in Cofe V. (?r6tfn(5) seems, at first sight, to assist tlie 
contention of the appellants, bnt on closer e.vamina- 
tion, turns out to be clearly distinguishable, as thei'C 
the clause in question, according to strict giTiinmatical 
conjstrnction, was held not to foim part of the proviso; 
the judgment of Tindal, C. J., shows that it the latter 
part of the section could be treated as part of tlic 
proviso, it would have been deemed imperative and 
not directory only. Here, however, Rule 98, when 
read with Rule 93, shows that the requirement as to 
signature by two members of tlie Bouitl is inaiidatorj 
and not directory. This is shown also by an applica- 
tion of n useful test, namclv, do the statutory prescrip- 
tions ufTcct the performance of a duty or do tlicy 


(1) (1852) 7 Kxcli. 8 iJ, 

(2) (1882) 20 Cli. D. 315. 

(3) (I8C0) 1 John A 159 . 

. 2 K-G. F. & J. 502, 507.* 


(4) (1877J2, «’• D. „ 

(5) (1843)CM.‘^0 872.021. 
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relate to a privUego or power. It is well settled that > I9i5 
where powers or rights arc gnuitcd with a direction 
that certain regnlations or formalities shall be com- Mwiav 
plied with, it is neither unjust nor inconvenient to 
exact a rigoroi^s observance of them ns essential to 
the acquisition of the tight or authority conferred: and 

Caldow V. Pinell (1). On the other hand, where a ‘^“‘waqovq 
public duty is imposed and the statute requires that Boabp. 
it shall be performed in a certain manner or within a 
certain time or under other specified conditions, snch 
prescriptions may well be regarded as intended to be 
directory only, when injustice or inconvenience to 
others, who have no control over those exercising the 
duty, would result, if such requirements were deemed 
essential and impeiativc. The distinction between 
the two classes of cas'-is is illustrated by the decisions 
in Ward v. Beck /,2), iStapleton v. Haymen (3), The 
Andalusian (A),/LeFcHvre v. Miller (5), Cope v. 

Thames Haven By. Co. (6), Digyle v. London and 
Blachwall By. Co. (7j. Frend v. Dennett (Si, Corn- 
wall Mining Co. v. Bennett {d), Irish Peat Co. v. 

• Phillips (10), Botlomley's Case (IL und Be Gifford and 
Bury {12). Those cases show that when a public body 
or a company is established by statute ur iucorpomted 
for special purposes only, and is altogether the crea- . 
ture of Statute Law, the proscriptions for it« acts and 
contracts aro imperative and essential to their validity.' 

(1) (1877) 2 C. I*. D. 562 (7) (1850) 5 Kscli 442. 

(2) (1863) 13 C. B. (N, S.) 668 ; (8) (1858) 4 C. B.' (N. S.) 576 ; 

134 R. U. C91. 114 R. R. 85D. 

(3) (1864) 2 11. & C. 918 ; (9) (1860) 5 H. & N. 423; 

133 11. R. 858. 120 R. B. 670. 

(4) (1878) 3 P. D. 18>. (10) (1861) 1 B. & S. 598 ; 

(5) (1857) 8 E. & n. 321 ; l»l R. R. 680. 

112 R. R. 682. (II) (1680) 1C Ch. IK GSl. 

(C) (1849) 3 Excli. fill \ <18) (1888) 20 Q. B. D. 269. 

77 R. U. 859. 
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The cnse of Frendv.Denvett (1) is .specially instruc- 
tive. The Public Health Act, 1848, enacted that con- 
tracts exceeding £10 in value slionid be scaled witli 
the seal of tlie Boaid ; that tliey should contain certain 
particulars; and that every contract so entered into 
shall be binding; provided always that before con- 
tracting for the execution of any work, the Board 
shall obtain fi-oin the Surveyor a written estimate of 
the i>robable expense of execnting it and keeping it in 
repair. The first of these requisites was decided to be 
irapenilive, and a contract unsealed was consequently 
held inoperative against the Board and the rates. 
But the provision which required an estimate, wps 
hold to be merely a <arection or instrnction for the 
guidance of the Board and not a condition precedent 
essential to the validity of the contract: J* 

Wimbledon Local Board '(2). Baton^ v. Basker (3;. 
Brooks v. Torquay (4), British Insulated Wire Co. 
v. Prescot (5), XoiveV v. Worcester (6) and Bonar v. 
Mitchell il). This meets completely the argumen 
of the appellants that if any of the 
Rule 98 be deemed mandatory, the same c i.uac 
mu.st be imputed to all its provisions. The 
talie is supported by the principles deducii> o >oi 
the decisions in Ashbury By. Co. v. Bic le » 
Chastemineuf v. Copeyron (9) and Yotiny v. ayo 
of Boyal Leamington Spa (lOj. In the c.ise 
tioned, the House of Loixls ruled th.it section < 
the Public Health Act, 1875, wliicli enacts that c^'cr} 
contr.jct made by :m Urban authority, whcico 
value or ainounl exceed.s £50, shall be in writingain 


(t) (1»-5S) 4 c. II. (N*. S.) 67C. 
(•J) (1878) 4 C. IM>. 4'*. ■ 

(3) (1881) 7 Q. n, D. 529. 

(4) [i0o2] 1 K. u. cm. 

(5) ^1H95] 2 Q. U.4fi.l. 


(10) (1883) « App. Coi. 6l7. 


(C) (1854)9 IJxcli ; 
9C R R. 793. 

(7) (1850) 5 Kill.. -IIS- 

(8) (1875) L. II. ■> 11- 

(0) (1882) 7 .1pp. I-’- 
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THilj tbe Commou Sv-stl of miilioriij, 5? 

obligatorv and not merelr dire^rtory. L-»n^ Bratn-^dl 
ol^ierved : ‘'tbe Lejri^liton? lia« made provi«joii« for 
tbe proieciion of raU‘*parers. ishare-boJders and olbers. ' t, 
Trbo Tiiii=t act ihroncb tbe a*rencT* of a ri?T're~enl.'iijve 
boar, or reqcirin" tbe observance of certain solem- jivr 
iiities and fonnaliiit**^ -whic?! involve deliberation and 
reflection. That is tbe importanceoftijest?al. It is idle 
to s^iy, there is no majic in a xvafer. It continnally 
happens that carele£siie== and in^ifrort*^nce on tbe one 
side and tbe jrreed of f»:ii n on tbe other. can*e a tlisregarvi 
of these safeguard', and improvident enfnfrements are 
enteredinto. The <lecieion may be banl in ibis case 
on tbe xilaintifts, who may not have known ilie law. 

They ajjd others inu**: be t.auj7l)t it. wJjicb can only 
he done by its cnforcemenC* A similar view has 
been taken in a lout* line of ca.«es in the Conrts of the 
United States, where the principle ha« been re]»eat<Hllr 
affirmed that if tbe cliartei or coustitoeut act of a 
Conjuration pre^^cribes a particular mode in which the 
property of tbe Coriwraiion shall be di«po':e<I of, that 
mode must be pursued: Platter v. Elkhart Counttf 
Crowx, iroirmj Catntty •'!' and Shim^r v. Phillips- 
^'^rg (3). 'Pile poi'it was di'^cus-ied witli clianteter- 
i’lic cleame'^s and ^trikiii^ loiric.il force in able and 
interesting opinions by Fichl. C. J., in what are ktiown 
as tbe City Slip Ca‘>e.s in California where it was ruled 
that sales of rc.il estate belonging to the city by its 
officers, umler the authoiily of an ordinance not 
adoptetl in acconlanee with siaiuiory requiremejiis. 

Were void and did nut title to the inirclKu^'Ts ; 

^eCraken v. •Vrtn /•'isineojoi t4i. Grogan v. 

(1) (1885) 10.1 t».l, mu* , (IlllSSCiSS N. J L WJ ; 

2S K.Mt. 33 A«L 85 • 

(2) (18?3)1)H . (4) (f>6u) jc «.«);' iSJ. 

20 N i: *U2 
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1915 Francisco (1), and Pimmtol v. San l!ra7icisco (2^. 

Matiidra Tliere is thus no escape from Che position that neither 
Mohas the sale certificate nor the release has operated to 
t,. transfer title to the appellants. ' 

^a^^Kumar jt ig further clear that they do not constitute even 
AND a valid contract for sale, because Rule 103 requires 

that every contract or agreement entered into by any 
Board. District Board in respect of a snm or involving a 
value above Rs. 500 shall be sanctioned at a meeting, 
be in writing, be signed by the 'Chairman and two 
other meinbei'S of the District Boaitl and shall be 
scaled with the Common Seal of such District Boaitl. 
The rule adds that unless so sanctioned and executed, 
such contract shall not be binding on the District 
Board. It has been finally argued that the objection 
to the title of the appellants should not have been 
' allowed to prevail, as the sale was admitted [Satj/esh 
V. Dhimpul (3j3 and that, at any rate, the trial should 
have been postponed to enable the appellants to com- 
plete their title by securing a duly executed 
ment from the District Board ! Gunpat v. Adarj'i { h 
There is no force in either of these contentions. 
appellants came info Court as plaintiffs and mns 
succeed on proof of a valid title. Tlioir title was 
challenged by the defendants, and though the factum 
of the sale b^' auction was admitted, it was assertei 
that the title had not been tiansferred thoreb}'. Tim 
appellants Iiad ample opportunity to produce a proper ) 
executed conveyance from the District Boaitl, if tim} 
could, but they have not done .so. The case before u'i 
clearly does not fall within the class of decisions 
whole it lias been ruled that a suit need not be dif" 
miH>«od merely because tlicmithorlty for its institution, 
such as a certificate under the Pension.s Act, IbCl, or 

(1) (ISCj) ifiCdif. 69U. (3) (1896)1. U 11. 1*4 Ode. SJ- 

(2) (IfiOl) 21 C«1if.35l. (4) (1877) I. L. U 3. 312- 
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section 78 ol tlio LjuuI Registration Act, or, section 60 
of the Bengal Tenancy Act, or, section 4 of the Succes- 
sion Certificate Act is not prodiicefi'with the plaint. 
The cases on this subject will be found reviewed in 
the judgment of this Court in Saral Chandra v. 
Apurha Krishna (1) and need not bo re-examined 
lierc. ’ Tiiey arc distinguisbablo, as the plaintiffs here 
had no title at all at the date of the institution of the 
suit. We hold accordingly that the District Judge 
has correctly found that Rainsundar Saba had no 
enforceable title at the dale of the commencement of 
his suits, which must be deemed to have been rightly 
dismissed. The inference follows that the title to tlie 
land in dispute is still vested in the District Board, 
and we must, consequently, examine the rights of 
Ramkumar Saha against tliat body, whicli form tlie 
subject of enquiry in his suit. 

Tliere is no controversy upon one fundamental 
point, namely, that after the land in dispute had be- 
come vested in the District Board, they abandoned the 
project to excavate a tank ami obtained tlie sanction 
of the Local Government to rctnxnsler the land to the 
original owner. The question is wbeiher there is a 
Valid contract for such transfer enforceable at the 
instance of Ramkumar S.aha against the District 
Board. It cannot be disputed that there was an offer 
by the District Board to Ramkumar Saha on the Slst 
August 1898, to ruconvey the land to him upon 
payment of Rs. 25 as acinal expenses of acquisition 
find that the offer was accepted by him when he made 
the requisite deposit on the 6th September 1898. This 
plainly constituted an enfoi-ceable contract. Rule 102 
the statutory rules provides that every contract 
uiad«v Yjy beliaU of u Board ju respect of a sum 

or involving a value exceeding Its. 50 .shall be in 
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(l) (IHII) 14 a L. J S5. 
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"writing and shall be signed by the Chairman or Vice- 
-MAnicBi Chairman of tlie Boaitl. As the contract in this case 
re-tmnsfer of the land for Rs. 25, neither 
r. Rule 102 nor Rale 103, which apply respectively to 
contracts in excess of sums of Rs. 50 aud-Rs. 500, has 
4\D consequenfl}’ an^’ application, but we know that the 
*1^*^ 8Ist August 1898 was, as a matter of fact, 
Board. signed by tlie Vice-Chainnan. It has not been proved 
that the Vice-Cliairman had no aiitliority to make this 
particular offer; no copy of the rules, if any, framed 
by the District Board under section 32 (e) of the 
Bengal Local Self-Government Act as to the powers 
to be exercised by the Chairman or Vice-Ohairinan. 
lias been produced. We must assume that tlie Vice- 
Chairman was competent to make the offer, specially, 
as his act lias never been specifically repudiated in 
tlieso proceedings. The document whereby the original 
offer was made, is apparently not in existence, and the 
draft copy kept in the office has been produced; it is 
consequently impossible to say, whether the original 
boro the seal of the District Board; but if a seal is 
necessary, it is to be presumed, as Loid Denman says 
in Doedem Pennington v. Taniere (1), against the 
Corporation that everything lias been done that was 
necessary to make it a binding contr.ict upon both 
parties. The SUitntory Rales, liowever, do not e.^press- 
ly i-equire that a contract of this description should 
bo sealed. The omission to aflix the seal would not, 
therefore, affect the validity of tho contract. The 
strict rule of the ancient Common Law, no doubt, was 
that a Corporation couUl only act under its seal and 
was not bound by written contracts not nndcr.scal. 
This rule, however, was relaxed in many cases at an 

eaily date, and where a Corponition is acthig wiildn 

the scope of the legitimate i>urpose.s of its institution 
(t) (1848) IS Q. li t)98, 1013. 
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even parol contnicts miulo by iH mUlinviaod MK0n(»i bM'» 
rai^e implied promises, for thoonfoivomonl of whioli \\\\ ^^vTm'uv 
actionmay well Uo, speeluUy wlu'i'OtlUM'O U UOONpw^v^i 
statutory requiivmont of u rontniol under m'i\l iu\d ll\o 1"' 
benefit of the contract Imsheon oiijoycd by Ibo Oovi'ovn- Ivevwu 
tion : G Viii. Abr.i'G" ; 1 Wiiik. B ititnil, Gli't, Gill i 1 Ulm'K- am! 
stone Com. 175; Lawfortl v. Dlllprir/i}/ Jfnroi i'lnm- 
cxl {D, Douglass v. Ithgi (Jrhun /Unfrlflf OofUH'il l''V«e- 

MeWoume BauJtiug Corporation \\ HruwghiWW (ll)i 
Bank of Colurnhin v. Patleson (i). 'I'liis In Ikhuo 
OQ t liv the statement of Fry In Jil« el/iH.sjeal 
. on Si>ecificPerlonirancc of Coi»lra'*N, Jfil J, sei'Hm) tilH •. 

“It appeiir-* to Ui cbiur that h»K'h p.tii j«'» fornmiifii ns 
•will prevent an ordinary tU^Unrhiii frmn H)i 

thedefenceof the fjtatnu; of Frarids'. av>I 1 prevenl ilm 
defendant company from w'ltiujf op rfilicr i Imi ihdMiM’n 
or a dfcfenc3 j;round<id on tin uh^aiff. ni iIjm f'ut|»miiln 

seal or of the statutory forinalitit-< h‘ m-r'indimi’n vvnl( 
which the comirany may he c*n;rhl«''I to coimum’I T|||« 
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to the judgment of Neville, J., in Hoare v. Kingsbury 
Urban Council (I), •which shows that the e.xception 
based upon the doctrine of x’ln't performance cannot 
be apxilied where, as in Frend v. Dennett (2), and 
in Young v. Corporation of Leamington (3), the 
contract is, by statute positively required to be 
under seal; to hold otherwise would in effect be, as 
Liudley L. J. said [Young v. Corporation of 
Leamington (•!)], to repeal the Act of Parliament and 
to deprive the i’ate-i>ayer3 of that protection which 
Parliament intended to secure for them. In the case 
before us, however, the Statutory* Rules do not render 
a seal necessary for the validity of tliis class of 
contract.^, and the doctrine of part performance may 
■well be applied; the District Boaid have liad the 
benefit of the money paid by Ramknmar Baha and 
have allowed him to remain in occupation of the land 
and to incur oxtienditiire thereon for many years on 
the basis of the contmet. It is worthy of note that the 
contract in this case is not ultra vires in tlio sense 


that it is beyond the scope of the authority of tlie 


District Board as a Corporate Body under any circum- 

stance:?; such cojitract is not affected by the class of 

decisions, whereof Ashbury Ity. Co. v. Riche ( 5 ) luaj 
be taken ns the type. We hold accordingly tlmt there 
■Nvas all enforceable coutmet on tlie 6th September 
1898. • ' . 


Two questions next require consider.ition, niunol), 
first, has tlierc been un implied rescission of 
contract l)y a substituted agreoinotit; and, scco/idf.V* 
has there been an implied rcscis-slon of the contract 
b^' abaiKlonmoiu. As regards the fir-st jjolnt, we lui'O 
to bear ill luiml.thut, Rubsequont to the ugrecinont of 


(1) [mis’] e Cl,. iSJ. (3) (1833) 8 App. Ca-<, 517,5--- 

(2) (1858) 4 a IJ. (K. S.) 67C ; (-1) (1882) 8 Q. D. D. 579, 635. 

5 L.T. 73 5 114 H, 11.859. (5) (1875) L. H. 7 II. L.553 
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tbc Gth September 1898, ixn offer was made to Riiro- 
kumar Saba by tlie Collector ou behalf of the District 
Board on the 27tU November 1900 to ve-tranafer the 
entire land to him (inclusive of the land acquired 
from him as also from others) if he would make tlie 
required deposit. He may be deemed to have accepted 
this offer on the ^th December 1900, when he^ paid 
into the Treasury the amount demanded. What, then, 
was the legal effect of this transaction ; did it amount 
to an implied rescission of the original agreement 
by a substituted agreement? The answer must be 
in the negative, Jirsl, hecanse the second agreement 
was only moi*e comprehensive than, but in no W'ay 
inconsistent with, the first agreement; and, secondly, 
because, the second agreement was inopemtive in 
law. 

. Art regards the first point. It is well-settled that a 
contract need not be rescinded by an express agree- 
ment to that effect; if the parties make ^ new and 
independent agreement concerning the same matter 
the latter may be construed to discharge the former, 
when the terms of the latter are so inconsistent with' 
those of the former that they cannot stand together: 
Gilbert Hall'(X)- The true principle is that one 
contract is rescinded by another between the same 
parties, when the latter is inconsistent with and 
renders impossible the performance of the former ; but 
if, though they differ in terras, their legal effect is the 
same, the second is merely a ratification of the first, 
and the two must be construed together; where the 
new contract is consistent with the continuance of 
the former one, it has no effect nnles^ and until it 
is performed : Hunt v. SouHt Eastern Jly. Co. (2;, 
Dodd V. Cliurlou (3), Patmore v. Colburn (4), and 

(1) (1831) 1 L. J. Cb. 15. (3) [1837] 1 Q. B. 562. 

(2) {1875) 45 L. J. C. P. 8?. (4) (J83l) 1 Cr. il. & B. 65. 

59 
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Thornhill v. Xeafs fl). Tlic wimo view lias been 
ilATiirrx adopted in tlio Conrls of tlie United States Drojyn v. 
'smiV (“)i ^fhoadcs V. Chesni)€cihe Jiy. Co. (3) and 

V. McDaniels \\ Robinson i\). It is (nrtlier well-settled 
that whom parties enter into a contnict, which, if 
AND valid, would have the efTect, by implication, of re.scin- 
former contract, and it turns out that the 
Boaud. second traneaciion cannot operate as the parties 
intended, *it does not have the ctTect, by Implication, 
of afrectinp their rij'hts in respect to the former 
transaction. As observed in Willcs, J., in N^ohle v. 
TFord (5), this is in accordance with a .series of case.s 
which will bo found referred to in the .second of the 
Egiemont Cases, jyoedeni. Biddulph Poole {0). A 
similar view was taken in BriU v. Aylell (7). In 
the case before ns, the second agreement wa** inopera- 
tive in law, as it contmvened the provisions of Rule 
103 of the Statutory Rulc.s previously mentioned. We 
cannot, consequently, hold that the original agreement 
of the 31st August 1898 was, by implication, rescinded 
by the subsequent agi'cemcnt of the 4tli December 
1900. 

As rcgaixls the second point, we have to consider 
\ ' whether the agreement of the Gth Sejitember ISS'S 

was iinpliedlj' i-oscindcd by abandonment, when 
Karakumar Saba applied to the District Boaitl, on the 
24th April 1904, 9th June 1907 and I2t]i August 1907 
for return of the sum iu*cviously paid by him ; for, 
theie is no dispxtte that whei*e one party, by acts 
and conduct, evinces an intention no longer to be 
_ (1)(1860) 8 C. B (N. S,)831. (5) (1807) 4 II. & C. 1-19 ; 

(2) (1891) 63 Vermont 657 , L. B. 1 Esch 177 ; L. B 2 

14 L. 11. A. 80. Exc!). 135 ; 143 B. B. 534- 

(3) (1901)49 W. Va.594 ; 87 Am. (6> (1848) 11 Q- B. 713; 

St. Bep. 826 ; 55 L. 3. A. 170. 75 R. R- 807. 

(4) (I854)26'Vermoot 3X6 ; (7) (1850) 11 Arkaosar 475 ; 

52 Am. Dec. 574 62 Am. tlec. 282. 



823 


XOL. XL[II.] CALCUTTA SERIES. 

bound by the contract, the other i>arty will be ju«stified 
in regarding himself as emancipated from continued 
liability under the conti-act. The rule on this subject 
was formulated by Lord ColeridRC, C. J., in Freeth p”* 
V. Burr (1); ‘’where the question is. whether ilie 
one partj’ is set free bj’ the action of the other, ^ ^.vd 
the real matter for consideration is. whether the. acts 

^ District 

or conduct of the one do or do not amount to an Board. 
intimation of an Intention to abandon and altogether 
to refuse performance of the contract. I say this 
in order to explain tlie gronnd upon which, I think, 
the decision in these cases must i*est. There has been 
some conflict amongst them. But I think it may be 
taken that the fair result of them is a.s I have stated, 
namely, that the true question is, wliether the acts 
and conduct of the party evince an intention no 
longer to be bound by the contract.” Tins exposition 
has been twice atUrmod by the House of Lords. lu 
Mersey Steel and tron Co. v. Xayhr liemon i^- Co. (2) 

Solborne, L. 0., said: ‘‘you must look at the actual 
circumstances of the case in onTcr to see whether the 
one party to the contract is relieved from its future- 
performance by the conduct of the other; yon must 

examine what that conduct is, so ns to see whether it 
amounts to a renunciation, to an absolute iefu.sal to 
perform the contract, such as woxild amount to a res- 
cis.sion, if he had the iJower to rescind, and whether 
the other party may accept it as a reason for not 
performing his part.” In the samp case, Lonl Black- 
bum added : “ where tiiere is a contnmt which is to be 
performed in future, if one of the parties has said to 
the other in effect, if you go on and perform your side 
of the contract, I will not iwrform mine, that in effect 
amounts to saying “ I will not perform the contract.” 

To the same effect is the observation of Lord Collins 
(1) (I87i) L. K. 9 C.P. SOS. (2) (ISSI) 9 .\pp. Ca-, 434. 433. 
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in General Biltjmliwj Co. \\ Athinson (1): “tlietrue 

MxTitrn* nnostion N, whether the acN and conduct ot the 
evince an intention no longer to be bound by 
* r. tbo contract.” Aa renunciation is thus based on an 
u^'^ol'Rc nhandonment of the contract, it follows, as 
Avn Eowen, L. J.. s.aid in Boston Deep Sen Fishing Co. v. 
'"ui^n^cr * (2), that a rescission of tlio contract implies 

Board. that you relegate the parties to the original position 
they weio in before the cotitract was made ; that can* 
not bo whore half tlio contnict has been performed. 
It is also well-settled that the Court in.sist.s upon clear 
ami precise evidence of a mutual intention to deter- 
mine and abandon the contract : Bohinson v. Page (3) 
and BuchhoHse v, Croshp (1)." Sngden- L. C., said in 
Coroffiii V. i?ivi6(i2ou (5): “the Court requires a.s clear 
cvldciico of the waiver as of the existence of the con- 
ti*act itself, and will not act upon less.” To tljo same 
elTect is Ills observation in Moore v. Crofton (6). 
Smith, SI. Rm in CHJfonl v. Kelly (7) and in Cartan 
. V. Bury (8), quotes with approval the statement of 
Lord St, Leonards in his celebrated work on Vendors 
■nnd Purchasers (1862), Ch. 4. section 9, para. 3, p- 168 : 
“An abandonment'of the whole agreement, clearly 
made out (for the Court will look at the evidence 
with great jealonsy), is a good defence in equity; 
Brophy v. Connolly (h), Chainhers v, Betty (10), 
EComan v. Skelton (11), Chubb v. Fuller (12), Lloyd 
V. Collett (13), BeynoUTs v. Kelson (14), Garrett v. 

(1) [1909] A. C. 118, 1*2. (7) (1858) 7 Ir. cit. Kep 333. 

(2) (1888) 39 Ch. I) 339,365. (8) (1860) 10 Ir. Ch. Rep. 387, 400 

^ (3) (1826) 3 Ru« 114 { (9) (1857) 7 Ir Ch. Rep. 173. 

27 K, B. 26. (10) (1815) Beatty 483- 

^ (4) (1737)2 Eq.Cas.Abr. 32. (11) (1860) 1 1 Ir. Ch. Rep. 75, 97. 

(6) (1846) 3 J. & L. 200, 209 ; (12) (1858) 4 Jor.'N. S, 163 

9 Ir. Eti. Rep. 224 (13) (1793) 4 Brown C- C. 469. 

(6) (1846) 3 J. & L. 438, 445 ; (14) (1821) 6 MadJ- 8 ; 

7 Ir. Eq Rep. 344 22 R. R- 225. 
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BesborougJi (1), Cubitt v, Blake (2) and Earl of Basse 
V. Sterling (3). Now’ let ns examine tlie relative sitna- 
tion ot tbe parties in the light of these principles. >iohas 
T lie applications by tiie plaintiff for return of his \ 
money do not state explicitlj* that he wished to rescind 
the contract. His conduct,- indeed, was inconsistent and 
with any such possible implication ; he did not offer 
to quit possession of tbe land on receipt of t)ie money. Boabd. 
In fact, if lie i-escinded the contract and gave up the 
land, he wonld be entitled not only to a return of his 
money but also to compensation assessed under the 
Land Acquisition Act. ' The Chairman, when he 
recoitled the oixler for i-etnrn of the money, no donbt, 
noted that if the plaintiff took back the money, be 
might find himself estopped in his attempt to enforce 
the contract not, indeed, tbe earlier contract, but tbe 
later agreement which formed the b.asis of the unexe- 
cuted draft conveyance ; in any event, his remarks 
show that he, at any late, thought that tliere was a 
subsisting contract between Rarakumav Saha and the 
District Boai-d. But whatever the result might have 
been, if the plaintiff had actually I’Cceived back bis 
money, the incontestable fact remains, that the amount 
has not yet been paid to him. Tbe order of the Chair- 
man was never communicated to him s the money lias 
never been tendered, much less actually paid to him. 

The District Board have never sought to obtain pos- 
session of the laud from him, ns they would unques- 
tionably be entitled to do on u rescission of the 
contract. The iilain truth is that whatever may have 
been recorded on paper, both jurlies have coiulnctetl 
themselves as if there had been no rescission; they 
have not been relegated to the original i»osition they 

(1) (1P33) 2 Dr & W«l. 441 ; (2) (1854) 19 Bwv. 454 ; 

2 If. Eq. Urp. 180. 105 It K. 209. 

(3) (18lC)4 IXm-442. 
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occupied before the contnict w.is made. Their conduct 
JliTHCicx been inconsistent with the theory of rescission, 

^sTei"* 'vlien for the first time, more than a year after the 

r. order for refund had been recorded by tlie Chairm.in, 
the District Boaitl iittoini)tc<l to .sell the land as if they 
ivD were einanclp.itcd from continued liability under the 
comnict, the plaintift forthwith protested and relied 
upon tl>c coutr:ict. and there is no room for doubt that 
whatever mi^b: have beeji said, nothing had been 
'done, up to that .stag**, on either side, on the liypothesis 
that tlie contract had been abandoned. The demand 
of a return of the deposit is not by itself conclusive 
evidence of an intentiou to abandon the contract; hut 
where, as in XVhalen v. Stuart (1), such deniaiid is 
accompanied by other conduct consistent only with 
an intention to rescind, the vendee wlio lias so acted 
cannot later seek specific performance, for, a.s has been 
said, a non-cxistciu contract c:innot be specific.dly 
enforced. We hold acconlingly that the conduct of 
the parties docs not show that the contract was res* 
cinded, and it has not been urged that, apart fmm thi'*, 
the conduct of the idaintllT has been such that though 
it does not amount to rescission, it still dhsentitles 
him from insistence on specific jierformance, as was 
. held in Price v. Assheton (2) and Price v. Dj/er (3). 
The conclusion follows that, at the date of the institu- 
tion of this suit, there ■wiis a valid contract si>ecifically 
enforceable by the pl.iintiff against the District 
Board- 

^o.cjuestion of limitation obviously arises under 
Article 113 of the Schedule to the Indian Limitation 
Act, as the plaintiff had notice, for the first time, on 
the 22utl February 19a9, that the performance was 
(1) (1909) 194 Jf. y. 495 ; (1834) 1 Y. & C. Eidi 82 ; 

4tR.R.222. 

(3) (1810) 17 Ves. 356 ; U R. R. 102. 
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refused, find the suit was instituted within throe years 
from that date. 

The que.stion next ari.ses, whether the plaintiff is 
entitled to the assistance of the Court in any other 
manner. The District Judge has made in his favour 
n conditional decree for recovery of R.s. 91)2-11-1 from 
the District Board. In the view we take of the right 
of the pluiutiff to enforce spcciflc performance of the 
contract of the Gth September 1898, it is plain that this 
decree must be modified. The plaintiff is not entitled 
to a return of the sum of Rs. 25 jkihI on the Gth Sep- 
tember 1898} but ho is entitled to a I’eturn of tho sum 
of Rs. 957-11-1 paid on the -ith December 1900 when 
he accepted tlie second offer. The second agreement, 
as we have already seen, is not enforceable and never 
superseded the original contract. Consequently, the 
District Board are not entitled to retain the money 
paid by the plaintiff therenmlcr. It ciinnot be dis- 
puted tliat where a Corporation receives money or 
property under an agreement,. which turns out to be 
ttllrci vin-s or illegal, it is not entitled to retain the . 
money. The obligsitioii to do jnsticc rests upon all 
persons, natural and artificial; if one obtains the 
money or property of others without authority, the 
law, imlepeiuletdly of express contr;»ct, will conii)el 
restUntfon or compensation: Rankin v. A’nuV/A (1). 
This is good sense and based on sound piinciple. The 
relief is granted, not upon the illcgjil contmet, nor 
accortling to its terms, but on an implied contract of 
the Corporation to return, or failing to do that, to 
make compensation for property or money which it 
has no right to retain ; to maintain such an action is not 
to afllrm but to disaflirm the illegal contract • Central 
Transi>ort Co. v. Pullman Palace Car Co.(2). As B-ag- 
g-allay, L. J., said in Chapteo v. Brunsn'icI: Building 
(n (l9lO)21SU.4j.27. (2) (1390) 159 U. P. 21. 
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.S'ociW// (1), if llic company Ims rcccivcti the benefit 
of (be* payment, if, for in‘«tnnce, that amount lias 
fount! Us way to the credit of Its banking account, the 
plaintift might have been enabled to establish a claim 
ngainst the company to the extent of the benefit derived 
by it from the transaction : LffU'/ord v. Billencay 
Jtural Coumit (2) and Bnur/l iss v. Bhyl Urban 
Visiricl Coiiucit (3). In tlio case before ns, tbo jdain- 
tUr is cicariy entitled to a return of Rs. 957-ll'l 
together with interest thereon from the date of deposit 
to the date of realisation. 

One other question rcquii-cs consklemtion, namely, 
whether tlic plaintiff is entitled to relief against the 
District Boanl by way of cross*objections to the decree 
in an appeal picfcrred by the other defendants. R 
need not bJ dispntc<l that as an onlinary rule, a res- 
pondent in an appeal is not entitled to urge cross- 
objections except as Ofjainst the appellant: BisUuii 
Churn v. Joyendra Nath (4), STbiuddin v. Bc(r 
7 noorat Kailit v. At(i;nn'(6), Jadunandan v. peo- 
Narctvi' [J), Nur ey v. Harrison (8j and Ahdtd 
Ghani v. Muhammad (9). But rule 22(5; of Order 
XLI of the Code of 1908 Ims materially altered the pre- 
existing law by sabstitntiou of the words “party who 
may be affected by such objection .i’ for the word 
‘‘Appellant” contained in section 5(il (5) of the Code 

of 1882. It may fiuther be observed that Rule 33 of 

Order 41 has conferred wide discretionary powers on 
the Court of Appeal to 'alter the decree of the Court 
belovr as the case may require. In the case before us. 

(1J(I88I)C Q. B. D. 696, *($; (1900) 1. L. R 23AII-93. 

(2) [I9U3] 1 K. B 772, 786. (7)(l9li; 15 C- 1. J- ! 

(3) [1913] 2 Ch. 407, l6 C. W. X. 612. 

(4) (1898) 1. L, R. 26 CaIc. 114. (8^1913) I- 37 611 I 

(5) (1903) I. L, R 30Ca1c. 655. iSBom.L. R 781. 

(9) (1905) 1. h. R. 28 All 96. 
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the Saha defendants, who are appellants in this Court, 

-have attacked even the conditional decree made by the 
'District Judge in favour of the plaintiff; the appeal, 
m fact*, re-opens the whole matter in controversy and 
c:Uls upon tliC Court to re-exaraine the questions in 
dispute from all possible points of view. That appeal akd n 
has been supported by the District Board respondent. 

The plaintiff-respondent has been constrained, with a . Board. 
view to ensure his safety, to take cross-objections, 
which, if successful, would make bis title unassailable. 

These objections, no doubt, primarily touch the co- 
respondent, but that co-respondent has throughout 
supported the defendants-appollants agjiinst the plain- 
tiff-respondent. Ko question of surprise arises, as 
every party has been given full notice and opportunity 
to place Ills own case before the Court in its trae bear- 
ing. The circumstances are tbns obviously of a ver^ 
special character; the District Board has decided to 
part with the land 'acquired for a purpose which has 
fallen through. The Substantial question is whether ' 
relief should ttj granted in respect of that land to the 
original ow'fier or to' the subscqncnt purcha.ser. If we 
allow the cross-appeal, though relief is granted in form 
against the Distiict Boaitl, the ultimate result is that 
the title of the original owner is secured as against 
the subsequent pui-chaser. In these peculiar circum- 
stances, it is in no sense nnjnst that effect should be 
given to the cross-oi>jections. There is no answer to 
the cross-objections on the inciits, while the apiteal 
itself is, as we have seen, groundless. The cross- 
objections must, consequently, succeeil, while the 
appeal cannot be sustained. 

"NVe may add that even if we had declined to enter- 
tain the cross-objections, and had merely disniissetl the 
appeal, the pracliad result would have been identical 
with what will be the consequence of our decree. The 
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plaiiuift Rumkumar Salm ban been in undisturbed 
Mxthorv 1'os‘^os^ion of the bind nil along, notwitbstanding the 
ncQuisUlon. Ills passc.'sslon became adverse to the 
' r. Board on the 2lat February 1898; consequently, he 
acquired an indefensible title on tb'e 2l^t February 
ASD^ 1010. If the conditioiml decree made by the District 
maintained, the plaintilT need never take 
boiBD. back tl>o deposits, Imt be will be entitled to receive 
from the Collector the compensation awartled under 
the Luul Acquisition Act. The plaintilf tbns achieves 
the cud bo has in view, namely, retention of posses- 
sion of the land ; that jmssession can no longer be 
disturbed by the District Boartl. Counsel for tlie 
District Boartl fully appreciated the dUlicnlties of the 
situation i be complained that the decree of tbcDi'strict . 
Judge i« inofTectunl for Ins purposes, us it docs not 
entitle tlio Distriet Bor.nl to recover iiossessioii oL 
tlio liintl by execution and on payment of tlio dcoretnl 

amount to the plaintiff. Tlie obvious answer is that 

tlio decree cannot 1)C modified, in the way sangested, 
in favour of tlio District Board ; tlio Boanl are not the 
plaintiffs in tlie suit, and iiave iicTOr cliosoa to appeal 
against the deci'ce made by either Court. 

We have liimlly to consider the question of cost^. 

In the three appeals in which the decree of the District 

Judge is affinnetl, the appellants will pay the costs of 
the re-spoiulents in this Court. In the other appeal, in 
which the appeal is dismissed and the cro-is-objections 
allowed, tlio ap2>ellant3 will also pay the costs of the 

plaintiff-respondent. But the costs of the phuntidt 
both in the primary Court and in the Court of the 
District .Tiidge, should, in our ojiinion, be paid hi the 
- District Board: r/j07'aA*7/ V. TFre/rs (1). The history 
of tliig protracted litigation j>roves conclusively that 
tljG whoie diflicuUy has been cieated by the utterly 
■(l) [19151 1 Uh. lOG. 
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unbusinesslike manner in which the transactionsje- 
viewed bj’ us Iiave been carricft on ever since 1898 by 
the District Board ot Ohitta"onj». There is no exagger- 
ation whatever in the quaint observation, embodied in 
one ot the ofiice notes in the record, that this matter 
“remained to bo decided from a long time owing to 
different opinions ot diftei*ent oflicei’s.” One can only 
hope that the long delay and uncertainty, whicli liave 
characterised the proceedings of the Board in this 
particular matter, furnish but a solitary instance of 
the Way in which business U transacted by u Corpora- 
tion created for purposes of public utility. The net 
result lo the plaintiff has been that though his laud 
acqatrcfZ under very cfoubtfiif circutusfanccs in 
1898, ho has had to wait for more than 18 years to get 
back his property, notwithstanding that he lias, in the 
interval, responded promptly to cveiy demand of the 
District Board. 

The result of our decision may now be summarised. 
Appeals No.s. 1979, 198 i and 1981 of I9J2 are dismissed 
with costs. Appeal No 1243 is dismissed, but the 
cross-objections therein are allowed and the decree of 
the District Jiulge discharged. In lieu thereof, we 
direct that the suit (435 of 1909) out of which that 
nppcal arises, do stand decreed in the manner follow- 
ing. The iilaintiff Ramkuinar S.\{m is awaitied a 
decree for specific performance of the contr.ict of ''ale 
of the hind mentioned in tho schedule to the plaint, as 
against the District Boaixl of C’hitt.igong ; the Board 
is directed to execute a conveyance iu his favour in 
accoitlance witii law. On f.iilurc of the Board to 
execute the conveyance, the phiinCilt will bo at liberty 
to proceed in acconlaHcc with Onler2I, llulos 32 and 
^1 of the Code. Tho possession ot the plaintiff will 
be confirmed, and should it tninsjiire that he lias 
been dispossesgeil, he will be restoreil to po^se^sion in 
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execution of the decree of tliis Court, us explained in 
Jiladan Mohan v. Gaja Pras:ad (1) nnd Fateh Chand v. 
Xarsinri /J:is (2j. The plnintlfT will, in addition, have 
a decree, against the District Boartl, for Rs. 957-lM 
togotlicr with interest thereon at C per cent, per 
annum from 4th Dcceiiiher IPOO to the date of realisa-'^ 
tion. The plainlifT will have his costs in tlie Courts 
of the Subordinate Judge and the District •Tndge from 
the District Doaid, and hi.s cosl.s in this Court from 
the other defendant.s, A self-contained decree, wliicb 
will set out the vationfi snina in detail, trill he draTvn 
lip in this Court. 

It has been brought to our notice that the District 
Boartl have not been correctly described in t))e?e pro- 

ceeiliiips in acconhince with section 20 of Bengal Act 

III of 1885. The cansc title of the plaint will acconl- 
ingly he amended and the expression “ District Boaid 
of Chittagong” will be substituted for "the Chair- 
man of the District Board, Chittagong.” 

(1) (1911) U C. L. J. 159. (2) (1912) 22 C. L. J. 3?3. 


R. K. B. 
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APPEAL FROM ORIGINAL CIVIL. 


Before S«n lert'in CJ-x Woodroffe an I iloolerjee JJ. 

LAUEE MAHOMED 


GUZDAR.* 

Quejjionj of Fael — M'eiyht lo be giren to the ojfinion of Trial Judge 
— Dujy of Couriof Appeal — Braetice — Braler'e Committion. 

DdciMOn of a Judge aitting oti the Original Side decreeing a claim for 
commUsom reversed on appeal oq questions of fact [SasdbrsSS' C.J. dis- 
aenting]. 

Principles guiding the Court of Appeal 10 dealing with the fiudings of 
fact arrived at by a Judg» of the Court of first instance discussed. 


Appeal by defendant Laljee Mahomed, from the 
Judgment of Greaves J. ” 

In this suit the phuntiff.Dadabbai Jivanjl Guzdnr 
as assignee of one Moses Judah, claimed to recover 
from the defendant the sum oi Rs. 2,000 alleged to be 
due as commissiou to Moses Judah It appears that 
Laljee Mahomed, wlio was the Managing Director of 
the Laljee Oil Mills Company Limited, advertised the 
Mills for sale in the Calcutta Exchange Gazette at the 
end of May or the beginning oI June 1911. On the 13th 
June 1911, the defendant gave Moses Judali, who was 
a broker, a letter in the following terms ; “ i agree to 
allow you to sell my above Oil Mill at Rs.40000 only 
You will get brokerage 5 per cent on the same when 
the said mill will be sold through you. Thisconrlirino 
in force till fortnight (15 days) from d4 • T1 c 
rtotendant sisned tbls document in Xagri'and added 

* Apt,J Irora Or.S'.d Cod X"- "1 19l5,i. , 


1D15 
Dec. U 
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101 & certain wonLs in Giizcnitl, tlie correct tninslallon of 
l.ALJEK which ^YaH “on the sale jjroccedR being received in 
Makohed hand, brokemge will 1>e paid." 

Gczi’.^u On the 2ath Jane 1911, the defendant received a- 
Icttor ftoin one B.itiikimth Boodlinath in the following 
terms: “ I sec in the Gazette that you are 
going to soli your Oil Mill at Narcoldanga. I went 
twice to your ofllce, but unfortunately could not find 
you there. I shall, however, c:ill at your Oil Mill to- 
mormw with :m expert Engineer’s opinion and will 
give you offer for the same. I may bdy for myself or 
'sell to my friends." This was followed by a letter 
dated tlie 2Gth Jane from Batuknath to the defendant, 
a.s follow.s: “As per oar conversation with your 
Mr. Laljeo iMahomcd we intend to purchase the above 
mills ... at a c;ish iiricoof U.s. 35,000 on the following 
condition . . 'The condition w.is stated and an 
altcrmitivo offer made of Rs. -10,000 on certain terras. 

On the 8th August 1911, Batuknath agreed to pur- 
chase the property for the sum of Rs. 40,000, the pay 
incut to be Rs. 10,000 cash on registration and tne 
bahincc by Imndis. The purchase was completed on 
the 27th September 1911. , 

Moses .Tudah claimed from the defendant the sum o 
Ea. 2,000 by way of commisaion in respect of the sale 
under the terms of the letter of the 13th June 191 
on being refused payment brought tliis action. ^ 
died during the pendency of the action, and the appe 
lant by virtue of an assignment from the executrix o 
the deceased was substituted as plaintiff. 

The plaiiitifTs case wis that Judah intiodnced t c 
purcliaser Batuknath to the defendant and indnce ^ 
him to consent to pay the sum of Rs. 40,000 for t n 
mills, and that this occurred within the fifteen clays 
allowed by the letter, though the* sale was not com 
pleted till a later date. Batuknath supported the 
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plaintiff’s case. The defendant denied that Judah Lad 

acted as broker in the transaction, and relied mainly laufe 
on the correspondence and on the circumstance that Madjjmed 
he had allowed the pui'chaser “biokerage” at i jier Guzpar. 
cent. 

The case came on for hearing before Greaves J., 
who accepting the evidence of Batukuath, found that 
the sale to Batuknath was effected through the instru- 
mentality of Judah and that the plaintiff was entitletl* 
to the commission claimed and decreed the suit in 
favour of the plaintiff. 

From this judgment the defendant Laljec Mahomed 
appealed. 

Mr. S. C. Mook^rjee (with him Mr. S. K. Roy), for 
the appellant. On the proiKsr construction of the letter 
of the 13th June 1911, commission w.i.s payable only 
in the event of the sale being completed within 15 
days : Chapman v. TFinsOFi (1), litircheU v. Goivrie 
4‘ Blockhouse Collieries. Ltd. (2). Assuming it was 
sufficient that the puicUaser bUouW be secured within 
fifteen days, this has not been established. The 
learned Judge inoiely found that the sale was effect- 
ed through the instrumentality of Judah without 
reference to the time limit. The finding itself was 
erroneous. In the face of the correspondence and the 
allowance of brokei.^ge to the purchaser, the latter’s 
evidence cannot be believed and should not have been, 
accepted. Stokes v. Soonder Nath D. Khote (3) and 
Khhan Prasad Sinha v. Parnendu Narain Sniha (•!> 
also cited. 

Mr. Lami/OrdJnmes (with him il/r. ^S". Ghosh), for 
the respondent. From the evidence of the purchaser 
Batuknath it is clear that Judah acted as the broker in 


(1) (tOOO OJ L T 17. 

(2) (lOlOj A. c. C14 


(3) (1893) I. L. n. 22 Bom. 540. 
W 0911) 15 C L. J. 40 
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the tniiisaction ami imluced him to purchase the 
property. Tl»e learned .TikIro has accepted BatiiknatU 
as a witiio.s.s of truth, ami his finding oiiglit not to be 
interfered with. If Judah induced the purchase, from 
the correspomlence, it is clour, lie must have .secured 
the purcliascr within the fifteen day.s. That was all 
ho was obliged to do under the loiter of tlio I3th June 
and he was entitled to his commission. It w.n not 
ncce.ssary that the whole of the .sale proceeds should 
bo paid in cash. 

Sanderson C.J. In thi.s case the plaintift. as 
assignee, claims Rs. 2,000 winch is alleged to have been 
due by way of commission to Moses Judah who has 
died since liio suit vtas instituted. 

The cletomlant boiiiR the owner ot cortiiin oil mills 
w:i^ anxious to seii tlicm. Tliej* were mortgaged to a 
Bank tor Its. 35,000 and at tlio end ot Jtay or the 
beginning ot Juno 1911, the mills were advertised for 
sale in the Exchange Gazette. On tlio 13tU Jane 1 ’ , 

the defendiuit gave Moses Judah a letter in the fo ow 
ing terms and signed by the defoudauts “ I agree o 
allow you to sell my above oil mill at rupees or y 
thousand only. You will get brokerage 5 per cent, ou 
the same w'heu the Mill will be sold through yon- 
This condition to be in force till a fortnight (15 
from date.” Then there were certain words wide , i 
was agreed between the i)artios, were added at i 
time that letter vras written, in Guzr.di, an 
correct translation was in these terms, “ On ^ 

proceeds being received in hand, brokerage wi 
paid.” 

. The first question is a.s to the meaning of 
To my mind, the meaning is pretty plain : in omer 
earn his brokerage Moses Judah was to intro 
purchaser who would be willing to give Rs- ^ ’ 
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He bad the opportunity of introducing such a 
purchaser and thus quaiifying for liis brokerage, for 
fifteen (lays only. I do not tliink that the letter 
means that the sale had to be ‘completed within fifteen 
days, but it was essential for Moses Judah, if he was 
to eavji his commission, that he was to introduce 
within fifteen days a person \yho would be ready and 
willing to purchase for Rs. 40,U00. In other words, if 
he did so introduce a imi'clmser, the mere fact that 
the purchase was not completed until September 
would not deprive the broker of his commission. 

Xow. there is no question as to the law which 
governs such a matter as this. In mj' judgment, it is 
correctly stated by Mr. Justice Grc.aves at the bottom 
of page 75 of the papcr-liook. Tlicre he says, (juoting 
from Lord H.ilsbury’s Law.s of Engl-sncI, “In cutler to 
ontitlo an agent to receive his romunomtion, he must 
have carried out that which ho barg.ilneil to do or at 
any rate, must have substantially done so and all 
conditions imposed by the coritnict must liavo been 
fulfilled.” 

The main question, therefore, in this case is 
wliether M. Jud.ih subfluntially caniiHl out udi.st 
he had bargained to do. This is a question of fact 
mainly dependent upon the evulen<» of the witnesses. 
Tlie case w.is cvidenily tried with great (^iro, and the 
learned .fudge ivserved his judgment. After due 
considenitiou he has accepted the evidence of Uatuk- 
ns\th, the purchaser, and rejcctijd that of the defend- 
ant : and, in a case .such as this, wlicre tJjc ^natter 
dcjMjuds to a large extent upon the verbal evhlence of 
the witnesses, in my judgment, this Court ought not 
to interfere witli the decision of the learned .Judge 
siive on very clear grounds; in other wonls. unless it 
in clear that a luivcarrtage of justice Ills taken place. 
The Judge who tried the cise lias had tl>e advanuige 

GO 
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^Yl^ich wv h:ivo not had. of seeing and henrins 
Witne.«scs an mlvantajic wlncli; in my experience it is 
almost impossible to ovcrcatiinate. In (bis case I am 
not j)i-opared to say (hat the learned Judge lias decided 
wrongly; on the conli-ar^' I think there is snfTicient 
evidence to justify the decision at which he anivecl. 
On the material points he has accepted the evidence 
of Batuknatli and i-ejected tliat of the defendant : and, 
in passing, I may say that the comments made upon 
the evidence of the defendant by the learned counsel 
for the plaintilTs were not without jnstitication. 
Batuknutli’a evidence was to tlie effect that it was 
Moses Judah who introduced him to tlio defendant, - 
and his evidence oil one point Is very significants he 
says lie dl<l not want to ]>ay more than its. So, 000, 
but ho was i>crsuade<l by Moses Jiuhdi to offer 
Rfi. 40,000 which was the price eveutimlly' agreed 
upon. Some of the jiassagesin Ids evidence aie at 
pages 3G and 37 of the pajier-hook ; as for instance, 
wliere he says in cross-examination “ Q. — Do yon say 
it was Jndah who introduced you to Lalji Mahomed ? 

•'A. — Yea, that is true.” ‘‘ Q- 

Yoil Wanted to pay JIs. 35,000 not 40,000.” '*A. Yes, 
that ia tnie. f first offered Ks. 35,000 and Judah used 
to come and see me often, and he got me into this 
Rcrape." Tlien he is asked what is the scrape. ‘ A.' 
What could I do, I did not. I am telling you the 
truth, it was Judah who introduced me to tlie defend- 
ant; it w.ts Judah through whom everything was 
^settled in respect of this matter, and it was Judah who 
got me into this trouble.” “The trouble is this:?^! 
was made to agree to pay lis. 40,000 for- the AfiU ; ft 
'not worth Its. 13,000.” “ I did not want to buy U, hut 
Judah pei-suaded me to take it. He introduced me 
to the defendant, pres5ied me to take it, and at last got 
me into this trouble/’ That being so, the plaintiff-^ 
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ca‘>e is proved on one of the material points, namely, 
that it was throii^fh the instmmentality of Moses 
Jnd.ih that the purchase price, Rs. 40,000, was obt4aine(l. 
But it is s,iid that there is nothing to show that 
Moses Judah introdncecl the pnichaserand performed 
his part of the contract within the specified time, 
fifteen days. In iny judgment, If Batnknath’s evi- 
dence is accepted, as it was by the learned Judge, that 
it was through M. Judah that he was persuaded to 
olfer Rs. 40,000, there is evidence that thi^must have 
been done within the time limit, because we find that 
on the 26th June, thirteen days from the date of the 
broker\s letter, BatnknatU wrote to the defendant in 
the following terms: “As per onr conveisatlon with 
your Mr. Laljee Mahomed we intend to purchase the 
above Mills together with the land connected with 
it at a cjisli price of Rs. 35,000 on the following condi- 
tion.” Then he set out the condition. The letter 
closed so “The altevnativc arrangement for p.iymeiit 
is as follows : — Rs. 10,000 in cash at the time of tlie 
wile. Rs. 30,000 to be paid after one year,” containing 
ail oflei, tbougUit wasanalternativc offer, of Rs. 10,000 
which he .‘said be would never have made but for the 
instrumentality of Moses Judali. He imifat have hi-m 
the defendant that day, and such letter eoutaitih nn 
offer of Rs. 40,000. It is true that the payment of j»ij' 
Was to bedefenwl for one year, but iljut off«‘r w.c- i) ■ 
one whicli with a slight variation of the b-nu- • 
eventually accepletl in August. ConsH»ju«-nl)y, i',.'. ; 
natlis evidence h'aving been accei»te<I by tin } . _■ 

Judge, the i>crfoiinance of the contniet by ,• 

was within the time. 

I ant aware tli.it the letters in the « <-■ 
matter for comment on B.itukanibV 
instance, the letUr of the 25iU of J«.'. 
bis liaving seen the advertisement in • y 
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Gazette. This Is a Icj'ltimatc comment, hut it is not 

LAur.r. conclusive timt Moses .Ttuliili tiul not introduce tlie 
MAJifiMF-n purchaser. The mutter Inul been udvertipod and it 
Guzinn quite pos.siblc that it was Moses .Tiidali who 

advertisement to the attention of the 
c. J. purchaser in the llrsl instauce. Again, the receipt 
for Rs. ^00 where the ptiyment is stated to be 
“brokerage” la a legitimate subject of comment, hut 
I think the learned .Tudgc’.s remarks on that tniiisac- 
> tioti are not uiireasoimbic, and, In any event, ns 

between vendor and purchaser, the use of the word 
“brokerage” is quite unsuitable, whatever the nature 
of the transaction was. The main reas^on, however, 
which weighs with me is that the learned Judge Ims 
lind to deal with conflicting verbal evidence on a 
question of fact; and after seeing and beuring the 
witnesses ho has come to the conclusion that the truth 
lio.s 0)1 the .side of Batuknnth and not ou the side of 
the defendant t and, in such a case, in my judgment, 
this Court sbouhl not interfere, unless it is clear that 
he has coiuo to a wrong conclusion. This I am not 
prepareil to say. 

' A further xmint has been raised, namely, that the 
plaintiff in any event cannot recover more than the 
coininission on the amount actually received by the 
defendant iu cash. In my judgment, this is not 
correct. The brokerstgo was to b3 paid when the 
“sale proceeds” were received. The purchase was 
completed on the 27tU o£ September 1911, when the 

purchaser paid Rs. 10,000 in casirantl gave hundis 
.for Rs. 30,000. I agree with the learned Judge that 
the words in Guzr.iti added to the letter of the J3th 
June 1911 do not mean that the commission was only 
to be payable if amt when the whole Rs. 40,000 weie 

received in cash; and if the defendant chose to agree 

with the purchaser that the “sale proceeds” should 
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be partly casli and partly linndis, I do not think that 
that can affect the plaintiffs’ right to commission. 

In iny judgment this appeal should be dismissed. 

WOODUOFFE J. Tlie plaintiff as the assignee of one 
Judah sues to recover commission alleged to be 
due to him under a written agi-eement dated 13th 
June 1911 for having effected through his agency the 
sale of certain oil mills. It must be shewn that the 
conditions of the contmct have been complied with. 
The onus of proving this is on the plaintiff. This 
is of importance in the present case, for in regard 
to the iiarticular question on which I mainly rest my 
judgment, viz., whether it has been shewn that Judah 
obtained the purcliaser within OCtecn days of and in 
teiins of the agreement it has been argued by Mr. 
IfUngford James for the axjpell.int that this was j ot at 
issue in the lower Court. There is no finding on this 
particular point. It was, liowevcr, not necessary to 
put this specifically in issue since tl»conns of proving 
all facts necessary to establish tiic claitn was on the 
plaintiff and the defendant put in issue the allegation 
tliat tlie purchase was effocle<l by Jndah in terms of 
the agreement accorxUng to the conditions of which 
alone he was entitled to a commiR-iion. 

Sevend questions arise upon the construction of 
the agreement. It has been argued for the respondent 
that it Is sullicieut if a pnicba'*er was secured within 
fifteen tluys even if the actual purchase w.is complet- 
ed later. This the appellant denies contending that 
commission w.as payable only in the event of tJie 
transaction being completeil (which It was not) within 
fifteen days: and nextly tiiat brokenige u-as only 
payable on the K.ile protvctls being receivisl in ciish 
(whicli was not the ca'^c) within tliis iH*rioil. 

The appellant's conteiuion is not without force on 
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boili 1!ic‘5C jjroiitids, but it 1*? not necessary to ^0 into 

Liur». inatior, for wliatever be tlie true construction 

Mahomed (|jq dneutnoDt on tbc'*e jioints it Is clear siml is, 
Gizf'Ar. indeed, concetletl timt whenever or in what way the 
rt’oot^rrK concindeci the inirehasor at such sale must 

j. have boon secured by the broker witliin fifteen days 
of the agreement. Kow the agreement was dated the 
J8th June JfMJ and iidiwiJtedJy iho first j)ro%'ed date 
at whieh vendor and jmrcha.sorwereincommnnica* 

tion wis t}te 25th Jnno when twotvo daj's iindor the 
agreement !5a<l alivady run by. It must be shewn 
then tlu'it within the remaining three days Jndali 
found the pui'cliascr. Has this been shewn? In 
cross*e.xanunatlon the jujrcliaser was asked wiiether 
ills Jotter of the 25th dune was written before or after 
his introduction to tlic defendant and whether Judah 
asked him to write to the defendant or not. Ho was 
again asked idioiit this mutter in re*e.'camination and 

ho reidicd that In* did not romembor the date nor even 
the mouth wlicn Judah spoke to him about this fetter 
and that lie could not .Sav whether it was before or 
after tin's fetter that JndaJi .spola* to Jiim. Had it been 
the fact that it was due to .Tudah’-s intervention that 
the first letter was written it does not seem to nie 
possible that the witness could have forgotten it. His 
answer must huve.becn in that case that he must hu'O 

seen Judah fii-st, for before seeing him he had Kno\yi 

nothing of the defendant or of his jiioperty. He wil 
not commit himself to this, and I think for the leason 
that he had not tlieii seen Judah but had learnt about 
the property throngli au advertisement in the Gaselie. 
This is indicated by the words in the letter of the 
25tli, ‘*1 soe in the E3;chan(je G ’^elte that you are 
going to sell.” The purchaser also in his evidence 
says. “ I saw the £7a;c/ia>i^c Gazette and then I wrote 
that lettei-,” not that he had seen Judah ine.inwfii/o 
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or' at all. Though the omission of Judah’s name 
from the letter may not be conclusive it is certainly 
evidence against the l)laiiitiff for a I'efercnce to the 
broker through wliom it is snggested that the pur- 
chaser came to know of the property might have been 
expected. TJtere is no specific evidence that Judali 
secured the purchaser between the 20tb and 28th or 
the conclusion of the period allowed to liim. There 
is some general evidence that he introduced the 
purchaser which in any c.ise is scarcely accurate if 
the first communication of the 25ih to which I have 
referred was without his intervention. The evidence, 
however, is not such as I can accept. Doubtless, in a 
case of this kind great weight must be attached to the 
judgment of the learned Judge who heanl the case; 
hut, in the present instance, we have no finding on 
the specific point and the uncorroborated evidence of 
tlio pui’cluiser on which the learned Judge has relied 
is, upon the most favourable view, consistent with the 
fact of woik done aft<*r the period and is in 

tny opinion in conflict with and unsupported by the 
documentary evidence lu the case and tlie inferences 
to bj derived therefrom. As stated, tlie first Jotter of 
the 2.’)th indicates that it was the advertisement which 
first put the parties in communication. Tliere is ro 
mention of Judali as broker in any of the lettei-s until 
've get to the letter of 15tli November 1911 which is 
of doubtCul adiuissibiUty against the appellant. Rut 
on tlie merits tlie letter comes too late to be of value 
and is open to the .suspicion that oviilcnec was tlien 
lieing m ido for the claim by Jmlih wiiich followed It 
in .lanuary. 

It is romaikahle al-o tliat tliere is no letter or other 
document by the broker which establislies Ids claim. 
Had he cnimsl Ids commission in terms of the agrce- 
nieni 1 think he would have Invn carefnl'to jiui it on 
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roconl. The soHcRor Air. K. 0. Moses, who acted in 

Lxuec sale as atlorney for the vendor, states tliat he 

Mah^omep never heuni that .Titdnli \vas the broker in tiic tmn- 
Grzr>AR. suction. The pnrehaser also in his evidence says lie 
iVooTnorrt tncntioiied the matter to any one. Finally, 

J. there is evidence that the pnjtilhuscr R-itiiknutb took a 
commission of i per cent, on the entire sale proceeds 
ol Rs. dOjOOd on the ground that there (lad I)cen no 
broker in the sale. He farther granted si icceipt for 
the .«ainc- in which express reference is made to 
“Amount of brokenigc.” Thb piiiclmser knows some 
English and though uskcil to give an explanation of 
this ircumsUiucc was nimble to do so. Mr. .Tnstice 
Greaves baa held that this w:isa rcb.atc, an explanation 
whicli the witness hiinaclf has not ventured to give. 
But, assuming that it was, tho point is that it was 
allowed because no broker lind been emidoyed. If so, 
then this directly contnulicts tlio purclmser-witness 
wbeii lie says that Jiidab \v.as to his knowledge the 
broker. Nor is it likely that the defendant would 
have agreed to make a Xnrtlier payment for “ broker- 
age’’ if he was already indebted for cuusider.ible 
brokerage to .Tudah. For tlie.se reasons, I would allow 
this appeal. It is possible that what may have liap- 
pened is that tlic defendant ndverti.sed his property 
and then Judah coming in this way to know of it got 
the agreement of agency from tho defendant After 
that, and independently of Judah, the pmchaser leaint 
from the Gazette that the property was for sa e 
and entered into communication wdth the vendoi . 
Judah who may have Iieaid of this, may, some tinw 
betw'een .Tnne and August (for it is to be observed thn 
the sale was not concluded till the latter date) ha^e 
pressed the purchaser to buy in the bope.s of puftuig 
forwai-cl a claim for commission. Bnt this woiih 
Hot be sutTiciont. It is, however, not necessary for me 
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to hold anything move than that the plaintiffs have not 1915 
established that Jndah e.ii-ne<l his commission vrithin lauec 
the terms of the agreement, and I would, therefore, 
deci-ee this appeal with costs and dismiss this suit guzdar. 
with costs. As reg.iixls the Question whether we 
-should interfere on api)M with questions of" fact j. 

I will only say this that if after argument the Court 
has a conviction tiiat the judgment under appeal 
is erroneous it should not be aflirmed and this is not 
the Jess .so becaiHe fJie judgment a question ol 

fact. The mode in which tlic conviction is brought 
abont iu'^natter of law and fact is a Question into 
whicli I dp not enter, it being sufBelent iu the present 
case to say that, in 'my opinion, the appellant lias 
shown cbcnmstauces under which the judgment under 
nijpeal .should be rev'ef.scfl. 


JIOOKEBJEE .T. Tins is an appeal by the defendant 
in an actiofi by an agent against ins principal for v 
recovery of commission. The defendant employed 
the plaintilT to sell his oil mill ; the agi-eomcnt was 
made on the ISiUJune, Wll. nii<i was embodied in 
a letter in the following terms: **1 agree to allow 
you to sell iny above oil iniU at Rs. 40.000 only; 
you will get brokeiuge 5 jier c*ent. on the .same, when 
the mill will be sold through you; this condition 
in foice till fortniglit (I.'» <Iays> from this date.” 
Theie was’ a poswori/g to tho e/feet th.at “on the solo 
proceeds being j-eccived in hand, brokenigc will lie 
paid.” Oil the 2oth .Tune, 1011. <ine B.itukn.ilh Boodli- 
nath wiote to the defemlant “I seeintlie Excitouge 
Gocr/fr that you (an*) going to hell your oil mill at 
XarcaUlang.i. I went thrice to \onr otlicc, but uiifor- 
tnnaJcJy couJd not Hm] you fhem J sh;jJJ, however, 
call at your oU miU (<hinorrow. with ;iu c.\p?rt 
Engineers Mpiunm. and will give you offer for the 
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s.’irno. I may hny for myself or sclHo jay friends.” 

lAutr. C)» flic day, the iiitondin^’ pmcliasera^Min ^vrofe 
MAii^p'trn tjjQ (ic'femtanf. The letter referred ton coarers.v 
Gcztun. Hoti which the writer had with the defendant and 
'fo-TKERJci: c^”*‘*****^^^ two alcornative ofTers. The first alternative 
J. Was the parchasG of the mill for Rs. 35,000 cash, 
Rs. J.OOO to l>e deposited tliereont a.s earnest money, 
and the Ixdance to bo paid after one month, if on 
trial working' meainrhitc, the mill tnnied ont to be 
sali.sfactory. The second alternative was llie pur- 
chase of tile mill on payment of Rs. JO, 000 in cash 
at tlio time of side, and Hh. 30,000 to he ])aid after one 
year. It may Ih> observed parenthetically that neither 
of these offers acconled with what the seller e.'cpccted, 
namely, Rs. -10.000 in cash. What followed does not 
transpire from the corres])otidenee, bnt we find that 
on tlje,Sth An^mst JOII, the purchaser wrote to the 
'defendant and confirmed an arnuiitenient made on the 
day previous. for the sale of the mill for Rs. 40,000, 
Jfs. 10,000 to he paid in cash on rc^ristmtion of the 
conveyance, Rs. 20,000 by a hundi payable one year 
after tliat date, and the balance of Rs. 10,000 by 
niiothof hittuli payable JS mouths after the dale of the 
registrsifioii of the conveyance. On the J5th Xovcni- 
her 1011, nearly two months after the sale had been 
completed on rlic 27th September, the purchaser is said 
to have written a letter to the plaintiff and authorised 
him ro negotiate for the appointment of Managing 
Agents of the mill,' which is described as “p«>'‘ 
chased through yon. ’ On the 2Cth January 1912. the 
solicitor.s of the plaintiff wrote to the defendant and 
demanded immediate pavinent of Rs. 2,000 as brokei* 
age due on the sale of the miU, which was alleged to 
have beeji effected through theirclient- The .-jolicitor 
of the defemlant promptly replied on the next day* 

He pointed out that the letter of authority of the loth 
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June 1911, was limited to 15 days from the date 
thereof. He asserted that the plaintiff had failed to 
secure a purcliascr within the prescribed time and that 
the mill had been sold without any concern with him ; 
and he added that the seller had already paid broker- 
age on the tiansaction. This i-cferred to a payment 
of Rs. 200 by the defendant to the purchaser, who 
had granted a receij)t therefor as jjaid on account 
of brokerage. ThephiintiiT theienpon instituted this 
suit on the 13th June 1912. The defendant asserted 
that the sale had taken place without the intervention 
of the plaintiff as broker and lepndiated the claim as 
entirely unfounded. Mr. Justice Greaves lias held on 
the evidence that the sale T\-as effected through the 
instrumentality of the plaintiff and has decreed the 
suit. On the present aiipeal. the defendant has con- 
tended that this finding is not supported by the 
evidence on tlie recoixl, and that even if the linding is 
maintained, it is not suflicient to justify tJie deciee. 

It is nil elementary principle that where an agent 
has been appointed for a fixed term, llie expii-ation 
of the term puts jin end to the agency whether the 
pUriios"? of the agency has been accomplished or 
not; consequently, where an agency for sale has 
expired by express limitation, a subsequent execu- 
tion tlicrcof is invalid, unless the tcim has been 
extended. It is Unis pl.ain that tho plaintiff would he 
entitled to tlie commission, only if ho found a jnir- 
chasor on or before the 28th June 1911 ; I do not hold 
that the plaintiff was bound lo complete the transac- 
tion within this period ; in my view of tho contnict, 
the plaintiff would Ik* entitled to tlic commis<;ion, if, 
witliin the time jiroscrihcil, lie proiluctH! a i>erson able, 
re.ndy ami willing to enter into the tiansaction with 
the defendant on the terms prc-'CrllKHl b\ the latter, 
and the plaintiff must within that perio<l notify his 
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principal (hut he had secured .sncli a per-son. It la also 
indisputable, I think, tliat tlic biutloii lies upon tho 
])lalntifr to e.stablish that he has earned t!io commis- 
sion he claims. If the.se principles arc borne in 
mind, tlicrc i.s no cscape'fiom the conclusion that the 
jilaintiir cannot be awarded a decree, merely on the 
finding that the sale was effected throu^jh his instru- 
mentality. If the case were before a Jury, tlio Court 
would have to instruct them that to find a vcitlict (or 
plaintiff, they must Hnd that plaintiff prociiied a pur- 
cha‘-er able and willing to bny on the terms stated in 
the writin;?, that he notified defendant of the fact and 
that this was 'done within xlio 15 day.s piescribed. 
The vital. (piestion. consequently, is, did tl»o plaintiff 
bring the purchaser to the defendant on or before the 
2Stli .Tune 1911 ? Therc is no tmee in the correspon- 
dence* already suinmarised that he laid done so. T-he 
fir.st letter of the purchaser to the dofoiidniit mentions 
tiiat ho had learnt from the E^^chanffe Gazeffe about 
the proposed sale of the mill. This, no doubt, is not 
conclusive jiroof that he had not met the broker on or 
before the 25th June; but tlieie is no specific evidence 
upon whicli I can act that the two had met before tha 
date. The letter of the 26th June also, taken by itself, 
does not assist the pl.untiff. No doubt, ir lecites a 
conversation between the defendant and the pur- 
chaser, but it does not show tliat the plaintiff was 
present at that interview. I do not overlook that 
tile purclmser asserts that he was introduced to the 
defendant by the broker, and his version lias been 
accepted as true by Mr. Justice Greaves: but this 
doe.s not carry matters far enough. The piirchasei 
could, not pledge his oath that his first Icttei 
written after the broker hod informed him of the px"® 
potted sale of the mill. I am not nnminclful that the 
purcliasei asserts that be first offered Rs. 35,000 atu 
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tint the broker Judah used to come and see liim 
often and got lilm ij)to the scrape, th.'it i.9, induced 
him -to pay Rs. 40,000. This statement, even if ac- 
cepted and taken along with the letter of the 2Gth 
June, does not conclusively prove that Judah intro- 
duced the purchaser to the defendant on or before the 
26th. There can be no dispute that if such intro- 
duction did not take place on or before the 26th 
June, the evidence does not show that it was brought 
about either on the 27th or 28th ,7nne; indeed, the 
evidence is entirely silent with regsiitl to these two 
dates, 

Wr. Langford James in the course of his able 
ai'gujnenfc for the i-espondent, jJroperJy emphasised tlie 
fact thatMr. Jasticc Greaves, who Lad tljo oppoitnnity 
to see the witnesses, which we have not, has believed 
the purchaser in jn’efcivnce to the defendant j and he 
has argued that in a case of this description, whore 
tUei*o is a conflict of oiul testimony, the Court of Appeal 
should not rcvoi-se the finding of the primary Conn. 
This contention raises a question of consideiable 
importance as to the duty and functions of a Court 
of AppcTtl in this country As wjis stated l>y White, 
J. in Pratap Chandra Muhrrjt v. Hmpress (1), and by 
Tiwolyan, J. in Milan FTlnin v. Sagai /iepori (2), the 
sound lule to apply in trying an apiieal in a civil case 
is tli.it the Court must be convinced, before reversing 
a finding of fact by a lower Court, that the finding is 
wrong; in other woixls. the Inmlcn lies upon the 
appellant to sati-fy the Court that the finding lie 
assails is not su[»p<prted by the evi<le«cc on the rccoftl : 
M’l.sc wSundiilooniimso ChoH'it/irutire{l\). Ttihfioonis'<(. 
Jiiht’c V. Koomar Sh-im Kishore ^lirlabdf^ 

(I) 11 C. L. It. ”5. (3) lUCT) U Ml--}. K I. ITT. 1-1 

(i) (IP?5) 1. 1, n, 2S C*lc. 3t7. (4) (ISTll 15 W It. 22*. 
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Btstt'a.'i V. Mo/anutre Mnndal (1), Gopce Xulh Moohcr- 
jcc V. lioddhumunt Aunml Chuuder Chucher^ 

bttlty V. I?iitne,’istir Dass Sen(S), Nohin Chumlcr 
Pooshalec v. Ktmjo Chumler Chatterjec (4), Hoijmo- 
butty Dasa^c v. Sreekisheu Xxindeeth), Muns'ioh Bihee 

V. Ml Meih(0). When such evidence consists entirely 

or even nrinelpnlly of the oral testimony of witnesses, 
tlic ajijicllant is at a special (lisadv.intape. Reference 
may, in tins connection, I>c made to tlic ob'^ervatiou of 
Lord Collins in Stumtnugaroya Miiddliar v. Manihka 
^udaiiar “no doubt. It is alwaj's ditlicnit for 
Judges wlio have not seen and heard the witnesses to 
refuse to adopt the conclusions of fact of tlio^e who 
have I but tliat diniciilty is ^'really aggnivatcd where 
the Judge wlio heaixl them lias formed the opinion, 
not only that their inferences are nusoiiud on the 
balance of probability against their story, bnt tiieyare 
not witnesses of truth.” The reasons for this rnle of 
practice are too obvious to require elucidation. But 
it is worthy of note that Ixird Collins refera wit 
apinoval to the judgment delivered by Lindley . . . 
in the Court of A|>i»eal in the c:ise of ^ 

Cumhertaudi'^) which .sets out the limitations o 
rules “even where tlie appeal turns on a question o 
fact, the Court of Appeal has to bear in mind that its 
duty is to rehear the case and the Court must 
consitier the materials before the Judge, with 

other materials as it may have decided to admit. ^ 

Court must then make up its own mind, not < 
regaidiiig the judgment appealed from, but earefu y 
weighing and considering it ; and not shrinking froa 


0) (1675) 25 W. II. 30. (5) (1870) H W. H. I 

(2) (1875)25 W. B. 27. 

(3) (1875) 25 W. R. 50. 

(4) (187C)25 W. It. 363. 

(8) [H>98J 1 Ch. 704. 


812) I7 W. K. 35 a. 
(7) (ISOO) I. L. B. 32 Mad. 
L. B. 3G I. -4. 1^5. 
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overruling it, if on full consideration, tlie Court comes 
to the conclusion that the judgment js wrong. 'When, 
as often happens, much turns on the relative credibil- 
ity of witnesses who liavc been examined and cross- 
examined hcfoie the Judge, the Court is sensible of 
the gieat advantage he has had in seeing and hearing 
them. It is often very dinicnlt to estimate correctly 
tiie relative credibility of witnesses from written 
depositions; and when the question arises which wit- 
ness is to be believed rather than another, and that 
question turns on manner and demeanour, the Court 
of Appeal always is and must be guided by the 
impression made on the Judge-who saw the witnesses. 
Bat there may obviously be other circumstances, 
quite apart fioin manner and demeanour, winch may 
show whetliev a statouieut is ciedible or not ; and 
these eifciiinstances may warrant the Court in dilfer- 
ing from the Judge even on a question of fact tni*n- 
ing oil the credibility of witnesses whom the Court 
has not seen.” In the case in which these obser- 
vations were made, the Court of Appeal (Lindley 
M. R., Rigby L. J. and Collins L.J.) allowed tlio appeal, 
although the appeal turned on a question of fact. It 
is obviously impossible to frame u formula to dellm* 
the impression which must la* pnMhieeil on the mlmls 
of the Judges of the Court of Api»eal, so ihul tliey may 
not shrink, in the words of Lindley M, K.. fnnn over- 
ruling the judgment of (he (rial CoiMi i nod the eases 
in the Ixioks employ various expn*ssious \vhiid> are 
really of little assislanei*. such ns dial (he jndgment is 
“clearly wrong,” Khoorsht'djer M<ttnlcjrr v. Mfhrwtfujee 
Klioorshcdjce (1), that the decision is ** irn.‘smtihly 
erroneous.’ Gray v. Ttirnbnll (2) followed in Ibnida- 
v. .-lnujj/(3)aiid In Uai Gtilabai v. i><*i I>'ityarji{-i) 
(‘) (l«37) 1 M.xv I A 431. 44-. i3) (ISO) A IWia. L. I- fiC 

(2) (IJ.TO) L. n 2 S.- .(j-p. .'*3. ( 4 ) (1907) 9 tUta. L. IL '53 
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1915 tiiat a Court o( Appeal on^ht never to reverse t)je 
liTtjic judgment of an inferior Court unlcs'^ quite confident 
MAuo«Et> tlie jiultziuent j*iven in tljo Court below is wroiifr, 

Gczpak. Karl of v.5rc/ier(l) followed in I'emauo^ai 

V. Balsh*'t ('‘2\ that tlic Court will not reverse the 

MoOKfRJEE ' ' . , I » • ^ 

j. decision ‘except in casOH of extreme andoverwhcimiuiz 
jircssurc* [iT/ie ynfia (3), ,Uicc (4)], tliut ‘a Court 
of Appeal will licsitatc Ion'* liefore it tllsturbs the 
findin^js of a trial Jiidpc based on verbal testimony, 
[Khoo Sil Hah v. lAm Thean Tomj{a)]. or tlwt the 
fintliiig * is so cloariy :ig:tinst the woiglit oi the 
testimony as to amonnl to a mtiiiifest tlcfeiit of justice,’ 
[The “ Gairtoch " (C)]. Wc mtiy also bear in inimi the 
oliaofvatioii of latrd Cbclmsfonl in Tayammaul v, 
Snshachalta HaiharO);. ‘-fhe ailvanfago the Judge of 
tlio primary Court possesses in forming ii correct opin- 
ion of tlie credit due to the witnesses, iloes not relieve 
the Court of Aptwal from the duty of examining 
tlie wliolo evidence and forming for itself an opinion 
upon tlie wliolc of tlie case,” To tlie same effect are the 
oliscrvations of Bagg.dlay .T. in the CfiamiihonfoW 
Indeed, if tlie conclnsion of tlie trial Court m a c.i 50 
of conflict of or,d testimony were lield pr.ictical j 

iiiiassailable, tiial Court wonldincsseiKebeconstitntw 
the final Court oti questionsof fact. But the p.titiC3^ 
the cause are entitled, as well on questions of 
on questions of law, to demand the decision o 
Court of Appeal, though, as .Tames h. J. said in 
V. Dic/cinson (f>), “if we arc to accept us fiua 
decision of the Court of first jnstanco in ever\ case 
where there is a conflict of evidence, ouv .labours 

(1) (1835) 3 Cl. & P. 479. 512. (i) [1912] A. C. 323 

(2) (1903) o Roiu. L. U. 584. (6) [J899] 2 I. U- h 1®- 

<3) (18G0)U Moo. P. 0.210 (7) {1863) 10 Mok- I- ^ 

<4) (1868) L R. 2 P. 0.245. (8) (lt76) R. R- 1 P- 283- 

(9) (1876) L. B 4 Ch. D, 24, 29. 
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would be ver 3 ’ much lightened.” The matter is 
obviously simpler where the conclusion is merely an 
intcrencc ot fact [Lord Blackburn in Smith v- 
Chadwick^l)], or where the evidence on which the 
decision of the trial Judge ia basetl, has been taken 
on Commission [Loid Collins in Imdad A/miad v. 
Pateshri Protap Narain Singh (2)]. But, even in 
other cases, it i.s undoubtedly the dntj’ of the Court 
of Appeal to weigh conflicting evidence and to draw 
its own inferences and conclusions, though it should 
always bear in mind that it has neither seen nor 
heard the witnesses and shotiid make due allowance 
in this respect. Cases are by no means rare where 
an Indian Appellate Court has reversed the decision 
of the primary Court based on conflicting oral testi- 
mony and the conclusion of the appellate Court has 
been ultimately aflirmcd bj’ the Judicial Committee: 
Pashmohini Dasi y. Cine$h Chandra (Z), Gangamojji 
Dehi V. Tropluchya Nath Chouvlhry (4), Bnlli Ktinivar 
V. Bhagirathi (5), Chotcy NarainSinyh v. Ratan Koer 
(6), Secretary of State v. 1. G. S. N 4‘ R- Co. (7h Jeolal 
Mahton v. Lokenarayan (b) (decided by the Judicial 
Committee on the 23rd Jauuarj’ 1012). I am not 
unmindful that there arc other instances where the 
Judicial Committee has rcver.scd the decision of the 
local Appellate Court and restored the decree of the 
trial Judge ; but that h:»s been <Io«c because their 
Lordships wore s.atisfied, u|»oii a scrutinj' of the entire 
evidence, tliat the view of the latter was more consist- 
ent therewitli than tliat of tlic former: Ilamesh C/m»i- 
der Mukerji v. Rajani Kant Mukerji (0), Said Alt v. 
Ihad Alt (10), Sltama Cham KtanUt v. Nhetlrojixotii 

(1) u IL9 A.C. IS7, f9i. (6) (If94)l. L- n.SiWc. 51? 

(2) (1?10) 14 C. W. N. S42. (TJ (IW?) I L. IL 35 Ulc ?5T. 

(S) (ie?3) I. L. K. 25 tVc. 825 (8) (l?I2J tC C W. K. 4C5 

(0 (l?0C)I.L. n.S3C*lc 537. t?) (1893>L L. R 2lC»3il. 

(5) (IMS) 9 C. W. X. 619 (10) (1895) 1. 1. K. 23 C*.';. 1. 
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1515 KhooSilHoU \\LimTheanTong(2),Naivah 

Lauee Shah Am Ticynm \\ Nanlii Betjum Wemfiyalso 
.Maiiomki ill mind the fact that although as an ordinary rule 

GczpAn. thoJudicial Committee does not interfere with conenr- 
.. rent jndginents of the Courts below, on questions of 

ilOPKrWtE , . . , XI . T 1 

j. fact, instances are by no means rare where their Lord- 
ships have examined the^wliole evidence, formed for 
themselves an ojiinion on the entire case and reversed 
the nnaninions decision of the two Courts in India 
on a question of fact: Jittnyama v. Atchama (4), 
Haradhun Mookerjia v. MuthoranatJi Mookef^'ia(b), 
Mudhoo Soodun Sundial v. Saroop Chtmder Sirkar 
Ohoivdhry (6), Tayammaul v. Sashachalla Naikar (i), 
Guthrie v. Abut Mozoffer {H), Baboo LekraJ Boy v. 
Baboo ‘Mahtabchandi^hHay v. GordonilQ), Venkates- 
it'nrn Tyan v.Shekari Varma{\\), Sheikh jl/»/iammfid 
Kumtas Ahmad v. Zttbaida Jani,!^), Bishitnchand 
Bachhoot v. Bijoy Singh Dudhnria (13). It is not 
necessary for the present purpose to consider whether 
any general jirinciple is dedncible from the expres- 
sions used by their Lordships as to the chcumsiancos 
under which they will depait from the rale oi’dinarily 
observed by them, such as ‘that the very cleaiest 
proof is shown that the decision is erroneous, that 
‘ the Boaid is clearly satisfied that there has been 
miscarriage in the appi*eciatiou of evidence,’ that it is 
‘manifestly clear from the probabilities that the Couit 
below was wrong,’ that ‘ the case is very extraoidi- 
nary,’ that ‘ a strong case must be made out before the 


(1) (1899) I. L. R. 27 Calc. 521. 

(2) [1912] A. C. 323. 

f3) (1906) 11 C. W.N. 130. 

(4) (1840)4 Moo. I. A. 1. 

(5) (1849) 4 Moo. I. A. 414. 

(6) (1849) 4 Moo. I. A. 431. 

(7) (1865) KJ Moo. I. A. 429. 


(8) (1871) 14 Moo. I. A. 53. 

(9) (1871) 14 Moo. I. A. 393. 

(10) (1872) L R. I A Sup Vol. 106- 

(11) (1881) I. L. R.3-5la<J. 384 ; 

L. R 8 1. A. 143. 

(12) (1889)1. L.R. 11 All 460; 

L. R. 16 I. A. 205. 


(13) (1911)15 C. W.N. 648. 
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Board would recommend reveisal,* that ‘ it must very 
clearly appear that the conclusion is very plainly 
erroneous/ that ‘there has been some miscarriage in 
respect o£ a presumption to which too ranch weight 
was given,’ that ‘ very definite and explicit grounds 
must be assigned for interference,’ that ‘ there is so 
strong a preponderance of testimony that the Board 
can confidentlj’ pronounce the decision to be wrong,’ 
and other expressions of like import. But it is 
obvious that if reversal of concurrent findings of fact 
is permissible, the Court of first appeal should not be 
deemed fettered to a larger extent. . 

In the present case, as I have already stated, the 
finding that the sale was eftected through the instru- 
mentality of the plaintiff docs not justify a decree in 
his favour. The purchaser doe*4 not make an explicit 
statement that the plaintiff introduced him to the 
defendant on or before the 28th June 1911 ,• but even 
if this much be doomed to be implied in his state- 
ments, I cannot accept his testimony. The corres- 
pondence does not shew any trace of the presence of 
Judah in the negotiations; one would have expecle<l 
some mention of his name in the first or the second 
letter. It is also remarkable that no written com- 
munication appears to have )iassc<I between the plain- 
tiff and the defendant, although the plaintiff Lad 
taken the precaution to accept the agency by a 
written instrument. There is furll»er the unexplained 
fact that the pureba'ser receivetl Rs. 200 as ‘brokerage 
he cannot explain why the sum was describeil by this 
obviously inapiirojiriato term; it is extreinely impro- 
bable that the defejuhuit would have made a present 
of this sum to the i)urcliascr, if lie had n*:i!ly to pay 
R-j. 2,000 to the plaintiff as brokerage. There is the 
further .siguific,int f.ict ih.it the claim for broker- 
age w.is not put for^varvi till the 2oth January PJIS, 
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tliongh, if the plaintifl is to be believed, he Imd earned 
it before the 2Gtli Juno 1911, and tlie sale had been 
actually completed on the 27th September, 1911. 
Finally, the case for the plaintiff is certainly not 
improved b}- the letter alleged to have been written 
on the 1,5th November 1911, which pljiinly boir-s the 
appearance of an attempt to create evidence for future 
use. After the moat carefnl and anxious considera- 
tion of the entire evidence on the recoid and the 
circanistancoa of (he case, I have arrived at the doa- 
clusioii that the plaintiff has failed to establish that 
he has earned the commission claimed in terms of the 
contract and that the decree in his favour cannot be 
supported. In my opinion, the appeal should be 
allowed n«d the finit dismissed with costs tnroagh- 
out. 

Sandeusox C. J. The result is that, in view of 
opinion e.xpressed bv'the majority of the Court, this 
appeal will be allowed, the jndgnient of the Court 
of first instance set aside, and the plaiutifTs suit 
dismissed with costs, both of the Court of first instance 
and of this appeal. 

Appeal allowed. 

Attorney for the appellant; *9. C. Mookerjse. 

Attorney for the respondent : G. C. Bose. 


J.C. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sanierton C. J., Wooirofft ani Moolerjee JJ. 

MATHURA SUNDARI DASI 1915 

Dee 21. 

HAJUN CHANDRA SAHA.* 

■^7’pe'il — Of'^er of Judge tilting on Original Side rejVeliii^ an application for 
cn oTiler fo at atide diinissat of »uit, ichelher ajipealahle — /i(r«#rfiefi<j« 

— Lellert Patent, 18dS, tt. IS, Jaiigmvu"—Ctvit Procedure 

Code {Ad V 0/ 190S) is. lOi, IJ7 : 0. fX, rr. S, ff. 0. XU/f, 
r. I (e) : 0. XLI.\, r. 8—CotU. 

]'es to Hck^i Court in it'i App«)Mte Juristliction from aa 
orJer ma<U unJer OfJer IX, rule 9 of the C»'»> I’rowJiire Code, l>; a ungle 
Judge (itting on the Origiual Side ot tin* lIiRh Court, rejecting an apphea- 
tioii for An Order to »«t aeide the di^mi'-val of a suit 

^urriiA Cfiunder Choicdhrv v A'ol* Sunderi Dehi (I), Golinda £.al 
Dot V. Shil- Dot Chatlerjte (2). iTantah Alt v, Xthal Chanrl (S), Drij 
CooTnaree v. Uamnel Dan (4) TooUee ifoneg f^oii'e v. Suden /dartre 
(5), The Juiticet of the Peace for CalmMa v. The Oriental Gat Co (C), 

Sona6ai %*. Ahnetihhai Ifahibhat (7), ITaljee limail lladjei llubleeb v. 
iladjee Mahomed JIadjee Joomb (8) ref«Tr«J to 

Goliindu Lai V. Shib Dat (2) di^-cnted from hy MooVer/re J. 

The order of di<iin«»al aet a<ide ani the «uitre'tnr<?>i hj the Court of 
Apjieal, subject to an order for cwl^ 

Souihamplor, /tie of U’lght f'orlimoath /mprored Steant-oat Co. > Pair. 

.Viehell v, )\’iUon (10), Jfireh r IPtlhaM* {1}) //all *• Lrirn (ij), 
ifuTUga Vhettv '• Gajatami (IS) The OrtenUl Ftnance Ct>rj>vration v The 

" .4ppr*J from OriiiiiiAl (.’irjJ. No 13 of J9l5. tit eiiii .So 4? of JPJ3. 

dXlSM) I. L. IJ. 9 CaJe 4f*2 (7)(167d) 9 U. C. 3?-. 

(2) (190C) I. L. n 33 Cak I3i3 (»>)tie74l 13 n. L Ih M. 

(3) (l893)I L. n. 15 -MI, S3« (9)(I<=-C3) 34 I. J C*. 287 

(4) (l'>0l)r.C. W. N. T8t. (IO)tI8T7)d5 U' It 3? i 

iDdf-P'i)!. L. Ji 2fiC»k. 3f*I. fn)|l876)?4 VV JL(Ef;:>7(0. 

If') (1872) 8 It L. It. 453 (I2MI83«)2 5I8 

(lS)(l91?)2JMad U J.284 
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1915 .VtrcantiU Crtfiil anri FitiiWe Corit^rolion (1), oml Dnr^otnt v. Tayhrii) 
■ rcferml to !ir Mookerj-'s J. 

Appeal by the plaintift, Sreemnity Mathura Bun- 
dari Dasi, from the order of Imam J. 

CiTASPnA This appeal wan fioin an oi-der rejecting an applica- 
StriA. tioii for an order to set aside the dismis'?al of a suit, 
and refusing to restore the suit. 

The suit was instituted on tlie 1-fth January 1913 
by the plaiiitiir the wife of one ICissori Mohan Shah 
for an account of certain moneys alleged to be due to 
her and for consequential relief. 

The iilaiutifT alleged that .sevend years previously 
three brotlieis, Pitambar Shab, Nilambar Shah and 
Hookum Olrnnd Sliah, who were members of a joint 
Hindu family and governed by the Bengal Scliool of 
Hindu Law, commcncetl carrying on bnsiness iii part- 
nership as banifers and merchants nnder the name and 
style of Pitamb.ir, Xilambar, Hookuiu Chand Sliah. 
Af the lime of .suit ibe business was being carried on 
in the name of the parent firm at Bnckergunge and 
in other names at various places including Calcutta. 

Pitambar died leaving a son Krishna Maiigal Shah 

—the latter died in 1883 leaving a widow Annaiido 
Moyee Dasi and an •nlojilcd son Kissori Molian Shah, 
the plaintiff’.s linsband. him surviving and leaving a 
will whereby he appointed his widow sole executrix 
and bequeathed all his .property to Kissori Mohan 

Sliah. Krishna ilaugal 3hah had kept a large sum of 

money in deposit with The firm of Pitambar Mlani- 
bar Shah a biancU at Belliaghatta in the name of 
Ananda Moyee, and in 1896 this sum had amounted 
to Ks. 1,61,000. In that year Kissori Jfohan Shah 
made an absolute gift to the plaiiitifT of the sum of 
•Rs. 50,000 out of this sum. Tiie plaiutifE wjthdrew 

(l) (1866) 2 Bom. IJ. C X82. (2) (1878) L. 15. 9 Cfi P J- 
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the sum of Rs. 50,000 and deposited it with the firm 
of Prem Chand Roy at Hathhola in Calcutta, in the 
name of Krislina Mangal Shah but for the plaintiff’s 
benefit. On the 13th August 189G, the sum was again 
tiunsferi’ed to the firm of Pitarabar Nilambar Shah 
and Cl edited to the plaintiff^ the 0rni promising to pay 
interest at nine per cent. On the 2nd January 1913, the 
plaintiffidemanded the return from the firm of Pitambar 
Kitambar Shall of tlie sum of Rs. 50,000 togetlier witli 
the interest accrued less the sum of Rs. 8,000 whichj 
she alleged, she had previously realised. On failing to 
receive payment the present .suit was instituted, the 
plaintiff claiming that a sum of over a lakh of rupees 
was stiff due to her for princiiiaf and interest. 

The suit was brought against Kissory Mohan Shah, 
Aiianda Moyeo and several other defendants the rcpre* 
sentatives of Nilainhar Shah and Ilookum Chaml Shah 
who had died previously. 

Two applications were made by the defendants on 
the 12th May 1913 and the 20th June 1914 to have the 
plaint taken off the file; both ,*iiff>hc.i(ions were reject- 
Oil, on the former occasion an order being made that 
the plaintiff should fiiriiish s.*ciirify for costs. 

Several applications were made by the plaintiff to 
compel the defemlants to file their written .sralcineiiti 
and adidavits of documenls. 

Several written statement;? were filed l»y the 
ilefendauts other than Ki-s-^ory Mohan Sliah and 
Anaiida Moyce In Docoml>er 1913 and in January. 
Maich ami May 1914, jvspedively, in which the pJe.-}-, 
wore taken that thi’? Conit had no piri»iUctjon to 
entertain the action, and tliai the suit w.is hint*tl by 
limitation and the allegetl gift of IN, o'KtXXJ and the 
deposit of the same and the repayment ilieretmt of 
Rs. S.OOO Were put in i**'*ne. 

Issues were settleil on the 2nd and 12lh June 1911 
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before Clmncllmri J., and the inspection of documents 
was completed in Janiiarv 1915. On the 15tlj January 
the plaintiff applied for the adjournment of the case 
for two montlis : the application w.is refused. 

On the 2nd Febrnary 1915, the case was specially 
fixed for hearing before Imam J. on the 4th February 
1915, subject to a part-heard case. 

The suit was called on on the 5th February, when 
counsel for the plaintiff applied for a fortnight’s 
adjotirnmenl on the ground of the plaintifTs illness, 
it being i-epivsented that the plaintiff “was suffering 
from intestinal colic together with palpitation of the 

heart and was quite unfit to move about for iit le.ist a 

week,” and offered to pay the costs of tlie adjournment. 
The uiqilication was rc.sisted by the defendants. The 
Court intimated to counsel for the plaintiff that he 
should open the case and give such evidence as he 
had available and that an adjournment would then be 
allowed to call the plaintiff. Counsel for the plaintiff 
desired to retire from the case, if the adjonrnincnt was 

not gimited- The applic.ition for an adjournment was 

refused ; and the suit was tiien dismi.sssd with costs. 

On the 25th Marcli 1915, an application was made 
by the plaintiff for the restoration of the case. The 
application was dismisse<l by'Imam J., his Lordship 
observing as tollows ; — 

“ This ij ao appUcstioti tlie pljJnuff JlAtUjra Sundari Pj'S'i on 
order under 0. 9 II 9 of t?ie Code «£ C«vil Procedure aeklng the disrnt«Ml 
of her suit be ^et aside ThehcOrin^of the r>uit h.vl been peremptorily 
fised for the 4th of February la-t cubject to .my part l.eard case. As I 
was heariug a case the trial of winch hail commenced before the ■Uh o 
February, 1 conld not lake up Mathura Sundarl’s buit ou that date. On the 
Sill of Yehniary wlien the ca^e was called on for hearing Mr. C. I>. baSi 
coucsel for tlie pUiiitiiT, applied for adjournment on the ground of her 
iI(iieB«. I refused t1,e ailjourtiin*nt and then Mr. "‘th hn junior 

colleaguee retired from the case. Tliereapoii I dismissed the snit '^i i 

costs. I do not desirj to coimient oa the attitude taken up on l«ha o 

the plaiotilt when I lotimated to the learned counsel that I "eul no 
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adjourn Uic ca«p. Tlie notes of Mr. JI X. Bo<e, one of the counsel for 
defence, have been read out to rae and tiiej are substantially -faithful in 
relating what happened on the occasion. IgavetoMr. Das e\ery reason, 
able facility in condncting his case but iiotLiog short of adjournment was 
acceptable to him t tliink it would be wrong (o allow this anplication. 
Tlie application therefore i-i di-’miased with costa Two sets of costs are 
allowed one fur the infant and the other for the other defendants Let a 
copy of Mr Bose’s note he kept with this order.” 

From this otxler ilie plaintiff appealed 

Mr. S. R. Dan (with him Mr. B. C. Milier and 
Mr. Goswami)^ for the appoHaiU. 

Mr. Jackson (^witli him Mf'. M. JV. Basil). Mi\ 
Gircar (with him Mr. W. Bose). jUr. H. D. Bose (with 
him Mr. Lanqford James and Mr. Bhar), for tlie 
vniious lespondents. 

Mr. Jackson took the preliminary objection that 
the ajipeal did not lie. The right of appeal is a 
creature of st ituto and it is incumbent on tlie appellant 
to shew that there is a statutoiy right of appeal; 
Rangoon Botalonng Co. v. The OoUector, Rangoon (1). 
An appeal lies from the Original Side of the High 
Court to the Court of Appeal only by viriue of section 
35 of the Letters Piitont : for this purpose, it is requi- 
site there should he a ‘’judgment” 'vhich is appealed 
against. It is submitted tlmt an onler under Order 
IX, rule 9 of the Code refusing to set aside an order 
of dismissal is not a “judgment *’ within Hie meaning 
of section 15 of the Letters Patent. The light or 
liability of tlie parties was determiiKsI by the dis- 
missal of the suit under rule tt, and the position of 
the paities was not afTecte<l by the dismis^d of the 
subsequent application under rule 9 The onler of 
dismissal under rule K was liy opemiion of law- 
rule S is mandatory. Thai the onler of Imam J. 
refusing to sot aside the dismissil !•» not a jtulgnieiit 
within tlie meaning of section 15 of the Iw"l!ers 
(i) (IPIS)I. U i: 4uc*l--Si 
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Patent is clear from the following authorities: The 
.M\TiirnA JK^ticca of the Peace for Calcutta v. The Oriental 
Sup\nt Gn.s Co.(l). followed in Musnamat Brij Cooma7'ee v. 

r. Ramricl: J)ass (2), ^4n6//o;/ Cnurn Mohnnt v. Shaimnt 
CirANPBi (H), Gobiiula Lai Das v. Shiha Da^ 

Saha. Chaitei'jce (4), Kisheii Pershad Pand'iij v. Tiluckdhari 
Lull (5), Si'imantu Raja Yarlagadda Durga Prasad 
Nat/adu v. SrimaiUn Rajnr Yaidagadda MalUkai’ 
gimn Pt'usada N^at/adu (6). Sahhapathi Chelti v. 
^n^ai'ai/aiiasami Chetti (7). 

The Civil Procedure Code and the rules thereunder 
cannot extend the jurisdiction of the High Court as 
determined by the Letters Patent. The provisions 
and the rules of the Ooile relating to appeals ap})ly 
only to appeals from subordinate Courts to the High 
Court and not to appeals from u Judge of the High 
Court sitting on tlio original side to the appellate 
jurisdiction of the High Court: Hiirrish Chiinder 
Chowdhry v. Kalintnderi Dehi f8), Mamah AU v. 
:^ihal Chand(^S) which were decisions on the analogous 
section 588 of the old Code. It follow.s that Older 
XLIII r, 1 (c> cannot be deemed to give any right of 
appeal in the jiresent matter. 

Mr. S. R. Das. None of tlie authorities cited on be- 
half of the respondent cover the exact point in this 
ap}ieal. Although an oixler under Order IX, r. 8 may be 
by operation of law, an application lies under rale 9 
to set aside such onler of di.smis.sal, and on such an 
application the Court lias to exeicise its discretion; 
refusal to set aside the dismissal debars the plaintiff foi 
all time from prosecuting hl.s claim. Such an cider 


(1) (1872) 8 B L. R. 433. (5) (1800) I. L. R 18 Calc. 182- 

(2/ (lOOl) 5 C. W. N. 781. (6) (1901) I. I- R 24 MaJ SoS 

(3) (1889) I. I., n. 16 Calc. 788. (7) (1901) 1. L. R 25 MaJ. 555. 

(4) (1906) I. L R 33 Calc. 1323 (8) (1882) 1. L. R 9 Calc 482. 

(9) (1893) I. L R. 15 .All. 359 
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clearly falls within the X’nling in T/jc 
P^rtce/or Cn^cH^^a V. r/ie Orifl«^a/(?cr5 Co. (1), and is 
a “judgment” within the meaning oE .section 15 of the 
Letters Patent and U appealable by virtue thereof* 
Apart from this right of appeal, theie is a further 
express right of api^eal under the provisions and rules 
of the Procedure Code. Section -if of the Letters 
Patent preserves the powers of the Indian Legislature 
and ordains that “all the provisions of the Letters 
Patent are subject to the legislative Powers of the 
Governor Geneml in Council .... and may he in 
all respects amended and altered thereby.” Xow b}' 
section IIT of the Code, the provisions and rules of the 
Code with certain e.xceptlons which have no application 
to the present matter, are exj»ressly made aj)pHcablc to 
High Courts. Hence Oixicr XLIII applies and sub- 
clause (c) of rule 1 give** the right of a])j)eal from the 
oixler ill point. Oixlor XLIX, rule 3 sets out thu rules 
under the Code whicli shnll not apply to High Courts 
and Order XLIII is not mentioned therein Ifitn'isn 
Ohttiid^' ChoxodUry v, Kalisunden Dehi (2) decided 
that section 588 of the old Code dhl not restrict the 
fight of appeal under section l.'i of the LiUei-s Patent. 
^VhateVer the effect of s. 588 of the ohl Code may have 
heen a.s inferpretetl by the tJecisions. the Lnv Ij:h been 
alieied by section 101 of the present Cmie : s. 101 gives 
a further right of app-*al tn c.ises where s. l.i of the 
Letteis Patent may not be applicable. The intention 
of the Legislature was clearly to overrule liie decisions 
in Uurrish Clmndei' C hou'ilhn/ v. Kiilisnndfri Dfbi 
(2). and Mansah AH v. Xihnl Cband tol, «n far a*, they 
tend to indicate that the ohl C«Mle ^va•^ not applicrible 
to apjK'als from the Original Siile of the High Court to 
tlic Court of .\p{>cal. 

(1) (tSTi) I* D. L. U 453 t2) (p-Jl I L. H- i- C*\ 4-J 

(3) (l-*.3> I I. n. 15 .Ml 33? 
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l9io Pafent Is clear from the following aiithoritie?: The 
M vTHi'HA JitMicea of the Peace for Calcuita v. The Orimial 
SL^-PMit Co. (1),' followed in J3riJ Coomai'ee v. 

r. Ramrich Rasa (2;, Aubhoi/ Cnurn Mohunt v. Sli^mont 
c»anpL ^■'^chun Mohuni (S), Gobinda Lai Gas v, Shiha Da.'i 
Sa!u. Chatterjee (41, Kishen Pershad Pand'iy Tihichdhnri 
hall (5), Srimantn Raja Yarlagadda Durga Prasad 
Nayadit v. Srimantfi Rajnr Yarlagadda Mallikaf- 
gima Prasada R'^ti/adii (0). Sabhapalfd Chefii v. 
Xarayanasniiii Chetti (7). 

The Civil Procedure Coile and the rules thereunder 
cannot extend tlic jurisdiction of the High Court as 
determineil by the Letters Patejjt. The provisions 
ami tlic rules of the Code relating to ai)i)eals apply 
only to appeals from snboitlinute Courts to the High 
Court ami not to appeals from a Judge of the High 
Cotirt sitting on tlie original side to the appellate 
jurhelietion of the High Court: iTn'm'sh Chiinder 
Chowdhrij 'w KalPuiuleri Debt (H), lUamab All v. 
Xihal ChandC^) which were decisions on the analogous 
section 588 of the old Code. It follows that Order 
XLIII r. 1 (c> cannot be deemed to give any right of 
appeal in the ]»resent matter. 

Mr. S. a. Das. None of the autlioiitiea oiteJ on be- 
half of the respondent cover the exact point in tins 

npi*eal.- Althonghaii onler nnder Onler IX. r. 8 m*!} 

by operation of law, an application lies under rn e 
to set aside such onler of dismissal, and on sac i .-u 
application the Court has to exercise its disci-etion; 

refusal to set aside the dismissal debars the plaintifffor 

all’ time from prosecuting his claim. Such aii oi ®r 

(1) (18T2) 8 B. L. B. 433. (51 (1890) 1. L R- 18 Cilt. 18i. 

(•2| (1901) 5 C- W, X. 781. (6) (1901) I- I' 11 24 .Mad 3a3. 

(3l (I«89) I. L R. IG Cdle. 788. (7) (1901) I. L- B. 25 Mad 55o. 

(4) (190C) r L. R, 33 Calc. 1323. {8) (1882) 1. L. B- 9 

■ (9) (11:93) I t B. 15 .All 359. 
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clearly falls witliin the ruUnp in T/»c t/Ns/jc^s-o/i^/ie 
Peace for Calcutta v. The Oriental Gas Co. (1), and is 
a “judgment” witbiii the meaning of section 15 of the 
Litters Patent and is appealable by virtue thereof* 
Apart from this right of appeal, there is a further 
express right of appeal under the provisions and rules 
of the Civil Procedure Cotie. Section 41 of the Letters 
Patent preserves the power.s of the Indian Legislature 
and ordains that “ all the i>rovlsions of the Letters 
Patent are subject to the legislative Powers of the 
Governor General in Council .... and ma^* he in 
all lespects amended and altcied thereby.” Xow by 
section 117 of the Code, the provisions uml rnle.s of tlie 
Code with certain exceptions which have no application 
fo the present matter, are expressly made applicable to 
High Courts. Hence Oixler XLllI applies anti sub- 
clause (cj of rule 1 gives the right of appeal fnun the 
Older in point, Oixlor XLIX, rule 3 sets out the rules 
under the Code which shall not apply co High Courts 
and Order XLIII is not mentioned therein Hurrisn 
^huiidtr Choxvdhry v. Kalisunden Drhi (2) decided 
Giat section 588 of the old Code did not restrict the 
^'ight of appeal under section 15 of the Letloi’s P.ttent. 
Whatever the effect of s. 588 of the old Code may have 
as interpreted by the decisions, the Liw has been 
alteied by section 101 of the picsent Code : s. 101 gives 
a further right of appeal in cases where s. lo of the 
Letters Patent niav not be applicable. The intention 
af the Legislature was clearly to overrhle the decisions 
tu Biirrish Chunder Chou'dhry v. Buhsuuderi Deli 
(2). and ^[ansah A/i v. Xthal Chand t3). so far as they 
tend to indicate that the old C«Hle was not applk-able 
to appeals from the Original Side of the High Court to 
the Court of Appeal. 

(t) (187’) s B. L n 435 (2) L H 5? C* c t'i 

(3)(ril3>I L n-lSAIl 35?, 
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[The Court (lisallowctl the objection and intimated 
that reasons ■would l»e given later. 

The appeal -was fhen heard on its merits. The 
arguments of connsel on the merits are unnecessary 
for the purposes of this report.] 

Cur. adt). vuU. 


Sakderson CJ. ‘Witli regjtrd to the preliminary 
objeotjon which was raised by Mr. Jackson, when 
that point was taken, the case was atgued upon the 
assumption tliat tlie suit Imd been disnnssed under 
Order IX, lulc 8 which deals with default of 
appeahince, and, tlicrofore, I propose, whatever may 
have been the real position to deal with the argn- 
inent which was presented to ur by the learned 
Counsel upon the basis that the owlev by Mr. Justice 
Imam dismissing the suit was made under Onler IX, 
rule 8, Tliat order was made on the otli of February, 
1915. Then an application was made on the 2oth of 
Harcli of this year to set aside tlmt oitler of dismissal. 
That was heard by’ the learned Judge and vrasi’efnsed, 
and the plaintiff appealed from that order of refo'^ai 
to restore the ca'^e and set aside tlie dismis‘?al, and a 
preliminary point has been taken by the learned 
Coansel for the defendant that no appeal lies from 
such an Older. 

It ;vvas argned by the lenraed counsel for the 
defendant, Mr. Jackson. that the older in ques- 
tion w.as not a ‘judgment* within the meaning of 
clause 15 of the l/Ctlei'S Patent; and, second?^/, that if 
it is not within chiiise 15 of the Lettei-s Patent, the 
Civil Procedure Code has no application to au appeal 
from a Judge of the High Court to other Judges of 
that Comt. 

As to the fii*st point, namely, whether the Older in 

question was a ‘judgment* within the meaning of 
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clause 15, personally I Bbonld not have had much 
doubt or hesitation in holding' that the order was a 
‘ judgment ’ within the meaning -of that clause, if it 
had not been for some cases which were cited to us. 
It is quite true that the learned Judge had no discre- 
tion upon the question of the dismissal of the suit 
under Oixler IX, rule 8. In fact the rule expressly 
says, “Where the defendant appears and the plaintiff 
does not appear when the suit is called on for hearing, 
the Court shall make an owlerthat the suit be dismissed 
. . • The learned Judge has no option and under 
such circumstances he must dismiss the suit. But 
when the application to set aside that dismissal is 
made, in my opinion, the Judge has a discretion, 
aud he must exercise his judgment on the jnaterials 
before him. The question on which he has then to 
e.xercise his judgment and his judicial discretion may, 
as in this case be a matter o( great importance It is 
no less than whether tlio plaintiff nndcr the circum- 
stances of the case shall be allowed to prosecute his 
suit or for all time be debarred from trying to enforce 
his claim. Clause 15 obviously’ refers to ‘ judgments,’ 
which ill common parlance may be called orders. In 
my opinion, the decision so arrived at on such a’ 
question as above stated would be a ‘judgment’ within 
the meaning of the woixl 'judgment' in the Letters 
Tatent. The judgments, howcvci*, in some of the 
cases which Mr. Jackson has cited to us throw some 
doubt upon the correctness of tlie above view. I 
do not refer to them all, though I have considered 
them : the most imj'ortant are Hurriah Chunder 
C/ioiC(?/ij(r»/ V. Kali Suudert Debt (1) ami Gohimla 
Lai D'ls wShiba Das Chaiterjeeit). I only pau-e to 
remark that the exact point which arises m this case 
has not been ilecided, as far as I know, in any rcporte<l 
(1) (ISS2) I. L. u. 5 Csic <82 (2) 1 L IL SJ C»k IJJJ 
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1916 ca«e, and I am informed that many such appeals, as 
MatTu ba hoard in the Court of Appeal here, bnt 

it is said tliat in one unreported case the decision of 
c. this Court -vras tl»at an iippenl n'onid not lit*. The 

llArAv decision in the present cii.so on the application of the 

Suu. plaintiff docs m niy opinion decide a question T^bicn 

t, affects the richts of the plaintiff. He alleges that he 

C. J. Rhonid he allowed to prosecute his claim. A reinsal 

of the application debars him for all time. If he Lad 
put in a plaint which was iJJ-framed and that had 
been stnick out by the learned Judge, accortling to 
the decision in one of the cases, he would have a right 
of appeal within the very terms of tire judgment in 
tliat case—that was an illustration in Harriih CiainiUi' 
Choxvdhry v. Kalisumleri Debi (1)— yet when an 
order is made which debars his salt for all time, 
according to the argument ol Mr. Juckson, he is not 
to liavo a right of appeal, I should bo very loth to 
hold that this order is not a ' jndgment* within the 
meaning of clause 15 of the Letters Patent, hut it 
is not necessary in my judgment to give a definite 
opinion upon it, becanse I think, on the second pom , 
the Code does give a right of appeal. By clause H o 
the Letters Patent it is provided as follows : “And ^^e 
do further ordain and declare, that all the provisions o 
these our Letters Patent are subject to the legislative 

powers of the Governor-General in Council, e-Keicisfc 

at meetings for the purpose of making laws and regu a- 
tions . . . . ” By the tej-ms of section 117, the Code i^s 
made applicable to the High Court, and Oi’tler XLI , 
rule 1 gives a right of appeal in the very case under 
discussion. But it is s.iid that this Code and the rules 
made under it do not apply to an appeal from a learnec 
Judge of the High Court. I cannot follow that 
argument. It is part of the defendant’s case tha 
(I) (1882) I I., il. 9 Ca]£5. 482. 
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Order IX. rale 8 applies. That ortler is in effect ji part 
o£ the Civil Procednre Code. Itscera.s to me strange 
that the plaintiff shonid be subjected to Order IX, rale 
8 and be liable to have his snit dismi.ssed for \vant of 
appearance, yet Tvhen he has had his suit dismissetl 
tinder one of the rnles of the Code and wants to^ call 
in aid another of the roles which, — wlieii Ijis upplica* 
tion for re-instatement has been refuHcd, gives him a 
right of appeal against that refii‘*al, ho In liiel with the 
argument that he cannot calMii aid ilinl nilo hecause 
there is no appeal from the loariied .Indgn uf Iha High 
Court tinder the Civil Prf»cediire Co<h'. I thildc this Is 
not a true view or a reasoiialdo consli'iiidlnn to pul 
upon the Code and the rules ni'ido niidor M. In luy 
Judgment, tlie Code and the rules du Mi'ld.v and the 
plaintiff Las a right of appeal. 

[Oil the merits hi.s LordHliIji obterved i— ] Tlds case 
has given me a considerable ninouiit of atixioty, and I 
think tlie fafcsl thing for me to do. In giving jiulg* 
inent, having regard to tlie couisc whicli wc intend to 
adopt is to say as little as possible about the cas-i* 
itself, on the merits or tlemcrits of tlie case, becan^o 
if I do say anything, it may be taken to juojudiiv 
either the one side or tl»c otlier. I have come lo ihe 
conclusion tlmt tlie safcNi course for tliis Court will )>c 
to order tliis suit lo la* re-entered — I am not giountl- 
ing my judgment ujion what hap|H!i»c<t lK*foie Jiitni.iiy 
or Pebniary this year, but I take a few facis, iiariM ly, 
tliat tliib ca‘>e was to Ik* tric<i by Jlr. .JovUi.- 

Imam on tlie -fth of rebriiary, that apparently — u' < 
ing to tlic evidence wliicli was Iwfore the Conn— on tin- 
onl. the jilaintifT, the lady, who had l>*x*n niir« ring 
to some extent from etdic for some time, w.m tj,k. u 
wor-e; that on the 4tli that matter was iniijiit.ii.d 
to the leanusl Jinlge. and that an apj>Uc.iliou v.onl l 
Ik* made for adjouruinenl. When the cave 
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oil the 5th, wliut happened is shown tlie entry 
in tlio learned Judge*.*! note .... and is us 
follows: — “Mr. Das withdraws from the case, that 
he has only Instructions to apply for adjournment 
and he does not appear- any more in tlie case..” I 
do not know exactly what the position was as regards 
Mr. Dus ; unfortunately, he i.s not here to-day; he 
is out of Calcutta as I understand — but having regard 
to the adini.ssion which has been made b 3 ’ the learned' 
counsel for the appellant, Mr. S. R. Das, to the effect 
that the learned counsel who appeared in the Court 
below took a wrong course, it seems to me that we 
must conclude that he ought to have gone on with the 
case, wlieu the learned Judge gave liim an opportunity 
of calling his other witnesses, and If necessary asking 
for an adjournment in order that the plaintiff might 
be e.xamined at a subsequent time. It is, therefore, 
admitted that the learned counsel made a mistake, in 
the course which he and his junior adopted. Tiie 
only question is whether the plaintiff In con&eqnence 
of that mistake is to be debarred for all time from 
prosecuting her suit. It is a suit for a large sum o 
money: there are serious issues In it, and I think that 
if I had been in the position of Mr. Justice Imam 
would have allowed the case to be re-entered upon 
terms : and, inasmuch as there is an appeal C'^e have 
decided already that there is an appeal in a niattei o 
this kind), I have to apply my mind and try to as- 
certain what I shonld have done, had I been | ® 
position of Mr. Justice Imam. In my judgment, t is 
case should here-entered and the conditions of rein 
statement are these: — The plaintiff must pa}' the taxe 
costs of the defendants, viz., such costs as were thrown 
away by the case not proceeding on the day when i 
should have, and she must also pay the taxed cos s 
of the defendants upon the application before ^ r. 
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Justice Iniiun for restor.ition, and also the taxed 
costs of the respdiidents in this app?nl exceiit for the 
first clay which I tliiiik was occnpiccl by tlie argument 
on tho preliminary objection that there was no appeal, 
upon which question we have decided against the res- 
pondent. The plaintiff must p.iy such costs as I have 
intimated asa condition precedent to the case being re- 
entered. And, upon tho point mentioned by Mr. D.is, 
altliongh at one .stage of the 2 >rocecdings there were 
only two sets of costs, still it seems to me that the 
defendants were entitled to apjicar here by sepamte 
counsel, and as regards tills ap|)eal tliere will be 
sepamte sets of costs' ns tegards each defendant who 
appeared. 

Further, fnasinnch us the taxation of costs may 
take some time we think that the i>laintur ought to 
bring into Court within three weeks' from this date 
the Slim of Rupees 2,000 and it is’ to bo clearly 
understood that the case will not he rc-cntcrcd until 
the costs have been taxed and paid; they must bo 
paid within one month from the ccitificate of costs. 
Tho appellant will have tho cosis of tho first day of 
the aijpeal which was taken up in tho prelhriinary 
point, and these costs will be sot-olT, on taxation, 
ag.iinst the costs which she wnll have to juy. 

We direct that the taxation be cx|»c<lltcd. 

If tho sum of Rs. 2,000 l>c not piid into Court and 
if the taxoil costs payable by the npjwllanl as afore- 
s:»id, after the tax:ition and the set-ofT, be not pai<I 
by her within the time flxe<l. the case will not Ik; 
resfonni, ami in that event tlic apiK'llant will be liable 
to ji.ty the laxe<l costs of tbisnjijHMl after tlic set-oiT 
which has been allowctl. 

Woonijorn: J. I neisl not in Ibis rase con-Idcr ihc 
qnesiioj; wlieiber sc'clion 10! of the Civil I’rocotlim* 

Ci 
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Co<le toticlie.s the right of appeal given by the Letter? 
MfcTucRK ; for, if the order appealed from i? u judg- 

^'dTsi'" within the meaning of the Letters Patent 

f. the qnostiort does not arise. It has doubtless been 
CnAspBA ortier di«fniissing an appeal for tlefanlt 

Saha. is not a judgments JMnmah AH v. Xihal Chafid(l). 
Woc^^rri But we are not concernetl iiere with an oitler under 
J. Order IX, rule 8 only bnt with an application for 
restoration under Onlcr IX, rnle 9. Whether or not 
as a question of jurisdiction an appeal lies under 
chuz.se 25 of the Letters Patent in a c;isc in which an 
appeal is allowed under the Code I think it m.iy 
be said that there are pHtnd facie grouuds for holding 
that an appeal shonld l)e hehl to Re nnder the Letters 
Patent where it is allowed nnder the Code; for, the 
fact that the Lcgislatnre has iu tlic Code allowed 
an appeal in a particular case affords to my mind 
pntnd facie ground for snpposing that that case is of 
a class which this Conrt considers appealable under 
its Letters Patent. This Court has further held that 
we should not adopt a narrow construction ? VrtJ 
Ooomaree v. Hamrick Dttss{2). Looking at the nature 
of the order appealed from. I think I should ^hold 
that it is appealable as a “ judgment ” nnder the 
Letters Patent. I do not consider Gobiudi Lat Das v. 
Shiba Das Ohatlerjee (3), which was on another 
section, is any bar to my so holding. 

On the facts of this appeal I have myself doubts 
whether we shonld allow it. But my Ie.»rn 
colleagnes are prepared to give uu indulgence 
plaintiff, and that indulgence is to be on the term that 
.all costs shonld be paid as a condition precedent, I do 
not dissent from the order proposed. 


(1) (1893) I. L. n. 15 All. 559, (2) (1901) 5 C. W. K. "SI- 

(3) (190C) I. L. 31, 33 C»le. 13-23. 
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MookerjeeJ. This appeal is directed against an 
Older under rule U of Older IX of the Civil Procedure mithcei 
C ode, wliei'eby Mr. Justice Imam has i-efnscd to set Sdsdabi 

aside an order of dismissal of a suit made by him r. 
under rule 8. • llABix 

Cbakdiu 

As a preliminary objection has been taken to the Saha. 
competency of the appeal, it is incumbent upon the 
appellant to establish that she has a right of appeal 
[il/tna7cs7it v. iS^«6rama»f/a (1)]; for as Lortl Bnimwell 
said in iinndbacle Charity Trustees v. 2iorlh Staffonh 
shire liy. Co. (2), an appeal does not exist in the nature 
of things ; a right of ap^ieal from any tribunal must be 
given by express enactment— words quoted with appro- 
val by TjOid Macnaglitcu in It tngooyi IJotatoung Co. 

V. The Collector, Itangoon {Z). She relies upon Order 
XLIII,' rule 1, clause {c) of the Civil Procedure Code 
ns also upon clause 15 of the I^etters Patent. 

Order XLIIf, rule 1 clause (c) provides that “an 
appeal slmll lie from an oirlcr under Onler IX, rule 9 
rejecting an application (m a case open to appeal) 
for an order tn sot aside the dismissal of a suit.” The 
question, consequently, arises, whether Older XLIII, 
rule 1, clause (c) is nppHc.ibIe to an onler under Order 
IX, rule 9, made by a Judge on (he Original Side of tliis 
Court. 

On behalf of the appellant reliance has been placwl 
ujKUi section 117 of the Code, which lays down that 
“Kivc as provided in (his jurt or in Part X or in Rules, 
the provisions of this Code shall apply to High Courts 
established under the Indian High Courts Act, I8C1.” 

The only provision in Part IX which may have any 
possible hearing, is (hat otintainci! in section 120. wliicli 
obviously docs not (ouch (he present quesliou. The 
provision tn Pari X. which tleals with tliis mat(er, is 
(1) I. (- R. n M«i SG. (S)(«8n)i-R.5Q uni.' 

(S)(I91S) 1. L. 1140 CaIs. *1. 
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^ contained in section 123; this also does not militute 
Matiidra ^i??ninst flic confciitibn of tlie appellant. The term 
wliich fiiuls a place in .section 117, is defined 
r. in clause 18 of section 2 of tlic Code to mean “a ride 
c^i'ddncdin the first schednlc or made under section 
Sa^. 122 or section Oiir attention lias not been drawn 

Mookeiuee such rule which makes Oixler XLIII, rule 1, 

■J. clause (c) inappHciihlc. On the other hand, Order XLIX, 
rule 3, wliich excludes tlie operation of other rules, 
lends support to the contention of the appellant that 
Oitler XLTII. rule 1, danse (c) is aiipHcable to the 
present suit. 

Blit it has been arftned, on behalf of the respond- 
ents, on the authority of the decision of the Judicial 
Committee in Harrish Chinnier Cho vuhry v. Koli 
Snnderi Oebi (1>, that tlie Civil Procednre Code, in so 
fur as it provides for appeaks, does not apply to an 
appeal preferred from a decision of one Judge of ‘a 
High Court to the Fall Court. The true effect of the 
decision of the Judicial Committee was con.sidei-ed by 
tills Court in Toolsee Money Dassee v. SuiUvi D^ssee (2;. 
but it i.s not necessary for my present purpose to 
determine its bearing in all its implications, because 
in my opinion, tlie law bas been substantially altered 
since that decision was jiionoiinced. Section lOI of 
tile Code of 1908 is materially different from section 
58s of the Code of 1882, It provides that “an appeal 
sliull lie fixun the ordera mentioned in the first clause 

of that ^iiciioix^nAfSaveasotherwise expressly provided 

in the body of the Code or by any law for the time 
• in force, from no other orders." The effect of 

section 104 is thus, not to take away a right of appeal 
given by clause 15 of the Letters Patent, but to create 
a right of appeal in cases even where clause 15 of the 
Letters Patent is not applicable. I may here observe 
0H1882)I. L. R, {>Calc.482. (2) (1899) I L. 11. 26 Calc. 361. 
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puventlietically that in the case of Toolsfe Money 
Dassee v. Sitdevi Da&see (1), Prinsep .T. felt pressed 
the argument that if an appeal was deemed to have 
been allowed by the Code of Civil Procedure, there 
was no provision for the constitatioii of a Court to 
which such an appeal might be preferred. Section 106 
of the Code, however, lays down that “ where an 
appeal froi?i any order is allowed, it shall lie to the 
Court to which an appeal wonld lie from the decree in 
the suit in which such oi-der was made.” Conse- 
quently, where a right of appeal has been so given, it 
would bo the duty of tiiis Court to constitute a Court 
of Appeal under section 13 of the Indian High Courts 
Act. I Hold, accordingly, that tliis appeal is competent 
under clause (c), rule 1, OitlerXLIlI of the Civil 
Piocodure Code. 

I am further of opinion that the appc.il compe- 
tent also ubdor clause 15 of the Letters P.itent. Tliat 
eJauso allows an api>oaI (tom st “jmlgniont \ and, 
the controversy has consequently centred round tliis 
expre.ssioii. Kefeiencc luis been in.nle to tl»e now 
classicaUlefinition [JJnjcoontorecv liamricf: /Jassdl)] 
first formulated by Couch C. .1. in the ca^c of Tlte 
Justices of the t*eace for Calcutta v. The Orieulal 
Oas Co. t3). •• Jiuigment ” in cJ.iuve 15 means infecisioii 
‘‘which affects the merits t»f the qne'«tion In-iweeii the 
parties by ilctcnuining some right or lialnlity ; it may 
bo cither final or prelimlii.iry <ir Interlocutory, the 
difference between them Ivingibat a final judgment 
dotormines the whole c.inse or suit and a i»relitnin:iry 
or interlocutory judgment detenmne-» only a juirt <if it 
leaving other m.ilters to b.* deiennimsl.'* Sub-tan- 
tially the s:\me view wis adopUsl by S.irgeiit C. J. in 

(1) (iWj 1 . 1 . ILSGCJo. 5Sl N Tp:. 

(S) (V^TJ) ? n L. 11.451 
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r. 
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Souabfii V. Alimfdbhai Hahibliai (1) and was later on 
npplitMl by Couch 0. J. Iiiin.self in Hadjee Ismail 
Hadjfc Huhbeeh v. Jiadjec Mahomed Hadjee Joosiib{i)^ 
w’Jjcio J»o lieJil lliat an ;>ppcal lies from an onler 
refii-sinfj to set aside an oitlcr granting leave to a 
ptaintifT to .sue under clau&c 12 of the Letters Patent. 
Reference may also be made to tlie decision of tliis 
Court in Inthematter of the jyctiiionof Kally Sundery 
- Dabia (3), .subsequently afOrmeO by the Judicial Com- 
mittee l^Httrrish Chuuder Chowdhrtj y. Kalisunderi 
DebiiVily where an appeal was entertained against an 
order refusing to trsinsmit for execution an order of 
His ifajesty in Council. It must be' remembered iu 
connection with tbesedccisions that they do nofcprofess 
to give an exhaustive deflnitipn of the term “judg- 
ment ”, and otherdefliiitioiis of a very comprehensive 
scope have, from time to time, been attempted, for 
instance by Scott C. J. in Ahmed Bin Sheikh v. 
Aji/esAabat (5), by Bittleston J. in De Soma v. Co!es(6}, 
and by White C. J. in Taljar nn Hotu v. Alagippa 
Chettiar (7). In the opinion of Bittleston J. the term 
'judgmem,' includes “any decision or determination 
affecting the rights or the interest of uny suitor or 
ajjplicant ”, and that it is “ impossible to prescribe anj 
limits to the right of appeal founded npon the nature 
of the order or decree appealed from.” In the opinion 
of White C. J., this is too wide, and the test is not 
what is the form of the adjudication, but what is its 
effect on the suit or proceeding in which it is made; if 
its effect, whatever its form may be, and whatever be 
the nature of the applictition on which it is made, is to 
put an end to the suit or proceeding so far as the Court. 

(1) (1872) 9 Bom. H.C 398. (4) (1882) I. h II. 9 Calc 482. 

(2) (I87i) 13 B. fj. n. 91. fS) (1909) II Boni. t. R. 248. 

(3) (1881) I. L R. 6 Calc. 594. (6) (1868) 3 .MiJ. H. C. 381. 

' ' (7) (1910) I. L. K. 35 Mad. 1. 
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before whicli the suit or proceeding is pending, is con- 
cerned, or if its effect, if it is not complied with, is to 
put un end to the suit or proceeding, the adjudication 
is a judgment.” But, whether we adopt the wider or 
the narrower view of the scope of the term “ judgment ”, 
although I may add that I am not disposed as llaclean 
C. J. was not disposed Coomaree v. Hamrick 

Dass (1)] to favour an attempt to place a narrow con- 
struction on the term “judgment”, it is i>Iain tliat the 
Older in this case is a “judgment,” within the defini- 
tion formulated by Couch C. .T. in Justices of the Peace 
for Calcutta v. The Oriental Gas Co, (2). The ortler 
under appeal does affect the merits of the question in 
controversy between the jiartics by the determination 
of a right or liability. No doubt, it has been .argued 
that the right or liability of the parties was deter- 
mined by the dismissal of the suit and the position 
was not affected by the subsequent dismissal of tlio 
application to revive the suit. But this clearly over- 
looks the fundamental point that the primary onlor of 
dismissal of the suit was liable to be revoked, ns it was 
subject to a possiljle onler of resionition iioilcr rule 9. 
Tile effect of the subsequent onlcr is aeconlingly to 
give a character of finality to the primary onler of clia- 
missni, by a determination that the a])plicant Iiad 
failed to estahlisli gnmiuls in suppoit of Ins allcgetl 
right to an onler nntier rule 9 of Onler IX. Siicli 
determination is, in my 0 ]>tnion. a “judgmen*’ williin 
tlie meaning of eiauNe K'> of the Letlers P.itenl. 

1 am not unmindful that the cmilniry view may 
receive an app.irent supjHirt from some in 

rx'ported deoisioiis. for iii'-iance. Ilttghnn v. .Voar 

Jehau nrginnill) am! Gohttula T^l Dis w Shihn />i.t 
Chnltei'Jeei^). As ivg.inls llu* fonnerraM'. which mitsl 

(1) (If.U) Sc. w N TSl !S» (1*C9) 12 W 1], 15?. 

(2) (1S72) s II. I. n 453. (O I L « 33 Cd- 13*1 
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(Iiat an oiticr an application for review is 

not a jiul^rnient, it ip puflicicnt for our present purpose 
to obson’c tliat jiidiciut opinion on this .matter has 
not boon uniform: Hamhnri SaUu \\ Madan Mohon 
Mitler{\), Auhhoy Churn Mohunt v. Shamont Lochnn 
Mulji Virji v. Baugahashi Saha io). As 
re^aitls tbe bitter case [Gobiudn Lai w Shiva Das[i)], 
stress is Inid upon the following juissuge in the jiiilfr- 
' mont of Ghose Cr.T.: “an oitler which terminates a 
proceeding IS a judgment within the meaning of danse 
15, bub it must be a proceeding in the course of a suit 
or in relation thereto, and in wbiclj .some question or 
other as to the right or liability of any party is raised, 
and not a proceeding in respect of a niatter which had 
already eonic to termination by oi>ei’ntioji of law or 
otherwise.*’ I feel bound to rccoitl my respectful 
dissent from this exposition of the law, for the quali- 
fication fonnnlatod plainly carries us beyond the 
definition of tlie term “judgment” as given by Couch 
C. J., *and if the question arises iu another case 
precisely ou all fours with the decision mentioned, 
and if it comes before me, I .djull not he.sitate to refer 
the mutter for considcKitiou to a Full Bench. It is 
not necessary, however, to adopt that course on the 
present occasion, a«t admittedly there is no decision 
which precisely covers the case before ns; and the 
class of cases which rule that an order refusing 
\Tara Chand Biswas v. i?«d/(rt Jeebnn Mtis*ofee (5), 
Manly v. Pattn’son (6), Lxitf Ali Khan v. Asgur^ 
Tteza (7), Kishen Pershad Panday v. Tilackdhari 
Lall (8)1 or gmnting v. Behary Lall 

id),- M'oiula Buksh v. Kishen Pertah Sahi (10)] 

(1) (1895) I. L B.23Caltt 339. (6) (l88I) I- L. Jl.7CAo-339. 

(2) (1889) I. L B. IS Calc 788 (7) (1890) I- b. B. 17 Caje. 

(3) (1905) 9 C. W. K. 502. (8) (1890) I. L B. 18 Calc. 18- 

(4) (190G) I. L. R 33 CaIc. 1323. (9) (18"6) 25 W. R. 529. 

(5) (1875) 24 \V. R. 148 . ( 10 ) (1875) 1. 1, B. 1 Calc. 10- 
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application for leave to apx>eal to His Majcstj’ in 
Conncil, or for stay of cxcntion [Moliahir Prasad 
Siugh V. Adhihari Kiimvar{\), GhUto Sheikh v. Kaz'^e 
Mttzzen ifossetn (2)], is not a ‘ jiulsinent’, plainly 
stands on a (lifTcrcut footfiig. 

As regaixls the merits^ I am clearly of.opinion that 
the application auder rule 9 of Order IX should have 
been granted. We have not had the 'advantage of 
hearing from Mr. C. R. Das his version of what took 
place in Coiiifc when the suit wasdismissed forile/aiiU. 
But, on the materials before me, I see no escape from 
the conclusion that tiicre was a grave eti'or of jiidg- 
ment on his part and that he should liave pi’oeceded 
with the suit. The question then retlnccs to this — 
should his client bo penalized for hl.s cn-or of judg- 
ment, if so, to what extent. The client will he 
penalized by the onler which the Court of appeal is 
about to mulco in so far as the payment of costa is 
concerned; hut I am not pieparo<l t» hohl that the 
client should he ponalizod to the extent of dismissal 
of her claim witlioiU investigation. .Imlicial dectsioiiH 
of high authoiity favour the view that even wheix* 
suits Jiave hecu <h’“iiii.S'ed fur the luist.'ike or laches 
of the legiil inlviseiH of ii:utie>>. the Conit will not 
hesitate, if pjopov groundH aic m;«le out, to rvstoie lh\' 
suit uixjn payment of costs {Suathamptun Isle of 
^Viyht atid Portsmoiilii It>tprorrd Strum Punt Cn. v. 
i?aic/in.s (3), Michell v. iri/sou <|). Ihrch v. H’i7- 
liams (.'ll, Hale v. Letvis M»», Muruga Chetty v. /?rt/a- 
SfMiiiiii]; hnt ix>fen*nei‘ necil le* ninde sjs*cl:il|y 
to one c:iso in this esurntty. TItr Onritlal htii'iuer 
Corporation v. The d/rmnifif- CrnUt utal Fiuaucr 

nsirnr r.i i: 

12) 2 Hy.lriis. (S) (IK6) 2« w n 

(5) (Iff.'.) »l I. J Cu 2«" <0 (If3«) 5 K-rt. 51^ 

(7) (l?12)?; M*l. L J.2-1 
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Corporation (1;, niul to another in England, Burgmne 
V. Tai/lnr (2). In my opinion, thi.s appeal shonld be 
allowed and the suit restored on the conditions 
mentioned in the jmlgmout of the Chief Justice. 

Appeal alloived. 

Attorney for the appellant; A^. C. Bose. 

Attorney.s for the resijondentsj K. K. 

CfiHnde/\ B. B. Moofeerjee, S. C. Ghosh and P. -V. 
Banerjee. 

J. C. 

(I) (18CC) 2 Bom. If. C. 232. (2) fl878) L. B 9 CIj. 0. 1. 


APPELLATE CIVIL. 


be/ore liieharjton <Pid Itntm JJ. 

KUNJA KISHORE PAL OHOWPHURY 

V. 

baha sunoari dasee.' 

UnihrJ an I Tenant ^San-tr ant ferabU oecapanej hoUmj—Ocevrants 
holder trantferring part of hit holding xoHhoui the knowledge or 
of the landlorH^rransfersvaMtlgof—don-paymentofreni hg tenon 
Ditclaimer — Suit by landlord for lhas pottettion of the transfe 
portion 

Tlie lioldcr ot a non.transferable occupancy lioHinS bai no power to 
create by transfer a title good against hie Jandlord. 

Where a tenant transferred by a deed of sale a portion o 
tranaforable occupancy bolding witliout his landlords knowledge or 
and subsequently refused to pay the rent of the traosferre portio 
landlord? on the ground tliat it was aoW and relinquished in f’l^our o * 
purchaser, pajing rent only for the portion of tlie holding whic i rem 

'’Appeal from Appellate D.*cree, Jfo. 3882 of 1913, against the dec 
Sarot Chandra Ssn, Subordinate Jndge of Dacca, dated Aug- i 

rt-versiog the decree of Amnl/a Gofwl Koy, Munsif of Naraingunge, 

April 25. 1912. 
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itj his possession, and «’hcre such opportionmeoC of the rent was accepted 
by the landlonla : — '' 

Iltld, that such an act on tho part of the tenant amounted to n dis* 
claimer to all right, title and interest to the transferred part, and that the 
part transferred was at the disposal of the landlords, unless any third 
person could make out a good title to possession as against them 

Second Appeal by Kuwja Kislmre Pal CJiowtlhnry 
and others, the plaintiffs. 

By a nominal deed of gift one Kali Prasanna Dhar 
transfened to his wife his cntii'e non-tninsfcrablc occu- 
pancy holding and subseq«entl3*Jsold a portion of it to 
one Krishna Mohan Dutt in the name of the hitter’s 
mother. Both these transactions were effected with- 
out the knowledge or consent of the landlords. After 
tljo sale, Kali Prasanna and his wife refused to pay 
rent for the transferred portion of tlio land on tho 
, ground that it was sold and relinquished in favour of 
tlie purchasers, and paid rent only for tho porlion of tho 
holding which remained in his possession. The land- 
lords accepted tlio apx»ortionment of the rent for the 
portion occupied by the tenant, Imt dechned to i-e- 
cognisc the purchaser of the {lortion sold as his tenant. 
In a suit brought by the landloixis against the pur- 
chasers and their vendors for the recovery of kluts 
possession of the portion of the laniis sold, the Court of 
first instance decreed the suit in favour of the C annas 
7i gundas co-sliarer landlortls .niddismisHeil it against 
the othora. On appeal by the dofetuhinls this suit was 
dismissed. Tlio plaintiffs, thcreniKjn, nppealeil to the 
High Court. 

Dr.Sifmt Oiixiulni /ia.sa/r(wuh inin /fubti //un- 
har Prcstntl .9tu/ui ). for (he :i|>|K’ll:int. The Fall lh*nch 
case of v .-trianiM jlfn/mn /lOi/ Oion'xlhtirt 

(1) \v.\s iUstiligtii*,h.ih!e. In ihi* |>rt*«.eiil C-hm.* tlie 
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Corporation (1), and to iiiiotlior in England, Burf/oine 
y. 7'ai/hr (2). In my opinion, this appeal slionid be 
allowed and the suit restored on the conditions 
mentioned in the judgment of the Chief Justice. 

Appeal alloived. 

Attorney for the appellant : iV. C. Bose. 

Attorneys for the respondent.s: K. K. De,B. P- 
ChuncUi% B. L. Mookerjee, S. C. Ghosh and P- N. 
Banerjec. 


(I) (18CC) 2 Qon*. It. C. 282. (2) (1978) L. It. 9 Cli. D. 1. 
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Lanilord an I Tenant— Xon-trant/erahU occupancy holding— Occupancy 
holder tramferring part o/hit holding without the knoaledge or come { 

of the landlord— Trantfer.validtly of— Non-payment of rent by tenant— 

Ditclaimer—Suitby landlord for hhas poteettion of the transferr 
portion 

The liolder of a iion-traosferable occitpancy holdjnf? ha? d” power 
create by transfer a title good against his landlord. 

Where a tenant transferred by a deed of sale a portion of his non^ 
transferable octupancy holding wUliont his landlords’ knowledge or con e 
and subset^ueiitly refused to pay the tent of the transferred portion to t 
landlords on the ground that it was aolJ ond reJinquishod in f ivonr of 1 
purchaser, paying rent only for the portion of the holding which remsme 

“..Appeal from Appellate Decree, No. 3882 of 1913, against the decree of 
Sarat Chandr.T Sen, Subordinate Judge of Dacca, dated Ang. ^ > 

reversing the decree of Amulya Gopsl Hoy, Wunsif of Naraingnngc, date 

April 25, 1912. 


Uefore fficAarrfion and Imam JJ. 

KUNJA KISHORE PAL CHOWDHVHY 

V. 

BAMA SDNDARI DASEE.* 
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in lii? posse8«ion, anJ where euch upportioninent of the rent was ftcccj'loO 1915 

by tto l.ndlonl. ^ 

Iftld, that such an act on the part of the tenant ainounteii to n dis* KisiiORE I’aI 
claimer to all right, title and interest to the transferred part, and that the CiiowpimnY 
part transferred was at the disposal of the landlords, unless any third 
person could make out a good title to possession as against them Hunhahi 

Dasef. 

Second Appeal by Kunja Kisliore Pal Cbowdltury 
and others, the iilaintiffs. 

By a nominal deed of gift one Kali f*raBanna Dlmi* 
transferred to his wife his entire non-transforablo occu* 
pancy holding and subsequently, sold a portion of it to ' • 
one Krishna Mohan Dutt in the name of the latter’s 
mother. Both these transactions were olfectcd with* 
out the knowledge or consent of the lundlonlH, After 
tljo sale, Kali Prasanna and his wife rcfiiHcd to pay 
rent for the transferred iiortlon of tbo laml tm tlio 
, ground that it was sold and rclIiHiuiHlird in fiivonrof 
the purchasers, and paidrcntonly for tl)0 poiilon of the 
holding which remained in his j)(»ss<“Hsinn. 'IMio land* 
lords accepted the api)ortioiiinonl of lln* rent for Ihe 
portion occupied by the toimnt, i»iit dei'liniMl lo le* 
cognise the purchaser of tho portion mdcl io« Idn li'imiih 
In a suit brought by the hiiidlenN mkhIiimI lln* pni* 
cliascre and their Yendorn for Ihe irrovni'y of Khit)* 
possession of the ijorlttm <if the lands lln* t’nm I of 
first instance deciocti the muU In favenr nf I In* M t\nnnw 
<i gundas co-sliarcr landlimls iuMldl'<inl"‘*«’d U aiiidn‘>l 
the othoi'S. On appeal by the defendnnln Hdi wall wn** 
dismissed. The plaliuMTa. theMMipon. np|M'nl.'d to tho 

High Court. 

Or.SaratChaiulrti /Msd/.- ( wUh him /I'a'-n ll'tn- 
har Prosntl Sinha). for tho nppoUant. Tho PiiU IhMioh 
ca'ie of lyat/nvini/i Atiamhi Mohan Ihof rAoi(r//»Mri 
(1) w.\s dislinguishuHo. In tho jiro-iont c:i-o iho 
(jXJfuii. I- i: 4tC*»c. iTr 
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^ tenaiit’.s ivfii^al to paj- rent to the landlorJs f'r the 
Kv>ja portion of tlie holding .«?ohI by. him on thciTroand that 
^Howparitv interest in itTmiioimted to a disclaimer of 

f. all his interest in tliat portion of the holding. The 
Sasrlni h^idlonls iniglit have broujrht a suit for recovery of 
Dasee. klins possession of the entire holding. This was not 
their solo remedy. They also had the additional right 
of recognising the div'sioii of the holding and tlie ai>- 
Itortionmont ;ind acceptance of tlie rent Cor the portion 
occnpie I by the tenant. With respect to the divided 
portion of the Jiolding tninsfcrred Iiy the tenant, there 
existed no relationshipof landlord and tenant between 
tliem and the transferee. The landlords, therefore, 
were entitled to rC'Cnter upon the latter portion of the 
holding, 

Babu GoO'itida Chandra Onj Botj, for the respond- 
ent. The refuB.il of the tenant to "pay rent for the 
portion of the tenancy tmnsferred liy him to the pni^ 
chaser tlieroof, did not openxtc us a forfeiture. He was 
liable to the landlords for the rent of the entire hold- 
ing. The landlords* remedy did not Ho In a snlt foe 
Jduts possession of the tnmsferred portion. Uiiles> 
there was an abandonment of the entire holding b) 
the tenant, the landlords conld not re-enter upon a 

poitionofit: Kabil Sardar Clmnder ^ath iWifit 

Chowdhnj (li where the very same question as in the 
present case aro.se. The principle of this decision wa-s 
xiphefd in Dauamoyi v. Anonda Mohan Boy C/iotu- 
dhitri (2;. 

The appellants were not called upon to reply. 

Riceiardson and Imam JJ. The holding in ques- 
tion in this suit origin.ally belonged in its entirety to 
the defendant Bo. 3. He sold a portion of it to the 
defendant Xo. 2 in the name of the latter .s mother, tlie 
(l) (1892) I. L. R. 20 Calc. 590. (2)(l9l4) I. U H. 42 Calc. 17». 
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defendant Ko. 1. The Loldinjr is found to K' « non* t^us 
transferable occni>ancy hoWiiij; and. as wo jvad tho 
judgment of tUe lean^ed Svxborduiato Juvlgo in t\u' 
lower Ax)pellate Court, be has also found that, subst'^ ^''hukv 
quently to the transfer of the itortton of tho holding, 
the defendant Iso.Srefused tt»payn‘nt for that poition I'xHtt;. 
and tendered to the landlurtls the pro]u>iiIotuitiMvnt 
due in i-espoct of the remainder of the Indding, whloh 
the landlords accejited. The learned Sulauillnato 
Judge, in one part of his judgment, says this: — “The 
pluintifTs firet witness Kainini, who is the Nalh <>f the 
plaintitls owning 6 annus and 7i giindas share, deposes 
that the defendants Nos. 3 and 4 refused lo pay lent 
for tlie land in suit aa It was sold and tlial the deh'inl* 
ant No. 3 j)aul rent for the lands otlau' than the lainl 
iiiHuit. The refusal to pay rent was due to the fael 
that the laud Imd been .sold” Then fiitllier on, the 
Subordinate Judge says:— “The ivfusal to pay rent 
was duo to the fact fimt then* was a sale and Die iiU 
loged lelintpiishtnent w.is In fiiv«>arof the piiielmsei.” 

Prom tlicsc passages, we galtier. as we have s.iid, Dial 
the learned Subordinate .liidgt* neeepteti the evldeiiea 
of the plaintifTa Naib (hat. iiflei Die in tpies- 

Don, the dcfeinhinl No. .3 refused to |i.»y noit for Die 
land he had transfei ri'<l. Jii (liai HCiieof tilings, it w.is, 
of course, ojicn to the lutMllonls to di*elliie to uc-cepi 
an apj)orliotiinetil <if Die real and to de«-i(ne to reetig. 
nise nnv division tif the lintduig nu Die il'’f»*nd.»ni 
No, .3 tvfiislng to J'.iy ilie enlln* rent of Die \vliole 
hohling, the lainlbinls niighl have iiiMtiiiitisl a r oit 
Mill an<l so brouglil tlie tioliling to »« ih* jti ••'crfutjoii 
of :iny derreo Dh'v nilglil have ot»i.ilii*»l IPii. m otir 
opinion, this n*as run (lie «inl\ ♦•••nr**- »*i" ti (<i Dim 
lantllords. \Ve cm •■•••• no r*’i*«»n wlij, tie' I o.'lloul* 
shont-l fuit !)'• nl ble-rly. if l(u-> »'* ('. 

fn>tn Dir «!efeii<l.ml N" 3 (!.•• unurm! ..f fM 
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by him for t!>o land he still held without prejudice to 
Kuku right which they might have as proprietors in rc- 

Ki'JiionE Pal gpQct of the ti'nnsferrcd'portion. The learned Siibordi- 
t. iiate Judge in the Court of appeal below has loiincl on 

BAstA these facts that there was no surrender of the trails- 

bUNDAtlt 

Dasfc. ferred 2 >ortion iji favour of the landlords. It seems 

to UMj however, that only one conclusion is possible 

from tliQ tiunsfer coupled with tlm -subsequent refusal 
to iKiy the rent of the transferred portion ; clearlyt 
that amounted on the part of the defendant No. 3 
to a dificlaimcr of all right, title and interest in the 
transferred portion. He had ti’ansferrcd his interest 
as tenant to the defendant No. 2 and, as between him 
. and the defendant No. 2, bis interest as tenant was 
e.xtinguisbod. As to the landlords, he put an end 
to tlie relationship of landlord and tenant by refusing 
to pay rent for this bind. In our opinion the tenant, 
the defendant No. 3. by his own acts and conduct, made 
it ns clear as possible that he had no further interes 
in the land. The land is, therefore, at the disposa 
of the landlords, unless any thiid person can mate 
out a good title to possession as against them, 
present case is easily distingnishable from those - 
where, after transfening a portion of the holding, 
tenant continues in possession of the remain ei an 
continues to pay, or, at any rate, does not deny us 

liability to pay, the rent due in respect of the w io e 

holding. In cases of that kind, it is familiar law ‘ 
there is no abandonment or surrender of the ho lO^ 
either as a whole or in part. But I he present * 
very different; and the conclusion arrived at bj * 
learned Subordinate Judge appears to us to be 
inconsistent witli the facts which he has foun . 
the materials befoi-o us the only conclusion possi e 
is, as we have said, that the defendant No. 3 hasce.isc(^ 
to have any interest in the tiansferred land. If ^ 
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b? 5a. 'srliai are ilie ri^isio lie l^nd a? bercrecu the iJ'iS 
*ran.Fferee and lie landlords? ^VifTid^rTrsf, lie land- j:rvjk 
lords; xre ■enliiled loiie lan d. The transferee sIiotts 
no title iroa lie landlords; his title is derived from ' 
the defei^dani Xo. 3 "K'ho had no power to create a title 
good against the landlords. In the cipenmstanecs, P»<tc. 
we are of opinion that there is DO answer to the land- 
lord's .suit. The resnli is that the decree of the lower 
Appellate Conrt mn-st be set aside and that of the Court 
of first instance restored. The plaintiffs, the appellants 
before ns, who are co-sharers in the land to the extent 
of C annas 71 gnndas, are entitl^ under the l.itter 
decree to joint possession to the extent of their share* 

The other co-sharers were made party defend.ant.s. and 
no question Ls rai.«ed as to their share. 

The appellants are entitled to their cost« tlm'uch* 
out fiom the contesting defendants. 


0. JL 


Appr^nJ A}h--7r/>^ 
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CIVIL RULE. 


1015 
JJee. 2-2. 


iif/ore t). Chatter j«e ami Deaeheroji 7 /.- 

MAHESH CHANDHA ADDY 

« • V. 

PANCHU MUDALT.* 


I'aitalafiinma — Practice — Ili/fh Court — Jlofunil CourU^Valalatnama, ae- 
ceptiinet of, Ziy pteaften — Enriortenient if tieeeieary^Civit Procedure 
Code (Act V of I90S). O. Ill, r. Court General Rules and 

Circular Orders, J9t0, Vol I, Ch. XJ, r. jf ? (e). 

It U not iicci-'awy tlut the acwplancc uf ft sliouW I'e in 

writing, hut the High Court General Knlcs niiJ Circular i risri, 1310 
Vnl. 1, Oil. .\I. r. 15 (<) ulionl.l l-l fully cnmplit'l ivitl. by tbe plealt' "I'" 
occeptii the ^ 

Per D. CilATTCtuEi J. An appearance or net hy a pleailer nameJ in tne 
cakatat'iama (without kts aceeptia;; H vi writing) wouW, if ahoweJ l»y 
the Court pxprcsily or by implication, he valid aud operative. Tl>e i^'S * 

■ Court rule, }ii)\vo\er, w.h made to be followed and ii “ aelutary ru e 
prescribed fer safo-gaarJing the intercits of litigants nud sliou'd certain j 
bo followed in the mofnssil in the maimer indicated hy the coii'truc 
tioii placed on the same In the answers to the several references made to 
this Court. It must be fully cumpied with by the pleader who first 
Accepts the vairalatnama aud all aubsc<]ucnt acceptances must be made 1.' 
fiudorseinents made in the presence of the Court, or the Sheristadar, or the 
Bench ofiicor and dated, provided of counc all the pleaders so accepliOo 
e afealatnama nre named in It. Courts in the mofossil must be speciiiVj 
careful in enforcing this rule in cases of comprumise nnd witli'lrawol o 
case., and withdrawal of money and documents. 

Per Beachcboft J. There can be an acceptaiico by the pleader ol ler 
than iu writing. But if tins Court has. in the exercise of it* P®" 
framed certain rules which must Iw observed by pleaders, o pleader 
^ocB not conform to those rules, ought not to l>e lieard. 

® Civil Rule Xo. C62 of 1915, against the Order of IJabu J. N. Ohosh 
Jdiinsif of p.iri, dismissing SmUl Cause Court Suit Xo 210 of lOlSt dated 
April 17, 11*15. 
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^Krtrtf : Whetlier after the cmlor«m?nt by a pleader accepting 
a valalalnama, a mere endorreiaeat uf acceptance by tfaoie appearing on 
the strength of the original ealafaraams at subsequent stages of the ca«e 
is sufEcient. 

Edle obbiined by Mahesb Cbniidm Addy, tbe 
petitioner. 

This was a Rale for restoration of a suit dismissed 
by tbe Munsif at Puri for default. The petitioner 
brought a suit in tbe Court of Small Causes at Puri 
against one Panchu Mudalt and in his vakalatnama 
tiled in tliat snit he mentioned the names of Babas 
Puma Cliandra Addy, Rajkishorc D.is, Jogendra Chan- 
dra Mitra hud seveml otber^^as his ideaders. Of 
those Babu Puma Chandni Addy alone accepted the 
vakalatnama by endorsing his name on the back of if. 
On the I5tli ifarcb, 1915. the said suit was called on for 
hearing. The defendant and his pleader were absent 
and flo were the plaintiff and hifl pleader. B.'ibu Purn.'i 
Chandra Addy. Tlie plaintlfTs gomastUi, however. 
Was In Court ami under tiie plnintifTs authority he in- 
structeil B.ibus Rajkishorc D.as ami Jogendra Chandra 
Mitra to conduct the c.ise on behalf of the plaintiff 
Ribu Jogendi':i Clmndra Mitni filed on liebalf of the 
plaintiff a hajira of the witncs«es present in Court. 
When the suit was c.aile*! on for hearing. Babu 
Ihijkishore D.is attemptoil to conduct ihe case for the 
plaintiff by offering to examine the witne^tes. but he 
was not pennitted ioilo*»o by the Mon'»jf on the f:tounii 
that he had not aceeplwl the t-akalatnnma already 
tileil. Tlie Munsif. iiowtvcr. directoii him to file a 
rfi/.*a/rttnnnia duly acvepit'tl. In coa«oquence of the 
absence of the jil-iintlff a fresh I'a/.atfifnorMri t'ould 
not In' fiJctl .Hi)d Ihe suit >vas di«mi'<'xl for default of 
tbe j>lainllfr .as well as of the defeod.mi. Oa the 
Miue dny the Mun«if is-ued a notice on R^ha Jo^-endrs 
Chaudr.v Mitn\ to ^bow can'.e why he should cot 
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I9is be proceeded n^piinst under tlie Legnl Prjictitionerj? 
Mahemi Acf. On the Jfarc/i, 1915, the phu'iitiff filed au 
application for setting aside the oixler of dismissal for 
r. default and for restonitiou of the suit. On the Miin'sif 

Pavciid directing that the phdutifE do file an affidavit in 
snplwrt of his application, sucli an affidavit sworn by 
the phiinti/r.s «*as duly fifed oa the 6th 

Apiil, 1915. When the- .suit came on for hearing on 
the 17th April, 1915, the plaintiff’s pleader was absent 
in Cnttiick and one of the pinintifl’s witne.sses could 
jiot iitlend owing to illne-s-i. The plaintiffs gomasika 
under a special power of attorney filed a j>etitiou 
praying for the postponement of the case and with his 
petition he also filed a medical certificate from the 
Assistant Surgeon of the local Civil Hospital stating 
that the s.aid witness was ill. The Hnnsi/ refused to 
postpone the cxise and dismissed the snit for default. 
Thereupon, tlie plaiutifE applied to the High Court and 
obtained this Rule. 

Sabit Satya Chdran Sinha, for the petitioner. A 
vakalalnamn was not rct^nired to ha accepted in 
writing by each pleader mentioned therein before he 
was entitled to appear. Any one of several pleaders 
whose names were mentioned in the vakjlatnnnict 
had a right to appear in the case, even if he did not 
expressly accept - the vakalatnamfi, jjrovided there 
was an acceptance of it by onlyj one of them and 
provided the pleader appearing was satisfied that the 
document wa.s properly executed. In .snpjmrt of this 
contention see the letter written by the Registrar of 
this Court, dated the I9th November lOit, appearing 
in 19 C. W. N. xxvi, and also 0. Ilf, r. 4 of the Code 
of Civil Procedure. Reading this letter and this order 
together, the pleader was entitled to appear before the 
ilnusif and conduct his client’s case. As regards r. 

45 (e) of the High Court General Rnles and Circular 
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Oxtiers, 1910, Vol. I, Chap. XI, this rule must be taken 
and read along with the Registrar’s letter referred to 
and 0. Ill, r. 4 of the Code and interpreted as stated. 

No one appeared for the opposite p.irtj', 

Car, acli^. vitU. 

D. CllATTEiUEE J. The whole trouble in this case 
is due to a misiiridei-standing and some uncertainty of 
practice in tlie acceptance of vakalafnamas in the 
moffusil. 

The • facts are tiiat the petitioner filed a suit in the 
Small Cause Court at Puri in chaise of the second 
Muusif and engaged tliree pleaders, liabus Poornn 
Chundm Addy, Rajkishore Das and .7ogoJ)dr.i Clmn- 
(Irji Mitra. Baku Poorna Chandra Addy accepted the 
vahaUtinama by endorsing his name on iis hack us 
usual. The two other plea<lcrs di<l not sign tlio 
vahalatnama. On the dale of hearing Babu Jogemlra 
Chandra signed the Uajira of wiino'oies and Babu 
Rajkishore attenip^<?‘^ 7o conduct the ca^e lxy ofTcring to 
examine the witnesso'<. There is some difference be- 
tween the petitioner and the learned Mun'^ir as to 
what then took place. 'Phe learned Jlnnsif says ho 
asked Rajkishore B.iba to accept the mkalatnama on 
the rcconl, the jictllioner wys Rajkishoie IJahu was 
aske<l to flic a frc’^li iwU'xlntti'iwa. 1 lake the facts as 
stated by tlie leariuni Jfuiisif to f>e cxiriTCf CHj>eci- 
ally as there is no afliiiavii by ilie pleader and the 
harp'inlaz who swears fhe anidavit, not know 

English and could not have underst<Kwl what was wid. 
lint I c.»nnot cojxeeive why R.ijkl*<horv IJihu ►htmlil 
have allowtsl the ca«e to l>e for def.iuli un- 

less he intsnndersl<Kxl tl>e onler cd ihr C**urt and 
thought that he uras nvjumsi to iiJe a fre-h 
nufiia which lie could not do as hi-, rlicnt was al»s»-ui. 
As it Iv 1 think ihcre was some -ueb ml-uLr ar.J thr 
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case was dismis.sed for default aud Babn Jogendi-a 
Cliandra who had filed the hajira without signing the 
vakalatnama was given a notice to show cause why 
lie should not be proceeded against under the Legal 
Practitionei'S Act. There, wa? then an application for 
rehearing but that also ultimately failed as on the date 
of hearing an application for postponement was made 
by the agent of the client acting under a special 
power of attorney which was not registered. There 

is no provision- in the Registmtion Act which makes 

the registration of a sjiecial power of attorney com- 
pulsory but the Court is not bound to presume its 
gennineness unless it is registered, see section 85 of 
the Evidence Act, and the learned Munsif was within 
his rights in rofnsing'to act upon the application of 
the ageiic. As regards the acceptance of vakalatnamas 
the practice in the High Court is that one or more 
vakils endorse their acceptance on the vakalat7iama 
before it is filed, and if any other vakil named in the 
vakalatnama wants to accept it later, be makes his 
endorsement before the Deputy Registrar or his assis 
taut and the endorsement is initialled by the sai 
officer and dated. Vakils who are engaged later gene- 
rally endorse their acceptance when the record is m 
the Bench but many vakils work without endorsme 
their acceptance unless the omission is hroug o 
their notice. , • 

O. Ill, r. 4 of the Civil Procedure Code does n 
expressly say that the acceptance of the vakalat^o^'^ 
should bo in writing and it was held by Banerjeo • ^ 
1901, in the case of Shama Prosad Ghose v. Tam 
MtillikO-) that under similar provisions of section . o 
the old Code no writing was necessary for the ^ 

'ii-nceols^vakalatnama andit was sufficient if the va^^ 

acting was named as one of those authorised m 
(l)fl901)5 O. W. N. 816. 
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body of the vakalaijiamn. This mattei- cnrae before the 
English Committee of this Court in April 1910 upon a 
refeience from the District Judge of Khulna and the 
learned Judges (Sir Lawrence Jenkins C. J., Haringtou 
J., Brett J., Mookerjee J. ami CarndufT J.) directed tlio 
Registrar to say that Or. Ill, r. 4 does not lequire the 
acceptance of a vakalitnamn to be in writing. The 
matter came up again in 1014 upon a reference from 
the District Judge of Tipperali and the same answer 
was given. The letter of the Registrar in that case is 
" printed in 19 C. W. N. XXVI. The file shows that 
r.^ of the Higii Court Rules and circulars j»Hb- 

lished ill 1910 w.h referred to by the District Judge. 
It appears, however, from enquiries made from the 
Registrar of the Appellate Side that the answer was 
given in accordance with the precedent in the Khulna 
case, without placing the matter befoiv the English 
Committee again The ne.Kt reference was by the 
District Judge of Cuttack in 1915 ma<le in consequence 
of u ix‘proscntatton from the Pnri Bar AsRociation 
objecting to an oixlor of the 2nd Mnnsif of Puri, direct- 
ing that every accei>taoce of a vahulntnauxa must 
be ill compUauoe with r, 45 tr) Chap. XI p. 501, Vol. I. 
Gcnoral Rales :i«<l Circular Onlcr-* < Ed. 191u) whether 
it is before or uftei the ixi/.nlo/uainrr in fllisl am! llie 
Fame answer was given directing tliat in ca>.c t>f a 
Fub-equent aeccpiauce by a new ple.ider uf a iyi/.m- 
tatnama jjivviously filtsi by aimiher pJratIcr. the 
date of the acceiUanee slionl-i be addetl Tins .•»ri'n>r 
was also given by the Regi-trar via the .nill.ontx of 
the Khulna cise without any fiexh o<rn«i Jer.ifutn t»_e 
the EngH*.h Cinnimttc.'. .\!l iIh*-'C ndereiu'e*. l;<»uv wr^ 
d«Ml with the ca«-<‘ of ^ever.ll .acc»*pt.nuc-> <4 tLe^.ime 
ivi/.'T/TfM inn l*y FOvera! pleider'Ut JifTrrent 
and none of ihcni draj* wjih the im‘-" of a j'lr.-!rr 
acting without accepting the ivt/n/ufn m i i tti wiitirg 
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.1 think that Or. Ill r. 4 of the Civil Procedure Code 
does not require that the acceptance of a valnlatnama 
should be in writing:. 

An appearance or act therefore by a pleader named 
in tlie vahalatnamn would, if allowed by the Court 
c.Kpressly or by impUcation, be valid and operative. 
The High Court rule, however, was made to be fol* 
lowed and is a salutary rule pre.scribed ,for safe- 
guarding the interests of litigants and should certainly 
be followed in the mofinsil in the manner indicated by 
the constnictiou placed on tl»e same in the answers 
to the several references. It must be fully complied 
with by the pleader who first accepts the vakalal- 
namet and all subsequent acceptances must be made by 
eudoi-senionts made in the presence of the Court or 
the Sheristadar ot t\ic Bench omcor and dated, provi- 
ded of course alt the pleaders so accepting a vakalat- 
nama are named in it. Courts iu the molfuail must be 
specially careful in enforcing this rule in case.s ol 
compromise and withdrawal of eases and with mn.i 
of moucy and documents. 

There was evidently a misconception. in case 
Rajkishore JBabu retired ns he probably thonght he was 
required to file a fresh vakalrttn^in > which he was 
not in a position to do and the learned Mausif held t la 
“ Babu Jogendra Chandra who had filed the Imjtra hat 
no authority from the plaintiff to file the same. 

I have sheNvn above Babu Jogendra Chandra hat 

duly authorised by'the vakalcitnanici to represea 
plaintiff and had signified his acceptance of the same 
by acting as aforesaid and w’onld i>re.sainab y 
put down his signature on the rafrflfn/nnnto i 
oniission had been bronght to his notice. I there or 
make the Rule absolute and direct that the ca^o 
he restored to the file and tried in dne course o 
law. 
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Beachcroft J. The petitioner obtained this Rale 1915 
mainly on the strength of allegations in the aflidavit mThuh 
to the ctfcct that the learned Mnnsif .sitting aa Judge 
' of the Small Cause Court wonld not allow his pleader r. 
Babu Raj Kishore Baas to examine his witnesses, as jiVoui 
the idcader liaxl not accepted the vakdlatjiama already 
filed, and directc<l the pleader to file a' fresh vahalat- 
iiatna, which the pleader wa.s nnable to do in the 
absence of the petitioner, in consequence of which the 
suit was dismissed for default. In support of the rule 
it has been argued that On III r. 4 of the Civil Proce- 
dure Code <locs nob it'qiiii'C the acceptance of the 
pleader to Ijc in writing, fn addition to the opinion 
expressed by Banerjeo J. in Shaint Prosad Ghone v. 

Tahi MuHik (1) to the effect that acceptance need not 
1)0 in writing reliance was placed on an article in 
Vol. 19 of the Calcutta Weekly Notes page XXVI in 
ir))ic)i it was alleged, quoting the letter of the Ifegis- 
tmr of the Appollalo Side of this Court, that the 
High Couit refused to accept a recommcinlation of the 
District .Tudge of Tlpi>cn»h. that all the pleaders who 
wished to appear in a case must sign the ro/;uia/>m»in 
bcfoiv it Is filed in C«mrl. In fact it appears th.it the 
recommendation of the District Judge i*f TipiKTrU 
was not brought to lh<* notice of iheJtalgcs, hut w.ts 
dealt with by the Ucgistr.ir on the pn'CtsU-nt of .m 
answer given to the Disirtel Judge of Khulna in 1910. 

On that occasion an enquiry i»y the District Judge 
considertHi !)>• the Rnglisir Committci' ami an answer 
■»\*as ^c^^t on tlie opinion cxpr»"*s,*,| Bmerjro 

J. It does n<*t api'oar. Ii«»uw«t, that an> r* f'Tt in's* 
was made to r. 4a «“/ m Chap. XI <»f the O.iirt’s 
General Rules .tnd Ciivular Oniers. a rtile which Iisd 
Ivon m.iile sub'“<'queiitly to tfic «lrci«i(>ti in SftMni 
;*iM«nd Ghctf'f V. 7\ifi MuHi! <!• 

(i» r.c w \ t (. 
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T!mt Rule requires that n pleader accepting a 
i'aha7aina77in nhnH note on it the name of the person 
from whom it has been received with an endorsement 
to the ciTect that he i.s 5afisfied that the per.'sou from 
whom he deceived it is cither the part}' himself ora 
Certificated Miikblear or one who has been nnthorised 
by the party to deliver it to him as the case maybe. 
The /earned j^fansif appears to be of opinion that the 
introduction of this rule has had the effect of making 
acceptance in writing obIigator 3 ’ by a pleader accepting 
a vakaViinamn. I do not think that that is the effect 
of the role. I am of opinion that there can still bean 
acceptance b%’ the pleader other than in writing. Bnt 
it this Court has. In the exercise of its powers, framed 
c<artaiu rules which ^ must be observed by pleaders, t* 
pleader who does not conform to those rules ought not 
to be heard. Although thcie may be an acceptance afr 
between party and pleader, other than in writing, if 
the rules requite that a pleader is to sign the vohahU 
nctma or make any particttlar endorsement on it tbe 
Conrt before wbich the pleader pnictices ought to 
insist on tbe'role being observed before it allows him 

to plead. 

Coming to the facts of this j)artionlnr case I am 
certaiulj’ not prepared to accept the nllegation that 
the Mnnsif nskpd tbo pleadet'S to file a fresh vokaloi- 
nama. The le-arned Jlunsif has sent an account of 
what happened, viz., that he asked the pleader if he 
had accepted the' vcikdlatnnoia air»ad3' filed, the 
pleader replied that he had iiot, the iTiin-sif thpn told 
the pleader that if he accepted it he might appear, 
otherwise not, and the pleader did not accept the vetka- ^ 
iainatna. I will ns.siirae jn favour of tlie petitioner 
that when f?/e 3f<rnsif speaks of ncCepUuice he refers to 
the making of such endorsements as are retjnire^l by 
r. 45 (e) already i*eferred to. 
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The Munpif’s account of "What happenetl concludes 
the matter. But in any case even if the Wunsif had 
not denied the allegation In the affidavit, there ■would 
be nothing before us to justify the view that the 
Mnnsif had asked for a fresh vakalatnamU. The affi- 
davit is sworn by a person who does not know English, 
while the conversation in Court took place in English, 
and the affidavit is in the qnalifie<l form “the facts 
stated {fre true to the best of my knowledge” witliont 
any information as to the scarce of the knowledge. 
Affidavits thus qualified ai-e constantly being made 
and it is constantly pointed onf that the qnalifica- 
tion rendere the affidavit useless as evidence of any 
particular fact, 

Kor am I prepared to take the view that the 
pleader misundoistood what the learned Mnnsif said. 
Tile pleader hiinsslf does not kiv so. I know that 
there Is a general objection among the members of 
the profession to swearing aflidavits. an objection for 
which in many cases there is no justification. I can 
well understand a pleader objecting to swear an affi- 
davit if that involves his alleging facts which throw 
discredit on the conduct or work of a .Indicial officer 
in whose Court he has to I'r.ictice. l»«t I do not see 
wlmt considemtinn.s cairstand in the way <»f his s.iying. 
if true, that he w.is mistaken in wl.at the .liulici.al 
officer said. Now far ftom there being .my imsuiulcr- 
stamling in this c.i*>e. then* is evciy ix*a«t'U for tliink- 
iug that the Mnnsif wanted the pleader to in.ike the 
en(lnr?einenl iv«]umtl by I. 4.*» (ri and that the plealer 
dcHl>cnitely lefu^etl to make tt 

It is clear fiom the l*efotv n** tli.it the 

Mnnsif has iKt-ii ti.' Jug i«» e nf«i»e<* ibt- re 

V.'ilice of the mb* lu-t only li\ the tlr*t plr.iilrr 
nwi’img .*» ttihof ifotimn tun !iy thosr* nj-jK-.-tneg 
on tlie stiengMi of tin- i-t/- ffn.'o 7»<i i at 
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.sul)^equ3nt .stago? ot tlieca'^e, wliilo the meinbcr.T of tbc 
Bir Imve maiiUaiiietl the position tliat after the first 
endorsement, a mere endorsement of acceptance is 
suflicitMit in the ca.*»e of pleaders Hiibseqnentlj’ appear- 
ing, and there is no doubt that there ^as— for I under- 
stand that the learned ^runaif lias been transferred— 
considerable friction between him and the moinbors 
of the Bar. It is not necessary, nor have we the 
materials, to attempt' to apportion the blame for tiiis 
state of a/rail's, but apparently both .side.s lield tljelf 
ground, and I believe the present incident was merely 
an oiUcome of this diffci-ence of opinion. Incidentally 
I may observe that this state of tilings led to a reference 
by the District Judec to this Court which was nnfor- 
tunsitcly disposed of by the Registrar on the autho- 
rity of the reply given to the District Judge of 
Klinina, thoagh the point rcfejred was an entirely 
new one. 

ft i.s not necessary in the presetit case to decide 
which of the two vicw.s of r. 45 (e) advanced is the 
correct one, though there is soiiiothfng to be snid in 
favour of both. 

Wliat does concern us in the present case i"! 
whether we ought to iiiterfero with the oidcr dismis- 
sing the suit. It is true no doubt tliat wo have on 
the one liand an affidavit giving a garbled account by 
a person who Wii.s not in a po.sition to uiider-stau 

what actually took place: fierhaps lie was nii.sled. u 

the other hand it i.s hardly fair to make tlie 
sntrer for a difference of ojn'nion between the Cour 
and the pleader as to the latter’s duties. 

I, therefoie, agree to the older proposed by ui^ 
learned brotlier. 


o. M. 


Jitite obsoMe. 
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CHAN MA PHEE. 2i. 


[OM APPEAL FROM THE CHIEF COURT OF LOWER BURMA, AT RANCOON}. 

iloTl^ajt — Eqitilable morlgoge — Stturitv, tc^pe r >/ — Title-dwlt dfpotiltd ai 
Kcuriiv, and fniioriemeit made on promittori/ tKlt gieen — Addition tub’ 
Sfgiientlp made to ntmorandnm endorsed cn note — Seogv of teeurily 
UmiUd to original memornndum 

Wlwrc title-dee li of property arc )iaik<]c>l over witli Hothiog iiaid rzccpt 
JliSt iJjpy* stfg to ha fecnnty, tt/fi h» *uppo*ca that tho rc»pe ol t},a 
security is the ecojvj of tlie tiUe-dectK WKm. lio«c»fr. titlc-HeeiJ< are 
IiandeJ o>or accompanied a t>arf;aiii. tUat l>arcain nile 
'alien llio I'argain ii a written larpiin, il, and ii alon-, inn«t determine 
uliat 14 Ilia amnn an.l <\t ll.» nritt 
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191C The pleintilT w.is the .ippellant to His Jlajesty in 

rnt'^As- Council. 

r'As Tliis aiipeal raised questions as to whetlier the 

^Meiita ^ apj^elljint lield an equitable mortgage upon certain 

^ leasehold land and premises known as No. 1)2 Stmnd 

CnA.v Ma _ ... , 

pjiEE. Roa{l, Rangoon, ■which were purcliased by the res- 
pondent in 19D9 at a s.ile by auction in e.'fecntiou of 
a decree, and whether, if he holds such an equitable 
mortgage, lie could asset t it as against the respondent. 

The Court of Originil Jurisdiction tS. M. ROBIXSON 
Judge) decided the case in favour of the i>laiiitiff._ 

The Appellate Court (H. S. H.iRTXOLB. officiating 
Chief Judge, and D. H. R. Twomkt. Judge) set aside 
tlie decree of the original Court so far as the present 
respondent is concerned, and dismissed the suit as 
against him. 

The judgment, on appeal, in wliicli the facts are 
stated, was dellvcn?d by Mr. Twomev (MR. HabtXOU. 


concurring) and ^vas us follows 

Tl.e pUin'iir P. J. .Mel.ta s leJ ;lie lit onJ 2n>) 
and her husband XfaimgTIiin. on a promi-iorr-note for Rs 13.000 es ^ 
by tliein on I*{ June, 1906 in favour of R. Jagjivan and ConipJ-iy- 

Meht.a, the plamUff, alleged that the pro-note w.n« subsequently em 
him for valuable con«iileralion by K. Ja^jivjn and Companv "• 
delivered to hini tlu titb deeJs of certain iimnoreabl* property " 'c 
been depJMteJ with th-ra an calUteral heourity at the time of 
The plai'itiff aifci-d iPiat (be balance of principal and intere.t d'>e 

• ' ...BArrt decree suoua* 

pro-note ahnuld be decreed in liii favour and that a morto „ 5 ,ited 

be granted in reepect of tlie property of which the tills deads were 
as colliiternl security. lie nI-*o p-ayed for a declaration that Ids q 
mortgage on the properly in question sliould have priority ^ 
registered inurtgflge eaecu'ed cn 25th Jantiar.v 1008 by 51a 
husband in favour of nClictt}’ fi.ni for JU 15,000. • 

“lu July 1909 b«furc t.ie s.iit came to trial, the an 

in question, viz., plots Xos 65, 66 and 66 A in B.ock Z*I, ab® ^ 

Xc». 92, Strand Bojd, w.as sold by aiietiou in execution of a deef^® ® 
by a stranger to tide amt against 5U Saw in the Siu‘ll Can e 
Bangoop. In the proclamation of ►ale it was ststed tliat 
was 1o l« sold free from the Clietty** mortg.ige, but that M- '' 
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and Company (tins firm of whicti P. J. Mclitft U the proprietor) cUiins-J 
• aa cqmtaMe mortgage on the property for Rs. 13,000 and interest. 75103 
it was dear from the prod-imition that the purchaser would take the 
property dear from the Clietty’a mortgage but liable for P. J. Mehta’s 
equitable mortgage if the eiisteiice of that mortgage should af tern arls be 
established. 

“ The property was bJuglit by one Chan Ms Phee for Bs. 20,000. 

“After the sale Clian Ma Phee. the auction purchaser, was joined as 
co-defendant in the suit brougl t by P. J Mehta to e«tabUsh his equilabls 
mortgage. The plaintiff m a petition datc<i 21st .fiily 1909 prayed that 
Ilia lieu on the property aliould be dec'ared as against Chan Ma Phee. 

Chan ila PIvee filed a written statement pleading that he liad bought 
the property free from incumbrances and putting the plimtiS to strict 
proof of ins title 

“The learuei Judge on tlie O.igmal Side has held it prove-! that at the 
time of the execuUoa of the promissory note the title dt-HHls of tlie property 
la suit were deposited as security and that the plaintiff bad an cijuitable mort- 
gage ou the property purchased by Chan Ma Phee 

“The-fipit ground of Chan Me Phee'e appeal is that the I<Brin-l Judge 
erred In lioldUg that tlie p'aiotif! had on e-iuitable mortgage on tlo* pre- 
ini»''s in que«tIon 

“ Ma Siw, th» borrower, was the ouccessor m title of th«* originsl ks-'ei 
of two adjoining sites at the Strand Boad and of Hth Street Ots nf these 
•ites, Ko. 67, lias a frontage on I4th Street but is shut off from the Stria ! 
Boad by the other site comprising plots 65, 66 and 66 A Thrs* thr-*- 
plots together are kuown as Ko 92. Strand Boad. while plot Ko 07 h 
known aaKo 87, l<iU Street. There i* a Urge house on Ko 9», Straol 
B-''aJ, and a small liouaeooKo 87. Hth Street The eriJ-oce .hows Hut 
the same two houses were standing on the two sites at tl«e lime of lh- 
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being inA'le of Strand Roa-l. Tlteru ii fnrtlier reason to doubt tlic aciiiracy 
of tlic Record'ktcpff’" e%iJcace for be ^aje then? wa^ no plot cumbered 65 
In 1881, « bile Bdiibit C is an aotual K»ase of plot Xo, C5 in tbit year. 

'* Kxbibit K 18 a coiiveyAiice ilated SrJ January I9J1 by one Ma Lin to 
Ko Xiia Gywe of bome •■Ite Xo. 88, Nt!i Street. (I gather that Ko Tlia 
Gywe MBS Ma TiHt’* JmwImoiI and tb.it Ma Saw is their danijliler,) Ttiis 
plot would seem Tery prob-ibly to be a portion of plot Xo. 66 from the 
boundarieK mentioned in Oie conveyance. 

“It i-i clear that the two arcK known as Xo. 87, 14th SErcct and 
Xo 92, Strand Road, hivo all alon? baeo held itnJ-r separate title deeds. 
The plaiiiti/T claims an equitable mortgage over both of them. They » ere 
both sold in the execution proceedings of July 1909 and the plaiutiilliimsc 
bought the smaller pn»perty Xo. 87, 14tlj Street, for R*. 4,0i30 odd w >■ 
Chan Ma Phec, the appellant, bought the larger property Xo 92, Stran 
Road, for Rs. 20,000. The plalntifT* case is that the two leases (or agree- 
menta to leaae) EihiWta B and C and Ihc two salo deeds ^ . 

were given over as eeewrity— wheti Jla Saw-’a predecessor lu ^ 

Gyive, first borro>yed Rs 5,000 o» iWh October 1903 from H« “‘’'y ’ 
iivan and Co. His claim rests, howes'er, on the proiniasory note o - * 

1900 fgrn,. 13,000 ,i»n.d b, 'Oh 6.,«- «..l U to' "’i*'' 

note .—As security— Grant of a house In Wtli Street. ^ vinwthe 

- “The words ‘Strand Road and’ were afterwards La 

note appear follows : — ‘.As security — Grant of a Ii0u«e m 

aod 14th Street.’ gjw 

"Tills addition was admittedly made several montii a 

bad signed (he note. t • I'ff to pro>e 

" The entries in the books of account produced by the pum i ^ 
the various transactions irith 3Ia S.»w refer only to the mur g' S® 
house.’ always in the singular. m,- oninloo be 

" On the evidence produced by the plaintiff «t cannot in } 
held timt the title deeds of the Strand Road house were de 
lenders by way of eecurity. The endoreeraeut eigued by i pjaiHtifl's 
time related only to the I4th Street house and tlie entries m ®^Lurity. 
books, support the view that only one house and site was p^,,. 

This documentary evidence appears to me to outweigh nltOnC 
fiicting oral evidence of the pUintiff* witness, Xanalal XalidaL 

On this appeitl, onnoU 

Ue Gruyt/ier, K. C., and J. M. Farikh, for 
lant, contended that the equitable mortgage IJoad 
to both houses. The niortg»flge oji No. 92, ° 

■was not distinct fi'om that on No. 87, 1-ith ’ 
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iTiortga*,'© on the pioperty in suit being in fact one 
tvansiiction, unci the Apijellatc Court was wiong in 
allowing a contention to the contrary to be raised 
as a pure question of fact for the fiist time on upiienl. 
The two houses had not all along been held under 
separate title deeds; the title deeds of the Strand 
Road house were deposited with the lenders by way 
of security ; the fact was that the plot No. 67 of the 
lease of 1908 was not idcutic:il with the plot No. 67 
of the plan anne.xed to the lease of 2nd April 1881. At 
the time of the e.'cecution of the promissory note the 
whole of the leasefiofd property consisted of a iiouso 
and stables \vUich had subsequently come to be known 
us house No. 92, Strand Roach and liouse No. 87, 
Hill Street, respectively. The* evidence on the? tccorcl. 
it was^ contendod, established that at the time the pro* 
mUsory note was c.'cccutcd the title clccds of the 
whole of the property were (lej>osltc<l with the lenilcrs 
by way of equitable mortgage thereon, which was 
not, it was submitted, limited by the* original memo* 
raiulum ciulorsed on the promissory note, which was 
not tJic contract. Reference was imnJo to Afihton 
V. Dalton (1), Ex parte Kent'ington and KvIcU-ncc 
Act (I of ]S72), sections 91. 92. 

Sir Erie llicluirds, K.C.,'Av\i\ h'^ Coftoia/i. f«ir the 
respondent, weiv not called on. 

Theiiulgmenl of their Lonlsbip*. w;»m delivi nsl hy 

Lonii Siuw. Their IxinWnps think it uum-cv’....ry 
in this c.ise to c-ill ujwn ltMriK>i rouii*.*l for th- 
ix'ipomlent. They are of opinion tint the judemmi 
of the Chief Court of I^iWi-r Rurmi .q.p^Mlrl frx.m i* 
corraei. 

The lights of the iMriies haw t« l>- ilrrcnni::t>l. in 
their Loidships* ojumon by a wriii^n :.gr,Tr-c::!. 

(1) (i«ic) (intnJi ; * t. r^ 
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which is, ill their Loriisliips’ view, the limit and 
Pbaijivas. .'liaiiJ.'ird fully measuring the obligations of Sfah Saw, 
jAaiivM BIS an ildvaiice of 13,000 rupees fmm the 

llEiiTA respondent on tlie Jat June, J90C. 

Cnra 5U iljat (lute there xvtt.'i a notundnm pnt upon the 

PuEE. back o£ a iiromissory note then granted, and tUe 
notandnm is to this effect: “As seearity» grant of a 
house in 14th Street, Kangoon.” Their Lordship? 
take no stock ot an alteration made alter that notnii’ 
dum Was signed, by wlilch there was an interpolation 
of the words “Strand JJoad and,” which woiyIs vrould 
have, in appearance at least, extended the scope of 
the .security' from “a house in 14th Street, Baagoon,” 
to “a house in Stmnd Road and 14th Street, Rangoon.” 
Had an argument been raised as to whether, this 
alteration having been made, any rights in law could 
now be founded upon this document, that argument 
would have been considered: but it is unnecessary to 
make any pronouncement upon this topic, and accord- 
ingly their Lordships deal with the document signed 
by ilah Saw on the 1st June, 1906, as definitely 
limiting and describing the scope of the security* It 
Wiis a “grant,” in the singular, “of a house,” in the 
singular, “in 14th Street, Rangoon.” 

The law upon this subject is beyond any doubt. 

(i) Where titles of property are handed over with 
nothing said except that they _are to be security, th® 
law supposes that the scope of the security is t ^ 
■scope of the title, (ii) Where, however, titles are 
handed over accompanied by a bargain, that 
must rule, (iii) Lastly, when the bargain is a 
bargain, it, and it alone, must determine what is ® 
scope and the extent of the security. In the words o 
Lord Cairns in the leading case ofS/icnf v. P‘est£r(l) 

•* Although it iJ a well^eatahliihed r«Je of equity that a ilepo''* ° 

(1) (I872> L B. 5 a i I. Ayp. 321, 3i0. 
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(locnment o£ title, Mitlioiit more, witlioiit writing or althiHit wor<l cif 
nioiitli Hill create in equity a cliarjse upon the properti referred to, I 
apprclienil that lliat geticrat role uill not apply uhcrc you haoc a deposit 
ac-compinied by an actual nritten charge. In that caae yon ino<t refer to 
tlio tcrin« of the nrillen document, and any implication that might l>e 
raised, siippodng there were no docutoent, k put out of the ca«<- and 
reduced to eilence by the document by Hhich alone you must l>c goremed." 

Tlieii* Lortlsliips accoKiingly have nttinitlctl in 
arpument the onl\* posatble question which remains 
(standinp the dneument apecifyinp t!ie security and 
sipned hy Mali S.tw), namely, the question of identi- 
fication of the term“pKint ofa house in Htl> Street, 
Ranpoon." To Identify this prant. a reference has 
l)een made l>y learned connsel for the njqieUant. to 
the various tillo-<lceds of the pro|>orlles ('.died Pints 
Ca, (id, dtiA, and (17. Those doedKtiie as follows : With 
rofeicucc to Plot thV there is a lease of land in favoni 
of Ji jicrsou named Ma 'I’liit. who was the mother of 
Mtih Saw. With refepcnee f<» Plot 6C. and apparently 
also to GOA. there Is a doenmciit for sale of a hou'.e 
ami of land in favour of Ma Thii. But then, with 
reference to the last docninent. namely, as jo Plot 07. 
there is u “pr.mt <»f a iiouse.” s» cotiveyance t>r a 
house oil tlic Jlril .Tanoaty. IWtl in f.ivour of Ko Th:i 
(iVwe. Ko Tha (Sywe tin* husliaml nf ifio j;nintei*. 

or lessee, of th(> otlier plots r»f t'roiiiMl eoverisl ti\ ihf 
other rloennienls. JIi* wis the f.nJiri «»f M.iJj Smv 
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but also the titlcslccils of the otlier three properties 
PiuvjivAN'. 'vluch holonged not to himself, but to his wife. It ■w’as 


.UomANi>A 5 occasion that all these titles found their way 

Mrhta into the Iiniuls of the leiidcns. Mah Saw’ succeeded to 


Guam .Ma 
I’lrRF, 


Ko Tlia Gywo in the ownership of the hou'^e on Plot 67. 

Their Lordships have, in tlie.se cirmnstances, no 
doubt whatsoever that the identification of the ‘‘grant 
of a house In 1-lth Street, Rangoon,” by her is accom- 
plished by a reference to the conveyance of the house 
in favour of Ko Tha Gywe, ■which house had been his 
properly when the original advance of 5,000 rupees, 
some years before, was obtained by him. 

Their Lordships finally remark that, as against 
this identification of tlie house in IJth Street there is 
no evidence at all satisfactory in this case, and it was 
for the persoits holding this security clearly to satisfy 
the Court of the scopo thereof. They have not done 
.so. There is nothing in the case which confirms the 
view ilmt, under the term “grant of a house,” which 
would be a singular term applicable to a singular 
title, there was inclnded the subject of three other 
plots of land under leases. Their Loixlships cannot 
assent to sxxch a construction. They think the secu- 
rity is distinctly and by contract limited, and they 
cannot extend it as desired. They have no doubt 
that the Chief Court of Lower Burma has I'eacheda 
proper conclusion. 

Their Lordships will humbly advise His Majesty 
that this appeal shonhl be dismissed w’ilh costs, 
j. T. w. Appeal 

Solicitor for the apijcllant: JUdward Dalgado. 
Solicitors for the i-espoiident : Ai'noidd Soyi. 
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Iltrttnr — Proetiiart ami jiraetKe — Eiteulioi cf dttrft — Decree barret by 
l>mttaUon—Appttcation /or Iramnittion — Xoticr— Order ea the notice, 
effect of — aalhority «/— C'owrl, Jartediclion of—Cirtl Vroctdvre 
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lOlG //#W, tliftt tlie appHcilion oCtlie !*t June, 19.t8, and the order Jot the 

CnyTnrnrPT 

SiKnil Schedule ot the Utidtation Act, 1908. 

c. Per SAKDEfiaos C J. The Rulrttauce and not the form of the matter 

tnuet l>o looked at ; and enn^idereJ from tint point of vieu- the application 
was for the tran<tiim-<ion of a cerlified copy of a decree together with a 
eertifiente of Mon-aatisfaction and no niore.nnrl the order made m siihstance 
was that the application should lie granted. 

The notice which was issued under h. 948 wwa iD.sppIicable to the 
proceedings in question. 

Ttie question w-hether a decree was capable of execution would hare 
to bi* determined by the Court itself under s. 249 of the Cis'il Procedure 
Code. 

The Iiogisfrar was not clothed avith authority to decide such a question 
as arises in this case, viz , whether the decree was liarrcd liy tiie Statute of 
Limitation. 

Rule S70 in flofcliilmhcra' Rules and Orders was not consistent with the 
Gchcmc of the Code of 18S'2. 

TItese rtdes mu-'t he read as modified hy the Civil PfOcedure Code, 1882, 
under which the application to this case was made, sod tJie notice issued 
and the order made did not operate as a revivor within the inesDinff of 
Article ]8d of the Liimtation Act, Schedule I. 

The fact that the word “Revivor*’ is used in Article 183, Instead of- 
the different iiistters specified in article 182 being set out again or referred 
to in article 183 as might have been dooe, siiows that something diCfereut 
to such matters WAS intended. Further, the conditions dealt with by the 
two clauses «re essentially different and the periods of limitation vary 
tnateiially. 

Per WOODBOFFE J. An order for transmidsion as such is not an orJar 
on an application for execution, though it h an order on an application la 
execution. It is a proceeding taken with a view to further action by way 
of esecuticm elsewhere on which .action, uniess previously determiued, the 
question of the riglit Co execute the decree is decided. 

If the Registrar h.sd power to issue as a “^naji-judiwaJ Act" uotic* 
under s. 248, lie had no power to determine judicially that the decree was 
nine had the debtor contested the point Tho Judge must have done that 
and the fact that the debtor did not appear on tho notice, cannot give the 
order passed *1101 judicial character which is necessary for on order operat- 
ing as revivor, 

The List two words of the Order (“Lot etecuiion isiue os prayed "jinake 
the order operath-o as one for transmission of the decree j for this was 
what was asked. 



VOL. XLIIL] CALCUTTA SUUIES. 

/'^r Mookkrjee J. Sectjoti 230 maVe^ it plain tliat tlio opplication 
for execution inu«t i<e })rv»eijted to Cwirt to trj/ich |i;e decree l»a< l>ecn 
(rinsrolttcd for execution, nltde the explinatioii to eectlon 24 R aliowa that 
the notice required hy that fection mu'-t, Hhere the <Iecre» has I'l'cii trans- 
mitted, he issued by tiie Court to «hicli the decree has l«n seut for 
execution. Consequently, the isaneof tl»e notice lO this ca«c nmler aection 
248, on tlie liasis of t!ie application for lran«toi««ion of the decree, wa« not 
in conforinity with the Cole o! 1832 uhicli was in fore; at tlie time. 

Upon the application for transimssbon of the decree umler section 22St 
a notice iinJir rection 248 conU not properly be lasuel ; siish notice 
tliou);h issued did not by itself operate aa reviror of the decree and there 
was not in fact, and could not in law Ik*, aaich a determination )<y the 
Master uud'r section 249 as would o|>erate to reeiee tltedccrce 

Heferknck to u Fall Bcueh on the app'.tl Ity the 
judKinentslcbtor, Ciiutterpiii Sin^eli, from tin* jmlRinent 
of Chatulhun J. 

In a suit brought by one Kii 8.ui Snin.iti Mull 
B.thadnr and otlieM ui>aiiist Cliutt*rptit Sin^d) the 
IIi 4 »b Court tn its Ottlimtry Ontfio.il Civil .Juris Jlolion 
paRsod an <tx pitle dcctxv on the May. f«)r the 
Klim of IN. d6.r»71-0-*l, witn inten*'«t and coMr in favour 
of the plaiiitifTs. On the 2ml Se*pi»‘ml>er. JM‘C. ihey 
tnade an application for exectiiion by ti':iu»«ini'*«‘ion of 
a eertilled ropy of the tb’cra*..* to ihr District C«»urt of 
Putnea. This eeriilbsl copy of ihe<Ii*cm‘ w:»s n-iiirn- 
ml to the lliKh Court .m nnsiitmliml fnnn PonuM and 
on the loth May. IMUh the ptaiiiUlT** fotilier .ippli.il i > 
the lll;;h Conil for e\.*rutMMi «if the •vinl d's*n** by 
the aiivst anil iinpri** Miiueni «»f tir.* «lrfeii>l.iiii. On 
the lith Fi’binar% . bhu. .tu **nl -i w.i** iti ide in the *^ 111 ! 
e.\ei'ulioii pissi’is* bn;:<- tlmvtm.: .»tt.»i luneiit ti> issu.* 
ac-oiml the perK'Hi nf lb* tlflt* nlitit ih.* w.irr.\nt 

of arn'-t KM tbrei’le f t«* ikvo • \v.ik m» fo is turn ildr ou 
the litb .Marvdi. H'O '. .ei s\4iir’i .lat«' llurs Wa* ^iti 
etkti’liKlou of the let urn ihl • «!a*r tlor^'f f'*r lhr'*»* 
montliK On tti • pOinti - •» su ..pph -atiu^s 
the r.*ttirti-*t'h- *Ht • «•.»- . \>r*. fr. • 1 1 1 • » - t . t . e.: - 
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iuicl Was finally fixed for the 12tU July, IDOL nfter 

CnwEBrcT 'Wiich dutc thcsakl wirraiit ceased to have any force. 

Sivfiir Thereafter, a fresh appUcatton dated tbooOtliMay, 1908^ 
Sait Scmabi was made to tho High Court for exeentiou of the said 
Men. decree bj’ transmission of a certified copy of the 
decree and a certificate of non-satisfaction to the 
District Court of Mursliidabad for attaclunent of the 
defendant’s property situate within the jurisdiction of 
that Court. Tins application was made op the tabular 
form provided tinder .section 235 of the Code of Civil 
Procedure, 1882, for exocntion of the decree. In the 
last column of this tabular form the particnlars .'^eb 
out were as foUow.s: — “By tmnsmission of a certified 
copy of the said decree together witli a certificate of 
non-satisfaction to the Court of the District Jndge of 
Mursliidabad within whose jurisdiction the defendant 
has property and by uttacliraent and sale of which 
the p/ainti/Fs’ claim may be fiatisQed. 'The defendant 
has no iimperty within the jurisdiction of this 
Honourable Court, whei'eby the dcci'ee can he satis- 
fied. The defendant’K petition in Insolvency has been 
dismissed on tho 8th .Tune lust and his creditors liavc 
attached his properties at Mnrshldub.id, which are 
going to ho Hohl shortly,” On the 1st .Tune, 190S, the 
Master directed notice to issue under .section 218 fnj 
with leave to verify. Notice was thereupon served 
UXJOU the defendant and on the 30th Jane, 1908, the 
Master made the following ortler on the plaintiffs 
application: — ** iTpou reading the notice and the 
affidavit of seiwice, no cause being sliown let e.vecatioa 
issue as prayed." On the 17tli July, 1908, the said copy 
of the decree and the certificate of non-satisfaction 
were transmitted to the District Court of Jlnrahida- 
tnid. Theieaftcr no further .steps woie taken i)y the 
plaintiffs until the 18th January, 29J5, when an 
applic.ition was made to the High Court in ita 
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Ordinary .Original Civil Jarisdiction for execution hy 
attachment of tire defendant’s property, Xo. 147, Cotton 
Street, situate in Calcutta. On the 10th June, 1915, the 
order for execution •was made on this application. 
The defendant thns issuetl, on the 19th July, 191.5, a 
notice of application to set aside this attachment. 
This application was fixqd for hearing on the 26tli 
July, I9Io, and it was finally heaid and dismi'^sod by 
Mr. .Tustico Chandhnri, sitting on the Original Side 
of the High Court, on thc-2iu1 Angnst, 1915. The 
defendant, thereupon, appealtKl. 

The appeal on corning on for Iie.aring hefor»» S.i«dcr^ 
son C..T„ and WoodrofTc and Mookerjee .T.T.. thoir 
Lordslups made a reference to a Full Rcncli in the 
following terms : 

“The r|uei«tion ]ir»p to t«f.r to tli« •!« i«i<>n «{ t t'nll IV*ncli ii 
wlietler tlie application ot tha l«t June. n.,.! t)i« ohier i>f tlie S')!!! 
Jun», IP09, oonttitixe « rotiror ntthm the n^H'iug >•/ JSIuf the 

Firet Scliolnlo to the In'IUn l.iiinteiion A«t 

ilfr. Jachsoii Ovith him J/»* M. X. lia^u and .^fr 
D. X. Do'^c), foi tlte apprll.int. AlilinU':li the onliT 
of (lie 12tli Fehrtt.iry. coiiKtitim'd .-t revivor of ilic 
decree of the 2!st May. ISlMl. ilii« ili‘eife iKH sinc'e 
hcojt Inrrcd, liiaMutich .ts ilmn 12 yi'.irs ii;i(| 

vh\p«i'il Itetween the ft*rnt«‘r tl.ttv atui the iMli .fatitt.irs . 
191.5. the date of llie J're-eiil .ipplte.itiuM for i‘Mviilii.ii 
TIu* thvtve til <|ne**ti«m w.i'*. tluTvfoiv. luvipitiU* of 
execution. The onlei t»f the .TUlt .tone. ti.id not 

the efTivl of a rvvivor t»ml< r atltvlv 1M» ot the 2n't 
Sohediile of the Limitation Art. |v77 It \v.i«« tn.i .m 
onier for execninm. ImiI mrn*lj an or>{iT f<*i tnn— 
ims-tmi lisoiMittnti ot>lci>» wvn* rx'Hjmtttl to N- fiuh- 
t'V llic (Vmrl e\»*culin;; llie »ltvr«v. fiidi r Clinj-tf-r 
XIX of lie* rt»lv of Civil * Lif'* Ui-.ti 

I'f Di'cnv'^.” iIm* t^ivlioii** till triii'tnf^'i'Oi 

*“‘lvir-.ilc*l.v fnon tin* >.<s-tit»n% on tl »* “I r\t'- ti'-^* 
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<lcci‘ees. ScctioH 250 provuled tlmt after all pi'eliinL 
CiiurrmiuT ntcamivos Jiad been taken the Conrt issned its war- 
SiNoii (qj. c.xecntion ot the decree. The upjiUcutioii 

^’AlT soiuni Rt08 in the pi-esent suit was under the tniDsmission 
Mwf.L sections, section 22o. as was clearly indicated in the 
pnrticnlars in the last column of the tabulated form on 
which the order ot the Master was made. This order 
I'ead with the said particnUii’s in the last column was 
clearly an order under section 221 and the respondents 
must make a substantive nj)plic.ition for execution to 
the Court to which the decree was transmitted. This 
snbstantiye applieation if made in time would opeinte 
as n revivor under article R50 of the Limitation Act, 
1877, As no other form existed in the Code, uppUca- 
tions for transmission had to be made on the tahnlav 
statement provided for applications under section 2il5, 
but this did not constitute it an application for execu- 
tion. Snell an application as the one in (inestion in 
this case was not, therefore, an application for e.xecu- 
tion under section 218. but was an npjilioation under 
section 22S. Sec Hechle’a Rules and Orders, p. SOL note 

• “ On Petitions.” In support of the contention that the 

application for ti'ansmission did not constitute a 
revivor unless a substantive application for execution 
was made, the cases of Vnxes.U Chntider D>ttia v.Soofl- 
d?r Nnrain Deo fl), Suja Ho&sein v. Monohnr Das (2), 
Nilmony Si)ifjh Deo v. Bircssitr Banerjee (8) and Ghat- 
tei'put Sinffh v. Daya CUand Marivari (i) weio lelied 
on. The decisiofi in Suja Hossein v. Monohui' Das<2) 
was against the order ot the Snbordinale Judge of the 
21-Parganas and was in conflict with the decision 
against the decree of the same Siihordluate Judge in 
the same case Suja Hosseinv. Afo'iohurDrsi')), Ti»ere 

U)U889)l.I.. n. UiCat(5.7|7 (3) (1880) 1. U 16 C.Uc. J't-t. 

(2) (1805) I. I., n. 22Cilc.92l. (4) (1911) 23 C. L. J. 9tl- 

(5) (169C) I. T. R. 24 Calc. 244. 
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Nvns wo untliovity vfLicL permitted tNvo JvuIrgs to 
overmlo two otber .lodges in tlio same identical case. 

The cases of ilfonolicrr Das v. Futtch Chand (1). 

Umrao ShiQh v. Lachmi Xarahi fS) juid Bhahani stir Srit^Rt 
Charan Dull v. Pratap Chandra Ghosh (^l) wero 
expicssly bused on the decision in •S'ttyo Hossain \\ 

MonoJutr Das (Ij utid weic wrongly decided. TJie 
Case of Beni Madhn v. Bhiva Narain {o) was also 
wrongly decided. Revivor, therefore, e.Kisted wlicre 
an application had Iieen made for execnliou and not in 
the ease of an application for tnnismission merely. 

The true lest of what rovivoi* meant was alToitled in 
the ease of Kanivu Oehi v. Aghorr Sath MnkhcrJisVi). 

The Advocaic-GcneraliSir S. P.Sinha) (with him 
Mr.D.L, Miller xnuX Mr. H. C. Majumdar). for the 
respondents. The application on whjelj the Master's 
nitlor «)f the JiOth .fune, IflOS. was made, w.m an api)li- 
i^ation for execution of the plaintiirs* ileeivo under 
Poction 2IC) of the Co<lo of !HS2, by attachment and mIo 
of the defendant's projK*rty. St*e the cases of Srtharp 
Miindnl v, Mnrari Chondhrp (7) ami /{itjn Sreuialh 
Bnjjw lloni-sh Chnndr.t .Irhnri/ya C/intcd/mri (K). 
Apjilicaiion for execution imwt be alwaV'* enieitaiiunl 
hy the Court which pasvd tin* tb'<TC«' ami «nch Court 
hnd jnn«dirfion to i««stie niUm* oi» ihejuilgimMitHlcblftr 
under ueclion 2JS of ilje C»»de. The Jljgh Court, there- 
Ton*, cojjld deal with the 'J'ln* Jijdgtuent- 

tlcbJor on n>c»‘ipl of such nollre w.i>» ml iihnl |o .-jpiHur 
ami show r.nisj* 'I'Jie ib-femlanl. b»»'v»>vi‘r. ju Hm* 
pn*>cMt i-asc did not app -ar on tin* mnirc ami If.ive 
W.I'. given to the jdaumlls l» Ihrir •b'ens*. 

Kveeiutoa e.»nld m»J !>• e.irfle*! toii oniil hijeJj |.a\e 

t- 1* **■'• IMU--:)* V' t J « ■- 

ii) OC'H I 1. I. M' •'« « Cf I »» ' I j 5-1 

rM*-"t ( r trt. ?•; 

(I. <!^'s ii I. j; <.J m (*i (>»»:? ' »« X 
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hcon obtained. Tliift leave operated as a revivor. 

CiicTTERrcT Inasmncli as the defendant’s property lay outside the 
Swon juri.sdicMoii of this Court, tlii.s Court had no power to 
SuT SuMABi f^cal with it. The order for transmission of the decree 
Mutt. wan, tlicrefore, a necessity and judicial discretion had 
to (le exercised in such an order. In making the order 
for transmi.ssion thi.s Court treated the decree as 
capable of execution and there was no need for the 
order to have been one for execution. TJjc true test 
for revivor was, wlictlier tlie decree was capable of 
execution, and not, whether .an application for execu- 
tion wa.s followed b 3 ' an ortler for execution. The^ 
issue of such an order only indirectly dealt with the 
qnestioji of limitation. The sending' of the notice to 
the defendant to show cause was nu adjudication in 
the matter and was a step in njil of execution and the 
High Court in making the oider of the ilOth -hine, 
190S, cousidered the decree capable of execution. This 
order remtiiiied good so long as if was iiof set aside on 
appeal r StusetH Ahmad Kaka v. Sajn Mahamad 

Sahid iV). Revivor, mii.st clearly he by proceeding in 

the Coart w’hich p.^s-sed /he decree and tJieie could not 
he any proceeding in anotherCourt to revive a proceed- 
iugiu the High Court. II the decree wa.s in a state 
requiring reviving, the reviving could not be done by 
an inferior Court. It was not the s.anio thing as if 
executioii w'ere applied for within a year of the pas.siug 
of the decree and the application was m.acle to an 
inferior Court ; for in .such a case the decree would not 

be ilia state of .sii.spended nnimafion requiring i'ome 

act to be done to revive it. By the application for 

transmission the High Court in the jiresont case did 

not become denuded of its jnrisdiction to de.al with 
the question of revivor. 

Article 183 of the Jst Schedule of the Limitation 

(l)(l«90)r.r. R iSRom. 28. 
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Act, 1908, governed UiQ i)i'escnfc case and the order of 
the Master * of the SOtli June, 1908, operated as a 
vcvivor. In a decree of a mofiissil Court there would 
be no doubt that the issne of notice under section U48 
of the Code of 1882 gave a fresh reckoning point from 
which the period of limitation would have to be 
calculated and under article 182 of the Limitation Act 
this decree w<i« not barrctl if the application for 
execution were made before the period fixed by tlic 
article oxpiied. A move application for transmission 
^^’as sulUciont and there was no case which laid down 
tlmt an onlcr for execution was necessary. As there 
was no such restriction in rcsi>cci of mofussil decrees, 
still loss ouglit there to be this restriction in respect 
of High Court decrees. Article 183. which applied to 
the Hig.h Court decives in the portion dealing: with 
“revivor,” must bo con.stnKsI in the light i>f olan.«es(5; 
and of artic'lo 182 <»f the Act wlindi w.js appliccdih* 
to docroes of mofusstl Court''. Tin* tlivf ti-'C of the 
Wonl “ revivor ” witli tvfcreiice to deciooH of the High 
Court estatilisiied by Rtiy.il I’li.trter wa-' nnide in 
Roctlon l!t of tin* liiinitatirtn Art. XIV of IS.Ml This 
Koetion was folbivved t>y ailiob*s li»r .ind in'.i of iljo 
Limitation Art of lS7l t>y .triielo'N I7n and l^U of the 
Limitation Act »if 1S77 ami by arueles I,S2 and lK.’t 
of tin* I^imimtion Art •*( IP»S In «dri>ei s.-rtiun !'» 
of the I^iiniialion Ari ol \\,i' tin- -.inie .!•' 

ariJi'le JS:J of the jir.'soii Art In l.'h**'*/-.*/. ihtll v 
/XtanfO ('fiur"ii Chuttrrjf^ < J » it \v.iv dnvvo ih ii .lo 
onler for r\«'rittioo in.ide .-ifler hm|U'»- i.» 
rr»atr«| a r»‘Vivor Then- u-:i« ««• n*t-»n iJir 

^eg|^!.ll^»'l• slionM re'-tiirt t flr-.'rrrdi(.M« r 

to a -.ntist.mtive enter forr\«**«itit«fi «tirn it | n*\j'f,..t 
oUn'r point'. oiU'-ide ttir I ^ pr>»-'«-<»tiii j. -? <tt ni«* 

n. » t i t « 1 . t. » 
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points for limitation, as for example, admission of 
decrees, etc. 

Tlio procedure in the present case bad its orifjia in 


Sajt ScMARf the pmccdiiic which existed in the Saiiremc Cnart, 
Mini.. ^vlJor^* oxociUion proceeding’s were taken ont on the 


Equity side of the Court by a !>ill of revivor and on tlie 


Common L wv side by a writ of scire facias. Tlie cases 
of Ashootosh Dull v. Doorga Churn Chalterjee (1) 
and Fuftch Xarain Chowdhry v. Chundrabati 
Chowdhrain (2) set out the procedure for i*evivor of 
judgments ns it existed in the Supreme Court and 
lield tlmtan or«lcr for execution under the Code had^ 


on the Original Side of the Higli Court, tlie same effect 
as au award of nxcenlion in pursuance of a writ of 


scire facias bad under the piocedure of tlie Supreme 
Court, I.C., it created u revivor of a decree. These 
two sets of proccilure in the Supremo Court were 
finally consolidated in section 261 of the Code of 1859, 
which was subsequently made applicable to the High 
Court by the Charter of 1861 and the Lettei-s Patent, 
1865, cl. 37, Under tlieCUarter of 1771. cl. 38. authority, 
was given to the Supreme Court to makt^ rules of 
practice, which lm<I to bs submitted to the Privy 
Council for .sanction. Subsequently, with the estab- 
lishment of tiie High Court the iiower to make rules 
was conferred on the High Court by the Lottery 
Patent, 1865, cl. 37, and thereafter, the Codes always 
left the pi’oceilnre in the High Court to lie regulated 
by its own rules, .Sjo .section 639 of the Code of 1877, 
correspoudiiig with section 652 of the Code of 1882, and 
also Rules 47, 49, 30 and 51 in Baldiainhars' Rules 
iind'OrdeiN. 'J'he rules of tlio Sapi'cme Court were 
adopted by the High Court. So long .is the«e rules' 
were applicable to cises and not inconsistent w’ith the 
Letter.s Patent, 1863, or the Code of IS.’iO, they woie 

(1) (5880) 1. L K. C ChIc. Mi. (i) (ISOJ) I. L. H. 20 Calc. f'5l* 
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not iiUra vires. 'Iho rules in Belcliainbers’ Rules und 
Oixlers wore framed by the High Court in pursuance 
of tl )0 powers conferred bj’ the Letters Patent and 
the Codes. These rules, therefore, regulated the pro- 
cedure in the Higli Court and whether tho^' were 
consistent with the Code or not, they were operative 
so long us they did not mllitateag-ainst the provisions 
of the Lettets Patent. There was nothing to show 
that those rules us they existed in 190S wore incon- 
sistent with the Letters P.iteiit or with the Code. 
Under section Go" of tlic Code of 1882. corresponding 
witJi section C37 of the Code of 1877 the Reglstnir was 
einjiowcrcd to deal with non-jiulicial or lyfof.^f-jitdicinl 
mattera. Under Rules 51a A and 5l.'i R. cl. 3fi. the 
RegiHtr.tr was authorised to is^uc such notice as in 
the present case. Furllioi, the action of tin* Miisicr 
in making the order of the tiUth June. 190S. was such 
as was conferred on him by the C<Hh*. Umhu- lulc .'{7(» 
the certifleato of non-Mtinf.iction. wliicii Itad in he in 
tlio form of osccntlon and not of iransmismnn. was 
requiiXHl to state th.it llie notice ninler section f»f 
the Cixle of ISSi* had heen issued 'I’liis Matrim nt w.is 
made in.-tudaloiy . 'J'he onlei on llie nnijce w.js m»{ 
requlixal to l»e an onler f«n e\e«-niii»n Tlieii- w.i'* 
nothing to ctulieate tli.it rule .irt* ums l( 

xxxis In acconlance with the L-itcrs |’.u«*nt and w.is 
certainly not in isnditet willi s«N tnMi ,tf (hr (Vntr 
If, then, inle lift* w.is v.ilid .nnlopmiive ondniiliteilli 
there w.is a jMxK-e«sUng in the pre-^oit c.i-. < i.iTs“spi,.,.i- 
Ing to the pt'»issslin;: l»> writ td fi\'\ r« (.,r 

notice under section -Id of ..f Is'.n mIikJ, 

corn*spombsl with iu‘ti«>‘ under k<<-|o:i ^|s ,.{ th- 
C\*'h* of ois-ral's! I o t he f.-tn i: f :i» 

of f-ctrr /’.rn'ii' 

Tlorefoiv. tlic «‘nbi the -tt. Ji.. . 1 . ts 

I'V ttie M:»stt t l.\ Its. U «'• ••stiti **'1 - T 
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15IG tUo inuuiiin^ of article 183 of the 1st Scliednle of the 
OnoTTEiircT Dimitatioii Act, 1908, and revived the decree. .Sec 
BiKon Bc)ii Mndlio v. Shiva Narain (1). Even if the order 

Sait Bcaiabi ft^*' transmission were not iry itself .snfiicient to revive 
Morr. decree, the notice i.ssncd calling upon the defend' 

ant to show cause wa.s .snfficient ; tmd certainly the 
order for tranainis,sion combined with the notice to 
show cause had the effect of reviving the decree. 
Orders like tlie one in the present case were always 
treated in these and in otlier Conrts as constituting 
revivor's, the Courts in the Madnrs, tire Allahab.ad 
and the Bombay Presidencies having always taken the 
view that such order's amounted to revivor. 

Afr. Jackson, in reply. There was no ilouht that 
revivor did not c.vist in the preserrt case. What has 
beeir argued was whether the circumstances broupr 
about a revivor. Reliance was placed on Snii J 
Mitmhd V. Muvari Ohowrlhru (2), by the learned Advo- 
cato-Geneial, birt see the decision of the same Judge 
mitnomj Singh Deo v. Biressur Banerjeelp). A 
183 and 18.3 of the Limitation Act of 
mixed up with each other by the learrtet 
Gener'.d, stood on a very dilferent foDtrng ‘ 
other. As regards the powers of the Jfastcr', he 
a jndioiai birt a ministerial offleer. His powers 
limited to any nott-judicial or ijrrrflst-jrrdtcial ac • 
It conia not be urged that an order for e.xccatio ^ 
such an act. He could not decide whether' or 
decree was eap.ihle of exeention. Ho hiir uo 
, to issue execution if the defendant .appeared anc . 
ed cause, ttor Ii.ad Ire the power to do so rn ‘ 
the defendant’s nort-appeanirice, as in the 
Tire Jirdge alone bad the power to deal witn t r ^ 

sent case. Any rules framed not in accorc anc 

<I)(I907)-1 All. L. J. «5. . 

(3)()889} I. L. R. IG C«lc. 74<. 
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Uio Code of Civil Procoduio wm* liiopor.illvc :iim 1 im 

ofTcct slioukl lu* pvou to Midi mlr?. Jinijnallt v. (.‘iii rmrcr 

Ahmrd iy’nlrjii]). Ah roputln rr<i JiKUcita.HVv 

Sirejyati Charan Clinu'dlan't/ v. S/tnuuthlhnue Dull 

and Pvrshail Diehit v. Grija Kaut IxtUiri -'fttf. 

Oiowdliry {Z). Mere ''Crvicc of lu.licc tmdiT s. HIS 

was not sutliciciit to ilchar tlu‘ <lefoiid.'to( fttnii iirf;- 

ill" res judicata wlion no siilistniitive onlcr for 

execution had been made after service of notice. 

^^othing was known ns to how rule 370 in Bclchaiii- 
hers’ Kules and Ortlors c;»inc about. Under the old 
procedure of scire facias something more luul to 
bo done than merely uptdylng for the wilt. See 
Joqmdra Chandra Uotj \.SUtjan\ Oasii). Section 
248 did not conlemidate merely the issue of tlie 
notice. Under it tlie Master had no power to make 
tbe order for execution until the oitlcr on tlie appli- 
cation was made by the Judge. The more appli- 
cation was useless for the purpose of revivoi\ 

JogenOra Chandra Roy v. Shyam Das (4). There 
must be first of all a sub.stantlve application and then 
the order on it for execution. The Court to which 
a decree was transmitted under section 223 of the 
Code of Civil Procedure, 1882, bad the power to issue 
execution on that decree and to determine the ques- 
tion. of limitation. The order for transmission in the 
present case showed that there was no oitlor for execu- 
tion. The one case that was I’clied on by the learned 
Advocate-Genexal, namely, the case of Beni JUadho v- 
Shiva Narain (5), was a w'rong decision. The othei* 
cases in his favour wei*© glossed over by him. The 
case of Khetpal v. Tikam Singh ((5) laid down that 

(1) 091211. L. U.40Ca1c. 219. (4) (1909) I. L. J1.3S Calc. 543 ; 

(2) (1910) 15 C. L. J. 123 ; 9 C, L. J. 271. 

15 C. W. K. 601. (5). (1907) 4 .\ll. L. J. 405. 

O) 0681) L. R. 8 I. 123. (6) (1912) I. L. H. 34 All. 39G. 



EAW UKroirrs. [vousliil 

^ *' * £>.*? could III j)o sense of Jbr 

V'« iis-.-v. vvi^ixls bo I'cg.iulctl »u applitMlion in continnaiion 
< yf an uppliyation fyr transfer of a decree from one 
-wr Cuni't to another. St'c «Isr) fJjc decision in Smidor 

Sittf/h w tkiru Shanhar (1), UmmoSinah v. Lachmi 
I^arain (1*) and Jeewandas Dhaaji v. RauchoMas 
ChatiO'bhuj f.'»). 

Ctir. itdr. 

SvNDEUSON OJ. This IS an appeal by the defend- 
ant against the decision of the learned Judge, by 
whicli lie refused to set aside an attaebinenl effected 
at the iiisfariee of the plaintiff on the defendant’s pro- 
perty 117, Cotton Street, in Calcutta. The Question 
which a’as referred to the deci'^ion of the Full flench 
was whether the application of tlic 1st of June. 190S, 
and the oixler of the 30th Jane, 1908 , constituted iv 
revivor within the meaiiingof article 183 of the first 
schoclule to the Indian Limitation Act. 190S. 

The material fact.s and dates were ns follow.s; 

21st May, 189C— The plaintiff obtainwJ a deci-ee 
in the High Court for the payniont of money ngainst 
the defendant. 

2nd September, 18%' — ^An apiiiication Was made 
for the tmnsmission of a certified copy of the decree 
to the Piirnea Court. 

15tli May, 1899 — Application for execution by 
arrest and imx>risoi)inent of tlie dcfoiuliuit was 
mafle, the former npplic^ition having been rctnrned 
nne.xecuted. 

12tb February, 1900 — An order on the last jncii- 
tioned application was made — returnable on the I2th 
Marc]), 1900. 

12tb Sfarch, 1900 — The-tiiuo was extended for three 
inontiis. 

(0 (18S7) I. L. a. 20 All. 7H. (a) (1904) I. h. U ‘.’6 All. 

(3> (1910) 1. h. IL 39 Uoin. 103. 
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Jst June, 1008 — An uppIiatUon was nnule in the 
High Couit for tlio ti’an.smis.sioii of n coyty of the 
decree to Muishiclabacl for the attachment of property. 

30tli June, 1903 — Order for transmission was made. 

I7th July, 1908 — Copy of tlio decree was transmit- 
ted. 

I8th Jannary, 1915 — Application was made for 
execution by attachment of 147, Cotton Street. 

10th June, 1915 — Order was made for e.xecution. 

19tli July, 1915 — Notice of application by tlie 
defendant to set aside tlie attachment was issued. 

2iul August, 1915 — Tl»e application was heaitl ant! 
refused, and it is from the order of 2nd August, 1915, 
that the defendant nppcale<i. 

Tlie point relied upon in the Court below by the 
defendant was that tlie decree of 21st May, 1896, in 
e.'cociUion whereof the attachment was made, wis 
barred by the above-mentioned SUtute of Limitation. 
On behalf of the plaintiff it was urge<i that by reason 
of the application of loth May. 1899, .ind the oitlors 
of 12th February, 1900, and 30tli June. 1908. the decree 
was kept alive and was. theiofore, enfoieeable by 
execution. 

The clause which is applicable to this matter is 
article 383 of the first schedule of Act IX of 1908. 
Tiie first column desciibes the application as fol- 
lows : “ To enforce a iudgincnt, decree or oixler of any 
Court established by l^oyul Charter in the e.xorcise of 
its OitUhary Oiiginal Civil Jurisdiction, or an order of 
His Majesty in Council.” The second column pre- 
scribes the period of Limitation, viz., 12 years. The 
third column specifies the time from which the period 
of Limitation begins to run as follows; *' When a light 
to enforce the judgment, decree or onler accrues to 
some person capable of leleasijig the right.” 

It is clear that if the matter slopped there the 

65 
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^ decree would not be enrorceuble, for it wus mutle on 
Oimm:r.rn H'c ttlst Jliiy. 189G, and the apnlieatiou for e.seciilion, 

.Sm.ii wbicli is now material, was not made until the ISth 
Sait^Su'imu •Tanuary, lOlo. Out tbeia* i.s a proviso contained in 
■ article 18.1 wbicli runs as follows ; “ Provided that 

SAsmaroA when the juilKinonl, decree or order Im.s been revived, 
or some part of the principal money secured thereby, 
or some interest on such money luis been paid, or some 
ackiiowled^jmenl of the right tliereto has been given 
in writing signed by the j>erson liable to pay such 
principal or interest, or Iiis agent, to the pemon 
entitled tliereto or Ins agent, the 12 years shall be 
computed from tlie date of siicli revivor, payment 
or acknowledgment or the latest of such revivors, 
liayments or acknowledgments, as the case may be,” 
and it is in respect of this pjoviso that the ques- 
tion wliicli bus been referred to the Full Bench 
arises. 

It is not denied that the oixler wliicb was made on 
the 12tli February, 1900, for the e.vecuiioa of the decree 
by the arrest of the defendant constituted a *■ revivor” 
within the meaning of the clause; but it is said on 
behalf of the defendant that more than 12 years luis 
elapsed since such I'evivor and that the decree is no 
longer .enforceable. On the other hand, the plaintifis 
allege that the apx>lication of the 1st June, 1908, and 
the order of 30tb June, J908, constituted a i*evivor 
within the meaning of the clause and consequently 
that the decree is still capable of being enforced, in- 
asmuch as the application was made on the 18th 
January, 1915, a date within the period of 12 years, 
counting such period from Juno, 1908. It is necessary, 
therefore, to consider iu the first instance what vnis 
the nature of the application of the 1st June, 1908, 
and the tJroceodings in conncctiou therewith. Tho 
particulars of the application are shown by the entry’ 
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in tho l.'ist coluiDJi of tljo form on wjiicli t))o ;)i)2)lica- 
tion was niatlc as follows : C 

By tmiisiiiis<5ion of a cerlifitHl copy of the ‘•aitl 
decree together with a certificsite of > 2 o;i-satisfactioii s 
to tlie Court of the Distiict Judge of >rni‘s))idabad 
within whose jurisdiction the <lcfeiulant has property i 
and by attachment and sale of which the i)laintifrs’ 
claim may be s.\tisfleii. 

The defendant has no j)io|>eriy within the juris- 
diction of this Honotirable Conn whereby the deciee 
can be satistied.” 

This was obviously an application for tj-.insmission 
ol a copy of the decree niulcr sections 223 and 224 
of the Civil Ihocediuo Code of 1882, the Code wliich 
was in fotx:e at the date of the application. The 
particulars of the application show that it was 
intended to bring it within clause (h; of section 223, 
and ihc procedure which the Court was asked to 
make use of was that pi'ovulod by section 224 of 
the Act. 

The application, liowevcr. was made upon a form 
which Was applicable to an application under sec- 
tion 235 of the 1882 Act, which deals with an applica- 
tion for e.xecutiou and which sets out the particulars 
which must be included in a tabular form which the 
applicant or some other j»eison acquainted with the 
facts must verify. 

Upon tlie application being made, an oixler was 
made by the Registi-ar that notice under section 248 
should issue. Notice was, thereuiion, served upon 
the defendant calling upon him to show cause why 
the decree should not be execuietl against him. 

On the 30th .Inne. 1908. the following oitler wa.s 
made by the Registrar; “Upon reading the notice and 
tlie afiUhivit of service no ciuse Iwing shown. let 
execution issue as prayctl,” and in concequencc of 
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ibis onler n copr of the decree 'svitb :i ceitificaie oi 
-- >?ri??-5riiisfaction TTas lo ibe Mnr=Vidaba"l 

Coiirl. 

li vras Tirgoied first that tbe older ■^;is5n ilseli 
a^t^^vivor" ^Tilhin tbe ineaiiini: of nnide of ib** 
V scbednleof ibc Limitation Aci 

The test of T^bat oonstlintes sneb a~ rerivor' is ia 
my Jndpneni •correcllr laid doTm by MooVerjee J. in 
I^ctynini TDebi t, Aghorc ynfii J[ru7:7in^i 1^1'' as 
folloTes^ "Tbe essence of the mJiTler is tliat to constl- 
inte a rc-vivor of the decree there must be expressly 

or by implication a determination that ibe decree I? 
still capable of execution and tbe decree-holder is 
entitled to enforce ii-T and 1 Ibinb it mnsT necessarily 
be implied tbnt-sneb detennination mnsi be by -a Coait 
•or person dnly •gnnlified to mate in 

Tbe qnestion. tbewfore, ntises ■wLetber by the 
siboveTnenidoned order there "eras snebsm exjiress or 
implied determination in ibis cyise* In roy jndrrmoi!: 
the $nbsrjince and not tbe iom of the mane? mnst 
be looted at s and considered from ibnt point oi Tietr 
tbe application 'tras for tbe Transmission ol a certified 
copy of tbe decree iceetbcr xrllb a certificate of^/oii- 
satisbiction and no more, -and the order made in 
smbstance xens tbat tbe application sbonld be irmnled. 
Tlie nctned "^rords of tbe order 'were ~*Lci execotinii 
issne tis prayedT* ‘TbC‘se "words necessitate a reference 
To Tbe Tipplicniion 'wbicb, as nlrendy -stated, not 
4m A^ipiicjition, ior eseccTlon, i»nt Jot The traiismissiDn 
f>rAcc‘rTifie,i copy of Tbe decree, bl 'was ssud dnrint: 
tlic ATcnment ibni tiie Appliciitirm bad to be made 
on Ti)o Joim aboxemcEmioTied. as Tltere was tio orber 
JfiTin Tirovided. To 3 ny mdnd tbe nse of a parriceb-r 
form cannot aiTect tbe marter wben once it i-f’StJii*- 
lisliad tlijit Tbe Applienfion wjis no* Jor mecnilnn. 

(1) (T9W) itc.i.a.pi. rn 
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bin merely for transmission of a copy of thedccicc. 
All that liapi>one(l in reality wjis an application to the 
Reftislrar for transmission of tUe copy of the (leci*ec* 
a direction by him that notice of such application 
should be given to the judgment-debtor, and on In's 
«o«*appcarance an onler that the copy of tljo decree 
should be transmitted in accordance with tbc applica- 
tion. Under these circumslanccs, In my judgment, 
there was no determination that the decree wa.s still 
capable of execution, and the order of the 30th .Tnne, 
1908, did not constitatc a revivor within tlie meaning 
of clause 183. 

It was further argued, however, that the notice 
issued under the directions of the Rcgistiar and the 
Older of 30th June, 1908, taken together constituted 
a "revivor.” ’It urged that the notice to show 
cause wn.s contemplated by article 183 ns a i-cvivor 
in the same way as un<ler article 182. and that such 
notice and order had tbc same effect as the procedure 
of scire facias. 

It is true that tlie direction given by the Regi.sttar 
Was that notice under section 218 should issue, and 
it has also lieeii held that the procedme embodied 
in sections 248 and 249 is analogous to the procednre 
of 5 ctre/acins and that sncIi proce<inre when properly 
and rightly as«l would con.stitutc a lovivor. See 
Jof/emlra Chandra Roy v. Shyam Das (1;, but in 
my Judgnient sections 248 and 249 were not applic- 
able to tbc matter in question. Thc'>e sections deal 
witli an application for the execution of a deciee and 
provide for notice being given to the jKirly against . 
whom execution is applied for, and if he does not 
appear, or does not show cause to the satisfaclioii 
of the Court why the tlccree should not be executed, 
the Court shall order the tiecrec to b? executetl. 

0) 3CC*Ic5«;9C UJ 27J. 
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Tlioy iiave no relation, in niy opinion, to an 

Ction-ERi'L'T upplicntiou for the transmission of a copy of fiie 
decree under section 223 which may ho ordered 
Sait Sumari according to the words of the section “on tbenpplicii- 
fiQji tlccrce-hoUler.” The notice, therefore, 

S'ANDERsos whicli was issued under section 2fS was inapjdicalde 
to the pi’ocecdiiigs in qcicstion. But it was nrped by 
ti»e learned Advocate-General that if the Court has 
in fact sent notice fo the debtor and has in fact 
adjudicated upon the matter, something has been done 
to show that the decree is capable of execution, 

T think it would be uni-easonable so to hold when, 
having regaitl to the facts of tlie ease, it is plain that 
tho Registrar did not adjadicate upon tlie question 
whether the tlecrec was capable of execntlon, hut 
inevoly^ ordered a copy of the decree to bo transmitted 
to tho ifiu'sliidabad Court, witli a certificate of non- 
satisfaction. Further, even assuming that the notice 

was rightly sent and in accordance with the provisioas 

of the Act by the Registrar, it should be pointed out 
that tho Registrar would have no jurisdiction to ad- 
judicate upon any matter such as Limitation, with 
reference to the question whether the decree was 
capable of execution. Such a question would, iji niy 
jiidgmciU, have fo be determined by the Court itf^clf 
under section 2-1.0 of the Civil Proecdiuo Code. 

It is true that I)y section (j 3“ of the Civil Procednio 
Codo any no/t-jncliciai or qieosi-judici.d act wiiiclj the 
Code requires to he done ity a .fudge may bo done h^' 
the Registrar, and the Court may liy rule declare what 
shall be deemed to be jton-jiuiifial or qur/sLjiuIiciul 
acts within the meaning of the section. Rule .t 1<> A, 
which came into foicc on l.st .September, IDI^.J, pro* 
vided that certain applicarions therein .S 2 >eeificd should 
1)0 made fo the Registrar orAIaster, and that /ill acts 
tloiio by the Registinr or Master ii/uloj' tliis rule 
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sbonJd ))o tleomctl to bo No.SOnmlor 

the said rule rofors to nppliaitions for order for 
cxccutioti of a decree or oi\ler for arrest, attachment, 
sale or otherwise, with power to onler ts«;uc of notice 
under section 21S of t!»e Code of Civil Pjoccdnre, 
where such notice is necessary. But it is clear that 
the Registrar w, IS not thereby clothed with authority 
to decide sucli a fpiestion ns arises in this case, vi^., 
W’hethcr the decree was h.iri-ed by the Statute of 
Limitation. 

It wasaigucd, however, that rule 370 of the Rnics 
then in force, whicli arc .set out in Mr. BeJchauiber-.’ 
boolc, showed that it was incumbent upon the Regis- 
tnir to is.sue the notice. Tins rule came into force 
on the 1st April, 1878. fudging fioiii tin* imfi* sittiiohed 
t(5 rule 31,1 in Mr. Beichaiuheis* book and. ibercfoic, 
before the 1882 Coile. It may or may not have b.'en 
consistent with the Code which was in force at the 
date wlion it was passed, Imt in my judgment it was 
not consistent with the scheme of the Code of 1882. 
Under that Act the appiicalion for tmnsmisslon of 
the cop3* of the deci'ce to another Conn nndor .section 
223 was A lu'oceduro under which the question whetlior 
thedeciec was capable of e.vccntion wa.s iutcuded to 
be left to the Court to winch the cof*^' <}f tJie <l('<-n*(' 
was transmitted : a jn’ocedurciliirerent in its efcsential 
from the procedure piovided lor an appUe.iliou fm 
execution ilcidf >Yitli in subsequent sections of the 
Act. In any event I think it is s.ife to say that those 
rules must be lead as inoditled by the Civil Pioeediire 
Code of 1882 under wliicli the application in this lase 
was made, and in my judgment the notice issued and 
Older made under tlie abovcinenttonod cii'cmnstaiieos 
did not opemte as a revivor witbiii the meaning of 
article 183 of the Limitation Act. Scheilnle J. 

Tt is necessary to notice a further aigiuuem by 
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the leanieil Advociite-Genoi-a), viz,, t)};jfc with reganl 

CHCTTEnrcT lo dcci'ee oil Iho ori|jinal side Ihe word “revivor’' 
Si.vG» in article IS3 means the same thing as one or more of 
Sait Scmahi the matters wJiich are mentioned in article 182, sub- 
clauses .5 and G. 

aAsr)r.R<!ov With this I cannot agree. I tiiink the fact that 
the word “ revivor’' is used in article 183, instead of 
the different maud's . specified in article 182 being -set 
out again or referred to in article 183 as might Iiave 
been done, shows that something different to such 
matters was intended. Fnrtlier, the conditions dealt 
with by the two clauses arc essentially different and 
the periods of limitation vary materialiy. 

b’or tiie abovementioned reasons, in my judgmonl, 
the answer to the qaestion referred to us should bo 
tliat the application of the Ist June and the order of 
• the 30th Jane do not constitute a revivor within 
article 183. The result will be that the appeal will be 
allowed, that the oi-der of the learned Judge will be 
set aside, and Unit the attachment effected on the 
property of the defendant, viz., 147, Cotton Streat, will 
also be set aside. The defendant will have the costs 
of the application in the Court below and of this 
appeal. 

WOODROFFE J. The Advocate-General accepts the 

definition of tlio revivor a.s a decision holding that 
the decree is still capable of execution. He admits 
that an application for transmission of deciee is not a 
revivor. U is further conceded that even an oixler for 
transmission might be i-egaixled as a ministerial act 
ami not as a revivor. In my ojiinlon, an oidor for 
transmission as such is not an onlcr on an applica- 
tion for execution, (hough it is an older on an apfdic.i- 
tlon in execution. It is n proceedljjg tahen with a 
view to furtljcr action by way of execution clso'vhoro 
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on wliicii action, unlo*;^ pieviously detenninod, tlio 
question of tlic rigid to execute the decree is decided. 
It is, however, argued that in the present Ciise there 
was something more, viz., the issue of a notice under 
section 2-18 a!id an order for Kssiie of execution. 
According to the Code a notice under section 248 docs 
not issue on an application for transmission under 
section 223. But assuming that tins was done njulcr 
lule 370 of the old rules, the question arises whether 
that rule which would seem to have been passed 
under the Act of ]8.’>9 was of foicc under the Code of 
1882. But even if it was. tins docs jiot assist tlie 
creditor. For if tlio Registrar had power to issue as a 
“ffuost-judicial act*’ notice under 2J8, lie bad no 
power to determine iudiclally that the decree was 
alive had the debtor contested the point. The Judge 
must have dune that, and the fact that the debtor did 
not appear on the notice cannot give the order passed 
that judicml character which is ncce.ssary for an oitler 
operating as revivor. It Is to be observed tliat the 
order passed was “lot execution issu.* ns prayed.’* 
The last two words make tlie oiticr operative as one 
for transmission of the decree, for this was what was 
asked. In any case it cannot be Rjud that tlio Regis- 
trar cither could or did decide tli.at tlie decree \%'as 
capable of execution. The proceedings taken did not^ 
in iny opinion, operate as a revivor within the mean- 
ing of article 183 of the Liinitatioii Act. The deeieo 
was transmitted to Mursliidabail, and, so far as ajipear.s 
from the proceedings before us, nothing was done on 
tlio order and nothing was nttoinjited to be done in 
oxecniion until nearly seven years later, I would, 
thejcfore, answer the question leferred to us in the 
negative and I agree in the onlerpisscd. 

JfooKKitJKi: .1. Tin* facts material for tiie determin- 
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1916 ation of tlio tiucstioii of law referred to the Full Beach 
CiiuTTERPor foi’ decision arc not set ont in the order of reference, 
SisGH may be briefly recited here. 

Sait Sumaei On the 21st May, 1896, the respondents obtained an 
pttrlc decree for money ajjainst the appellant on the 
■Mookerjkk Original Side of this Court. After intermediate prn- 
ceedings, which need not be described in detail at this 
stage, the decree’liolders, on the 18th Januar 5 ', 1915, 
made the present ai)plication for execution of the 
decree by attachment of premises 147, Cotton Street, in 
this city. The judgment-debtor objected that the 
application was barred by limitation under article 183 
of tlie schedule to tlie Indian Limitation Act, 190S. 
which was in force at the date of the application and 
governed it, on tlie principle that the law of limitation 
applicable to a proceeding is. unless there is a distinct 
provision to the contrary, the law in force at the date 
of the institution of the proceeding, Soni Rflm v. 
Kanahaiya LaU\). Tlio objection was overruled by 
Mr. Jnsti'ce Oliandhuri on tlio 2nd August. Bdo. 
the propriety of this decision is in question before us. 

It is plain that the application for e.xecnUon is 
primd facie barred under article 183, which requii cs an 
application to enforce a decree of a Court establis let 
by Royal Cliaiter in the exorciso of its Onlmaiy 
Origiiuil Civil Jurisdiction to he made within 

years from the date when a present right to ciifmtic 

the decree accrues to some person capable of releasiUr- 
the right. As the application for execution, ‘ 
■svhich wc ate here coucernetl, w’as made on ic 
bSth January, 1915, in respect of a decree dated the 
21st May, 1896, the decree-holders seek to escape t m 
bar of limitation by reliance upon that portion o t ic 
provLso to article 183, which lays down that when t ic 
docroo has been revived, the prc.scrib-’d pciioi o 
Cl) (mi3) I. f, It. 35 AH. 2*7 ; L. It. 4') t. A. 74 : l7 C. 



VOL. XLTII.] CALCUTTA SERIES. 


927 


t^^'elvc ycais sliall 1)0 computed from tlic (hile of snch isif; 
ixjvivor. It is llius incumbent upon the decroo- ChJt^put 
holders to ostubllsh that the decree w.)s revived R‘’<oir 
. within twelve years from the 2Ist May, I89C, and that SMT.swmBi 
since the date of such levivor, twelve j’cars had not 
elapsed on the ISth January, 1915. To substantiate Mookfrjfs 
this position, they icly on an appiication made by 
thon on the 1st Juno, 1908, and the oitler passed 
thereupon on the 30th June, 1908; the combined cfTect 
of the apj)lieatiou and the order was, it is argued, 
to levive the decree within the meaning of the proviso 
to article 183. Tins view is supported l)y the decision 
in Sttja Hosaeni v. ^tonohm' 7)^.*? (1). thonjjh a enn- 
tRiiy view liad Ijcon accepted wlicn ih.it case was 
(teard iu tlie first inst.uu\*. Snjn Hvs^eni v. MonoJiiir 
Dets (2). The contention of the decj-ce-ljoldors silso 
receives some support from the decision^, in Unirao 
Singh V. Laciani Snraiu (3) ami Df'ni Madho v. 

Shiva .Va/’flin (4). Ti)c convetnoss <>f tllc^e decisions 
has, however, liecn impu;?iicd befoie on liehaif of 
tlie jadgmeut-detitor. 

There is no dormiiioii of the term ** revivor*' in tlie 
Indian Limitation Acts of 1859, 1871, 1877 and 190S. 

But the liistoncal icvicw contained in tlie judgments 
in the cases of Asiioolosfi Dnlt v Doorga Vhnvn 
Ohatterjee (5), Fulteh Nnrain Chotvdhni v Chnnitra- 
bati Cho'vdhrain (Q) i\n*\ Jof/eiulra Chandra Rog v. 

Sftyam Das (7) shows beyond ilotilit tliat tlie pioee- 
dure for revivor of judgement on the Original Siili* 
of this Court was substantially analogous to the writ 
of scire fdcias under the Comnion Caw (rule 19.i of 
the Rules of 1851 on the plea sitle of the .Snpiouie 

(1) (189G) 1 l,. u. ‘>1 Call. 241 (5) (1830) 1. 1.. I! r. talc 5i)4 

(2) (18D5) I r.. It.2l ChIc. 0»t (i.) (I89i) I J,. I!. 20 Cal 501 

(3) (1004) r. I,. If. 2'5 All. .I'lr. (7) (ItW) J I. 41 CaK 543 

(4) (1007) 4 All. I.. J. 405 !*C J. J 27J 
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ation of the fjiiesfcion of (aw referred to tl»e Full Bench 
CnuTTErrrcrr Occi.sioti arc not set onfc in the order of reference, 
Sison may be briefly recited heie. 

Sait SujfAai On tliG 2Ist May, 1896, tlio respondents obtained an 
parte decree for money against the appellant on the 
nroop:Enjf:n Original Side of this Court. After intermediate pro- 
ceedings, which need not bo described in detail at this 
stage, tlic decrce-liolders, on the 18th January. 1915, 
made the i)rescnt application for execution of the 
decree by attachment of premise.s 147, Cotton Street, in 
this citv. 'JTie judgment-debtor objected that the 
application was barred by limitation nuder article 183 
of the scUcdnlc to the Indian LimUn-tion Act 1908, 
which was in force at tlic date of the application and 
goveinted It, on the principle that the law of limitation 
applicable to a proceeding i.s, iinles.s there is a distinct 
provision to the contrary, the law in force at the date 
of tlic institution of tlic jn’oceeding, Soni Rrtm 
lOtnafiaiya Laid). The objection was ovormled hr 
Mr, .Tiiatico Cbaudimri on the 2nd August. 
tlie proprieti* of this decision is in question l)efoie us< 

It is plain that the application for execution it' 
2Jn'md facie barred ixniler article 183, wliich icquiies an 
application to enforce a decree of a Court cstablishei 
by Royal Chaiter in the exercise of its Oidiniu.' 
Original Civil Jurisdiction to be made within twelxc 
yeai’S from the date when a lu'esent right to eiifo^ 
the decree accrues to some person capable of reic‘i'<iiir 
tlie right. As the application for e-'iccufion, uh ' 
W’liicU We ate Jiere concerned, was made on t 
l8tU January, 1915, in respect of a decree thitcd the 
2IstMay, 1896, the docree-holders seek to escape the 
bar of limitation by reliance upon that portion of the 
proviso to article 1«3, which lays down that when the 
decree (kis been rovivecl, tlic prescribed pcrioil o 
(i)(if>i.p r. a a. 33 aii 227 . l. n. to f. a. 7 t ; i7 
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twelve ye.Tis .shall ho comimtcil from the ^hite of snch 
i-cvivor. It is thus incambciit ui>on tlio (locrcc- 
liol<lers to cstahlisli that the decree was revived 
within twelve years front the 21st May, 1896, nnil that 
since the tlatc of such revivor, twelve years had not 
elapsed on the 18th January, 1015. To substantiate 
this posuioft, they rely on an application made l)y 
them on the 1st Juno, IDOS, and the older p:issed 
thcreupnii on (he ^lOth June, lOOS; the combined effeef 
of the upiilicaiion and the order was, it is ar^jned, 
to revive the decree within the meaning of the proviso 
to article 183. This view is supported by the decision 
ill Sttja Hosfieni v. JUtonohur d), thonf;li a con- 
trary view had hoen accepted when lh.it case was 
heard In the first instance. Sujo flossein v. Moiwhur 
Oas (2). The contention of the decrec-liohleis also 
receives some suppoit from the decisions in Umrao 
•Sin, 9/1 V. Lachmi Moram t3) and Bnn Madho v 
•Si'tim .Varat/i (4). Tlic correctness of (lic'it* riecisions 
has, however, been impujjned betoi*e us on beli.iU of 
the judgment-debtor. 

There is no dcfintiion of the term " ixjvivor' 111 tlie 
Indian Limitation Acts of 1859. 1871. 187/ and jyO<S. 
But the historical review contained in the judgments 
in the c.ises of Asfiontosh Didl v. Doort/a Churn 
Ghatterjee (5), Fulteh Nnrain Chowilhru v. Chtimlra- 
boti Choivdhvain (G; .-uid Joqendra Chandra [io>j v. 
Sliyain Das (7) shows l)eyond doiilit lliat tlie proce- 
dure for revivor of jiulgemeul on the Oiiginal .Side 
of this Court was snb-.tnnti.\lly analogons to the writ 
of scirc facias under the Common Uiw (nile iPa of 
the Rules of hS.'il on the plc.i side of the Suineme 


(1) (1891-,) l I.. It. Ul fjk 24t 
(•2) (1895) I r.. It. 2 I Cate. Oil 

(3) (1004) I. 1. n. 26 Ml 361. 

(4) (1907) 4 -Ml L. J. 405. 


(5) (1830) r t. a. c. Call- .'■.III. 

(6) (189») I 1. It. 20 Cal.' 551 

(7) (1909) I I. K.3*»Ca5.,5n, 

9C I. J 271. 
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Court), Tliat procedure snbseqnentlj’ embodied 
CiiuTTEnruT sections 248 and 249 of tbe Civil Procedure Code of 
Sixnu ]882and later on reproduced ns Order XXI, rules 22 and 
SutScmari 23 of tbo Code of 1908. Under these provisions, where 
nn application for cxectUion is made, a notice is 
required to i.ssne to tKe person against whom execu- 
tion is applied for, if more tiian one j’ear lias elapsed 
from the date of the decree. The notice calls upon 
Jiiin to show cause why the decree .should not be 
executed against him. If he does not apxiear or does 
not show cause to the .satisfaction of the Court, the 
Court orders the ileci^ee td be e.xecuted. Tho orcier 
for e.xoeutioii thus made oj>eratcs as a revivor, hut the 
mere issue of the notice does not by itself produce 
that consequence, Monohar Das v. FtUtch ChatuH^)’ 
This fully justifies the rule ennneiatod in Katnini 
Dchi V. Aghore Nath Mahherji (2), namely, tl^^d to 
constitute a revivor of a decree there must be, 
expressly or by implication, a determination that 
tho decree is still cjipable of e.xecutioii and tho 
decrec’lioider is entitled to 60101*06 it. It is of vital 
importance to add that .such determination must be 
made wntli jurisdiction and by a comxieteut tribunal. 
Tested in the light of this i>rinciide, what is the tme 
Xjosition of the decrcc-holdeis in the case before ns ? 
On the 1st June, 1908, they applied for tiansinis^ion of 
the decree from the Original .side of this Court to tiie 
district of Mursliidabad, on tlie ullog.itiou tliat tht 
judgmcut-ilebtor liad no property wdthin the lo^.i 
limiLs of the OHlin-iry Original JurUdiefiou ot this 
Court, while he had property w’itbtn the jurisdiction 
of tho other Court. The apidication, tlioiigh made 
obviously under section 223, cliiiHe of the Code o 
18S2, >v,\s described as one under sociio!i^ 23,1 foi 
o.xoontion of thcflecreo; this was indisputably mm* 

(1) (mos) I. L. U.30 CjI,. 97D (2) (IPO?) 0 f. h J- »'• 
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leading, ai»l if wo look tr> tl»t* siihstaoco of tho matter 
ns wo must do, wo cannot ultribute t(x the ni>i)Iicatioii 
a cbaracter it tlul not »*ca\ly possess; what is essen- 
tial in matters of thi.s dc-scription Is the substance 
anil not the mei'C form. The iccoitled the 

following onlcr on the application on tlie 1st .Tunc- 
1908: Let notice issue iimlcr section 218 («).” Tliis 
clearly was not in conformity witli tlie Code which 
contoinidates tlie issue of u notice under section 24K 
on the basis of, not an uptdication for transfer of a 
decree under section 223, Imt an actual application for 
execution under section 235. Tlie scheme of the Codo 
in this respect will be found fully analysed in the 
case of Sreepati Charan Chowdhnnj v. SltamaUlUo\)e 
Diiit (1) and need not be rcprodiicetl lierc. The sub- 
stance of t!io position is that the j^roup of sections (A) 
from 223 to 229n in Chapter XtX deal with the 
Comts by which decrees may be exeented, while the 
group of sections (Bl from 230 to 238 deal with appli- 
cations for execution. These sections indicate that 
an application for transfer of a decree is in no souse 
an application for e.xccutlon, Nilmonff Singh Deo v 
Biressxir Banerjee (2), Chatlerput Singh v. Daga 
Chand Mai'ivcn'i (3), Khelpcd v. TUcam Singh (4) 
w’hieh dissents from v, Nanni (5>. It is 

not necessary for us to consider ivliether, as indicated 
in Bhahctni Charan Dull v. Pratap Chandra Ghosh 
(6), an application for transmisnion of a deciee may 
not be deemed an application to take a step in aid 
of cxocutioii, nor is it necessary to discuss whethei, 
as indicated in Hu.scm Ahmad Kaka \ . Saj n Maha- 
madSahidCtha Court may not decide the question 


(1) (1010)15C. L. J Vii . 

15C. W. N. 661 

(2) (1889) I. h. 11. 16 Call. 714 

(3) (1911) 23 C L J. 611. 


(4) (191 ») 1. L. n.3l All 390. 

(5) (1886) All \Y. S. 137 
(G) (1901) 8C. \V. .N'.573 

(7) (1899) 1 L 15 Dow 23 
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of limitation oven before transmission of tiie decree, 
CHOTTEiinT ''vlietber. as ruled in Snhan/ Mundul v. Murari 
SiKGii Cliowdlirff (1), even after transmission the Original 
S\iT ScjuRi Court may not, under section 239 of the Code of 1882, 
decide tlie question of limitation when execution had 
UooKERjFK been stayed in the Court to which the decree has 
■ • been ir.msferred. For the purposes of tne present 
case, it is suflicicnt to hold tliat section 230 makes it 
plain that the appliciition for e.xecntion must be 
presented to the Court to wliicU tiie decree has been 
transmitted for execution, wliile the explanation to 
section 248 .shows that the notice required by that 
section must, where the decree has been tmnsmitied, 
be issued by the Court to which the decree ha.s been 
sent for e.xecution. Consequently, the issne of the 
notice in this case under section 24S, on the basis of 
the application for transmission of the decree, was Jiot 
in conformity with the Code of 1882 which was in 
force at the time. It is said, however, that the action 
taken by the Master was in accojtl with the rules 
framed h^’ the Court when tlie Code of 1859 was 
in force, Raja Sreenath Roy v, Rouiei>h Chandtfi 
Acharyya ChaudhiiriiH). It is needless to iiive.sti- 
gate wliether the riile.s, when first framed, were 
consistent with the Code of 1859, for, even if they were, 
it is plain that after 1882 they could be deemed opera- 
tive only in so far as they w'ere consistent with the 
Code of 1882, Baijnath v. Ahmed Ma^aji Stdejif^)' 

It is significant that the rules framed after tlie Code o 
1908 have been made consistent with that Code, am 
notice under Order XXL rule 22, is no longer requires 

to be issued upon an application for tninsmission 
under section 39. "We next pass on to the order mat e 
by the Master on the 30th June, 1908, on return o 
(1) (188C) I. L. K. 13 Calc. 257. (2) (1908) 12 C. W. .V. 897. 

(3) (1912) I. L. «. 40 Cate. 219. 
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afiklavit of service of the notice uniler section 248: 
“Uiion reading? the noticeaiu? the aflieJavit of servicei 
no c.msc being shown, let execution issue as prayod.*’ 
The language of the coneliuling portion of this order 
is significant ; what was prayed was tninsmission of 
the decree, and what was actually done pursuant to 
this oixler of the Master was not the issiie of any 
process of execution, but only a tiansmissioii of the 
decree ou the 17tU July, 1908. Hcixs again if we look 
to the substance of the matter, -as we must do, we find 
that there was in reality no determination by the 
Master that the decree was still caixible of execution. 
It is further plain that the Master had no authority 
to make such a determination, for section 249 requires 
that the Court should consider the objection, if any, 
and determine whether the decree should or should 
not be executed. This Is clearly a judicial .ict which 
cannot bo delegated to a Master under section C37 of 
the Code of 1882, and it is worthy of note that 
although rule olo (A) invests the Master with power 
to oixlcr issue of a notice under section 248, it does not 
authorise him to give a decision under section 249. 
It is, I think, incontestable that there was not in this 
case an order under .section 249 by the Master, and, 
that, if there was, the or-der must be treated as made 
without jurisdiction. My conclusion consequently is 
that upon the application for transmission of the 
decree under section 223 a notice under section 248 
could not properly be issued, that such notice, though 
issued, did not by itself operate as revivor of the ilecree, 
and that there was not in fact and could not in law bo 
such a determinatiou by the Master under section 249 
as would operate to revive the decree. 

It is not necessary to examine in detail the conten- 
tion that article 183 should be construed in the light 
of article 182, and that whatever is suflicieiit to keep 
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alive {I decree for the piii'iiosseri of article 182 ^lioiild 
•CntTTTEnri'i deemed PuOicicnfc for the purposes of article 183. 

Sisr.ii There i.*?, iji }ny opinioji, iio basis wJiatever for this 
Sait SuMMu contention ; the scheme aiul Scope of the two aitielcs 
are radically distinct and no useful purpose would 
he .served by un entfeavour to amaigamate theui or to 
interprot one by infot-ence to the other. 

On theso grounds, I agree tliat thi.s appeal must bo 
allowed with costs throughont, the order of Chnndhuri 
J. set aside and the attuchmeut cancelled. 

CniTTr J. I agree for the reasons given by the 
learned Chief Justice that the question referred to 


McOKKaiei: 

J. 


US should be answered in 
nothing farther to add. 


the negative. I Iiave 


N. R. CtlATTBRJEA .7. 
opinion. 


I am also of the 


Api}eal ailowcd. 

Attorneys for the appellant: S. O. 

Attofticys lov the cospondenis : 0. C.Goiiffidt/ <S> o. 

0 . M. 

ORfGrN/lL CIVIL. 

B'f^jre Chaadhuri J. 

BHUPBNBRA NATH BHOSK 


B. D. SASSOON A' Co.* 

Adorney's l,ie>i/or CosIt — PraetiCf-^Set’fjr — -ItWA"'? f*"*^*^ 

Wliere on an application liy the dcfenJauls Umt patisfi'in*®’' ® 
ohteiiicil i\ga‘it]f‘t tUeia hy tlie plaictiff ahoi'JiJ he cnlcretJ 1’)’ 
fl Uccrce upon an aivarU in tlicir farcur ejmin^t the plaiiiUfF, it ^ ^ 

o frohUiiCary ordite ftatf Iieen tnsJe acaifnt the 

** Aj’plicitioo in Original Chil Suit Kn. 1339 of 
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dtcre? obltined by » tlitrd party, and tlic attorney for the plaintiff claimed 
a lien for costa on sach : — 

Hell, tl>at the defeiidanl-t* application to «ct-i'ff wa« proper, hut 
that this was not a case in which the Coartoit!;)tt tohold tiiat ttie solicitor's 
lien intercepts the 8“t-off chimed. 

Edtrardi v. Ifopt Ttlaltg Latkam ^2), ^aieal Xasim of Henffal 
T. Beera Lall SmI( 3), Suyrastaajroi Selty v. Burrif Froo 
Culhanjre SangjUkoy t. Fajkavjt^ \'ijpat (5) and Gocdfellme v. Gray (G) 
referred to. 

Tins tvas an application by Babn Rasik Lai 
Jlnllicic, Attorney for the plaintiff in the above suit. 

The plaintiff in the above suit hail obtained a 
decree against the defendants on the lOfh Angiist, 1915 
for Rs. 1,431-S-O, but prior to this decree the defend- 
ants had obtained an award on the 30th April, 1915 
against tbo plaintiff in this suit for Rs. 1,451-9 which 
included costs Rs. 133. On the""24th Angnst, 1915, the 
defendants applied that satisfaction of the plaintiff’s 
decree might be eiitei'cd. Bofoi-e the healing of the 
application was disposed of, itappeaml that a prohi- 
bitory order had been issued against the plaintiff in 
e.xecutlon of a decree which had been obtained against 
him by lleisrs. Christie and I<!e ; while the plaintiff’s 
attorney claimed that he had a lien for his costs. 

The application of tlie <lefoiidants was therefoic 
directed to stand over for notice to Messrs. Christie 
and Ide and another creditor. When the matter came 
np the Court held tliat Messrs. Christie and Ido and 
the other creditor were entitled to a pro rata distri- 
bution of the amount of the decree in favour of the 
defendants, Messrs. E. D. Sas.soon & Co., bnt the onler 
was made subject to any npplic,\tIon that might be 
made by the attorney in resiwct of his claim to'a lien 
for his costs. 

(l) (1885) 14 Q B. U. 922 (4) (1887) I. L R 14 Ct\c 371 

».2)(1889) 41 CI.. n. 518. (5)(r9i]<} C Dom L. iL 87.?. 

(3)a373)10n.L 11. 444. (6) [1899] 2 Q D 49?. 
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Gknitak, for tlie nttoruey B.ibii Rassik 

BiiDrENDHi Bal Mullick. The attorney has a lien on the decree 
ath^Bhose foj. ijjg pQgtj,. should only be allowed 

subject to the attorney’s lien, and this lien is enforce- 
able against the attaching creditors. He referred to 
the following c-rses- Oollett v. Presfon(l), He Mams, 
ex parte Grijffiu (2), Hdw frds v. ffope (3), Blakey v. 
Latham (4), Natvab N^azim of Benqal v. Heero. tail 
Seal (a), Supram intf nt Setty v. Htirry Froo Mug ((>)■. 
and Culliaujce Sangjihhoy Raghau-jee Vijpal (7). 

Mr. A. A. Atteloom, for Messrs. E. D. Sassoon & 
Co., the defendants, contended that it would obviously 
be unfair that the defendants’ claim to set-off should 
be intercepted by the attorney’s lien on tho decree 
for his costs. He relied on Pringle v, Gloaq (8) aiicl 
Goodfellow V. Gray (9). 

Chaubhuri J. This is an application on behalf 
. of the plaintiffs* attorney that he has a Uen on tlic 
judgment obtained by the plaintiffs against the de- 
fendants and that his Uen has priority over all other 
chums. It appears that prior to the decree in this suit 
the defendants liad obtained judgment upon an award 
in their favour dated the 19th March, 1915. The award 
was filed on the 30th April, 1915 and became capable 
of immetiiate execution. By that decree the defend- 
ants were allowed Rs, 1,451-9 which included co<4ts 
to the extent of Rs. 13.3 again.st the present plaintiffs* 
Subsequently, tbe plnintitfs obtained a decree ngsuti'’! 
Sassoon & Co., namely, on the lOth August, 1915, for 
R^. 1,431-8. On the 24th August, Sassoon A Co. applied 

(1) (1852) 15 Bcav. 458. (5) (1873) 10 1). L- »• 

(2) (1880) 14 Ch. D. 37. (G) (1887) 1, L. It 14 Calc. 374. 

(3) (1885) 14 Q. n, D. 922. (7) (1904) 6 Bom. U K. ^’9. 

(4) (1889) 41 Ch. U. 518. (8) (1879) 1 Ch. D. C76. 

(9) [18993 2 Q. B. 498. 
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on a tabular stateinont ibat .s:(tisfaction of tbo ])laint- 
ills’ decree might bo entered. WoodrofTe J., held 
that it was a proper application, but inasmuch as it 
appeared that a prohibitoiy order had been issued 
agjiirist the plaintiffs in execution of a decree which 
had been obtained against them by a firm named 
Christie and Ide in Suit No, 2 of 1913 for a large sum 
of money, he directed tlie matter to stand over for 
notice of the application to them. The matter came up 
before me, and I held that Christie and Ide and David 
Sassoon & Co. were entitled to pro rata distribution of 
the amount of ihe decree in favour of Sassoon k Co. 
At that time learned counsel for the attorney for the 
plaintiffs submitted that he had a lien lor costs, and I 
made my order subject to any application that might be 
made by the attorney in respect of his claim. That 
application has now been made. 

Reliance Ijas been placed on behalf of the attorney 
on the case of Edwards v. Hope <^1). That is a case on 
the English Older LXV, r. 14, which <lea!8 with “ allow* 
ing a set-off for costs notwithstanding the solicitor’s 
lieu for costs in the particular cause or matter, in 
which the set-off is claimed.” The rule was held 
applicable to costs in the same cause, not in different 
actions, and that in the equities of that particular case 
the balance was in fayour of allowing tlic solicitor’s 
lien”. . . jSrfjyards V. (1) has been followed in 
Blahey v, Lat/ia»i(2). Kay J., while feeling bound 
by the decision in Edwards v. Hope{l)^ expressed iiis 
opinion that the equity claimed on behalf of the 
attorney was the most extnioixlinary equity he had 
ever heanl of. In England the pmctice was different 
in different Courts, and conflicting. In the Common 
Pleas a set-off was allowed without reference to the 
lien, but not in the Court of Chancery. It seems to 
(I) (1685) I< <3 B. R 922. (2) (1889) 41 Ch. O 6l8 
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^ mo that we are not bound to follow Edwards v. 
BtiuPEsDn* as wo have no such rule here, and unless I 

Natu^Bhose convinced that the equity* on behalf of the attorney 
SAssooy is such that it ou^iit to be allowed against the defen- 
^ dants in this notion. _hi this case the defendunts hud 
CHAtronuRi obtained a decree prior to the decree obtained by the 
plaintiffs. I do not think that it 1ms ever been recog- 
nised that a solicitor has higher rights than his own 
client, and it has always been held that the lien is suh- 
jieci to all the equities between the client ««d the other 
parties interested in the property. Li considering’ 
Blakcy V. Laiham.(2), Kay J. says that there is no 
such thing us Hen except upon something of w’hich 
you have possession, and that although one speaks of 
an attorney having a lion upon a judgment, it is in 
fact ouly a claim or right to ask for the interven- 
* tioii of tiie Court for his protection, when, having 
obtained judgment for his client, he finds tbere is a 
probability of the client depriving liim of his costs. 
He did Jiot think it was reasonable to bold that the 
solicitor had .an equity against the defendant com- 
pelling him to pay instead of setting it off. No case 
in India has been cited to me which supports the 
attorney’s claim in this suit. 

N'awab Nazim v. ffeera LaU Seal (6J nieicJy holds 
that the attorney has a lien against an attaching credi- 
tor. In Supramanyan Setty 'fr.^Htirry Froo Mag 
it was held that an attorney’s Hen for costs 
priority over the attaching creditor. CulUanice 
Sangjihhoy liaghanyec Vijpal{b) was referred to; 
it simply hold.? that the Court has siimmaiy jurisdic- 
tion over its suitors ill tiic matttSr of attorney s I'cn. 

The same also has been iield in this Court, bat t m 

(1) (1885) 14 Q. B. P. 9i2. (.'}) (J873) 10 B. U B 

(2) (1889) 41 Ch. P.6I8. (4) (1887) I. L. «. 14 Cufc 374. 

(5) (1904) C Bom. L B- 879. 
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such lien intei’cepts the right toa set-ofC liiis not, so fai- 
ns I know, been directly held. Order XXI, r. 18, 
provides for set-off being allowed in cases of execu- 
tion under cross-<iecrces. In Goodfeilotv v. Graij (1), 
it was held that the rule of set-off ai>plied to dumages 
in diffei-ent actions, notwithstanding a charging order 
in respect o£ soUcitor’a costs iu one of these actions. 
It is also to be noticed tbal Edwanls v. Sopc f2) dealt 
with the question of set-off of costs under the rnle. 

The attorney, it is to be noticed, merely states that 
he has been unable to get the \>alance of his costs 
from the plaintiffs notwithstanding demands, and that 
the plaintiffs have closed their place of business and 
wore and are residing outside the jinisdiction of this 
Court. The attorney docs not s;iy (hat thcio is no 
chance of recovering ids , costs from his clients and 
that this is the only property out of which his claim 
can be satisfied. It does not appear also that lie has 
taxed his bill of costs. 1 agree with WoodiolTe J. 
when he held that the defendants' application to set- 
off the costs was proper, aii<l I hold tlmt thi.s is not 
a case in wliicii I ought to hold that the solicitor’s 
lien intercepts the set-off claimed. Tlie application 
will therefore be refused with costs. 

W, M, c. Application refused. 

B. 49*. ' 11 D 922 


1916 

IlllOrEVDRA 

Natii Bhose 

Sassoon 
& Co. 

Ciurmjuni 

J. 
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1916 
Jan. 25. 


APPELLATE CIVIL. 


Before Holm«Qod and Imam JJ. 

'UZIR ALI SARDAR 

V. 

SAVAl BBHARA.’ 

Remand — Itemanl after addition of parl'iee h'j Appellate Conrl— ’Amend- 
ment of plaint — ft'/iet6er tehole ca»e KPiflut/e ^ in eon$eqtienee — Cicil 
Procedure Code (.^cl V of 1905) t. 10 r, 0. XLl, rr. 35, 25. 

There ore oUier po«8iWe case-* of reinanj winch are not included m 

0, XLI. 

Chandra Tripati r. Pranlrishna De (1) liUHngtilsbcd 

In tl.o Oodo oE Civil Ptocedute, 1905, the l.egi>l.tture liat pren the 
Ijower oE amtndineot to tlio Cjurt ot Appeal oml, at a necessar;' outcome, 
it liaa tUq petver ot reioanjing tlie wliole c.»s wl.en an ameo Jment ot 
plaint ii granted and when parties are added. 

The general provision in s. 107 for a remand la not governed or limit 
l>y 0. XLI alone, but ii subject to suob co'iditloni and limitations as may 
be prescribed In the roles and orders, the oniciidmeut of a plaint ntid addt 
tion of parties in a Court of appeal being among them. 

Second Iii)pe.al by Miub CTzir Ali S.in:I:tf, tbe 
plaintiff. 

The plaintitE brought this .suit in the Court of fbe 
Subordinate Jinlge of .le-ssore to eject tlie defeiuhoits 
from 19 plots of Jantl measuring 39 biglias and H 
cottas situated in inaii'Ui Solemanpnr, alleging that 
he hud come into exclusive possession by partition. 
The land had been granted to the predeees‘iois-i”' 

* Appeal from Appeltale Order No. 358 of 1912 tfgainst tlie order of 
Q. S Dutt, Additional IMstrict Judge of Jessore, clitcd April Iv, 191 
rcTersiiig llie order of Tarak Nath Diitt. Subordinate Judge of Jesaore. 
dated May 31, 1311. 


(O (1913) I. I„ «. 41 Calc. 103. 
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inte»x‘.st of the (lefendjints as ser\’lce-tt*uiire for bear- i9i«> 
in{» pallries, but they bad refused to perform tbe sor- LziTAii 
vice wbeu called upon by the plaintiff. The defend- Sardar 
ant's admitt<‘d that the land had been originallj' saVai 
gninted as service-tenure, biit contended that the 
propiictors subsequently resumed the service-tenure 
and re-settleil the land with their predecessoi‘s-iu- 
Intcrest as jamai land givin*; them a transfemble 
right, and they acconlingly sold their /ttniai tenancy 
to one Jlr. JfcLeod and then took settlement from 
him as his «n<Jer-i’!{i3'at. The learned Subonlinate 
Jndge decreed the suit holding that the fact of re- 
sumption had not i)cou j>rovcd bj' the defendants. 

On appeal, tin Additional District .lodge of Jessorc 
reversed that decree and remanded the whole case 
for production of certain documents after adding 
Jiecerfsaiy parties including Mr. McLeod. 

Babu Mahendva i^ath [i^y (wHh him Dabfi Amat'- 
endra Nath Bose), for the appell.mt. I submit that 
0. Xin, V. 1 of the Code of Civil ProctMlure for the 
profluction of paj>Gr.s i.s imperative. It Is )iot a 
tnuisferablc holding and it has come to an end. 

Tlie PnvN’ Council decisions ;ue in niN’ favour. Tbe 
Coiut had jurisilictjon to adil certain partie.s for tJio 
proper mljiulication of the question in issue, but 
he directs us to make them lurties. 

[iMAJt .1. He says in one i>lacc — let Gohimihone be 
made a pait^’.] 

U’iiatcvor affects tiic nicn'ts of (he case im»jn<lices 
me. Roads 0. XIA. rr. 23 ami 2.5. This is not a deci- 
aiou on a pi-eliniinary point, ami the ivnmnd of the 
whole Case is l).td in law. X<thin Chandra Trtpati 
V. Prankrishva De (1). 

[IIOLMWOOn .T. I have l.ilolv differtMl from that 
(I) (1913) I. J. « (I Calc. lOS. 
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1016 decision. A remnnd after amondmont of piaint in 
UziTali f^ppeal under seT*.tion 107 of the new Code of Civil 
SARDAti Procedure entails de novo trial by tbe first Court, 
Sa\*ai tbe newly-added defendants can claim tbe ri^bt 

Behaba. to file a written sbitement and adduce evidence.] 

Tliis irregular-i'emand order does affect, tbe merits 
of tbe case. 

Mr. H. D. BoS 6, Babu Siva Ptaaanna Bhatta- 
charyi and Babu Tarakcstvar Pal Chowdhurjj, for the 
respondent, were not called upon. 


HoLMWoon AND iM.iftf JJ. Tlus Is an appeal fioro 


an oixler r'Jinanding a case on appeal. T)ie 2 )lnint was 
filed so long ago as the IStli May, 1910. The jndg- 
ment of. the Suboixlinate Judge in the Court oI first 
instance is dated tbe 31st May, 1911 and tbe jiulgnieut 
now under aitpeal before ns is dated tbe IStli April, 
1912. We are now at the end of January, 1916. It 
is in our opinion very lamentable that this matter 
should be still undecided, more especially as, for the 
reason.s which we are about to give, there doe-s not 


appear to have been any substance in tbe uimeal. 

- It is contended, first, that inasmuch as tbe Court' 
of first instance did not decide tbe case upon ai>ie i 
minary x)oint the oixler of remand ouglit to have hcen 
made under Order XLI, rule 25, and that the Appe 'do 
Court should have kept the case on its own file. 
this connection it is conceded that the irregulautj 


cannot bo given effect to, unless the appellant was 
prejudiced by tiic procedure adopted ; and in oixlcr to 
esbiblish that Jjc uras so prejudiced, it is poiJited out 
that two ortlers, which are alleged to bo erroneous 
in law, wore p.assed incidentally by the lower Appel- 
late Court. The fiixit was that three documents were 
admitted which hud been rejected by the fli^t Court 
as out of time, and the secojul was that the Judge has 
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y-ii 

directed the plainliff tondd three persons as defend- 191C 
ants before proceeding with the case. UzhTali 

Now, curiously enough ncitlicr of these points 
has any substance in it. It is clearly found by the savai 
learned Judge in the Conn of ApjHjal below that the bEiuni. 
documents wei-e not out of time, ami his finding of fact 
entirely disposes of the qnc.stioji and .shows that the 
Subortlinate Judge very imi>roi)erly rejected tliese 
papers on one e.'cctiso on the 2oth April, 1011, and on 
another and wholly diffei-ent excuse ou the 26th April, 
when a second attempt was made to file them. Wo 
need not go into details which arc fully set out in the 
judgment of the lower Apj)cllatc Court. 

As wgaixls the second point, we do not think that 
a somewhat confused .sentence in the penultimate 
panigraph of tlie judgment was intended to moan that 
the burden of adding tliese dcfcmlants should bo 
thrown upon the plaintiff, fn another passage in the 
judgment tlie Juiige clearly directed that they should 
be added and the case should proceed. Wo are clearly 
of opinion tlmt Jtr. McLeod was a necessary party. 

It is contended before us that the alleged landloitl set 
^ up by the persons whom the plaintiff seeks to 6ject 
need not ho made a p.irty to the .suit, and certain 
judgments of the Jiidicjal Committee are I’elied upon 
in which it is held that it is not iiece.ssary for the 
phuutitf in a suit for ejectment to make any one a 
party who is not in possession, merely because the 
defendant sets him up as lus laudloixl But these 
cases c;ui easily be distinguished from the prasent cjise 
whei-c it is found as a fact th.it there was a tnmsfer of 
the tenancy right from the ilefeud.iuts to Mr. McLeod 
and as a fact that Mr. McLeod was rightly or wrongly 
admitted to the defendants’ possession as tenants and 
that the defendants are holding under him as su!>- 
tenants by paying him ivnt. Under the circinnstnnc<*.s 
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WIC 

Uziit Ali 
Sawiau 

Savai 

Bekara 


ifc in clearly not only nece-isary but to tbe interest of 
the ])huutilE to get rid of Mr. McLeotl. 

As reganls tbe other two persons Gobardbau and 
Itulii, whom the defeiuhints put forward as their 
co-sluirers, the adding of co-sharers as parties wiieii 
a retrial is necessary is a matter of discretion with 
the Oourt. and it is certainly’ to the interests of tbe 
plaintifE aa well as to the interest of every one else 
that there abonld be some finality in this litigatior. 
and that all the co-sliarcrs should be added. 

This brings ns to a reconsideration of the veiy 
first objection that tbe j-emand was 'incompetent In 
the form in which it is made. With all respect for 
the decision of the learned Judges in the case of 
iVrtbtn Chandra Tripati v. Praii 'rrishna De (1). it 
be x)ointed out that that decision differs from several 
previon.s cases by whicli we are bound, and as the 
learned Judges decUn*Hl to refer tbe question to a 
Full Bsiich, becansc they were of opinion that it 

did not directly arise, the case being ‘di.sposed of on 
anotlier ground, it is not therefore an authority or 
the very general projiosition that there is no otlioi 
jjOHsible case of remand whicli is non included in 
Order XLI, Now, this very matter of amendment of 

a plaint in an Appellate Court with necessary nddi- 

tioii of X)arties is on the face of it a case whicli canno 
possiljly fall under Order XLI, rule 23 or rule 25. ^ 

is not a decibi m on a pi-eliminary point, there oie 

may be said that the whole Case cannot be reni.iiu cf . 

but it i.s not a c.ise in wliich certain issues can >c 

framed and certain additional evidence .can bj la '«-n 
under rule 25. for new I’arties having bejn added am 
the plaint h iviiig b 3 en umemlcd. t!ie added doreiidanls 
as well as tlio original defomhmts have a right to luo 
fresh written statements and to have the wliolo case 
(l) (1013) I. L. n. 41 Calc. 10^. 
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re-opcnwl. It sccjiis to have been overlooked that 
in the new Code of Civil Procedure the Lejjislature 
has given this power of anieiulmcnt to the Court of 
Appeal; and it is a lieces'-uiy outcome of that power 
that the Court must have the power of remanding the 
whole case when .in amendment of plaint is granted 
in appeal and wiien parties are added. There is a 
genend provision in section 107 of the Code of Civil 
Procedin*e for a remand. The consuleration which 
we have just pointed out must lea<l to the conclu- 
sion that tliat section is not governed or limited by 
Order XLI alone, but it is sttl>ject to such conditions 
and limitations as may be prescribed in the rnles and 
orders; and tlie.amenrfmcnt of a phiiiic and addition of 
p.^rties in a Court of Appeal is one of the conditions 
prescribed in the rules a(r<i orders. Section 107. tboro- 
foro, i.s just us much subject to til It condition as it is 
to the condition.s laid down in Order XLI. 

We therefore hold, /Jr.*!, that this remand was not 
improperly made ; .secoudf//, that if it had been ii reg- 
ularly made, it tlid not prejudice anybody; thinily, 
that the District .Tudge would have been grossly 
Wanting in liis duty had he not admitted those three 
documents 5 and lastly that Mr. McLeod is a necessary 
party and that tlie .iudge exercised a wise discre- 
tion in adding the alleged co-sh.irera Gobardh.iu and 
Indu. Tlie result is that appeal is dismissed with 
Costs. 


lOlC 

UziR Au 
SUlPAIl 

Sa.'AI 

Oriiaha. 


G. S. 


Appeal dismissed. 
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I91C 

Uziii Att 
Saudak 

i'. 

Savai 

Bsiura 


U is clearly not only neccwavy but to tho interest of 
tUe plaintiff to get rid of Mr. McLeod. 

As regards the otlier two persons Gobardban and 
Iiuln, whom the dcfendiints put forwaid as their 
co-sharers, tlie aidtUng of co-shar^rs as p.irties when 
a retrial is neces.sury Is a matter of discretion with 
the Court, ami it is certainly to the intero.sts of the 

plaintitt as \Yell as to tho interest of every one else 

that there should be some finiility in this litigation 
and that all the co-sharers sbould be aiUleil. 

This brings its to a rec^nsiderntlon of the veO’ 
fir.sb objection that the remand was •incompetent in 
the form in which it is made. With all respect for 
tlio decision of the learned Judges in the case of 
Nctbin Chandra Tripatiw Pran'n'ishna 
be pointed out that that decision differs from wevemi 
previous case.s by whicli we are bound, and .i» the 
learned Judges dcclin-d to refer the question to a 
Full Bench, because they wei-e of opinion tliat U 
did not directly arise, the case being disposed of on 
another ground, it Is not therefore jiu authority or 
the very general j)rop()sitioii that tiiere is no othei 
possible case of remand wliich is not iucludcd in 
Oaler XLI. Now, thi.s very matter of iimomlmeiit of 

a plaint in an AjipeUate Court with necessary addi 

tioii of luirties is on the face of it a case which 
jiossibly fall under Older XLI, rule 23 or rule 25, ^ 

is not a decisi m on a preliminary point, therefore i 

may be Saul that the whole case cannot be renmneet . 
but it is not a ctsc in which certain issues can )e 

framed and certain additioii.d evidenee _c,iu hj lahcn 
under rule 2,5, for new ixirties having beaii added .nil 
tile plaint h iving b 3 eii amended, the added defendants 
as well as the original defendants have a right to fi o 
frosli written stuleineuts and to have tho whole c.ise 
(1) <1013) I. L. R. 41 Calc. 103. 
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re-oi)cnetl. It seonis to !»:ivc ovi‘ilo(»ia*<l tlml ni'*' 

in tlie now CckIo of Civil PioctMlim? tlu* Ix*pi‘<lnlun« iv^ITaii 
has (jiven tliiN |K>wor of lo iljo Court of 

Api>oal; aiul it is j\ nocossniy «uto<i!iio of Mint power s*,’ai 
that the Court must Imvo tin* imwerof jiMUitii«nnt» tlie 
whole case when .in umoiulmoiit of plnint is ^'ninled 
in appeal and when parties an* i«ld<*d. Then* Is a 
gencRil provision in section 107 of fheC/sleof Civil 
Procedure for a remand. The consiilenillon which 
we have just pointed out must leail to llm conclu- 
sion that tliat section is not frovorned or liiullnd hy 
Order XL! ulono, bnt it is subject to hiicIi coiiillllnnw 
and limitations as may J>e t*resenl»‘*d In the #n)es nml 
orders ; and the amendment of u idiiliii mid nildlilnh of 
imrtiea in a Court of Ap|M*al is <iiui of ilo' coinHtioiui 
prescribed In ti»o rules and orders. HacMou 11)7, there- 
fore, is just as mucli subject to til It condlMon ns l( is 

to the conditions laid down in Onler XM. 

We tlieretore hold, that this teinimil was not 
improperly made ; .Tccc/id/y, that if it I>ad been it ten- 
ularly made, it lUd not pmjiidioo anybody; fhinllt/s 
that the District Judge would liiive been giossty 
wanting in his duty had he not admitted lliose thiee 
documents ; and lastly tliut Air. AIcLeod is a nece.ssary 
party and that the Judge exercised u wise discre- 
tion in adding the alleged co-sb irvrs Odb.inllMii and 
Indu. The result is that a2>|n*:il i’« dismissed with 
COktS. 


C. h. 


Appeal dismissed. 
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APPEAL FROM ORIGINAL CIVIL. 


1916 
Jan. l9. 


Before Sandtrton O. Jl, Wocdroffe and iJoolerjte JJ. 

GANGABHAR BOGLA 

V. 

HIRA LAL BOGLA.* 

Biniu Laie — Siridhan — ifitalthara Sueuttion-^Adoption — RighU adopt- 
ed tun — Competition behteen adopted eon a/ul naiu/al ton of eo-teives 
— Sapindat — Co-ieife't natural son, if *’ ton" — 2’tr/i, eontlruetion of— 
.t/i<at«Xara, Ch. //, r. XI, paras. 9, XI, 25—“ ]yilhout issue," meaning 
of-^ifanu, Ch. IX, terse ISS—Ynj/iavallga, Ch. II, tert-t 

S, a HiniJu ffoverncil by the XlUakshara School of Hindu baWf murricd 
four wivof id eucce^Bi'oii. In conjnnction with hw first wifCi by whom 
he had ng Uaue, he adopted a ecu H. By hie Fccond wife, S had a boo 0 
boru to lihn. S predeceased Iih fourth xWfe M, liavio^' had tio issue by her. 
M died intestate. On a edit brought by H i— 

Held, that both 11 and G were entitled to succeed to M’e *frid4<M pro* 

perty as tapin las of S, and in the absence of any express text curloiliog the 
lights of the adopted son in the circumstances of the present ease, II was 
entitled to share equally with G on the geuerol principle that the adopted 
son occupies the same posiiiou as a natural son and his riglits are m every 
respect similar to tliose of a natural son. 

Joykishore C'AoirdAwry r. Panchoo Dahoo (1), Padmalamari Dthi 
Court of IFarrfs (2) fallowed. 

Nagiiidat Bhagnandas v. Buehoa Hurkittendat (3/ referred t'). 

Tlic expression *' without issue ” in Alitaksliara, Chap II, eertion Xh 
para. 9, must be construed in its ordinary sense, and M must be deemed to 
have died “ without issue.” 

Quiere: Whether .Maiiit, Chap. IX. verse 185, has any reference to 
questions of inheritance. 

Annapurni Kaehiar ▼. ForietlA) Bhimaeharj/a v. Ramaehargai^) 
referred to. 

. ® Appeal from Ortsinnl Civil. Xo. 18 Of 1915, in suit N". 755 of l910- 

(J) (1879) 4 C. L. n. 302. (3) (I9l6) 1. L. It. 40 Horn. 270. 

(2) (1881) I. I.. 11 8 Calc. 302 ; (4) (1899) I. h- It. 23 Mad. I. 

L. It 8 T. A 229. (5) (1?09) 1, L It. 33 Uom.452, 4G0. 
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Ptfr Mookebjce J. A special text forming tti exception to a general 
text siiould l>e construed strictly and applierl only to cases falling clearly 
witliin it. 

(langu v. Chandrahhagabdi f 1) and Anandi v. ttari Suha (2) referred to 


Appeal by the defemlant Knmar Gangmllmr Bogla 
from the judgment of Chitly J. 

This appeal arose out of a suit brought by the 
plaintiff Him liul Bogla praying for a declaration 
that he and the defondttnt wore entitled in equal 
shares to the property of Rani Mohori Bibce, a widow 
of Raja Shew Bux Boghi, tor adininistmtion, partition 
and other incidental relief. The appeal proceeded on 
the basis that certain property ^^•as tlie slriilhan 
property of Rani llohori Bibee, it being left for 
future dotorminatioii whether in fact tlie jjroperty 
was sfrid/ifl/i, or whether it was the property of the 
husband. 

Raja Siiew Bux Bogla. a Hindu governed by the 
Mltakshara School of Hindu Law. married four wives 
in succession. By his first wife Soil Bibee he bad no 
issue, and consequently he took a son in adoption in 
conjunction witli her; tlmtson was Him LjiI Bogla, 
the plaintiff. On the death of his first wife, the Raja 
married for the second time, and by his second wife 
he had a son Gaugadhar Bogla, the defendant. After 
the death of his second wdfe he took a third one by 
whom he had a daughter, and on the death of his third 
wife, the Raja married Rani Mohori Bibee; there was 


no Issue of this marriage. 

In 1907 there were certain arbitmtion |.roccedin(-s, 
in conneetion witli the iwrlitio.. ot the estate, which 
it is unnecessary to rccapitnlato for the in.r,.oses of 

this report. ^ 

On the 5th October, 1908 Baja Shew Baa BoRia ,l.ed. 
leaving a will appointing Rani Mohori B, bee Ins sole 
a)(l!>0i)I.L.I!.32Ba.n Hi- (J, (>»«)>. L. B. 53 Bom. tot. 109. 


lOlC 

OANTtAnilAR 

UQGt.A 

IIlRA LaL 
HOGLA. 
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1910 o.xociifcrix ami hcqueatiiinf; In's estate to Rani Molior; 
Bibec for life niul 0 !i her death to his son Gangadhni 

Bonn absolutely. The Rutii obtained probate on the 11th 
Itjm Lm. December IJHIS. 

Bc*iia. q,^ June. IftlO, Uani Jlnliori Btbeo dial 

intestate. The pre-sent suit which ^s'^ls filed on the 
2t)tli .Tilly, 1910 was for theudministnition of her estate, 
which tlie plaintilt alleged consisted principally of 
jewels of considemble value. The plaintiff claimed 
that lioand the defendant were entitled in equal .shares 
to the estate of the Rani. 

In his wriftoii statement the defendant alleged tli.at 
after the adoption of the plaintiff by thoR.aja, he w.is 
nuulc over as foster-son to the widow of the ll.ajas 
brother and ranked as her adopted son, and that ho w.aR 
estopped by the arbitration proceedings in 190T Irom 
making his i»rcsent claim. It was fnrther urged tliat 
the defendant '‘aathe natural sou of Rani Nohoris 
co-wife, bociime alone entitled to inherit as her so e 
heir whatever jirojierty she left.’* 

The suit c.ame on for hearing before ChUl> 
Issues wciv fnnned which are set out in his I.on 
' ship’s judgment. His Lordship came to the cone n 
sroii that the plaintifT and defendant were entitled to 

succeed to the estate of Rani Mohori Bibec in eqna 
shares and iwisseil a decree for administration of 1 
e.statc, observing as follows ; — 

“Tliti » *uU filftj l.y Hi™ Lai nofila asalnn lii^ l-roiher 
B.'jjla for a declaration tliat the iTOtlicr-* aro entilloil to uliare y ^ 
estate o£ Kani Motion nn.ee, xidow of their father JJaja Shew Bo* 
for a<Imiii{«t™tioi, of the eatato l.y the Court ; and for other rehet- • ^ 
Mull and Itaja Shew Pux nogU were hrothers, meml'cr* of a joint 
family, R..rern«l hy the Mitak«hara School of Minda Uw- 

died leaeini; a widow, IHiunI IJilw, and A son Uallar Oasa. J 

his wifj niiiiKWsndai Ivrfh <1 mh 1 shortly after Mir*a MoIL The pUiol' _ 
twen adopte.1 hy Haja Shew 'Bnx Bo^U and hi., first * ife S.'!! BIhee. 
died and lisp Shew Bnx married Moni Bila>e, hy whom he had a WO, t 


YOL. XLTII.] CALCUTTA SERIES. 


947 


defendant Gangadliar. Moni die<l and lUji Shew married Snndar 
Bil>ee, by wlinm lie bad a daughter PnUiai. Sandardi'etl and be married a 
fourth wife Mobori Bibee. Itaj.i Shew Dux llogla, bit tuo sons, bis wife 
Mobori Bibcc, and Dhtini Bibee. widow of Mirza Mull, in 1907, submitted 
tluir family disputes to the arbitration of Hardairai Praladka niid Ram* 
oiranjaii Das Murarka, who mCde tbeir award on ]5tb September, 1907. 
That award was bled in and liecamc a decree of this Court, in spite of the 
opposition of Mobori Dibee. 

Raja Sliew Dux Bogla died leaving a will, by which lie left bis pro- 
perty to Midiorl liiliee for her life and after her death to the defendant 
Gangadbar. 

Mobori Dilioe died intestate on bib June, IdiO, leaving property of con. 
siderable value consbtliig jiriiieipalty of jewellery. A box containing such 
jewellery is, I am told, now in the custu ly of the National Ha jfc of India 

The following issues were raised — 

(i) AVere the ornaments claimed in the plaint the separate Slrtdhan 
property of Mobori Dibce or did they belong to Raja Shew Dux Dogla ’ 

(ii) Are the ornaments iteiiii I'14in the list to the award tiie Debutter 
property of Sliatyanarain Jew ’ 

(iii) Is the ptaiTitiS tstopped from claiming as an bcir of Moliori Dibee ? 

(iv) Ts the plamtilT estopped from claiming the jewellery id suit as 
against the defendant bj reason of the award date<l I5tb September, 1907 ? 

(v) Is the plaintiff an heir of Mohori Bibee ? 

(vi) If so, to what shares in her estate would tlio plamtilT and defend- 
ant be rcspecliveh entitled? 

(vii) Wlic'tlicr, if plaintiff 14 entitled to |>articipate in the inheritance, he 
is not bound to contribute to the ezpanMis of the srudA of Mohori Dibee 
and the pajineut of her debts ’ 

It is unnecessary to discuss the tarsi two ls^ueI•. Tbej will be inwsti* 
gated in the inquiry as to the estate of Mobori Bibee. I may, however, 
mentiuu that itwas stated at the Bar that tlierc is now no questiou as to 
which of the ornaments were Debutter Such as were dedicated to the idol 
have already been liaiiJod over for that purpose 

The answer to issue 7 is obvious. In the administration of Mobori 
Dil>ec*e estate her funeral and srodA expenses and debts will have to be 
taken into account. If the defendant lias properly expended money for 
those purposes he will lx* entitled to be recouped by the plalotiS pro rala 
out of the share, if anj, allotted to him 

.\8 to issues 3 and 4, no question of estoppel reaUy arises, and the point 
was not seriously pressed hy counsel for ll>e defendast though it was not 
expressly abandoned. Tlie adoption of lliralal to Raja M«ew Dux Bogla and 
his Wife Soli Bilee it admitted. It sets auggeted that Ilirala] tad Leea 
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1016 siibiequciilly taken in adoption to Miraa Mull and tiiat Ite could uot be a1Iow^ 

GasoItmivii "*’" *** *^*^*"' Bogla. It is clear from th. 

llooijl 8n!>nu'*«ron to arbitration and from tiitf recitals to tlie award that this wa^ 
r. not the ca«c. At that time, 1907, Hira Lnl was regarded as a son of Ra| 
Show Bus Bogla and tlw arUtration and award proceeded on that foofin"; 
The fact cf his adoption to Mirza Mull is express!)' negatived by tlie recitals 
to the award, oiid the property was divided, on n partition, l>elween Haja 
Shew Bui Bogba awl hU twn wn«. The shares would have Iwh different 
had irira Lai liceii regarded as Mirza SIull’s son. Bird Lai certainly did not 
take up that position. I find these two issues in favour of the pliintiS and 
against the defendant. The substantial (]uestion in this suit is that raised 
by the 5th and 6tli is<uea, wlK-ther tlie plaintiff is an heif of Jlohori 
Bibec, and, if in what shares do he .and tlie defendant divide her estate. 
For the defendant it was contended (i) tliat the plaintiff l»eing only the 
adopted ron of one wife had no riglit of itiheritanee to a rival wifea 
sfrirfAon as against a ton subserjaenlly lorn of a tliijal nafe, aoJ lit) that 
if lie is an heir tb-'n he takes only jth of what the legitimate *on lakes, in 
otlier words, fth of the (>tep.molher’a estate. 

For the plaiotiff it was cancelled that io suceeasion to a fatlier or to 
paternal relatives by the Law of the Mitakshara the adopted sou would 
tako a Ith share and the subsequently horn legitimate son a 1th share of the 

estate. But it was contended that that Is a special rule affecllog that kin 

of succcssirtn, and that io the al>sence of any special rule applicabl* tn t < 
present case,. the oealinaty rule would apply and the adopted and legilimit® 
sons would take in e<|U.al shares. 

.V nmnlicr of texts, comiaentarie-*, and decided cases "ere ^ 

and the matter was fully argued on both sides. I have carcfuhy conn e 
the materials placed before me, but do not think that any useful purpo 
a^ill l*e sora'cj hy an elaborate discussion. The matter lies a narr^ 
comp.iis, and it will lo sulliclent if I biiefly indicate the coaeloaion at v» hic 
I hare arrived. 

The first contentioi. raided on behalf of the defendant is tinsupf®^ • 

«o far as I can si-o, liy any authority, and moreoatr appears to l< diamrtri 

cally opposed to tltose decisioos which say that as regards inheritance a 

adopted son U in all respects on an equality with the legitimilo son e P 
where such rights are expressly denied to hint. 1 hold, therefore, that t ^ 
ptaintilT is entitle! with Oangadltar to succik?\ 1 to the estate of Mohm 
Bil'ce. 

\\ ith regard to tlieir shares in the inheritance, it is no doubt true tint 
in succession to the estate of a father or a father’s relatives the adept 
*on tales a le«ser sliare tliAn the legitimate aon. But this is In *‘®*'*^ 
quence of express texts to tUt effect, and is oae of the excepllotn t® 
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geoeril rule referred to ia tlie decisioos. Tliere is uo detidou, so far os I 
ftcn a%eare, which deals with the precise question of inheritance arising heret 
hut there is a series of dccKions laying davkO in gener.il terms the equal 
rights of the adopted and legitimate eon in all matters of inheritance, 
except where there is an expre-is anthority limiting tho<e rights. It is not 
suggested that there is any text limiting the right of an adopted son to 
share equally with his legitimate brother ill the succession to the itridhait 
of their step-mother. I need only refer to tlio cases of Tttneouref 
CAallerye v. Dinonath Biinerjee (I), A'a/i AommI Ifoiitindar v. L'ma SanLer 
Jf oitra (2) afhrming the dectsiuu of a Full neiicli of thN Court (3) and 
Padmahimari e. Court of U’ardt (4). 

Against these decisions, and the principle underlying tlieui, the defend- 
ant’a counsel has not been able to cite a single case. 

1 accordingly hold that the plaintiff and defendant are entitled to sue 
ceed to the estate of Mohuri Bibec in equal ahares 

There will be the usual decree for administration of her eatute with the 
necessary directions and enquiries The defendant must pay to the plaint- 
19 the costs of the aecond and third day’s hearing Iwfore me. which have 
been occasioned by the cootentioii raised by the defendant, in wbicli be 
hia filled. Further consideration and other i-osts of the kuu will be 
re*erved. LiherCy to apply " 

From this jiulgmetit tlio (iofeml.int np|icali?(t. 

Mr. 13. Chalcravctrti (.tviili him Mr. A. X.Chun~ 
dliiiri and Mr. B. K. Lahiri). for the appelhiuts The 
plftintiff was estopped from niakinff his present claim 
in consequence of the arbitiution proceedings anti 
nward in 1907. Tlie appellant, as the iiatur.i! soti of a 
co-wife, isentitled in Law to the entirety of tlie Rani’s 
estate to the exclusion of the rc.spoiuleiit who is only 
nn adopted son of the Raja taken in conjunction with 
nnother wife. Under the MiCaksInir.i School, hy which 
the i)aittes are governed, the dniightcr is the piefercn- 
tial heir to a woman’s estate. After her comes the 
'voinan’.s male issue. Aecoixling to Chapter IX, 

verse 183, if among all tlie wives of the v,une hn'»b.ii»rl, 

t3) llSbO)! L It CC*1-. 2:-. 
ii) (issi)l L. i: rca'. ixi 
1. R R I A 2J1*. 
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one brings forth a male child, all, by means of lliut son, 
are dec/arcd to be mothers of male issue. See Sastri’s 
Hindu Law, 4tli edition, patagrai)!! 457, text 13. Tlie 
consequence is that Mohori Bibee could not be said to 
be “apraja” f without issue), and clauses 0 and 11 of 
section XI of Chapter IT of the _ Mitaksham liave no. 
application. It follows that the appellant Biicceeds < to 
iloliori Bibee a.s lierson by analogy. Now tlie respon- 
dent, as the adojjted son, cannot .so .succeed, ns this 
would involve an aoalo/>y upon an analogy which is 

repugnant to Hindu Law. An adopted. son of a 
co-wife is not capable of conferring spiritual benefit — . 
there can be no legal relationship between an adopted* 
son and a wife not associating. Yajnavalkya, Chapter • 
II, verse.s 1X7 and 114, referred to. Also 'Haynes 
Hindu Law, Sth edition, pp. 218, 220. See also 
Annapunii yachiar v. jFoi’bes (1), K(tshush7'ee Debt, 
V. Greesh Chunder Lahovee (2), Uwarka 
V. Sarai Qhandva Siinfk (3). A natuml step-son - 
e.xclndes an adopted sfcp-son. All the commentators 
on the Mitaksbara include the natural son of a co-wi e 
within the .term' “son.*' See Balambhatia, Setlor, 
p. 853, Viramitrodaya, Chajiter V, Part II, section I » 
Gridha7'i Lull Hop v. The Bengal Govertinieid (ll- 
If Mohori Bibee be held to have been a childless 
widow, then the hnsband^‘l heirs would inherit, bven 
in tlii.y ca.se, the appellant is the nearer sapkida o 
his father and would inherit the entirety. H it 
held that both the resimiident a^ld the npiJellant avo 
entitled to Inherit as sapindas of their father, then the 
respondent as an ndoj)tcd .son is entitled to obtain 
only ono-lifth of the estate, four-fifths going to tlie 
aiipellant. See Vasishtha, Ohaiytcr XV, section 
Dattaka Chandrika, section-V, clause 17. 

(1)(18‘JD) I. L. II. 23Ma<I. 1. (3)(1III1) 15 C. W. K. lOJC. 

(2; (18C4) W. J1 7J. J2 1. A. 
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Mr. B. h. Miticr (with him Mr. B. K. Gho-^h',, for 
the Tcspondent. No (|uestioii of estoppt-*! can arise : 
!iu adopted son cannot renonnce his status. By virtue 
of adoption, an adopted son has the same status in 
the adoptive fatljer’s himilv as a natural born son, 
»,Yyavastha Chnndrika, Vol. I, Kachiar 

V. Collector of TumcveUif (\)^ .Annapurni XacUiar v. 
Forties {'2), liadha Pra^tul Mttllick v.‘ Banee Mani 
Dassee (3), Mahadn Gann v. Bai/aji Sulu 4), Nara- 
sammal v. BalaraUiacharlu (a> Stran/'cs’ Hindu 
Law, Vol. I, p. 97. Mayne’s Hindu Law, Sth edition, 
p 213. The adopted son of one of seventl wives 
IS deemed to he the son of the wife adopting and 
the step-son of eo-wives: AMtmpnrnt ^achiar v. 
Collector of TinneveUu (I). Annopurni Xnchiar v. 
i'''cr3cs(2), West and Buhlcr’s Hindu L;iw, pp. 522, 1181, 
Mnyno’s Hindu Law, p. 221, G. Sastil on Adoption, 
p. 183. All adopted son is his fathers sapindn, and 
ns regards sapinda ivlatlonsliip rheie is no difference 
between an adopted son and a natuml born son. 
Dattaka Mimansa, section VI, panigraphs 32 and 39, 
Dattaka Chandiik.i, section III, paragi-iphs 18 und 21, 
Joy Kishorc Chowdhry v. PancJtoo Baboo {ij). Both the 
adopted son and uatur.il born son of a co-wife succeed 
to the stop-mother’s strhlhan us snpindas of the 
husband, Vyavastha Chandriku, Vol. II, p. 321, Ban- 
nerjee on Stridhan (3ixl wlitioiu, pp. 375, 378, 379, 
Mit.ikshara, Cfiapter II, becdon XL paragi-aphs 9, 11, 
25. The text in the Mitak.'>bam must be construed in 
its oixlinary sense. Mohori Bibee must be deemed to 
have dieil “without issue.” Tlie to.xt in Manu relied 
on by the appellant has no reference to ipiestions 

(1) (IS?:*) I. L. n IS Ma t. 277 (4) (IS93) I L H 19 239. 

(2) (1899)1. L.R. 23M«J l. (5) (ISC3) ! M*i H.C R 420. 

(3) ll91C)I. L U 33 Calc. 947. (C) (1879) 4 C L R. M?. 
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of inheritance, Bhimacharija v. Bamacharyn (1). 
Unless there 1>3 an ex]»ress text curtailing tbe adopted 
son’s right, he will be entitled to the sumo share as a 
natuml horn son. Joy Kishore Chowdliry v. Panchoo 
Bnhoo (2), XJma Sunhei' Moitro wKali Komitl Mozum- 
dar (3h Kali Konuil Mozumdar v. TJmn Sunker 
Moitra C4), Birhhadva Bath v. Kalpitani Panda (5), 
Padmakmnari De'ti v. Court o^1^ards[(}). Dattaka 
Mimansa and Dattaka Chundrika liave no text cover- 
ing the present point, as they do not deal with a 
pluraiit 3 ' of wives. R tghnbanund Doss w Sadhn 
Churn Doss (7) has been doubted in Ilaja v. Subba- 
raya (8) uiul Baramanund Afahanti v. ‘Qhowdhry 
Krishna Gharan Patnaik (0). In Hindu La''* » 
special text forming an exception to a general text 
should be strictly construed. Gantju v. Chundra- 
hhagahaiO-Q), A.7iandi v. Bai'iSuha (11). As regards 
succession to collatemls, in the absence of an express 
text, the adopted and natural sou take equally. Surjo- 
ka7it Nundi v. Mohesh ChnnUer Diitt (12). 

Atr, Chakrauat'li., in I'cply- ^ 

Sanderson O.J. This Is a suit by Him Lal Bogla 
against his brother (Jaijgjidhar Bogla in which the 
plaintiff asks for a declnmtioji that he and the defend- 
ant are entitled in equal sbaj-es to the property oI 
Rani ATohori Bibcc, a widow who had been the fourth 
wife of Raja Shew Bnx Bogla, for ndministiution and 
partition of Afohori Bibec’s estate and other incidental 

(1) (1909) I. L U 33 Bom. 45_» (7) fl878) I. U. H. i 

(2) (1879) 4 C. L. R. 638, 655. (8) (1883) r.r.,R.7M»J 253. 

(3) (1880) I. L. R, C Calc. 266. (9) (1884) 14 C. L. J. 183 

(4) (1883) r. L. n. 10 Calc. 2.32 ; (10) (100?) I- L. 32 Bom. 275. 

B. It. 10 I. A. 138. (jj) (1909) I. E, R, 33 Bom. 401- 

(5) (1905) I C. 1. J. 388. (12) (18S2) J. L, It. 9 Cnio 70. 

(6) (1881) 1. L H, 8 Calc. 302 ; 

I. It. 8 I. A 229. 
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relief. The case nilses Uie question whether the 
phiintilT, who was tlio adopted son of Raja Shew Bax 
Bogla and his lii’st wife, is entitled to any (and if so 
what) share of the sh'idhan property of Raja Shew Bux 
Bogla’s fourth wife in competition with the defendant 
wlio was tiie son of tlie Raja and his second wife. 

The details of the family tree are given in tlic judg- 
ment of Chitty J. and 1 need not I'epeut them ; the only 
point which I need emphasize being that the fourth 
wife, whose property is in question, died without issue. 
It appears that a box .of jewellery, alleged to be valu- 
able, which had been deposited in a hank by Jlohori 
Bibee. con.stituted the main part of bei* estate. It was, 
however, alleged by the plaintiff, though denied by the 
defendant, that there was other properly belonging 
to Mohori Bibce liesides the jewellery, viz., certain 
hnndis. 

The first of tlie issues niiHCd was .»s follows: — 
Were the ornaments claimed m the plaint ilie Kop.^rate 
stridhem property of Mohori BIbeo, or did they belong 
to Raja Sliew Bux Bogla ? 

This issue has not yet been decided, and the lesult 
may be that if on the enquiry, wJiich iniist be held 
hereafter, it turns out that tlic jewels iii question were 
the proiierty of the Raja aiul weiv not the sejiarate 
stridJian of Molioii Bibec. the above-inontioned ques- 
tion would not arise ; for tlie jewels would pass under 
the R.sja’s will to the iJefendanl. ami if the/x* were no 
other propel ty of Mohori Bilice liesidcs the jewellery, 
then the discussion which we have bail woulil l>ccoine 
merely academical. 

It was not until some considerable time laid 1)001) 
occupie<t in argtimcnl that the tnie tKivititni Jjccaine 
clear to tlio Court, otherwise |H'rsnn:iIly I should have 
Ik'oii in favour of postponing the decisitin of tliis cast* 
nntil the alHive-montiontHl enquiry Imd lM*ot) held. 
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But in view of the fact t)mt consiilei'able time bad 
already been spent over tlie case, and that in one event 
the point will be material, wo come to the conclnsion 
that in the interests of the parties it would he best loi- 
ns to give a decision at once. 

It is agreed that the family were governed by the 
Mitakshara School of Hindu Law, but the learned 
counsel for the defendant urged that the Mitakshara 
was uncertain or doubtful on the point in question 
and relied upon a passage in Maiui — on the other hand 
it was ai’gued for the plaintiff that the provisions of 
the- Mitakshai-a .were clear and admitted of no donht. 

The Mitakshara in Cliapter II. section 11. para. J”'0' 
vides as follows: — “If a woman die without issue, 
that is, leaving.no progeny, in other words, having uo 
idaugliter, nor .daughters daughter, nor daughter’s 
nor son, nor son’s son, the woman’s property, as above 
described, shall he taken by her kinsmen, namely, hoi 
husband and the rest, as will ho (forthwith) e.vplainct . 
Pai-agraph 11 contains further provisions as to t 
succession of a woman dying- without iasne .h.iwng 
regal'd to the , different , foims ■ of marriage. 
marruige, it was agreed, must he taken to be go^ 0 l’ne( 

by pne of the first named four, modes in which ciea 

the whole projicrty of a woman dying without Issue 
as before stated belongs in the first place to her hu*? 
band ; on failnre of him it goes to the nearest kinsman 
(savinda). Tliis is confiimcd liy paragniph S."). 

It Avas argued, however, oil bolmU ot the (lotciul.int 
that these piiriigKnihs do not iipply to this case, 
because it was said Hiat JEoliori Bibee mis “ 
w’oman who died without issue, and rcliunco placed 
upon the te.xt of Maniu wducli says that “If among 
the wives of the same man one becomes jiiothor of a 
son, Mann Kays that by that son all of them I)ecoiae 

inotlieis i)F itialo children.'' and inasinnch as R.'«ja 
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Shew Bnx’s second wife bad a son, viz.,' the defendant' 
Mobori Bibec, bis fourth wife became a mother of 
male issue, and, therefore, did not die without' issue. 
In other words the learned connsel’s first and main 
point w’as that the defendant snccecdal as the direct 
issue of Mobori BIbee, and that the plaintiff, being 
merely an adopted son, did not tahe a share. 

. In my judgment tills argnment ought not to 
prevail. 

Even if tlie text in Mann has reference to questions 
of inheritance, as to which there seems considerable 
donbt [sse Annntntnu* N'achiat' v. Forbes d) and 
Bhimacharua v. Famach'trya (2)], in my judgment 
the provisions in tlic pamgraphs in the Mitaksbain, 
to which I have referred, are not uncertain or donbt* 
ful and they govern this case. An examination of 
the provisions of this section of the Mitakshnia con- 
vinces me tliat the paiaginiihs. which arc material to 
this case. viz., ft and 11, refer to the case of a woman 
dying without issue in the ordinary meaniJig of the 
woids, and tliat tlie fiction cicatod by tlio above- 
mentioned text ill Maiui does not exclude tlie case 
from these provisions. 

Applying, therefore, the rules laid down, the pro- 
peity of Moliori Biliec on her ileaili would Iiave 
belonged to her husband if he hail licen alive; but on 
failure of him, it goes to his nearest kinsmen sopimias. 

Both tlie plaintiff and defendant are sapindas of 
their father, but it was contended on liehalf of the 
defendant tliat he w.is tlie neatest sapinda. and nvjis 
superior to the piaintiff who was merely an adojited 
son. With this I <lo not agree-, with resjioct to this 
nintter I think that Mic rights of the plainlifT. the 
adopted son. are siniil.ir to those of the ilcfcndaiit. t he 
(1)(189‘.>)I u n 23 >I»J l t'XlPOSU I, i: 3.1 li.‘in <32 t.o 
I. n 20 I 24'*v. 
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natuml born son [see Joy Kishore Choivdhry v. 
Panchoo Paboo (1), Padma Kumari DeU v. Court oj 
Wards (2)] and that they both share in the property 
of Mohori Bibec as sapindas of their fatlier. 

The next point taken on behalf of the defendant 
was th<at even if both the plaintiff and defendant 
came in as snpfnrZ'is of their father, the rule which is 
applicable in cej'tain cases, viz., that the adopted son 
tnke.s one-Rfth only, should bs applied to this case, 
which is one of competition between a real and an 
ado 2 Jted son. The rule upon such a point as this has 
been laid down by the Privy Council in Pfldma- 
kiwiari V. Cotodof (2) ns follows t-'An adopted 

son occupies the same position in the family of the 
Adopter as a iiatunil born son except in a few instances 
which are accurately defined both in the Dattaka 
Chandrika und Lattaka Mlmansa. 

Now there has been no text produced which oxiictl> 
covers the case in question, but the learned counse 
for the defendant i-clies on a passage in Ur. Sasir s 
Hindu li-iw, -Itii Ed., p. 171, which refers to the D.dtaka 
Chandrilca. This authority apparently extends t le 
above-mentioned rule to case^ of partition between 
male descendants in the male line down to tho 
grandsoii where there is competition betweenaut 
ed and real descendant, and he arrives at that resn 
by way of an analogy which might cover all cases 
which there is such a comi'etition. . 

In my judgment, however, the proper course ^ 
idopt is to apply the rule laid down by this Com n 
n.« ..1,,..,., *; I r^.. C.hoiViViry 


the above-mentioned case, ./o// Kishore Choivdhi y 

Ptiiichoo Bah 70 {l) iind in the above-mentioned Prii-J 

Council <JecisionC«l, viz., that the rights of an adoptei^ 
son unless ctirUtiled by express texts, arc in cverj 
(U (1879) 4 a I.. It. .'■,38. 555. (a) (1881) >• f- ® ' 

, I,, n. 8 1. A. 
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I’cspcct similar to tJiosc of a natural son. and as tljere 
is no express text curtailing tbc rights of an adopted 
son who, like the plaintiff in this case, is claiming 
succession to a share of the property of his adopting 
father’s fourth wife, in my judgment, the plaintiff is 
entitled to share equally with the defendant. 

Since the judgment was written my attention has 
been drawni to the decision of the Privy Council in 
Xagindas Bhagwandas v. Bachoo HttrJcissendas (!)♦ 
which .was given on the 26th November, 1915, and 
the report of whicli has only recently reached this 
^ountry. On the points which arc material to this 
base, it confirms the conclusions I liad arrived at. 

As to tlic argument of estopped winch was raised 
but not strongly urged, there is nothing in the sub- 
mission to arbitmlion or the awaitl whicli, in my 
judgment, prevents the plaintiff from making the 
claim in this case. 

Finally the learned counsel for tlie (iefendant 
asked that the <|aestion whether Mohori Bibee liad 
any property of her own should be tried by a learned 
Judge on tbc Oiiginal Side, and Intimated that ho 
would take this issue nt the defendant’s risk. 

In my judgment it is desirable tliat this issue 
should he disposed of as soon as jws'^ible ; if decided 
in one way, it will dispose of tlic whole case and tliis 
may save the parties further expense, and tlio best 
way of getting a decision on this issue will be to 
refer it for trial to a Judge on the Original Side. 

This appe.il wiU h: dismissed with costs. The 
costs of the issue to he trie.l will be in the diseretioii 
of tlie learned Judge wlio tries it. 

WooDUOFFK .1. I am opinion that the text of 
Mann, acconling to which the son of a man liy one of 
UU. talkw 5T0.20O \\ N T(»-' 
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his wives is as a son to all his wives who are tbns all 
mothers, does not operate for the purpose of determin- 
ing tlie succession so as to make the appellant issue 
of Sreemutt 3 ^ Mohori Bibee. In my opinion the 
aiDpellant is not entitled to claim as the .son of that 
lady. It is unnecessary then to, consider whether 
this text should be construed to include also the 
plaintiff Him Lai, who was. an adopted son of Raja 
Sliew Bux Bogla tliroiigh his wife Soli Bibee, as well as 
Gangadhar his natuml son through his .second wife 
Mohori Bibee. But if the text were to be held appli- 
cable to establish the appellant's contention that he 
by a, fiction tabes as son of, .the deceased ''hie 
in fact he was not, then as neither 4he one noi tie 
other are spas of Mohori Bibee in the natural 
tliat term, I should in that case have seen no sufficion 
ground for distinguishing between the positions 0 
the plaintiff and the defendant, and both ' 
ami defendant would be heirs in equal sbar^. 
however,, pointed out by Cbandavarkar J. in 
cha7'tjav. Iiamachari/a{l). the text of Mann, on 
learned counsel for the appellant relies, has 
plained in such a way as to imply that it.s applic*' 
is of a limited, charteter having no necessary re 
to questions of inheritance. Tliei'e are difficulties 
applying that text in the way suggested by the 
lant which the judgment of my 
explains. In my opinion, accoriling to tlie Mita 'S lat 
text, both the appellant and respondent succeed to • 
stridhaii of their step-mother as the s(xphul(^s of t icir 
father lior husbuml, and the appcll.int does not coim 
in as issue as he contends. For Him L'll as the adopict 

son of Soli Bilicc is the step-son of the deceased jus 

as Gangadhar is. The-question then arises wliotlier. 

if both the pliiinttff and defendant aie entitied t" 
(I) ( 1903 ) 1 . r.- n. 33 Roiiu 4 :.i 400. 
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claim as sopiudas ot their father, in what shares do - 
'they take. For the appellant it is argued that in that gas^har 
case the plaintifl as adopted son is only entitled to Rogla 
onc-fonrth which, acconling to the decision of tlji.s 'irfRlLAr. 
’Court, is ono-fonrth of that which the defendant gets — Roola. 
or one-fifth to his four-flflhs. The natural justice of Woodboffs 
the case favours equality of division, for Him Lai on ^ 
being adopted ceased to belong to his natnml family 
and should not in the absence of any provision to 
that effect sufTer by leason of the birth of the natural 
sons to the father by other wives than she who was 
associated' in such adoi>tion. Tlumgh in succession 
to the estate of a father the adopted son takes a lesser 
share than the natuml born son, no authority has been 
cited wliich directly cstabli.shes such a rule In the 
present case of inlieritancc to sirtd/ian where neither 
plaintiff nor defendant are ihc natural or adopted sous 
of the lady whose property Is claimed and where no 
natuml reason exists for distinguishing helwoon 
tlielr respective cases. On the other hand, both arc 
Sapindas, am\ as reganls tUis sapiudo relationship there* 

Is no difTercncc between an adopted and natuml son. 

The adopted son is ids father’s aaptnda ns the natural 
son is. Both are then entitled as sapitidns of their 
father the deceased’s husband. Theio no competi- 
tion between them unless (as is not theca.se) there is any 
text which ostahUshos a preferential chum in Favour 
of the adopted son. As against this there is authority 
in favour of holding that the adopted son in general 
occupies the same position as a natuml sou. Thusiu 
Joi/ Kisitore Chou'dhn/ w Panchoo Itnboo d). it wu'* 

hold that the rights of an adopted s<m. unless contnict- 
ed by express texts, ,Tie in every resjieci similar to 
those of a natur.d horn son. There is. ilien-fon*. in my 


(i) (IRTS) < i I .It MS 
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■ , opinion, no ground for disturbing the decision of 

Ganoadhar Chttfcy J. on this point. But in the absence of any 
Bcwla special rule alTecfcing the kind of succession before ns, 
lliRA Lai, the plaintiff and defendant or adopted and natural step- 
Bo^. sons of the deceased should take in equal shares. I 
WoornoFFK hold, therefore, upon the fifth and sixth issues that the 
plaintiff is an heir of Mohori Bibee and that he is 
entitled to an equal share in her estate (whatever it 
may be) with the defendant. 

AVhat that estate is, and in particular whether the 
ornaments claimid in tlie plaint were in fact the 
stridhan property of the deceased to which the above 
findiiig.s apply'. Is not here decided, for tlie facts are 
not before ns nor any finding thereon. SB’* Ohakra- 
varti, for theappellant, has contended that the deceased 
had no estate which the Court c.m administer and 
that he should have been permitted to lead evidence 
as to this at the time so that an admiuletr.itiou 
account might have been avoided. On the other hail , 
it is contended that the defendant has admitted that 

there is some estate, and therefore the question w ia 

that estate is will be determined ' under the iirelimin 
ary administration decree. I think that this 
should have been determined at the trial, fo* ‘ ‘ 
turned out that there was no proiierty of the decease! 
the suit would have been dismissed, and if the 
of the estate had been shown to be trivial, the plainti 
might not have elected tif lake an administiation 
deerec. Tlie Court should, tliorefore, first determine 
whether there is any estate of Srccniutty ifohori Bi ce 
ami only in the event of its finding in the alhrma- 
tive m.iko an admiiiLstration decree. As reganls issiu.s 
ami 1, the c.stojipcl alleged is not in my oiiinion 
<*stal)ltshed, and no qiiestinii has arisen in ap]>ea 
as to the learned .Ttidgc'.s finding on the Iasi or 


seventh IsMie. This disiin.sos of all the issues miS' 


led. 
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In my opinion the appe.tl fails :nul shonld he clisniissecl 
with costs. 

Mookerjee J. This appeal involves an important 
question of Hindu Liw of first impression, wliicli may 
be formulated in these terras. A Hindu lady, governed 
by the Jlitahshara School of Law, dies possessed of 
strldhan property; the rival claimants to her estate 
are, respectively, an adopted .son of her liusband 
taken in conjunction with another wife, and a son 
of lier husband borti of tho womb of a thiniwifejis 
the latter tbe preferential heir in competition with 
the former, or do tliey botli succeed by right of inheri- 
tance; it so, do they take in equal or in unequal 
shares? Tills question has arisen in connection wltli 
the estate alleged to have been left by Rani Mohori 
Bibee, the widow ot Raja Shew Bii.v Bogla of this 
city. The Raja successively took four wives. He 
had no son by his first wife, and consequently took 
a son lu adoption in conjunction with her; that son is 
the plaintiff in these proceedings and is tho respondent 
before us. After the <Ieath of hi.s first wife, the Raja 
took a second wife, by wliom he had a son, the defend- 
ant In these proceedings, and aj)poI]ant before ns 
After tile deatii of tho sccoml wife, the Raja took a 
third wife b^’ wliom he liad a daughter; we are not 
concerned with her in these proceedings. After tl»e 
death of the third wife, the Raja took Mohori BIbee 
as his fourth wife; tbe Raja subsequently died on tho 
5th October, 1908, and about two years later, the Rani 
died on the 5th June, 1910. The appellant claims her 
whole estate as her sole heir, and contends, in the 
alternative, tliat be is entitled to at le.isi a four- 
fifths shai'c thereof. The respondent assert**, on the 
other hand, that he is entitled toalialf slum* of the 
estate loft by the co-wife of his adoptive mother. 
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Mr. .Tiistiee CliUty has upheld ibis contentioji. The 
(lefeiKhint has rcitenited in tliisComt the objections 
UDSuccessfully urged on Ins behalf before the trial 
.Judge, and his claim has been sought lo be siisfaiiied 
by reference to texts, of Manu (IX, J83J and yajn.i- 
valhya (II, 117, IJo), Indeed, no reference was made 
to the Mitakshara by, the counsel for the appellant till 
hi.s attention was diMwn therefo by the Court. It is, 
conscq»entl 3 % destmbJe to eniphasi.se the cardinal rule 
enunciated by Sir James Colvilc in Collector of Mo-, 
ditra/v. Moottoo Manialinga Sathupothy (1). namel}, 
that the duty of an European Judge who is nader the 
obligation to administer Hindu Law, is not so muc 
to enquiie whether a disputed doctrine is fah y 
deducible from the earliest authorities, as to ascenani 
whether.it has been i-eceived by the particnhirscino 
wJiicii governs the district with .which he has to ( ea 
and has there been sanctioned by usage, for, nndei le 
Hindu .system of law, clear proof of usage wll ou 
weigii the written text of the law. .The pai ics 
this litigation are admittedly governed by the 
SchooKof the MitaksImm.Law, and we 
quentiy turn. in the first place to the ’ 

which, in the woids of Sir James Oolvilo, is an 
.sally accepted by all the schools, excejit t la 
Bengal, as of tlie highest authority, and ' 
Bengal, is received also us of high autUorit}, >io | 
only to the Dayabhag.i iu tho^e points wheic 

differ. , r- i- 1 ‘ira 

Section XI of the second chapter of the Mdaks n 
ns translated by Colebx'ookc, treats of the sepam ^ 
l)roi)erty of a woman. The first eight 
embody an c.xposUion of the natmo of stridhon. 
author next propounds the. distribution of 
on tlie basis of tl»e text of Yajnavnlkya (li, tin)’ 

(1)(I8CS) 12 Moo. I. A. 307, -130. 
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kiiismon take it, if slic (iie without issue.” Pai-agrapU i9ic 
9 lay.s do\A’n that if a woman die without issue, tliat ga-scadhar 
is, leaving no progeny, that is, having no dangb- Bogla 
ter, nor daughter’s daughter, nor daiighter’.s son, ihR^LAi. 
nor son’s .son, the woman’s pmperty shall bo Bogia. 
taken by her kinsmen, namely, her husband and mookebjei 
and' the rest. Paragraphs 10 and 11 distinguish 
difteveut heiis according lo the diversity of the 
marriage ceremonies ; it is there laid down that in 
any of the four apjnovcd modes of marriage, the 
property belong.s, in the first place, to her husband ; 
on failure of him, it goes to his nearest kinsmen 
{sapimlas) Vijnaneswara then proceeds, in paragraph 
12, to consider the case of the woman who leaves 
progeny, i.«., has issue, and. In the six following 
paragraphs, defines the order of succession ol dnugh- 
tern 'and their descendants. We next come to para- 
graph 19; “If there bo no grandsons in the female 
line, sons take the property; for it has bein already 
declared ‘the male issue succeeds in their default’ 
(Yajnavalkya 11, 118). Manu (IX, 192; likewise 
shows the right of sons ;is well as of daughters to 
their mother’s effects : ‘When the motlier is dead, 
let all the uterine brothers and the uterine sisters 
equally divide the maternal estate.”* Paragraph 20 
interprets tUi.s to mean that brothers and sisteis do not 
succeed together, but that one class c.xcludcs the other. 
Paragraph 21 follows with an exidicii statement that 
the whole blood is inentioiietl to exclude the half blood. 
Paragraphs 22 anil 23 deal with the exceptional case of 
the daughter of a rival wife of a superior class, who 
takes the property of a childless stej>-molber of an 
inferior cla'«s. P.iragraph 21 treats of grand«ons 
who. on failure of sons, inherit the weallli of their 
patcrnui grandmother. Paragraph 2j then lay.s down 
that, on failure of grandsons also, the husbaml and 
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other relatives .succeed, and thus brings us hack to 
the rule formulated in paragragli 9. Tlie question 
consequently arises, whether tlic lady, whose estate 
forms the subject of coiitroveisy, died “ without issue” 
within tlm meaning of paragmph 9, or “left progeny” 
within the meaning of panigmph 12. The appellant 
maintains the latter alternative, and in support of 
his contention relies upon the text of Manu (IX, 183): 
V if among all the wives of one husband, one has a son, 
Alanu declares them all to be mothers of male children 
through that sou.” The argument is founded on this 
text, that if one of the several wives of a person 
gives birth to a son, all the wives become the mothe/'s 
of sucli .son, who thereupon becomes entitled to 
succeed by iiihoritunce to the wealth of all the 
wives of his fatlier, as if he were their son within 
the meaning of the text of tlie Mitakshai’a- 
my opinion, tliis process of reasoning is based on it 
manifest misapplication of the te.-ct of Alanu. Kn u 'a 
Bhatta and Raghab.inanda, two of tiie commentatoi'S 
of Maiiu (Mandalik’s edition, p. 1208), e.-cplaln t 0 
purpose of this text; the former points out 
an adoption by the childless wife is excluded 
a case ; the latter observes that this excludes levim 
This i.s also tlie view taken by Sarvajnaiiar.i>ana^ 
another commentator of Mann. In this . 

needless to consider .whether the term 
the text of Afanu means (mothei o 

natuially born son) as the commentator Naiulan.i 
interpi*ets it. It is miflicicnt for our present pnipose 
to note that texts of tlie same import are found in 
other Institutes, which indicate that tliis fiction h>H 
u very lostricted application. TJius, Vishnu (XV, 4 ) 
oixlains that “amongst wives of one Jmshand al.'^u. the 
son of one is the son of all ; *’ this is n-sserled to shoy 
tliat such sou must prc.scat rniicial oblations to aU the 
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wives of Uis father after tlioir death (S. B. E., Vol. VII, 
65). To the same effect is the ordinance of Vasishtha 
(XVII, 11): “if among many wives of one husband, 
one have a son, tliey all have oCLspring through that 
son ; thus says the Veda.” This has no reference to 
the right of .succession of the son to the wealth of the 
wives of his father (S. B. E., Vol. XIV, p. 85). Tlie 
conte.^t where the te.xt mentioned occurs in Manu 
makes it reasonably plaiu that it has no reference 
to the question now under consideration. TheHext 
which immediately precedes declares as follows ; “ if 
among brothers, sprung from one father, one have a 
son, Manu has declared them all to have male ofrsi)ring 
through that son.” This is quoted in the Mitakshnra 
(Chapter I, section 11, paragraph 36) and is e.xplaincd 
by Vijnaneswani ns intended to forbid the adoption of 
others, if'a brother’s son cjin possibly bo adopted, but 
not intended to declare him as the son of his uncle. 
It may bo observed here parenthetically that the 
Judicial Committee have ruled that not only does not 
this text invaUdnto .\u adoption in such circumstances, 
but that all texts which prescribe the preferential 
adoption of the son of a brother of a whole blood 
are merely binding upon the consciences of pious 
Hindus and do not posscs.s the impcnitive force of 
laws, irbowm Daee v. Gohootamind Dass {1). f feel 
no doubt that a similarly rcstrictecl interpmtation 
should bo adoiitcd in tlio c.ise of the text whereon 
the appellant relies, and this v|e\v is plainly Indicated 
by tlto Jmlicml Committee in AnnnpHrni Saehi'ir 
V. Forbes (2) wlierc this very le.xt of Manu is quoted 
and its scoi>o and purpose cxplainotl ns follows : “ We 
must suppose tli:it all t.akc the siMritiml benefits of 
male issue; but the hiw is clear that for the purjMJse of 
(l) (1878) I. L. IL 3 CaIc. 537. IS) (leW) I. U I’.. S3 M»1 I . 

1. rwS'I I. A. 
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t9i6 inheritance, the natural mothers and fathers respective* 
Gangadhar ly ^^6 l>refGrred.''* II the contention of the appellant 
Bogla were to prevail, whenever a son is horn of the womb of 
Hira'lai. one of the wives ol a'person,all his wives would stand 
position of mothers to tlie boy and would be 
Mookeuee entitled to- sncceed to him equally by right of iaheri* 
tance ; for it would hs obviously illogical to hold that 
the ladies become his mothers, but he doss not become 
their sou. Yet it was ruled by a Full Bench of this 
Court in Lala Joli Lai v. Dtiranikower (1), tliat 
acconliug to the Mitakshara, in a divided family, a 
step-mother cannot succeed to the estate of her step- 
son} and this exposition of the law has been accepted 
as correct for over half a century. 

Further, it is plain that the argument of the ap- 
pellant involves an upon an that is, 

a fiction upon a fiction, or a remote analogy on a remote 
analogy j the adopted son would by a fiction be a rca 
son of the adopter, and, then, by another fiction, a 
real son, not only of the adoptive mother, but of all t 
other wives of the adoptive father ;a train of rcasonmg 
most repugnant to a Hindu jurist. We may also at c 
that the contention of the appellant is not supporfet 
by the decisions in Matiilal Jiewadat v. Bai ; 

Mahadu G^anit v. Layaji Sidu (3), and Bai K^ssei 
V. HunsraJ Morarji (4), where a co-widow was pro or 
red to the husband’s brother and iiusband's brot lers 
son as heiress to the slridhctn of a Hindu widen’ w lo 
had died without issne; nor is assistance derived fcotn 
Bachha Jha v. Juginon Jha (5), where, nndei t ic 
Mithila law, the husband’s brother’s son was prefer 
red to the sister’s son. \Vc have been pressed, Iiowcvcr, 
witli the Opinion of commentators on the Institutes o 

U) (18C4) U. L. R. (p, B.) 67 } ' (3; (1893) I. b. H. 19 C'J®- 239- 

W. 11. (F, n.) 173. (4) (1905) I. L. R. 30 Bom. ISI- 

(2) (1892) I. L. n. 17 Bom 758. (6) (1885) I. L. R. 12 C.k. 3«8- 
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Yajnavalkya as also 011 the MUakshara, hut, in my 
opinion, they <lo not support the contention of the 
appellant that in pai-agmph 19 of sectioji XI of Chap- 
ter II of tlie Mitakahara the term son includes the 
sou of a rival wife. I am not now concevned 
with the question, which may, perhaps, hereafter 
arise, whether the term son includes a sou taken 
by the woman in adoption in conjunction witli or 
under an authority conferred by her husband. The 
only question for doterininatton now is, whether the 
expression includes the son of a rival wife. In my 
opinion, the answer must bo in the negative; the terms 
used by Yajnavalkya and Vijnaneswura, namely, 

aud make it clear that the text refers 

to the case where the woman dies “ without issue ” or 
“ leaves no progeny ” in the onllimry acceptation 0 / 
those phiases. This Is made clearer by tl»c phrase 
used in panigrai)li 12, thati-^ “a woman 

who has given birtli to child.” This is further emplm- 
sised in pai-.igraph ID, where reference i.s made to the 
text of Manu (IX, 192> which spe.tks expressly of 
uterine brothers aud uterine .sistcis. It is inconceiv- 
able that Vijnaneswara should have used tlje expres- 
sions he did in paragraphs 9, 12 and 19 or refeired to 
the text ofMaiui(IX, 182), if he had intended to import 
into the toim son a secondary sense of step-son. Wl»y 
should wo impute to Vijnuncswar.v a mamlest violation 
of an elementary rule of interpretation, namely, that 
bo uses the same wotxl in twodillerent senses in the 
course of the same discussion [Dattaku Miraanwi II, 35 ; 
Vyavaliam Jlayukha, Cli. I, Sec. Hl-15, Dayabliaga, 
Ch. Ill, Sec. 11, pl. 30, which furnisli illuftrations 
of the Arthaikatva Axiom, to a word or sentence 
occurring at one and the same place, a double meaning 
should not be attachetl iHnrfMj; 

for let it not bo overlookeil that although in the irans- 
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lation by Colebrooke, the te.^t of tbe Mitaksbam is 
divided into distinct iwi-agrapbs, in tbe original tbe 
passage appears one continuous and unbroken dis- 
cussion. Reference lias been made to Siibodhiui 
(Setlur’s Ed., pp.8IS-8.73), tbe Balambhatti (Setlur’s Ed., 
I). 853, 1. 9) (both commentaries on tbe Mitak^liani), 
tbe Vinuuitrodaya (Cb. V, Pt. II, section 14), Apararka 
(Anandaspama Ed„ Vol. II, 754), Vivada Ratnakam 
(Cb. X.) and Kamalakaiti (Baroda Ed., p. 162); 
Dwarkanath Ray v. Sarat Chandra Singh (I). 
These do not support the contention that the term 
“.son” in paragmpb 19 include? tbe son of a ri'al 
wife, though some of them, for instance, the Vira- 
milrodaya apparently treats tlie son of a rival wife 
as a preferential heir to the husband. I am not now 
coucerued with tbe question, whether tbe son of a 
rival wife can be squeezed in between tbe sou and tbe 
bu.-^bandand thus allowed to break through the compact 
line of heirs enaraerated in tbe Mitaksbara in para- 
graphs SO-24, but I may state that I do not at present 
see any plausible answer to, much loss any va n 

criticism on, the view expounded by Chaiulavarkai • 

in Bhinxacharyya v. liamcharayya (2). That ven 
is supported by a number of commentators,^ 
others by Apararka (Vol. II, p- . 

(p. 4G2). I hold acconliiigly that neither the appei • 
nor the respondent is qualiiiod as son, to t.i 'o 
iuhoritauce the estate of their step-mother m 

without issue and left no progeny. It fol o«5 
sarily that her estate, upon Iior deatli, lias dov 
nj)on the sapindas of her husi)and in accorc 
paragraph 25 read with par.igr.ipbs 9 and U • 
n,M-.,iIori n, of the Mitaksham. ‘ -j. 

*Ui> roifunuJont are Incontestably sapindat- o 


ti| fpuj) |It ti w, tf. nou. 


(J) (l?0!» I. L- 1‘- 
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father in the same degree, and conseqnently they 
have jointly inherited the estate of their step-mother. 

The question then arises for consideration, whether 
the plaintiff and tlie defendant are entitled to the 
estate in equal halves or whether the respondent as 
the adopted son of jils fatheris in a position of relative 
disadvantage. The appellant affirms the latter alter- 
jiativeand relies upon the well-known text of Vasistha : 
*• if after he has been adopted, a legitimate son be 
horn, then the dattaka shall ohtaiiTii fonrth share.” 
This is of no assistance to the appellant ; for the 
context show.s that the text of Vasistha refers only to 
the estate of the adoptive father (Vasistlia XV, 1-9, 
S. B. E. Vol. XIV, p. 76). I am not unmindfnl that the 
principle has been extended to other cases (Dattaka 
Mimansa X, 1; D.Utaka Chaodrika II, 11, V. 17), 
but there -is no text directly applicable to the con- 
tingency before us. On the other hand, we have the 
text of Vriddha Gautama cited In the Dattaka Mimansa 
(V, 43) which says tout an adopted son endowed with 
excellent qualities and an after-born son are equal 
sharers. Of similar 8lgniQc,ince is the qualification 
formulated by Vasistha himself (XV, 10), “ providetl 
he be not engaged in lites procuring prosperity” 
which Krishna I’.indit interprets as imiicnting tliat in 
this case the est.-itc Is to be dividetl equ.ally between 
the legitimate son and the adoptetl son ; the interpreta- 
tion adopted by the anllior of the D.ittaka Chamlrika 
(V, 17-18) is obviously forco<l, and, if one may say so 
without impropriety, erroneous. There is thus plain 
indication that even in archaic times, the rule was 
deeme<l harsh and an endeavour was made to restrict 
its oix'ration. Consequently, wj should not extend Its 
application to cases, not only not comprised strictly 
wijhin its letter, bit undonbteilly beyond its iroo 
spirit ; in this t'onncctiou we may lH*:ir in mind that 
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1&JG Hindu jurats, quite ag much as EngUsli jurists [H66.? 
GANGADHAtt Boiilnois (1)], recognise tJie well-known canon of 
Bogia interpretation that a special te.^t or statute forming 
Hiba Lal an exception to a general text or statute should be 
Bo^. construed strictly’ and applied only to the cases falling 
Mookerjee clearly within it; the MifcaksUara itself recognises the 
principle that where an exception exists to a general 
rale, the excei^tion .should I>3 confined within the 
strictest limits so as not to encroach unduly upon the 
general rule \,Gangu v. Chandrabhagabai (2), Anandi 
V. Sari Suba (3). D.ittaka Chandrika, section V, 27, 
Irfitakshaia on Pniyaschitta, Ed. Hoghe, p. 292 . 

5r That the 

rule is not of universal application is cle.ir from the 
declaiou in Surjokant tJxindi w Mohesh ChwiderDiUt 
Mozoomdar (4), where an adopted sou of one daughter 
and the legitimate son of another daughter were hold 
to he equal sharers in the estate of their maternal 
grandfather. The only c.aso where the rule has been 
applied, though it is not covered expressly by the 
text of Vasistha, is Tfaghub-xntind Doss v. Stdhit 
Churn Doss \5), where partition was sought amongst 
the members of a joint Mitaksham family com 
posed of tbe adopted son of nne brother and t m 
legitimate sons of the two other brothers. T le 

coriectness of tliis decision, which is in conflict uit i 

Tai'a Mohun Bhattacharjee v. Kripa Mopes Dehia (6) 
and Dinonalh Mtikerji v. Gopnlchwrn Miikerji{’i)> ".is 
doubted in Baramanand Muhanti v. Chowdhf'!/ 
Krishna Charan Patnaik{^), Birabhadra 
Kalpatarn Pa?i(la (9) and liaja v. Subha (1 )■ 

(0(1875) L. n. 10 Cb-Ap^' 47D,48I, (fi) (18C9)9 W. It. 4^3. 

(2) (1907) I. L. n. 32 B.>ro. 275 (7) (1881) 8 C 1,. H. 67 i 

(.1) (1909) I, L. B. 33 Uani. -<04, 409. 9 C. L. B. 377- 

(4) (1832) I. L. n. 9 Crtic. 70. (8) (IHBl) 14 C. I. J. »83. 

(5) (1878) I. L. rc. 4 Cafe. 425. f9) (1905) 1 C. L. J. 348- 

{10)(l883)f. L n.7MaJ.253. 
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It w.is, bowever, iece«n 3 ’ folJowe^? bj' the Bombay 
Higli Court ill Bachoo Havkisondis v. ^agindas 
BhafjtvandnS’il). On appeai to the Privy Councib 
the decision of tbo Bombay High Court has been 
I’everscd and the view ndox)tcd b.v this Court in 
liaghubamind D o8s v. SadhnQhtim Doss (2; definitelj' 
overmlcd bj’ a judgment which has been received in 
tins country’ since the present judgment was comi^os- 
ed, Nagindas v. Bachoo (3». The position tlien is 
that there is neither authority nor jn'inclide which 
can be successfully invoked the api>elhint in 
support of his contention that the estate of bis step- 
mother should be unequally divided as between 
himself (the real son of his father) and the respondent 
(the adopted son of his father). Wo are consequently' 
thrown back upon the fundamental position, recognised 
in a long series of decisions, tiiat the adopted son 
becomes for all purposes tlio son of the father by adoi>- 
tion and occupies the same iwsition in the family of 
the adopter ns a natural born son, e.KCopt in a few 
in.stnnce.s which arc accumtelyilcfined in tlic Dattaka 
Chnndrika and the D.dtaku Mimansa, Snmhhu 
Chunder Chowdhrg v. Naraini Dibesh (4), PaiUna' 
kumat'i Debi v. Court of TVards (5), [Cad Kotnul 
Mo^inidar v. Umasnuker Moitra (G>, Vmasunker 
Moitro V. Kali Komttl Mozamdar (7», Joykishore 
Chowdhty v. Panchoo Baboo (8i, Armndt v. llari 
Subn (9), Maharajatt Juggernalh Sahai^ v. Musst. 
Mtikhvn Koo)i\vuv (ID). Tfeuconree Chatln'Jee v. 
Dinonath Bauerjee (11). Itadbaprasad MuUick v. 

O) JC n.w. L J5 (C) (IP83) I. L JL 10 C*Ie 

(2) (1878) I 1. U. * C4l;. iib. (7) (l^8l) ! L. 11. 6 C*lc. ’V, 

(3) (1915) 1 L 11 «0 I\g n 270 . (8) (1879) 4 0. U 11. 53^. 

U n. 43 I. 5C. (9) (IVJ9) 1. L. It S3 tW 4 )t 

(4) (1815)3 K«*pp55. (10) (lfC5) 3 W 1124. 

(5) (18S1)I UU 8 04- 3:2. (11) (|n‘.5) 3 W II. 49 

u n. 81. .4. 22?. 
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Baneemani Dassee (1;, Nai'asamnal v. Balarama- 
charla (2), Ann'tpurni Nachinr- v. Collector of 
Tinnevelly (3>, The only point for consideration iben 
is whether there is any text applicable to the pre- 
sent case which reduces the share of the adopted 
son. I have not been able to ti-ace any text expressly 
applicable, nor can I find any which even by implica- 
tion .supports the contention of the appellant. I am 
not unmindful that in Ch. II, section XI, paragraph 9, 
of the Mitakshara, the property goes to the kinsmen of 
the woman, namely, her hnsband and the rest, and in 
paragraph 11, on ihe failure of the husb.ind, it goes to 
his sapindas. In my opinion, this does not show that 
the property descends as if it belonged to thehnsbind •, 
the only effect of the two paragraphs is to determine 
the heir to the woman by application of the test of 
sapindaship with her husband. It follows accordingly 
that the I'espondent takes the same slmie in the estate 
of her step-mother as he wonld have done if he had 
been a re'al and not the adopted son of his father. I 
hold finally that Mr. Justice Chitty correctly decided 
both the points in the c;ise. 

As regards the question of estoppsl. there is nothing, 
in the arbitration proceeding.s wliicU debars the- re.s 
pendent from contesting the claim of the "appcHan , 
and the point whicli indeed w.as not seriously pres-iet 
docs not require elaborate investigation. 

' I agree witli the Chief Justice and Mr. Justice 
WoodrofTe in the directions they propose to give wit i 
regard to the costs and the further trial of the suit. 

Appeal dismissed- 

Attorney tor tlie upp dlant : S. G.Sen. 

Attorney for the respondent: P. 

J. c. 

(l) (1MC) I. L. lL33C«lc. 917. {i) (18G3) 1 .M«l. II. C. 1^0 

(3)(ie95)l. I., n. 16 M«J. 277. 
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APPELLATE CIVIL. 


Btfort D. ChaUtrjtf onrf Btaeherofl JJ. 

ANANDA KUMAR BHATTACHARJEE 

V, 

SECRETARY OF STATE FOR INDIA/ 

— Sortrtlgn — Limilcitlon — Right 0 / Gotent’ 

mfni (a aiKit retenue on land alUged to ho Inlheraj — of tueh 
rights tfftci of~^Bengal Regulation {11 of ISOS) t. S, S—Auan 

Reguhlion {T of XSSt) t. 2S, prorigot S and ■! — Ltjitlnlirn, tthen «• 
Irotpoetivf. 

Tliougli the Go%etnmentV right to Ai«e«t land revente is a eove'eign 
right and hence not eubject to tiie Statute ot Limitation under ordinary 
circumetance^, elje*e t* nothing to prerenC the Governneot from directing 
itaeU of auch right by making regulationa for aaae'anent and collection 
of revenue lahich might tioder certain circiiniatoncei gue exeiuption from 
daaevn.ent of land tevetae 

RjtfdupaUt Jagatmadham V 7 he Soerflarg of Stale for /Ni/ia (1) diatin* 

giiMhe I. 

Tlie efTect of proriao 4 to a. 28 of the Aaanm Regidation (I of 188G) 
Which la haael on a. 2 of the Rergal Itegulatiun (11 of I 8 OG), U to 
exompt land from asreaan.ent if the onner can prore €0 yevra' poaaeaaion 
of it iMtIioiit paynent of any revenue ilnnng that pcrtwl and thui to 
introduic the rule of 60 year«’ hnntalion. l’n>'i««2 of that llegolation 
n erelj niithorhea Baieaan.ent of laiuU evceptol from the rermanent Settle* 
n ent if they do not fall under any of the asviiig rliiiae*. 

A atatutc ia not retroapectire ainipit l-e-aiie a part of the tepiiaite* 
for It a action i< ilraun Iroiu a tin a ante elent to itapaacir g 

(la en v St. ifarp, 11 AifrrJlayel (2) fidloired 

“Appeal from Appellate I>e.Tec No of |9IS againti tie «fe*fee of 

r. K. ChaJterji, Addilional lh«tfiet Judge of Sylhet date J July in, JPI.1. 
•(firming the de.Tee of Kada>h Cliirnlra Sen Siil<onhna!e Judge of Svihet, 
dated May 25. 1912. 

(1) (IWS) 1. L. U 27 Mad 16. 


19ie 
Jan. 31. 


(J) (IHS) 12 Q u lit) 
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Second Appeal by Aniindu Kumar Bliattacluirjee, 
tlie phantiff. 

T)iis appeal arose out of a snii broiig-ht against the 
present defendant to have it declared that a plot of 
land which originaify formed a hiiik, situated in 
pergliana Baniachong in Syiliet, appertained to tlie 
iilaintiff’s ront-fiee grant and as sncJi was not liable 
to be a.sse.ssed for Ijuul-revcnne by tlie Government, 
Tlie pJaintiff allegetl that Jiis predecessors had 
been in possession of this plot of land a.s a part of 
their iiishkar jiropert^', from before J793; tliat the 
Government never realised any rent nor did they 
ever assess it with any revenue ; tiiat though it 
was measured in 1839-40 for purpose-s of I'ovenae, it 
was released on the plaintiff's j)rc(lecessor3 proving 
their claim; that in the thakbunt proceedings tlio 
Government's maliki right over the laud 'va.s dis* 
allowed and that in anj' case the Government’s rigid 
to nsHQSH had hccii oxtinguishod under proviso 4 of 
s. 28 of the Assam lAnd and Revenne Regulation of . 
1888 by the plaintiil’s uninterrupted user of the land 
for more than GO years without jiaymeut of any rO' 
venue. The defendant, on the other lumd, contendei 
that ns a matter of fact the Government did assert 
its right to assess the land with revenue in ^1^'* ‘"f 
sumption suit No. 4496 of 1842 , the result of the sm 
being a decree in favour of* the Govornmcnt dochiriug 
the alleged lakheraj title of the present plaiutius 
decessor to he an invalid one; tliat the iand 
measured, bat though the noighhoiiring homes 
land.s were assc.sMcd, this particular jdot was left o 
becaasc- it then formed a tank ; tliat no 
possession coalcl bar the i>aiamoiint right of 
Govt*n)jMent to nssess land-revenue, and tha • 
Statute of Limilatiofi had no application lo pucU 
rislit of tlio Goreniiiicnt. Both tlio lower CcmrU 
.lisinissoil the pIxiittiirH cliiini. 
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Babtt Bijnn Behary Gf/zosc fwilli Ijini Bahti Brnja- 
ial Chalcravarli), for the appellant, contended that 
proviso 4, s. 28 of the Assam Liind and Revenue Re^ju- 
lation of 188(5 clearly introdncetl a rule of limitation 
with re^Tfinl to the exercise by the G{jvcrn)nont of its 
ric;ht to assess land revenue fixing the period at 00 
years and that the plaintiff Imd proved adverse jiosses- 
sion for upwards of. 60 years. It is true that the 
Government s right to assess levonuo Ls a Rovoi*oign 
right, bnt there is nothing to pitivont it from divesting 
itself of sjieh a right. The Assam Land nnd Rovonno 
Regulation of 1886 was based upon the Rongal Rogulu* 
tion II of 180n, aab-SGction 2 of section 2 of the latter 
regulation being to the effect that all chums of the 
Government for asaeaament of land must bo'pmforied 
at any time within 60 yeais from and after tlie origin 
of the cause of action. Proviso 2 of tlio present Regu- 
lation is not inconsistent with proviso 1 as the former 
merely authorises nssessmeiil of lands o.xeopled frtnn 
the Permanent Settlement imlo.ss they fall umler one 
of the excepting cluuaes. Proviso 4 Is only one such 
excepting danse. The apptk-.Uion of the Regulation 
to this case will not amount to giving it a ivlrospoi'- • 
tive effect us the ptcviso merely opentteR on the state 
of tlung*^ that it finds existing on its promulgjdlon, 
Queen v. St. Mary, ^VMlecJtajfel (1). 

The Adi'OcaiC’General (Mr. O. IF. B. Krnrirk, 
K. C.) (with him Babii Bam Charan Mitra, t^rnwr 
Government Pleader), for the respondent, ndiwl on 
Boddupalli Jaganna'lham v. The S^eretary vf Slate 
(2). The Government’s right to as^es? hind-rovonue 
was a sovereign right and no length of pOHsessinu c.ui 
bar the permanent right of the Government toasso««s. 
the Statnte of Limitation having noapplicition to such 
rights. The application of the Assam Land atul 
0 )( 18 ts) 12 Q. n. ie>'. • (2) (I^M) I. L. R. s; M. 116 . 
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L cnue I?ef'nInUon of ]K8(! to tlic pre.=ient case will 

Anam.a amount to giving U a retrospective effect. All leglsla- 
Buatta- consklerctl pi'o.spectivc unless anything 

c!uji!EE to the conlmry is expressly or impliedly provided. 
SECBFTAny finch provision is to l»e found in the Regnlation. 

Cnr.odv.vulL 


D. CllATTI^nJEE J. This was a suit for a declara- 
tion that the plalntifl had a revenne-free title to the 
pi'opertj* in snlt and the defendant, the Secretary of 
State, had no light to assess revenue nponit. Both the 
Conrts below inive di.smis.sed the suit and the plaintiff 
appeals mainly on the grounds (i) that there is no evi- 
dence of any resumption decree Iiaving been passed in 
favour of, the Government in 1842, and the Crdingfi 
based on the existence of such a decree are bad: (li) 
that assuming that there was such a decree or a re« 
sumption by the Revenue authorities, no action having 
been taken npon tbe same for more tliau 60 years the 
right of the Government is barred ; (lif) that tlie plaint- 
iff having held the property without payment of 
revenue for more than 60 yeai-s, no assessment can be 
made by reason of clause of the proviso to section 
28 of tbe Assam Land and Revcntie Regulation I of 
1886. 

Before disenssing tlie.se points, I may shortly state 
the facts that are admitted or found. The disputed 
property, wliich was formerly a tank and has now 
silted up, was owned by certain Afnliomedaiis who in 
180G sold it to the ancestor of the plaintiff ; the deed 
of sale does not .state that the property was I.^kheraj 
and there is no docninent.\ry evidence of a grant in 
Jakheraj right. The defendant admits that Kasha 
Bonisichong, themelial in which the disputed property 
is situate, was excepted from the Permanent Settle- 
ment in 1793 as the then holders of the same claimed a. 
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lakbernj right. The plaintiff admits that there was a 
measurement in 1839-40 with a view to resumption. 
The defendant says there was a resumption suit in 
1842 which was decided in favour of Government. 
Neither the decree nor an attested copy of the same is 
forthcoming* but there are recitals of a resumption 
case and decree in a uum^r of pat)era including a 
kabuliat by the father of tho plaintiff, but not in re- 
spect of the disputed land. These documents make out 
a resumption of the Mahal in ld42, but it does not 
necessarily follow from that that the disputed land 
was included in the resumption. Next in point of 
time is the Thakbust proceeding Ex. 3 produced ami 
proved by the plaintiff. Under the heading number 
Touji and name of Mahal we find the entry “Non- 
settled resumed Mahal,” and under the hiMding “ tbo 
Mahals which have been enclosed by boundaries or 
plotted” we find No. 170 the disputed proiKjrty, and 
under the he.adiug of “Remarks” we find that the 
name of the Government was originally roconlod as 
the owner in posses.siou, but vv-as reniove<l on tlie objec- 
tion of the plaintiff’s ancestor whose name Wi»s 
recorded instead. It is contended by the Icainetl 
Advocate-Gcneial that this document being fiUsl by 
the jdaintiff it openates ns an admission of the llllo of 
the Government in 1861. I do not sw how this may 
be; The description of the Mahal as ii resumeil Mahal 
was made by the Thak authorities and not by the 
plaintiff or his ancestor. It w.is not the InwluesH of 
the Thak authorities to deciile wlietlier a iKirticuhir 
piece of land was rcsnmwl or not; they took the name 
aa it was given by the Government Revenue author- 
itlos who succeeded in getting an enirj* an owner in 
possession, but tliat entry expunged on obj« clion 
by the plaintiff’s ancestor. The eiiclo-iiug by lK>un'J- 
aries of the di'^puliil plot :d**o does not i>hfj\v that it 


191G 

.\NA\r>A 
Kami 
Uil \TTA- 
ClitKJSC 

StCBETAKt 
or Stats 

FOR I\nu. 
CitATTERJCS 

J. 



INDIAN LAW REPORTS. [VOL. XLIIT. 

was resumed, for lakiicnij land.s were as a matter of 
fact enclosed by boundaries during the Thak. Even 
if the description of the Mahal as resumed Malial 
could ai»ph’ to the disputed plot, there is nothing in 
this to show that it was resumed uiuler a decree of the 
Civil Court. This is all tlie evidence that we have of a 
resumption decree as it is called. I do not see my 
CiiiiTEnjEt way to adopt this view and I think the ai)pellanfc is 
right in contending that tliore is no evidence of a 
resumption decree in 1W2 in respect of the disputed 
land. 

Tliere was, however, admittedly an attempt at re- 
sumption. The resumption chitta is clear evidence 
of that and we may take it there was a resumption by 
the Revenue authorities, i.e., to say a decision by t e 
Revenue Board that the land was nssess.iblG to revenue. 
Scctiou 21, clause (^), Regulation 11 of 1319 
that upon such a decision by the Board the duty o 
Collector would be to make an assessment after 
to parties, sec also section 23, Regulation I o . 
There is no provision in this Regulation as to t 
within which this assessment was to be ma ^ o 
this Regulation was modified by section 10 of ‘ 

tion III of 1S28 which directed the assessment to 
made at once and that if ^the owner declined to 
must be dispossessed. In the ^ 

no immediate assessment and the owner was al owe 
continue in possession. It is said that this wa 
because the land was a tank and nnfit for «ett 
The learned Judge says this is clear from Ex^ 

I do not see how this is so. Ex. T describes No. 
as a tank and gives its bonndartes and Ex. V .j. 

mention 2j32 at all. It Ex. T shows 
shows that the property was a tank which 
ordinarily be more valuable than waste land. 
again, the learned Jndge says the possession o 
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plaintiff was porinL'iivo, Init that w;is m^ver the i-aso 
of the Oefcntlanl who only Mid that no assfSMiicnt was 
made of tanks, fro-ivaths and wistc lanils ns unfit for 
scttlcinont and its no one applied for them. The find- 
ing of the character of ])Iatntiff*H possession therefore 
is against the case of the deftMulant and is an inference 
which, as far an I cm sec. Is not supported by evidence. 
On the other hand, it the defendant had a right to dis- 
possess the plaintiff in 1812 and did not exercise its 
right the possession of tlie plaintiff bccimc adverse 
to the defendant from tbnt time. That iwssession 
continued for more than CO years and the defend- 
ant’s right of recovery of possession is lost. It is 
said, however, that the right to assess revenue is 
a sovereign right and cannot bo lost. Reliance is 
placed in support of this view on the case of Boddn^ 
palli Jagannadham v. The SeereUtry of State (1). 
With great respect to the learned Judges I do not 
feel at all pressed by the opinion in that case in 
favour of a sovereign right of assessment. Tho parti- 
cular Madi-as Regulattoii XXV of 1802 which was 
the subject-matter of discussion expressly reserved the 
right of Government to coutinne or abolish exemp- 
tions from the iiaymeut of revenue and no question of 
prerogative was pertinent. Tlie unroported case relied 
on by tho learned Judges goes perhaps a little further, 
but there it was stated that ‘‘ no limitation is jdaced 
on the exercise of that right by any statute or law.” 
That was probably so in Madras. In Bengal, however, 
W'e find that there is such a statute. Sub-section (2) of 
section II of Regulation II of J805 is to tlio effect that 
“all claims on tbo part of the Government, whether 
for the assessment of land hold o-xempt from tbo 
public revenue without legal and auffleient title to 
such exemption, or for the recovery of arrears of the 
(1)(1903)I.L. n.27MMl. IC. ' 
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191C I>nblic assessment, or for any other public right 
whatever (the jndtciul cognizance which may not have 
been otherwiso limited by somo special rule or provi- 
' cHAkJCR sion in force) ahull be heard, tried and determined, 
SEctmiiT same be regolarly and diiD* preferred at any 

or Statk timo within the period of CO years from and after 
vo R isp iA. origin of the cause of action/’ 

CuATTKRjBE The origin of the cjiuse of action was in 1793 at the 
**■ time of the Permanent Settlement when the predeces- 
sors in title of the plaintiff claimed a laklieraj title 
and the Government liad to abstain from making a 
sottlemoiit. If the proceedings of 1842 declared the 
land liable to assessment the Collector should have 
proceeded to assess it at once, but he did not. Whether 
wc count GO years from 1793 or from 1842 the claim o 
the Government is barred. This disposes o£ t e 
• second (juestion. 

The last question argued is that the 
barred by section 28 of Assam Regulatiou I oi 1 
That section enacts that ail land shall be liable to 

assessment except lands expressly e-Kempted and an s 

lor which a tax is levied under section -47 ' “provu e 
that nothing in this section shall authorise c te 
assessment of any land whicli 1ms been held revenue^ 
free for GO years contimionsly, unless it is 
tlmt the right so to hold it has ceased to exist. 

The land in tliis case has been admitted y 
xevenue-free for more than GO years and the 
Regulations under which assessmont-s were previous y 
made being repealed by this Regulatiou as to 
and the operation of this pectioii being excltuiet T 
the said proviso, there would be no law under w i 
the disimted land conld be assessed. . 

Tlie learned Judge, however, thinks thattoapp. 
this section to the present case would he togi'*® 
xestrospective effect to it and that 60 years have no 
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olapswl from 1K8G. It is tmc tliat nil legislation must 
1x5 considcrcil as prospective unless anything to the 
contrary is cxpresoly or by necessary implication 
provided. But a statute is not retrospective simply 
because a i)art of the requisites for It.s action is dmwn 
from a time antecedent to its passing. See Queen v. 
St. J/arv, TT’/ii7cc//ajJc/ tl). If the proviso is con- 
sidered to be an ennetinp jKirt of the section, which it 
apparently is not, it operates on the state of things 
that it finds existing on (Is proiimlgation. If it finds 
that a particular piece of l.and answers to the descrip- 
tion contained in Us wortUiig it operates by excluding 
it from the opcnition of the enacting part. 

But tliy matter niay be looked at from another 
point of view. The proviso cxccpt.s a particufar class 
of lauds from the opcnition of the enacting part of the 
section. The enacting part therefore docs not apply 
and 110 retrospective effect is given to any enactment. 

In the next place, it may be said thut^it does not 
take away or affect any vested rl^ht, it declares what 
the legal position of these lands %\’as at its passing. 
The limitation rcgnlatiou had b.trred the right of 
assessment in sucii cases and it was thought pi-opor to 
.add this proviso just for tlio purpose of preventing 
misconception and dispute. 

The second clause to the proviso might at first 
sight appear to authorise the assc-ssment of the dis- 
puted lands as excepted from the Permanent Settle- 
ment. 

In construing that clause, however, it must be 
remembered that the Regulation was originally passed 
for the Province of Assam, where the Perraaiieiit 
Settlement canio very much later wdiero it did come, 
and in many places it has not come even now, so tliat 
it cannot be said that the assessment of lands excepted 
(1) (1848) IS Q. B. 123. 
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from tl»c Permanent Settlement in 179.3 wis conte 
plated in l.SSO after more than 93 ycai-s. Clause Nn 
of the proviso, therefore, ^Yollld authorise the asse 
ineut of lands excepted from the Permanent Settlemc 
if the}* were not s:ived by any of the other except! 
clauac.s of the jiroviso. and in the present case claiisi 
baa aaved them. 

In 'thia view of the case, I would allow the appt 
and decree the suit with costs in all Courts in t 
following manner:' that it bedeclarcd that the dispiit 
land is not liable to be assessed with levenne and t. 
Secretary of State lie enjoined not to realise thesn 
claimed in tlie notice of Decemlwr, 1908. If 
amount has been realised it will be refunded to tl 
plaintiCf. 

BEAcnCROFT J. As regards the first point argue 
on behalf of the appellant, I am not preparet 
say that there Is no evidence that the land was resuiut 
in 1842. There is no doubt that there was evident 
before the learned Judge that resumption proceeding 
were taken in respect of the whole of Baniachonc,. J 
which area was included the subject-matter of 
and that this particular piece of Ian 1, then a 
figured in the resumption chitta. Then the 
Judge says “ the Uubokari (Ex.V) shows besic es 
tbo plaintiff or his father preferred no 
regard to the disputed tank.” 'K has not been sUo 
ed that this is an incorrect statement of the con e 
of the exhibit, nor has it been taken as a groant 
appeal that the learned Judge lias in this 
misstated the evidence. An e.xtract from this ex i 
has been printed. It mentions that objections 
made ill respect of some lands. But the whole e-' 
has not been placed before ns, and though lU 
portion printed there is no mention of this pirb’cn ar 
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plot, Ihoro is no reason to •»npposc tbnt tlic portion not 
printed in some passage to which tlic learned .Tndge 
presumably refers, does i»ot l»ear out Ids statement of 
their contents. 

It was urged that as under section C.) of tlie 
Evidence Act the only secondary evidence admis- 
sible of the contents of a public document is a certified 
copy and there was no evidence of the contents of the 
resumption decree. But that rule Is obviously subject 
to tlio rule that when the original has been destroyed 
or lost any secondary evidence inaj* be given. 

The appeal must, however, in my opinion, succeed 
on the ground that the assessment complained of is 
barred by section 28 of the Assam Land and Revenue 
Regulation, 1880. It is argued for the respondent that 
tlie right of Government to assess Ja)nl-rev{‘j)UO which, 
as is pointed out in the preambles to Regulations 
XIX and XXXVIIof 1793, is b.aswl on the nneiout Jaw 
of the country, can never he barred. As to the 
position stated In tho.se general terms, it in not neces- 
sary to express an opinion. For it is clear that 
Government can divest itself of the right to assess 
revenue and can make such regulations for the 
guidance of its oflicers as will have the same practical 
result as a renunciation of the right to assess revenue. 
Now, the Assam Land and Revenue Regulation has 
repealed the Bengal Regulations, so far as they apply to 
territories to which the Regulation has been extended, 
so the only provisions for assessment of land revenue 
as extant in Sylhet are those to bo found in the 
Regulation itself. Section 28 provides that all land 
shall bo deemed liable to be assessed to revenue, 
subject to exceptions in favour of two classes of land, 
and subject also to certain provisos. Exemption is 
claimed under tlic 4th proviso which declares that 
nothing in the section shall “authorise the assessment 
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of ftny land which has been Ijeld revenue-free for 
(JO yeaM continuously unless it is shown tliat the 
rig’ht .so to hold has ceased to exist." The learned 
Advocato-Goncral argued that tlie words "held 
revenue-free *' meant so held " as of right,” but he was 
not prfi|)ait!d to argue tliat they could not mean 
inercl}’ "held without payment of levenuo,” apart 
Deachcuoft from any fiUC.stiou of the right so to hold the land. 

I think tliat if the former me.aninghad been intended 
it would have boon expressed in definite terms, and 
that the meaning to be attached to the worths is the 
alternative one suggested. The i>ioviso then wotdd 
seom intended to reproduce tlic rule of GO years' limi- 
tation provided by section 2 of Regulation XI of 1805. 
It Is also definitely enacted that the proviso is made 
inapplicable if it be shown in the case of land so held 
that the riglit so to hold it has ceased to exist. The 
qualification is probably intended to save the land* 
revenue in cases where at some time the land has 
been rightly hehl without payment of revenue within 
the 60 years. TJie effect of the proviso appears 

to be to save the land from assessment if tlie owner 

can' pi’ove 60 years’ po.s.session without payment of 
revenue, unless Government , can prove that at 
some time within the 60 years there was a cessation 
of the asaesaee's right to so hold it. If R 
sufficient for Government to .show that at any time, 
even before the 60 yeai*a, the owner had no right o 
hold the land revenue-free or had lost the right, the 
l)r.ictical effect of the proviso would be merely to 
mise a presumption in favour of freedom from 
assessment after 60 years bolding without payment of 
revenue. If that had been the intention, I 
it wonid have Ijeen exjjre.sse(l in simpler langa^ff^* 

It Rcenis to be a case of an exception within an 
exception. So that if in fact there has never been 
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n j’lght to hold the land neroiiHC-ffcc, tho uccoud 
exception will not ui»i)ly rnul the holding of the land 
without payincnt of icveniic foi* 00 years will bar the 
asscsssincnt. 

I must confess that I express this opinion as to tho 
meaning of the Jth proviso with considerable 
difijdencc in view of the fact tliat the 2nd proviso 
contemplates cases of assessment of land which was 
not included in the assets of an estate at tho time of 
the Permanent Settlement. Imt I do not see what other 
constrnctioji can bo i>Iaced upon it. 

The learned District Judge favoured tho view that 
the proviso to section 28 could not have retrospective 
effect, ill other* wo«ls that it could not come into 
operation till tho year 1916. This view was only faint- 
ly supported in thi.s’Court and docs not commend itself 
to me. There does not ap])ear to b<? any i>arallol 
between this case and tlic case relied on by the learned 
Judge. 

Ill the present case, the ap))ellaut has held the land 
for mote than CO yeats without payment of revenue ; 
it is not shown that he lost the right within tho 60 
years preceding the suit, in fact it is not shown that 
he never liad the light to hold i’evcniie-fn*e. The 
result is that the Regulation docs not atithonse assess- 
ment in this case. 

I, therefore, agree in allowing the appeal and 
decreeing the plaintitFs suit. 
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CIVIL RULE. 


Defort D. (Jkaiterjee at-l Deaiihc’ofi JJ. 

ASADALI CHOVVDFIURY 


MAIIOIIKD IIO.S5AIN OHOWDHURY.’ 

Cnmmo'i iran\g«r — Ap2>tie.ttMn for the appointment of n Com^non ^lano^er 
—‘Apiminlment of n reeeir^r pttdin^ dit/fotal of h* appUcatton 
Bengal Tenancy AttiVdt of f5J5) *. PJ— CVrif Froce-Urt CoU 
(Act r of ISOS) t. Itl and 0. XL, r. i. 

T1.0 terms .i£ 0. Xli. r. 1 of Iho Civil I’roee'luM Co la of JOJi «« 
wider lliun tlic CDrrtwpoiuHiiu «. 60i of tlie Civil Prowdiire Ci'>la of 
«n<l do not {irovida llat tlio appoinlinant of 
to a suit. 

An nppliCAlion for ll»c appointment of n Common Mstm;;cf iinJtr a. 
of tlie Dono.il Ten.sney Act is an original proc.*fdin? contvmpldf'^ In s. 
of the Civil Procedure Coilo to wliicli the proceiliire under D XU r. I* ne*-'” 
to l>e applieahle. 

Thalur Pratad v falfnif/jA (I) fotlowei). 

The relief of an a;»>;ri}ved party to '•acli an onler is l'> ''<'ay e 
appeal and not hy an appUcatiun for revision. 

Civil Rule obtuincd by Asittliili Oliowdliury 
otbefs, petitioners. , 

Dispntes liiiving arisen between the petitioned am 
the opposite party who were tlieir co-sliarors, owing 
tlie alleged dismissal of two tahsildars engaged in t le 
common estate, the opposite jKirty made an apid*<j‘^ 
tion to the District Judgo of Backorgunge fm * 
ai>pointment of a Common Manager nnder section •> 
of the Bengal Tenancy Act. The learnod 
onlerod the appointment of a receiver pending ^ 

" Civil llnie No 28 «f 1916 nsAinat tlio order of 1’. E. Cjnnn'ado. 
Diitrict Jwd^c of Ihckcr^uo»e, dttcl -/an. 4, l9lG. 

(I) (1694) I. L It. 17 All. 106. 
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di6|>o.s;tl of llic application. Afj.unsl this order, the 
petitioners obtaifjcd this Riilo on the gronnd that It 
was p.iRsed wilhotit jurisliclion ami without notice 
to them. 

Maulfi Xuruil/Un Ahmf-d, for the petitioners, con- 
tcude<l that a receiver cun only he appointed in a suit 
and not in a proceeding? in the n.tliircufan applic.ition 
under .‘'ection 9,3 of the Bengal Tenancy Act. Besides, 
want of mdico to the parlies witli ivgard to any ortler 
passeti I)y a CivH Court makes tliat onfer irregular. 

Dabn Jogemira }^ath Mooherjee, for tJie opi>osito 
party, in showing cause. Ruhinitte<l that proceedings 
under section 93 of the Beng:\l Tenancy Act were 
proceedings wliicli c:iine within the operation of 
.section 141 of tiie Civil Procednro Code. They were 
proceedings in the nature of a suit. They wore 
initiated by an api>{ic.itinn and their tennination 
rescinhled the iie.iritig and termination of an oialin- 
ary suit, llnreovor, the wording of Order XL, r. 1, is 
wider than tliat of tiio corrcspv)iMliug section 593 of 
the old Code wlucli containerl the wools “ subject of a 
suit” w'hicU liave been omitted in tlie present Code. 
Hence the Jnilge had jurisdiction to pass tlio order. 

D. Chatterjee and Bbkcdcroft J.I. Pending an 
applic.ition for the appointment of a Common .Manager 
under the Bengal Tenancy Act the learned District 
.Tndge appointed a receiver. This Rule was issued 
upon an applic.ition by the petitioner that the onler 
made by the learned District Judge was without 
jurisdiction in that it w.is made not in the course of a 
suit, .iml, secondly, it wms irregul.ar because it was 
made without notice lo the petitioner. Wo have 
heartl the learned v.ikeels on both sides and W’e think 
that the Knlo must be discharged. 
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"With to the fir/Jt pronficl it is contended that 

a receiver can be appointed only in a suit and not in a 
l>rocee(tinp: of ibis kind. Order XL, rale 1, Iiowever? 
does not provide that the appointment of a receiver 
.sJionld be confinai to n suit, The old section o03 of 
the Civil Ih'occdurc Code of 18S2 did certainly speak 
of tlie appointment of a receiver in a suit, hat rule 1 
of Order XL of the present Code has left out tlie 
Tvords “ siibjcct-inaitcr of a suit ” and is yery geneial. 

Then section HI is also very general and does seem 
to appiy the procedure under Order XL, rule 1, to 
proceeilings of this kind. Timt section pc'ovides ’* J’ijc 
proccduie providetl in this Code in regartl to suits 
shall bo followed as fur as it can he made appbcable 
in all procoedingH in any Court of Civil jiirisdictton. 

It has heen held in the case of TAoffz/r Prasv^^- 
JFa/:iyulh/i(l), by their Lordsliips of the Judicial 
Committee, that the old section Gf' in place of w ijc > 
'stands the present section HI was applicahle tu c 
original proceedings in the nature of suits sue as 
gnardiaiiship, pi-obate, etc. The present proccsding is 
an original proceeding which may he said to he m 
nature of a suit becanse it is initiated by uu app ' 
tion by one parti', is oi>j>osed by another ant ^ 
determined by a h'nal oitler. The proceedings, 
fore, biing pioceeclings in a case which 
to be in the nature of a suit are such as evi 
attract the a}>plic.ition of Order XL, rule !• 
think that under Order XL, rule 1, the 
jnrlsdictioii to appoint a receiver in a c.ise of this 
if, upon the facts before it, it thinks that it is just nu ^ 
convenient tliat it shonid make an order under »• 
rule. 

Tiieii as reg.irds tiie question of notice, although a 

Older is geueralli’ made by a Civil Court upon 

(1) (1894) I. L. R 1 7 All. lOG. 
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to the parties concerned, there inaj- be cases in ^N'hich 
tlic issue of notice may so dolny the proceedings ns to 
defeat the object of tlio ortlor itnulc, and the Court lias 
to pa‘5s sin order without previous notice in cases of 
emergency, leaving the party aggrieved to object to it 
either in the Court making the order or by way 
of an appeal to a higher Court. These two grounds, 
therefore, fail. Wo find that the proceedings for the 
apjiointment of a Common Manager h.ave been post- 
poned pending the decision of this Rule. It was not 
meant that this should be so. 

The petitioner, it seems, upon the view we take of 
Orxler XL, rule 1, misconceived his remedy as Uo 
should ])Avo come to this Court by way of an aiipeal 
against the order appointing the icccivcr. 

We diseharge this Rule with costs and direct that 
the recoixl he sent down at once so that the proceed- 
ings for the appointment of a Common Manager may 
be continued without further delay. 

N. c. s. Uuie (Uscharged, 
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PRIVY COUNCIL. 


•lATINDRA NATH BASU 

V. 

P13YEU ])EYK DKBI. 

[ON APPEXl FitOM THE KtCH C0U.1T AT FORT WILLIAM IK BENGAL] 

Spteijie Pttformanee — Agreement to tell decree and rights appe’laining 
tkerelo and it transfer it to de/endvtt^’Vendor and Purchaser — Decree 
A«ca>Hii/^ harred b;i limitation before assiunment^^OhUgation to leej- 
decree an venlnr — Ctril Proceture Code (Act Xfi' of JSS2) t. 2S2 
-^Transfer of decree. 

The plainti/Td (rc^pomlcnU) (ironsht a auit for specific performance of 
an ngrccmeiil mado liclween tiicni and the defendant (appellant) by which 
the latter contracted to pnretiaao a mortgage decree and all n'^lita •I'P'*' 
taining thereto, which decree was to l»e did/ transferred to the defendant, 
which by reason of ecction 232 of the Civil Procedure Code, 1882, could 
only bo <lono by an assignment In writing. The decree, however, before 
assigiiiQcnt became barred by limitation, and he refused to take it. 

Held (reversing tlie decision of the appellate lUgh Court), that what t le 
plaintiffs had ngreeil to assign to the defendaut was a decree capable of 
execution ; that until assignment there was on obiigalion oa the plainti s 
as vendors to k«rep the decree alive; and that therefora when the '-•cre 
became barred by liinitatiou the plaintiffs svere asking for specific per or^^^ 
ance by the defendant «>f an .agreement which they were theinsehre 
to perform, and no such relief coiiM l>c granted. 

IV olcerhamj)to't and Walsall Raiheag Co. v. L, & *V. ir 
Co. (1), jier Lord Sclborne, referred to. 

Appeai, 84 of J9!-l from a juderiiiont nnfl deciee (lat 
March, 1909) of fho High Court at Calcutta in 
appellate jurisdiction, which reversed a jud 
dccice of a. Judge of the same Court (fltli Apriiti'^_ 
in the excrci.se of its ordinary original civ’il jata 
diction. 

® PretenI: Loud Shaw, Sir John Edob, and Sir LawRBVCr 
(1) (I87d) L. K 16 E<}. 433, 439. 
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Sonic of the dch'iiiliints woi-c appolhints to His 
Majesty in Connell. 

The question for tlecision on this njipenl was 
wli<‘thcr tile phiintifFs ix‘spoti(Ieiits were cntitlcfl to a 
-(Icci-oc for specific peiformaneo of a contmet dated 
20tli June, 1S95 whicli liad been decided in tlieir 
favour liy the appellate jntl^ment of the Hi/:h Court 
(Sin Fn.VNCis'^ ilACLE.vx C..1. ami H.\uint.ton* and 
Ff.KTCftKR J.f.i wliicli reversi-cl the ilccisioii of CHiTtV 
J. who ilisniissed the suit. 

Tlie ajirecinent of w^jich specific performance was 
soui*lit was <iated 21st June. iKlJo and made iiotween 
the executors ami executrix of one Hanpsa Gopal 
Nandy and Trailokya Nath Bose (now lepresented by 
the appoUanta), by which Trailokya Xatli agreed to 
parchase for IN. 19,000 a mortgage decree passed by 
the Court of the Subonlinate fudge of Moughyr in 
Suit 87 of 1892. The present suit was filed on 20th 
June, 1898, the original pl.dnti/rs being the sons of 
Lala Bangsa Gopal of whom the eldest Niimal 
Prokasli Nandy alone Iiad attained majoiity; the 
other five suing by their next friend, Ivariina Niilhan 
Mukherii. On tlie deatli of Nirinal, his widow and 
adminisfmtri.x was put on the reconl in liis 2 >Jace. 
Tin* original defeiulants weio Trailoky.i Nath Bose 
and RliU[»jndr.i Niitli Bose. 7’he foimer died in 190() 
and liis four infant sons were sulisliiiireil for him as 
defendants. 

The facts of the case are sulltcieiilly stated in the 
jiulgment appealed fioin, which was as follows: — 

“O le Xiir^iMRli Prrtkaifi JlmiT thj own^r of tertiin p'operfifs in 
Uiirbliftu^': atul Mon:;liyr In 1877 Vnr<ins1* 1 lih Durbli.inga 

properly to 11 . J. U'i’-fijfi l>y three ihetU rtf«pecl«fcn tJie 27rJ 

IVbriiar^ , Srd April, aiul 25tii .\pril, for SQint anioiintiiij; in tlie aecregate 
to llj. 1)0, OUO. Nur-iogh sulwrqiienUy iiiortgagwl tbe Durbtiaiiga property 
to Mc<-<ra. Macl>cr; tlie driaila of tliU mortgage do not .ippear, hut in 
1895 the amount due on it «a4 abnnt Ita 10,00a On Ittli April. 1890 
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Ntirfingli cxccutcil twi> mortgages of Ijis Purliliangn and Jforglijr properties 
togctlior in favour of Lata Baog»a Gojio) Nor.dj for sums aggregating 
Its. 18,000. 

On 27Hi January, 1801 Nursiogli mortgaged the Diirbiunga and 
Monghyr properties to Bhupendra Nath Bose for Its. 2,000. In 1892 Bangsa 
Gopal Nnndy filed a anil to enforce bis mortgages in the Court of the 
Subordinate Judge of Slonglijx. Hsngsa Gopal Kandy died on .iCth 
December, 1892 having by Ids will appointed Ids ividow Srimati Kanebm 
Da! DoW, Sajii.i Kant,. Cl.atlcrji, Ja^al BaoJhii Milter and Ita !■■' 
Mukerji to he the exeentora thercof- 

Itam Lai Mukerji renounced probate of the will "md Srimati Kanrhan 
Dai DubI died before the grant of probate. Ullimaicly on the 20tli 
1893, prob.itc of Bnngsa Gopal Kandy’s will was granted, by the Distric 
Judge at Biirdwan to Sajaid Kanta Chatterji, Jogat Bnndhu Mittef ®° 
Mnhnrani of Burdwnn who is stated to have been substituted as an exe 
for the testator's widow. In the meantime Sajsid Kanfa 
Jftgat Bandhu Mittcr had been appointed administrators 
eatnte of the deceased Baogsn Gopal and on the 28tli 
desreo for Its. 2 1,588-15 bad lieeii passed lu their fafour lo t le » 
by the deceased Batigsa Gopal. Blinpemlra Kath Bose had a so e 
On his mortgage and obtained the usual mortgage decree on 

On tha I3th January, 1894 Bliapomlra Natli Bose oblalneJ. 

sale of the Durldiauga property coinprisetl i» bis decree am a 
execution of the decree on the 20lb June, 1094 he purchase g(3outt 

On the 27tli June, 1894 Wilson obtained from the 
a decree on his three mortgages and on ,,^[011 of 

obtalaed an order for the sale of tlie Durbhanga property J 
his decree. ntopcety 

■ Theaiat June, 1895 was fiaoJ tor llie aala of tlie D"rl>“"8 ^ 

in execution of Wilson’s decree. as 

“The amounts then duo to the respective mortga„ 

follows — , 4 n« 10,000, 

(i) to Wilion about Bs 77,000, (ii) to .Maciver about 
(iii) to the osecutors of Bangsa Qopal Naady about Bs* 28,00 ,.j,[ue. 

“It appears that the Durbbanga property i* ppcuCC t*'® 

It svas known that Trailokya Nath Cose intended to try an 
property at tlie s.sle for himself and bis brothers Bhupendra aO' 

“The executors were in n state of much anxiety as to ^ 

Its. 28,000 tine to their testator'4 estate and eventually they jgcree* 

bid at the sale up to an amount which would at any rate cover gjoOO, 

Accordingly they despatched tlieir Dewan to Mozuffi-’rpore «Bh 
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miin wohM J>c mnioiont to p^}• a iIepo<it on n snle price of 
IN. 1,40,000. 

“Now it is obvirtjs if Tratiok^ft Jfalli Bose wjslieil to acquire tlic 
Durbban^^a properties at tiic >.slc at a farourable price it was essential tliat 
be aliowlJ come to tonus i\itl» tbe eieciitors of Itangss Oopsl s\I '0 were 
the only other intcfidinj; bMlcr# 

“Accordingly on the nrriral of the Dew an Trailokya N'nth entered into 
negotiations wiili biin. Tlie ftret proposal by Trailokj a Kath was that he 
should purchase the executor's decree so far as it related to the Durhhanga 
properties fer IN. 10,000. As Trailokya ICatli was intending to purchase the 
property at a aalc under a first mortgage it is obsdous ihot tliis offer was 
made with intent to induce the executors to refrain from bidding at the 
sale. This offer was rcfuBc<l by tbe Dewan Further negotiations took 
place and ultimately on the 20th June, 1895 au .sgrecroeut woe entered into 
by which Trailokya Kath agreed to purchase tl>c executor’s decree for the 
sum of Jla. 19,000, and this is the agrftwiot wbieb Js sou^fbt Jo becjo/iwed 
*n this suit. 

“ It appears that the value of the Mongbyr properties was very small, 
the valoe being placed somewhere between IN. 2,000 to IN 5,000. aod there 
COD be little doubt that the main object of tbe agreement of tbe 20ib June, 
1895 was to iuiluce tlic exeentore to refrain from bidding at the sale. 

“On the 21st June, 1895 Trailokya purchased the iJorbbangs properties 
at the sale for Its. 77,51?, bct'ig only Us 517 above what was found due 
to tlie firrt taoftga^e So that by rea«oo of bis agreement be was able to 
purchase the property at a figure far below what he would have had to 
giro if tljc executors had entered Into tompclifjon wjUj bun 

“After the purchase by Trailokya Nnlli, difljcuUies seem to have arisen 
with the 3Iaharaai of Burdwao os to her executing tbe proposed assignment 
to Trailokya Nath. The Maharaoi cliime<l that a certain rum of Us 1 046*13 
w hich Iisd been received by llie executors os repre'^iiting a portion of tJie 
lilonghyr properties which had been sold for arrears of revenue after the 
claims of tlio Government had l>epn satisfied should not bo deducted from 
the purcliase-iiioiiey. The other executors were willing to assent to 
Trailokya Nath's request as to this, l>ut the Maharani declined. The other 
two executors, who were the octnsl decree-holders, offered to execute to 
Trailokya Nath an nasignmeot winch would have apparently giien 
Trailokya Nath a good title to the decree Trailokya, however, refused 
to accept this. On the 8tli May, 1897 tlie other executors wrote to 
Trailokya Nath that the Slaharam was willing to join in the a'signineut 

“Thereupon Trailokya Nath l^gan tu ratso various further obyections. 
It appeara to ua from the correspoadence that Trailokya Nath having pur- 
chased the Durbhanga properties was not anxions to complete his agreement 
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Kiirfingli oxccntfd two mortgages of Jih PurMinngft nnd Monghyr properties 
togctlior ID fftvimr of Lais nn>ig»a Gopal Narnly for fums aggregating 
Its. 18,000. 

On 27tli Jflnitary, 1891 Xorsingli mortgaged the Piirblianga and 
Jfonghyr properties to Dhupendrs Xslh Bose for Ka. 2,000. In I89i Bangsa 
Gopnl Nandy filerl a suit to enforce bis mortgages in the Court of tlie 
Subordinate Judge of Monghjr. Bangsa Gopal Nandy died on 
December, 1892 haring by In-* will appointed Ins widow Srimnti Kanchin 
Dai Dohi, Sajmi Ksnla CJiatlcrji, Jngat Brndhn Slitter and Ram Lai 
Slukcrji to be the cxccntora thereof. 

Ram Lai Mtikerji renounced probate of tlic will md Srimati Koor an 
Dai Dohi died before ll«e grant of probate. Ulliinnidy on the 20th An„u , 
1893, prohnto of Bangai Gopal Nandy's will was granted by the District 

Judge at BiifdvvootoSajjm Kama Chatterji, Jagat Bandhu Jlittef an '® 

Sliihnrftni of Bardwan who is stated to liare been siibstitutsd as an e ^ 
for the testator’s widow. In the meantime Sajani Kanta bat 
Jagal Bandhu Mitter bad been appointed administrators penitnU d 
estate of the decea-'cd Daogaa Oopal and on the 28tli J»0 
decree for Its, 2 1,588.15 had boon pisse.l In their favour m t ve « ^ 
by the deceased Rangsa Oopal. Bhtipenilra Nath Rose ha “ 
on Ilia mortgage and obtained the usual mortgage decree on * 

On tlic 13th J«n.i«r^, I69J I)hup(!n.l» K«Hi B»s» oltwmJ ““ 

sale of tlie Durblianga properly comprised in bis decree am ® 
execution of the decree on the 201b June, 1891 he purchase 
On tlie 27t!i June, 1891 Wilson obtained from the 
a decree on his three mortgages and on the'27th February, 
obtaiued on order f<*r the sale of the Durbhariga property 


Ins decree, property 

The 2l8t June, 1895 was fixed for the sale of the Dur ' 

respective mortgagees 


in execution of Wilson’s decree. 

“The uinouots then due to the i 
follows . R, JO.OOO, 

(i) to Wilson about Rs. 77,000, (ii) to .Madrtr about 
(ill) to the esecutors of Rangsa Gopal Nandy about Us. 28,00 ■ ,niue. 

“It appears that the Durbhanga property >s (he 

It was kno^\n that Trsilokje NatU Bose ^-{dr* 

property at tlie sale for himself and his brothers Blinpepdra ae 

“The executors were in* a state of much anxiety as (o 

Its. 28,000 due to their testator’s estate nnd eventually they Jecrec. 

bid at the sale up to an amount which would at any rate cover ^^QQO, 

Accordiugly they despatched tlicir Dewnn to Moaufferpore with »• 
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vliicli itiiin woiiU tie mfijcicnt (o p^y a ileponit on a xnle price of 
IN. 1,40,000. 

“Now it obvioiM it Tr^iiots^a Katli Bosc wiiheil to acijuirc tlie 
Durbtianjja properties at Vio mIo at a hvounhU price it was essential tiiat 
lie etiouU come to tcrina wUli ttie executor* of Gopal wl<o were 

the only other intending hhMcr#. 

“Accordingly on the arrival of the Uewan. Trailokya Nath entered into 
negotiation* with liini. The fir«t proposalhy Trailofcjn N’atli wa* tliat lie 
should purchase the executor's decree so far as It Klated to the Diirbhanga 
properties fer It®. 10,000. As Tr8iIok>a Nath was intending to purcliasc the 
property at a sale imdcr a drat inurtgage it I* oLsions that this olter was 
made with intent to induce the executors to refrain from bidding at the 
sale. This offer was refused by the Dcnan. Further negotiations took 
place and ultimately on the 20th June, 1895 au agrecmcul war entered into 
by which Trailokya Nath agreed to purchaso the executor’s <Jecrce for the 
euin (>£ Its. 19,000, and this is the agrcfiitcnt which is eouglit lo be enforced 
‘n tills suit. 

“ It appears that tho value of tlic Monghyr properties was scry small, 
the value being placed 80m<'where between lU. 2,000 to lU. 5,000. and there 
can be little doubt that the main object of the agreement of the 20th June, 
1895 was to induce the cxecuturt to refrain from bidding at the sale 

“On the ‘21st June, 1895 TraitoLja purchased the Durbhanga properties 
at the sale for Us. 77,617, being only lU 517 aliove what was found due 
to the first mortgagee So that by ronsoa of Ids agreement he was able to 
purchase the property at a figure far belosv what he would have had to 
giro if the executors had entered into lompctilion with hint 

“After the imrchase by Trailokya Nath, ditHaiUies seem to have ansen 
with the Maharani of Uurdwan As lo lier executing the proposed ns^ngnment 
to Trailokya Nath. The 5Iahsr\ot clamietl (hat a certain ruin of Us 1,046-13 
wbit.5i Jiad been received by the executors as repre'^entiog o portion of the 
llonghyr properties which liad been sold for arrears of raienue after the 
claims of the Government had been eatisfied ahould not bo deducted from 
the purchase-iiioney. The other executors were willing to absent to 
Trailokya Nath’s request as to tins, Imt the Maharani ilecliaed. The other 
two executors who were the actual decree-holJera, offered to execute to 
Trailokya Nath an assignment which would ha\e apparently gisen 
Trailokya Nath 0 good title to the decree Trailokya, howeier, refused 
to accept this On the 8lli Maj. 1897 the other executors wrote to 
Trailokya Nath that the Mahsrani was willing to yun in tlie a«signtneut. 

“Tliereupon Trailokya Nath liegan to raiso various further objections. 

It appears to us from the correspondence that Trailokya Nath having pur- 

chased the Durhlianga properties was not anxious to complete his igreeinent 
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19IC to purclin«c tlio executor** decfce. On the 8tli June, 1898 Trailofcya Xath 

j “y* wnH written to ami informed that the decree would become barred on the 

Nath llASU Jiir>e. Trailokyn NbUi'a answer to this letter was erasive. The 

tJ. executors boinv; in this difficulty applied to the Court to execute the decree. 

Pev^ii Tliis application was oppos?J by Trailokya Nath and ultimately it was held 

Deye 1 EHi, fippc.ijl this Court tint the detreo was barred by liniitaton. Tie 
present suit was fifed on the 20th of June, 1898 for the purpoiO of enforcing 
specific pcrfonimiice of the agreement for sale of the decree and came 
on for hearing l>:fore Chitty J. On the Cth April, 1908 the learned Judge 
gave judgment for the defendants ou the ground that the decree had 
become harred by tiniUation. Wo arc unable to agree with this judgment. 

“ The learned Judge held that npou the agreement for sale the vendors 
did not become trustees for the purchaser and that tlie risk of the dcstruc 
tion of the property agreed to be sold was witli tbe vendors until actoa 
payment of the purchase price. 

"In nur opinbrn, after the execolion of the cootract the vendors i 
become trustees for the purchaser and the decree io cijmty became^ 
property of tlic purchaser subject to his obligation to paj tlie 
price. Morco' er, ll»e leameil Judge has jgnoreil the fact that the app 
to execute the decree was opposed by Trailokya Nsth. 

" We think it would be hiuentalle In these circuroslaoces to allow x 
suit to fail simply by reason of the fact thot tbe decree cannot no^^ 
enforced agaiust the Mooghyr properties wbicli are of 

"There can be no doubt that the agreement was entered m ti y 
defendant in order to induce the executors to abstain from bi ( 
sale of the Durbhanga properties, and on the tilth of tlie tgre 
executors did nbstsin from bidding. Certainly sinec the 8t 
the executors wore not iu default and it cannot be doubted tha 
Nath liad asked the executors to take any step to keep the 
they would have doue so. They owed no further duty to the p 
“ Trailokya Nath has hnd the benefit of the real and aubstan ' 
the agreement, and it necine to ua that if he had accepted t ^ 

iu May, 1897 -when the Malmrani offered to join, he 
perfectly good decree ogainst the Monghyr properties “ q^fsilok}’^ 

already said, are of very small value. We tliiuk therefore ** the 

Nath was not entitkd to evade the agreement im the grou 
decree has become barred with rcspc<^ to the Mooghyr a( iJjC 

especially so when he induced the executors to refrain from • 


sale on the faith of tl»c agreement. Defjre o 9 or 

"There is, however, one matter which has not been argue 0cipal 

:i the Court of first instance, namely, that the esecutors of jipjfS 

re necessary parties to this amt. This suit has been brought by 


b.o«si.tby 
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of JlaiiR** (lopal. Till' contract io, liowovtr, vntcrcil into liy tlic executors 
of iiis «ill, nn>I ttiey ouglit to liavc U^en the plulntiff*. 

“ In circnni^tances tlie rvcor>) must lie cniendod l>y ndiling the 
executor* ss co.pIalntilTs, nml sutij<‘et to that l«ing done there nui^t be a 
decree for specific pcrform.mc* cf the agnement as against the heir of 
Trailokya Natli Hose. It is not denieil that tlic defemhints are entitled 
to n r«Jnction of {he portliaie rnocey lH»e«pec{ of Iho s«m of Hs. J,0JS'13 
recciyed by tlic executors from the Monghyr Court. Tliia appeal must 
therefore l>e alloned with c'kIs iHith here and lo tiie Court of first 
in-tance.” 

On this ftppcal, 

DeGniytJier, K.C.^ uiul jS^iV Tl^iUiatn Garth, for the 
appellants, contentletl that on the facts anti circtim- 
stances of the case neither the executors anti executrix, 
riov tliG orig-inc?! plaintiffs wore cntHloi} to specific 
performunce of the contract for the purchase of 
the decree. The ngreojnont was for a decree capable 
of being executed, ami thcroforo us soon ns it was held, 
that tlio decree w.is barred by limitation the ai)])el- 
hints were entitled to refuse to jicrform the agreement. 
The mere making of the contjuct did not, on the 
cxpiess terms of sectiou 54 of tlie Transfer of Property 
Act (IV of 1885II, pass any inteiest in the dcciee to the 
purchaser ; it had to be assigned to him by a tmnsfei- 
in wiiting. See section 232 of the Civil Procedure 
Code, 1882. Until nt was so assigned therefoio the 
obligation was on the vendors to keep the decree 
alive, and they did not fnllii that obligation. Until 
assignment the only jiersons who could have apjdied 
for execution of the decree were the executors in 
whom the decree vested under the grant of probate. 
According to the English c;ises the moment there was 
a “valid contract” foi sale, the vendor became in 
equity trustee for the purchaser. A “ valid contract”" 
changes the ownership of the subject of sale in equity, 
and there is a correlative liability on the vendor with 
rcganl to his obligations in respect of the property 
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sold. Reference wa*? made to Lowin on Trusts (12th 
JATisDtiA Ed.) 1G2, and the statement of law there made and the 
^•^ra^Asc cages referred to, of which Lysaght v. Edwards (i) 
pE\Er. per Sir G. Jesse!, m.r., and Wilsm v. Clapham (2), 
De^eOebi, cited. If a decree is “immoveable property" 

fiection ol of the Transfer of Property Act ^vas 
applicable, or if “movable property" then sections 130 
and 131 of the same Act would apply. The decree 
would not pass nntil transferred as stipulated by a 
registered deed. The Appellate Court should in its 
discretion liave refused to gr.mt specific performance, 
and should have affirmed the decision of the first 
Court wliich, it was submitted, was correct. 

[Their Lordships said they wore satisfied as to the 
. contract to sell, but not as to tlie assignment of tho 


decree,] 

Sir Erie R/c/mnfe, JC.C., and A. M. Dunne, for the 
l>laintifEs j-espondents. contended that tho obligation to 
Icecp uUve t!ie decree was on tlie appellant as the 
purchaser and therefore the only beneficial owner of 
the property sold j he was the only person who coidd 
redeem the mortgages ou it. Reference was ® 
to cases of which the chief wis Rayner v. Presion (3), 
decided by Sir G. Jesse!, si.e., the principles la* 
down in which were, it was subiuUted, apph®^ 

The words in section 54 of the Transfer of Propeity 


Act, " the contract of itself does not create any 
interest” did not refer to tlie equitable interest or 
charge. The events which had occurred since 
contract were not of such a character as to relieve 
purchaser of his obligation with respect to 
perty. He really bought the decree to get rid o 
competition of these respondents at the sale, and i 
w’ith any idea of enforcing it again-st the Barb at 

(1) (I876)L I1.2C11 D.499,50C. (3) (1880) L.H. 14 Cl.. 0. 25?. ' 

(2) (1819)1 Jac.& W.3G.38. aflirmea (l881) 18 Ch- P- 
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property, concerning which it was compnratively 
valueless after the salc'under Wilson's decree. These 
respondents were parties to Wilsoii*s suit' and there- 
fore hound by that sale. Since 1897 tlic executors, 
and e.xecutrix wcmg ifady and willing to make the 
assignment to Trailokhya Nath. The decree, it was 
submitted, beenme on the making of the contract the 
property of the purclia.ser, subject to his obligation to 
pay the 'imrchnsG money, and there was no obligation 
on the executor.s to keep the <Iecrce alive, though 
probably they would have done so on his request j and 
be was not entitled to refuse to perform the agreement 
on that ground. Tlie High Court in the decision now 
appealed from bad rightly exercised the discretion 
given to it in the Specific Relief Act in favour of these 
respondents. Reference was made to the portions of 
tlie Act which allowed specific performance of part of 
a contract, ns section 13 (a) and (b) which enacted that 
“notwithstanding section 56 of the Contract Act” 
(making void a contract to do an impossible act) “a 
contract is not wholly impossible of performance 
because a portion of it existing at its date has ceased 
to exist at the date of its performance'.” section 14 
(“ where part of it which cannot bo performed is small 
S})ecific iierformance can be gnintcd with compensa- 
tion for the small part”), and .section 19 (•* where a 
person suing for specific performance may ask for 
compensation either in addition to or in substitution 
for that i-elief ”). As to the decree being moveable or 
immoveable property, reference was made to section 70 
of the Contract Act, where “goods” means any kind 
of moveable property, section 86 (wlicro goods have 
become tlte proiierty of the buyer, he must bear any 
loss arising from damage to them), and tlie General 
Clauses Consolidation Act (I of 1897), section 3 (34). 
This cannot be considered otiicr than being a question 
' 70 
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as to immoveable property. Section 93 of tlie Contract 

JATiHDiiA section 55 of the Tninsfer of Property Act, and 

Nath Da9c jjjQ case of HolrotfiX v. Marshall (1) wore also referi-cd 
Petkr to. 

DEjEDrni. DeGruylher^ K.C.^ replied referring to Mulraj 
Rhataii v. Vishtcanaih Prahhiiram Vaidya (2), and 
distinguishing? the cusq ot Bolroyd v. Marshall (Z) as 
being contraiy to section 51- of the Transfer of 
Property Act, and fliereforc inapplicable. 

Tlie jndgment of their Lordships was delivered by 
Uarch 28 . Sill JoHX EDGE. This is an appeal from the decree, 
dated the 1st March, 1909, of the Higli Court at 
Calcutta, which in appeal set ttside the decree, dated 
the 6th April, J908, of Mr. Justice Chitty. who had 
tried the suit under the Original Jurisdiction of that 
Court. 

Tile suit wis brought to obtain a decree for the 
specific performance of an agreement, dated the 2Ist 
June, 1895, by wliich the original defendant Trailofcya 
Nath Bose, how deceased, had agreed to purchase from 
the execntoi's and the executrix (iieioinafter referre 
to as the executors) of Lala Bangsa Gopal Nandy loi 

the price of 19,000 rupees a decree and all the rights 

appertaining thereto which the said executors ha 
obtained on the irth July, ZS93, against Pandit 
Nursingha Prokash Misser on a mortgage. Mr. Justice 
Chitty dismissed the suit. TJie High Court iiiapp^-'* 
made a decree for specific performance. 

The appeal has been aiguetl at considerable leOo ’ 
but the material fact.*; upon wliich the suit and t ns 
. appeal depend may be briefly staled. The deerte 
wliich 'it was agreed that the executors should assign 
to 'i’railokya Nath Bose was a decree for s.ilc of certain 

(2) (1912) I. L. R.37Bo^'- 


(1) (1862) 10 H. L. C. I9l. 
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immovable hyi)Othccatcd properties, wbich conld also 
ill certain events be c.xociiiwl ag;(ii»st the person and 
otlier property of tbc defendant to the snit in wliicb 
it was made. Owing to the bar of limitation the decree 
for sale became incapable of execution on the 1st June, 
1898, and tlieieupon Trailokya Nath Bose refused to 
pay the agreed price and to take an assignment of the 
decree, hence this suit for specific performance. 

The agreement of which it is songht to obtain 
specific perfonnance wan an execatory agreement 
for the completion of which something remained to be 
done in order to put the pai ties in n position relative 
to each other in which, by the preliminary agreement 
of June, 1895, they uvne intended to be placed. 

As was pointed out by Loid Selborne, L.C, in 
Wolverhampton and Walsall Railway Company v. 
London and N'orlh-Westeru Railtvny Company (0, 
“the expression ‘ specific performance,’ «« applie^l to 
suits known by that name, pre.supposes an executory 
as distinct from an executed agTcement. Homclhing 
remaining to be tloiie. such as the e.xecution of a deed 
or a conveyance, in order to imt tiio parties in the 
position relative to each other, in which by the preli- 
minary agreement they were intended to bo placed.” 
In this case what rcmaineit to be done was, on payment 
by Trailokya Nath Bose of the agi-eed price, the 
transference to him of the decree for s.ile of the 
irth Jnly, 1893. Snch a transfer of the ^jeeree to 
Trailokya Nath Bose could, by reason of section 232 
of the Code of Civil Procedure, 1882, be effected only 
by an assignment in writing. On and after the Ist 
June, 1898, the decree, as a decree capable of being 
executed, conld not by reason of the bar of limitation 
be assigned to Tmilokya Nath Bose. It hail liecome 
a dead decree; whereas the decree, whatever might 
(1)(1873) L. R. 16 Eq. 433, 439 
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bo its viilue, whicli lie iuid agreed to ptirciiaFe. and 
wliich the exeentow had jigrecd to assign to him, 
was a decree cap.able of cxccntloii. 

It has been contended on behalf of the respondents 
to this appeal that it wa.s the duty of TmiJokya 
Nath Bose, and was not the duty of tiie exeentors. 
to keep the decree alive after the 21st June, 1895. 
That Is a contention which, in their Lordships’ 
opinion, cannot be inaintainedi As the decree had 
not been transferred by an assignment in writing to 
Ti’ailokj'a Nath Bose, he coold not by ai[y application 
to the Court have kept tlie decree alive. 

The respondents ai*o asking for a decree for the 
specific porformance of an agreement which they, 
on their part, are unable to perform. Tiieir Lordships 
will humbly advise Hi.s Majesty that this appeal 
should be allowed, the decree of the High Court in 
appeal should be set aside with costs, and the decree 
of Mr. Justice Chitty should be restored. 

The plaintiff respondents must pay the costs of 
this appeal. 

Appeal allowed. 

Solicitor tor the appellants ; G. G. Farr, 

Solicitors for the jdaintiffs respondents: ^Vatkins 
^ Hunter. 


3 V. W. 
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APPEAL FROM ORIGINAL CIVIL. 


Dtfure Sanderton C. J., Woodnffe awl ifookerjee JJ. 

J. B. ROSS k CO. 

V. 

G. R. SGRIVEN axd Others.* 

Ei p-irle Dtertt — Dterte Hithnut eeidettct — Practlee and Procedure — 
UnUquidattil damagei—Undefttuled tttil—tif/endantap^eartnffal the 
trial— Leave to defend refund— Xon-dtuial of claim, effect of— 
Veriffcahon of plaint— Cml PeocedureCodeiAtt J’ oflOOS) 0- VIII, 
rr, J. J; 0. /X.r.tf .• 0. KVKfr 2 ; O X/X ; and O XXXVIl. 

The platntifTi entered into a contract willi the defendantt for (he sale 
of certsm goods and upon (he defeiHlantr fathng to deliver the eaine 
within the time ipe<.i6ed in the contract, they brought a suit for breach of 
contract and cUrn-ed as damages the dilTerence UetweeQ the contract price 
of the goods and tiie market price thereof Tlie defend.art did not enter 
appearance oor did they hie a written statement, and the suit was in due 
course transferred to the list ot otidofenJed caaiee On the date of iieariog 
of the case, tlie defendants applied for leave to defend the amt on the ground 
that tlieir attornevs had iniviinderatootl their imtructioni to them tc appear 
and defend the suit. /Tlie Court, however, refuiej the application and, 
without lieariog anj evidence whatsoever other than readini; tiie aflidavit 
of rervice of sunnnons, decreed tlie pJjiiitiffs’ suit ce parte 

BeUl, that it wouM lie undesirable if a suit such as thin were adjudicated 
Upon without any evidence in the real tense of the oonl, given by the 
plaintilTs nliero the claim nas for iinli<)uidate<l damages, and that the 
learned Judge Iiod no jiirUiliction to make the decree, wbicii in fact he 
did. 

Held, also, that 0 VIII, r. S of the Code did not apjily to a cose where 
the defendant had not put in a written statement. 

//(Id, al'O, that the verification of the pUint was not evide.ice on 
whicli a suit could ho decne 1 whether tl»e B*lver<ary did or did not sppear. 

Datdeo s.J‘>%n 5mid< (1) referre I to 

® Appeal from Original Civil, N’o 40 of 1916 in aait No. 121 of l9lC, 

U) (>899) I. L. lU 2i All 55. 
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JftM, further, that there was ho legal extJence on Ihc tecofil on which 
the iljcrce inaJa in favour of the jilaloUiti HUghl l>e sijppjrleJ, ami that 
the plaintifTi were not entitle (to ausccaii on the basis of an iinpHel nJ- 
inission of their claim by the defendants. 

Pfr Saxdersos C. J. The fittiJainental principle Is that the plaint- 
iff, svlien ho comes to Court, must prove his case and must prove it to the 
aatisfflctlon of the Court. 

f*rr WoonnOFFE J. ^»o decree can bo legally given in any case vith- 
out evidence, except in cases of amts g.»verned by tlie provisions of C. 
XXXVII of the Civil Procedure Code. 

In this Court it has alwaya l>eeii the practice in undefended cases to 
take evidence, as defined in the Evidence Act, natncly, oral atatenjeot of wit* 
nesses and docunienla proved before tlie Court. The csriui eur«« msy 
be looked at when interpreting the terms of the Civil Procedure Code. 

<?afimi(n V. /ifuCcAiso'i (t) rvferre«i to. 

p6r MooKtWEE J. Great caution should be eserci>ed when suits are 
heard ei parto. TWa observation is ot universal application. J 
applies with special force to c.ases where iialii^uhbleJ damages are claim 
on the ftltcgation that there has been a broach of contract. 

.Imritnolh -/Aft T. DAnnjwt Smj (2) referrc<l to 


Appeal by J. B. Ross & Co., tUo .lefemUints, from 
the jnd;?ment o{ Fletcher J. 

On the 2lsfc December, 1J)14, Messr.s. Scrivoti Bros. 
& Co. entered into a contract vpitli the delendniita o 
jmrehase 400 tons of Madras ffround-nat kernels, t 
terms of the contract bein^, inter alia, ‘'sliipmen s 
200 tons in January, 1915 and 200 tons in Fe 
1915 " UiJOH the defendants failiu" to deliver the 
goods within the periods specified in the 
Seri von Bros. & Co. brought a .suit for breach of eon 
against them and claimed the sum of Rs* D. 
from them as damages, being the difference he 
the contract i>pice of the Ra.id goods and the 
price thereof on the 31st .Tunnary, 1915 and the 

February, 1915, respectively, and for interest, 

24tlr Janvrary, 1916, the plaintiffs’ suit was filed in ^ 
High Court and on the 10th February, 1910, the 't*** 

CC (19 12) I. L n. 33 CaIc. 783 (2) (l871) 8 R. L. R- 



VOL. XLIII.] CALCUTTA SERIES. 


1003 


of snminonH was sci’ved on one of tli« partnoi’s of the 
defendant compajiy. Tlie defendants did not enter 
appearance on the date apccilicc! in tlic summons, nor 
did they put in a \Yritton statement within the time 
mentioned in the summons. Tlicreupon, flic suit was 
transferred to the list of undefended* causes. On the 
l3th ifarch, 191G, when the suit cxiiie on for hearing 
before Jlr. Justice Fletcher, the defendants applied 
through their counsel, Mr. G. M. Gi-cgory, for leave to 
appear and defend the suit, and alleged in support of 
their appIic.itiDU that tlic person repiesenting the 
defendant company had been away out of Calcutta 
and had sent a telcgmm to their attorneys. Messrs. 
Pngfi & Co, instructing them to procceii in the suit, 
but that those instructions owing to the mutilation of 
the telegram by the Telegraph office had been mis- 
understood by the attorneys, who thought they had no 
instinctions to appear, and timt, consequently, nosteps 
had been taken to deieud the suit. The Court refused 
the application and without hearing any evidence 
whatsoever, other than reading the aCGduvit of service, 
gave judgment “for amount claimed. 6 per cent, on 
decree. Costs on scale No. 1.” From this judgment 
the defendants appealed. 

il/r. J. IF. Langford James fwith him Mr. D. C. 
Ghose), for tlic appellants. Under tlie Civil Piocednio 
Code the only clas.s of suits iii whicli a deciec could 
be made without hearing evidence iwis that provUJed 
for by 0. XXXVII, which was an.»logous to O. XIV of 
the Rules of the Supreme Court of England. In all 
other c.isos evidence must l>e given by the j>laiJitifr to 
prove his claim. The present c.ise did not fall under 
the class of suits provided for by O. XXXVII. The 
decree in it, thereforo, could be made only after iJje 
Court had taken evidence. The onllnary writ of 
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snmnioiH clcarlj’^ provided that the suit would be heard 
and determined in thedefendant’s absence, whei-eas the 
writ of .Mimmons in the cjise of suits under 0. XXXVII 
Iirovided that tho plaintiff would be entitled to a 
decree, O. VIII, r. 5, had no application to the pi-eseafe 
case. This order dealt with specific denials of facts 
in the plaint on the assumption that there were 
jileadings, i.e., plaint and written statement. The 
same criticism applied to s. 58 of tlio Evidence Act. 
If O. VIII, r. 5, weic toappl)', then iimlefendefl suits 
would be unnecessary’ and tlie plaintiff would merely 
have to apply for judgment under 0. XII, r. C. 0. IX, 
r. 6 set out the procedure in cases where only the 
plaintilf appeared and 0. XVIII, r, 4, dealt with the 
examination of witne.ssos in open Court. Xo question 
could be raised as to tho plaint being evidence in the 
suit, inasmuch as the verification of a plaint was not 
an atfidavit.^At all events the verificat on in t o 
present case did not conform to the provisions o 
0. XIX. r. 3. O. XXXVn rei>rocluced theR. S. a. 
0. Ill, r. Ci, read with the R. S. C., 0. XTII, r. S. ^ 
practice in this Court Iiad invariably been to ta 'e 
evidence in undefended cases, Jo 7 i(irdati Doh^U 
J^amdhone Siitffh (l)and d/m v. HhunpiS 

Smff (2), In, (xa/siattn v. Hutchison (3), thoiig^ 
nothing apiJeured in the reiiorfc, this question 
mooted, but the Court refused to entertain 
argnment. O. VIII, r. S, obviously’ could iint 
to allegations as regards damages. See also 0. 
r. 3. Tiie plaintiffs in the x>iesent case liad 
Court and elected to take a imrticular course. 
not stated by them tliut they had evidence ° 


and were preparcfl to tender that evidence. 


They 


merely gave no evidence. Having so elected not to 

{V) (180C) I. L. R.23Calc. 738. (2) (1871) 8 U. L. H. 

(3) (1912) r. L. II. 39 CqIc. 789. 
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frlvo evidence. thi'< snit slioulit have been 

See Woodroffe and Ainif All's Ctnleof Civil Piocednre, 

p. 12G2. 

Afr. /*. L, IlucUlanth for the rcsi>onde»ilH. There 
^vas no such election. It \v;»h true that no onil evi- 
dence was oJTered, but tliat wj»s l>ec«ii«e Mr. .TiiNtlen 
Kletchor.s practice in undefended easeH other tliiDi 
matrimonial cases was to give jiidgmont wUliont 
ovldcncc. TwoquestiouH were involved in the present 
csisG, first, whether a written Ktnteincnt having l)oen 
filed or not, i\ claim if not denio<l could bo taken 
as admitted and if it could not i)C taken ns admitted ; 
seeondlt/, wljcthcr a plaint vcii/led as j-eqnire<l by t)j« 
law Was evidence upon which a decree might bo 
founded. The procedure followed in this milt, thongli 
novel and recent, was not, iheiefore, necoHsarily 
illegal, in the ahscncc of a written Htatcment tlic 
ullogatlouh in tlic plaint in suit must be taken as ad- 
mitted under O. VIII, r. 5, of the Code, it could not 
be urged that the position of tlic defendants in this 
respect was improved simply because they did not 
appear. 0. VIII, r. 5, meant that daiiiuges must be 
jdeaded, but that there was no need to deal speei- 
fically with them. Until denied, at least generally, 
some datmiges were due, if only nominal, for breach of 
the contract. Tliere was nothing in the Civil Proce- 
dure Code which corresiK>uded to the rules of the 
SupremeCourt of England. O. XXVil. r. 4. O. VIII, r. 
3. of the Code was not inconsistent with O. Vfll, r. 5. 
It was illogicril to say that the Court did not regard the 
statements in the plaint as admitted if no written 
statement w.is filed, ibougli it might jK/ssibly do 
so after a written statement was filed^ Everything 
must be taken to Ijc admitted until it was denied. 
Admissions did i;ot spring from the moment there 
was a fiiilote to deny* See O-XV, j*. y. of the Cod<*. 
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Where there was no written statement, the patties 
R 035 &C 0 . not .‘it issnp» It ivns nccef;.?:try that tliere ^v;ls a 
Scsr-rts 'Written statement l>eforo issne^ wore niisetl. The 

AxnOTHtRs. practice was that when a plaint -was atlmitted a writ- 

ten statement was ilirectctl to l>e filed within a sjwci- 
fied time. See O. Vllt. r. U of the Code. Therefore, 
until there was a denial, there could be no issue. The 
Court would hear evidence only where there was an 
issne. The practice of putting down erases for settle- 
ment of issues was not i\ practice ordinarily resorted 
to in this Court. Therefore, omitting this stage, the 
next was 0. XtV, c 1. of the Code. Then the Court 
might under O. XV pronounce jndgiuent. Then'fore. 

the practice of ilr. Justice Fletcher was strictly justf- 

fied. As to whether this procedure \vas desirable or 
not, or whether it met the ends of justice or not, 'vas 
quite a different matter. Strictly ami techtuc-ady. on 
this owlor the Court conhl give a decree. 

If. however, the contentions as to 0. VJII, r. 5. 
not correct and evidence lunst nevertheless be given in 
support of the plaintiffs’ claim, the plaint signal and 
verified in aceonhance with O. VI. rr. If and 15. of 
the Code afforded such evidence. The qnestion of proof 
was dealt with by the Evidence Act. The object of 
verification was to give tlie Court some gaarantce of 
authenticity and the bjudjides of the claim. Plaints 
in this country had a very much higher value than a 
statement of claim in England. If :t plnintilT made .-i 
false verification ho was liable under s. of th*^ 
Indian Penal Cotle for giving false evidence. 
Qittfn^Empfess v. Mehrban Singh (1). A verifi«i 
pleading, therefore, w,»s evidence. 'Where the phdJd- 
iffdid not state the truth in his plaint lie was 
for giving false evidence. It would l>e an aleainfit) 
to that wiiere he is spciiking tlij* truth he is 
<t)as34) I.L.R. 6 AI!. 625. 
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givinp a«iy evidence, but where lie falsely vorincs his 
Ijc is liable to pufti.shmorit for givinp false 
evidence. The wonl evidence could not have t\Yo 
lueaninps. In the case of Bas(lrov.JahiiSmi<U(l) the 
value of verification wjis discussed. As repaitls the 
degree of proof, sec s. ,‘1 of the Kvidcuce Act. Under 
s. 47 of the Divorce Act a petition could bo rcganled as 
evidence and petitions stood upon the same footing as 
plaints. It could not be imagined tliat under the 
Divorce Act a lower standard of proof was reiiuircd. 
.See O. XIX of the Code as rcganls tbo use of ufiidavits, 
and also Plupsou on Rvidoiice, .3nl Edn., p. 21G. 

The appellants were not calhal upon to reply. 

S.VNDEnsON O.J. Thin l.s an appeal by tbo dofoml- 
nuts in the case, .T. C. Ross & Co., against tlio jndg» 
inent which was given by tlie learned Judge in the 
Court below in favour of the planitifTs under those 
circumstances : the action was brought for unliquidated 
damages arising upon an alleged hrcach of contract 
which was made bet^Yeon the pluintilfs an<l the defon- 
dauts. Tlie daiiiages clainic<l wore basotl upon Iho 
oixiinary rule, viz , the diltcronco botwooa Uio contmel 
price and the market price at the time the contmet 
ought to have been performed. The suiuinous was 
served, but the dofondants ilid not eiiler appoamuoe 
witiiin the time i« tbo •uttmaotts, nor ilid 

they i»ut ill a written statement of ilefonct* within the 
time mentioned in the summons. Thereupon, the 
ca.se was iiut upon the list of undefotuled cases, and it 
came before the learned Judge in duo course. Then 
an application was made to the learned Judge on 
behalf of the defendants for leave toiiiipoarandderoud. 
The application w:is baseil upon the ground that the 
gentleman representing the dcfeiulunt firm bad breii 
(l) 0809) I. K. Alt 55. 
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away and tliat he had sent u tclef?ram which was not 
delivered to his attorney in the way it had been sent, 
and that through that mistake the attorney understood 
that he had no instructions to defend, whereas, as a 


matter of fact the defendant had given instructions to 
his attorney to appear, and tlio resnlt was that no 
steps were taken to defend the suit. The learned 
Judge having refused the defendants leave to appear, 
proceeded to give jndgment for the plaintiffs without 
hearing any evidence for the full amount claimed; 
and the question which has been raised in this appeal. 


is whether the learned Judge was entitled so to do. 

Now, I am of opinion, in spite of the ingenious and 
able argument which has been addressed to us by 
Mr. Bucklaiid on behalf of the plaintiffs, tliat the 

learned Judge had no jurisdiction to make the deci-ee 


which he in fact did. i • t ff 

The fundamental principle is that the p am i , 
wlieu he comes to Court, must prove liis case, am le 
must prove it to the satisfaction of the Court. 
are certain rules, made antler the iiowers of the 
Procedure Code, expressly limited to certain 

which proo/, in the ordinary souse of the woit , } 

plaintilF of his case is disiicnsed with ; and, L? m 
are contained in Order XXXVfl, rule 2. of t e 
Procedure Code. That is a rule which is limdet^ 
bills of exchange, hundis or promissory notes, 
provider that “All suits upon bilks of e.xchanpi 
or piomiasory note.s may, in case the plaintiff t ^ 
to jiroceed hereunder, be instituted by presoiitiUr^^^ 
plaint in the form jircscribcd; but the suminotis ® _ 

bo in Form No. 4 in Appeudi.x B, 
form as may be from time to time prescribed.’ ^ 
it goes on to iirovide ill clause (,S) that “In aii> ‘ ^ 

in wliich tlic plaint and summons are in such a*” ’ 

respectively, tlio defendant shall not appo.ir or dc tut 
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tlie suit unlosa lie obtainH leave from a .Tud^jo as 
licreinafter provided so to niul defend ; and 

in default of Ins obtaining rucIi leave or of Ills appear- 
ance and defence in pnrsiianec tliercof, the allegations 
in ttic plaint shall be deemed to be admitted, and 
the plaintifl shall bo entitled to a decree for any sum 
not exceeding the sum mentioned in the summons” 
. . . . and so on. Now, this rule created an excep- 
tion to the ottlinary fundamental rule to whicli I 
have lefeiTcd ; and, in mj' ojunion, one of the reasons 
wiiy that exception was made was because of the 
special nature of the documents mentioned in that rule, 
namely, negotiable instruments hucIi as bills of ex- 
change, Uundia or promissory notes. It is a proccduie 
which is somewhat analogous to the procedure under 
Order HI, rule G, of tijo rules which are applicable to 
England, but it is of a much more limited nature. 
As far as I am aware, in the rules which are applicable 
to this Court there is no other i)rovision Jinder which 
proof by the plaintifl, in the ordinary conise as we 
understand it, in support of Ids claim, can be dis- 
pensed with. 

Reliance was placed by the learned counsel, who 
argued this case for the plaintiffs, npon two points. 
He said that there was evidence in this case and that 
the evidence consisted in the plaint which was verified 
if! acCQvdancii with the rides of the Coint^ and he 
lelied first upon Oixler VIII, rule 5. 

In my judgment. Order VIII, rule 5, does not 
apply to this case at all. That rule says “Every alle- 
gation of fact in the plaint, it not deided specifically 
or by necessary implication, or stated to bo jiot 
admitted in tlie pleading ot the defoiulanl, shall be 
taken to be admitted except as against a pci>on under 
disability: provided that the Court may in its discre- 
tion ic<|nire any fact to be prove*! otherwise tlian by 
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such admission.” I think it is clear from the 'wording 
of that ruio that it is only intended to apply to a case 
where a pleatUii" has been put in by the defendant? 
and J think the short answer to the learned counsel’s 
argument on that point is tliat tlie rule is not intend- 
ed to apply to a case where tlic defendant has not put 
in a written shitcment. It should be noted that in 
this case where the claim is for unliquidated damages, 
even if a written statement had been pnt in, it wonld 
not have been necessary for the defendants to deny 
specifically the damages: it would have been quite 
suOicient if tltcy had pleaded genemUyto the damages 
and in that case even though all other material facts 
were admitted in the defence, there would still 
been the necessity for some enquiry to be made eU lei 
by the Court which heard the case, or by the Officui 
Referee or some other person to whom tlie our 
might refer the enquiry, to ascertain the ® 

damages to which the plaintiffs would bo entit o . 

Tlie otlier point is that if the learned wa 

not right in relying on Order VIII, rule 5, sti ^ 
was some evidence in the case, 
itself constituted evidence, inasmuch as I*' 
verified iu accordance with tlxe rules of the our • 

Speaking for myself, I am not prepared o ac 
to that argument. First of all, I think t e _ 

that the plaintiff must give tlie best evidence c c 
and, if the plaintiff were alive and could co 
Court it would be necessary for him to prove 
by producing evidence in the ordinary ‘Un 
recognised way, and I should Imve tiiougid 
Cotu’t would not be jastified in allowing th® 
to be pnt in as evidence of the facts on W a 


3 oi cue 

wished to rely. It is to be pointed out that ^ 
is not verified by un affidavit ; it is simply 


either by the signatnre of the party or parti 
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some person who is oiUhoriscd to verify on his or 
their bclmlf. 

Bnt it is R.ii(l hy Mr. Biicklaml Unit section 191 
of the Indian Penal Code shows that the plaint ought 
to be considered as eiudence in the case; and there it 
was that I think he showed considemble ingenuity in 
advancing the argument which he did in favour of the 
plaintiils. I am bound, however, tosaj* that I do not 
think that the argument is a good one, and for this 
reason : the point is, that the plaint is evidence because 
it is to bo verified in acconlancc with the rules. 
If we look at section 191 of the Indian Penal Code, 
we find this “ whoever .... being bound by law 
to make u doclamtjou jj 2 >om any subject, makes any 
statement which is false, and which he either knows 
or believes to be false, or docs not believe to be true, 
is said to give false evidence.” Therefore, he argues 
that inasmuch as the plaintiff, if lie verified a 
statement in his plaint which lie either knew or 
believed to be fal«c. might l>e jirocecded against under 
section 193, because lie would have been taken to have 
given false evidence, his plaint ought to bo considered 
as cwdc/jce in the case. The answer to that is this : I 
think that the object of the Legislature is pretty clear. 
First of all the object of Ibc rule insisting upon the 
verification of the plaint is clear, namely, that it was 
thought desirable to insist upon some guamntee that a 
false or totally trivial claim should not be put before the 
Court. There would be no such guarantee by simply 
requiring a man to make a verific.itioa of the claim, 
unless there was some sanction. Mr Buckland says- 
that the sanction is section 191. I think it is clear that 
section 191 was framed in the wiy in which it stands 
for this reason. It was the obvious intention of the 
Legislature to bring such a case, namely, the verifica- 
tion of statement in the pleadings by a person who 


1910 

. no«9 it Co. 

SCRIVES 
ANP OTIlEfA. 

Saxpessok 

U.J. 



1012 


INDIAN LAW REPORTS. TVOL. XLIII. 


1016 

ROS3 & Co. 
c. 

SCRIVES 
AVO OTHERS 

Saspebson 

O.J. 


knew them to be niitnie witl)in .section 193. Section 
103 (lenl.s with the case of a man intentionaHj’ giving 
false ei'iV?5/iccan(I the method tlio Legislntare employed 
for bringing sneh ease as I have referred to within 
section 193 was to say that if a man being bonnd by 
law to make a declaration upon any subject makes 
any statement wliich is false to bis knowledge he 
shall be deemed to give fnUe evidence. The wmds 
are “ he is .said to give f.ilso evidence,’ and those 
wonis arc employed simply for the purpose of bringing 
the case within section J93, and for no other purpose. 
With great deference to tbe learned connssl, I think 
it would be unreasonable to conclude from that section 
that it was over intended th.at a plaint which has 
the usual veriHe.itiou by theplaintif! could be inlop e 
by a Court of jnstico as sufficient proof of the facts 
which are contained in the plaint. 

Therefore, I am of opinion that the two grouu s 
upon, which the learned counsel 1ms rdlifid caiiao c 
upheld. . . 

Before I conclude my judgment, I would li 'O 
ssay one woitI from tl»e general point of vicu. 

course, if we bad found in the rules or iu the statutes 

any provision giving the learned .Tudge a juiisdic ion 
to deal with the case in the way ho luis done. ^ 
should have been bound to follow it. But ^ 
help saying that it would be undesirable i ^ ^ 
such as this were adjudicated upon 
evidence, in the real sense of the worth giv^on 
Xdniutitf, where the claim is for unliquidated 
The learned counsel in the course of his 
when I put the question to him, had to 

in a very large number of cases where the claim 

unliquidated damages, the (]amage.s are . j,j. 

may be that in some case.s they arc intcntioia* } 
fluted, but in most crises they are quite tmiuftmtiona 
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inflated. Tlio question of the proper measure of 
damages is one of the most diincult questions tliat a 
Court of justice has to deal with, ami in mtiny cases of 
unliquidated damages tJm amount which is pnt in 
the statement of claim is found to be wrong when 
the case comes to be investigated, and the amount 
of damages to which the plaintiff is actually entitled 
is different from tliat which the plaintiff has in- 
serted in his plaint. Therefore, it shows the desir- 
ability and necessity in such cases, when the defend- 
ant does not appear, that the plaintiff should be 
called upon to prove all the material f.acts which arc 
necessary for the proof of his case, that is, not only the 
cause of action upon wldcli ho relies, but also the 
nctnal umouat of damages which he has in fact sus- 
tained. 1 think that it this course is not pursued, 
injustice may be done. 

The appeal Is, therefore, allowed. 

With fcgaitl to cost;? of the api>cal, I do not see any 
reason for interfering with the onUnary rule that 
costs should follow the event. Therefore, the appeal is 
allowed with costs. The facts upon which the defend- 
ants rely have been verified by an affidavit, and the 
learned counsel for the plaintiffs frankly admitted 
that he had no reason to suppose that they were not 
as stated in the aflidavit. 

Therefore, I think, that this case should be re- 
manded for hearing anti that the defendants should 
have leave to jint in a written statement of defence, 
and to call such evidence, as they may think desirable, 
in support of their case. With regattl to the costs of 
the application for stay of execution, in my Judgment, 
each iinrty should pay his own costs. 

WoonnoFFE.!. lu my opinion notlecrve can Icp.illy 
bo given in any case withont evidence, e.xco])t in c.i.>,os 

71 


191G 

Rosa & Co. 

V. 

SeniVEx 
AXD OriiEtts 

Sasdeb^os 

CJ. 



1014 


INDIAN LAW KBPORTS. [VOL. XLTII. 


1916 of suU«? governed by the provisions of Order XXXVII 
liosH & Co. of fbe Civil Procedure Code. According to rule 2, 
RTib*rulc (2) of that Order, in default of obtaining leave 
ANDOTHEn'i. to api>ear and defend or of appearance and defence in 
WoTlio FE thereof, the allegations in the plaint shall 

j. be deemed to be admitted and the plaintiff shall be 
' entitled to a decree for any sum not exceeding the 

Slim mentioned in the summons. This, in my opinion, 
is strong evidence of the intention of the Legislature 
that it is only in such cases that the allegations in tlie 
plaint should be deemed to be admitted and amount 
to proof on which a decree may be founded when there 
is no written statement and the defendant docs not 


aiipear. 

The procedure in this country is not that which 
prevails in Eticland. In my experience the practice 
sought to be upheld by tbs respondents Jms not 
hitherto prevailed in this Court where it has always 
been tlie practice in undefended cases to take 
evidence as defined in the Evidence Act, viz., or.a 
statements of witnesses ami documents proved before 
the Court, The ettrsus ciirite may he looked at when 
interpreting the terms of the Civil Procednre Ooi e. 
There is, in my opinion, nothing in the decision E ^ ' 
Ffaim V. Huic/itson (1)] to which I was ii party ant in 
wliich judgment was also delivered by the late Ohie 
Justice, which jnstifles the contention which has been 
advanced by the respondent before ns. In this case 
the plaintiff g.ive evidence and proved his claim, but a 
question of stamp arose. The defendant 
appearance but did not tile u written atafemeut. " ‘ 
Code, liowcvcr, is clear. The case does not fall unc e 
Chapter XXXVII, for the suit was based upon an 
alleged broach of contract claiming . unlinnidafC'^ 
damages. 


(1) (1912) I. L. n. 33 Calc. 780. 
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The (lecrec Ijjxs been soiif^ht to be justified by fin 
aiiplicatloii of lule 5, Onler VIII of tbe Civil Proce- 
dure Code and by the argument that verilication of 
pleadings flispenses with evidence. As all pleadings 
in this Court arc verified, this latter contention is 
simply a re-statement of the argument that a decree 
can be given on pleadings without evidence in un- 
defended eases. Tins contention is a novel one. 
Verification does not. in my opinion, dispense with 
evidence. But it is merely a form of giving authen- 
ticity to the pleadings. The object of the verification 
of the plaint is to fix on the plaintiff the respon- 
sibility for the statements which It contains and to 
afford a gnarantee of his good faith. See the c.i8e of 
B'tscUo V. John Smidt (I). Verification, in ray opinion, 
is not evidence on wliich a suit cj\n be decreed, 
whether the adversary does or does not appear. 
Bou.uise a false verification may be the basis of a 
prosecution under section J91 of the Penal Code, 
as coining within the doSmtion of “False Evidence" 
for the purposes of the Penal Code, tliat does not 
make a verification evidence on which a decree can 
bo founded in a civil suit. 

Moreover, under Oixler XIX of the Code the Court 
may allow facts to be proved by aflidavit, but the Code 
expressly stipulates that the affidavit must be confined 
to facts within tlie personal knowledge of the doi>o- 
nent, except in cases of interlocutory applications on 
which lie is permitted to speak to his own belief. 
Tiiis knowledge by no means always e.xists in the 
case of verification of pleadings and tJio present case 
is an illustration in point — the plaint having been 
veiified by the attorney of the plaintiffs who states 
that the allegations in the plaint arc based on informa- 
tion received by him and believed by him to be true. 

(1) (1899) I. L, B. 2-» All, 55, 60. 
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It is then said that nnclcr Order VIII, rule 5, this 

Ross & Co. procedure can bo justified. This rule, in my opinion, 
Scnn'Ev obviously no application. Oixler VIII is headed. 
andOtiiem. appears from the title of the chapter, “Written 
7 statement and set-off,” and the rule assumes existence 
J. of a pleading of the defendant ; for it .state.s “that every 
allegation of fact in the plaint, if "not denied speci- 
fically or by necessary implication, or stated to be not 
admitted in the pleading of the defendant, shall be 
taken to be admitted excejit as against a person under 
disability.” This section is really a rule of constnic- 
tion of the defendant’s pleading. It cannot be said 
that a fact is admitted until one looks at the written 
statement. This rule does not apply where there is 
no written statement at all. The law says as a rule 
of construction, that if there is a written statement 
and the fact as alleged in the plaint is not denied, then 
the written statement must be so construed as to be 
taken to iiave admitted sncli allegation. The rule 
does not, in my opinion, justify the passing of a 
decree on no evidence where there is no written 
statement. 

Under Order IX, rale 6. where the plaintiffs appear 
and the defendant docs not appear when the suit is 
called on for hearing, then if it is pi-oved that t le 
summons was duly served, the Court may proceec 
ex parte. “ Proceed ex parte ” means “ proceed to take 
and determine on evidence*’ and this i.s what the siim^ 
mons in the suit says. The summons does not 

that on failure to appear the plaintiff is entitled to a 

judgment by defanlt, but on the defendant’s faibuti to 
appear the case will be hcajxl and determined , 

that is, in his absence by tlie taking of evidence. 

In my opinion, tlio decree having boon ^ 
without evidence cannot bo 3nj>porte(I. As the plaia 
iff did not tender any evidcuoc, strictly .‘>i)oaking t 
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snit should he dismissed. But Mr. Lnugfoitl James, 
who appeal's on behalf of the aiipollants, does not 
insist on this or contend that we have no power to 
remand. So I need not discuss this question. 

The decree will, therefore, be set aside and the case 
will be remanded in order to be relioaitl after giving 
the defendants an opportunity of filing written state- 
ment and of adducing evidence. The circumstances 
on which i-elianco is placed as entitling the defendants 
to defend the suit are not contested. 

In my opinion, the appellant is entitled to his 
costs of this appeal. 

Mookerjee J. I am clearly of opinion that there 
has heen no trial of this suit in conformity with the 
procedure prescribed by the Legislature, and tliiit tho 
decree ill favour of tho plaiutilts cannot possibly be 
supported. Mr. Buckhuul, who has made a stienuous 
ondeav'our to support the decision under appeal, lias 
conceded that the piocedui'C adoxitcd for the trial of 
this suit is novel 5 but lie has argued that novelty 
did not necessarily indicate departure from law. This 
mav be conceded. But wlien recourse is had to a 
novel jirocedure, which has csc.iped the attention of 
generations of Judges, if the legality of the procedure 
is called in question, the matter undoubtedly deserves 
careful scrutiny. 

The very brief history of this litigation which 
involves a sum of over Rs. 17,000 may be stated in a 
few woitLs. On tho 24th January, lyio, the plaintiff.s 
lodged the plaint in thi.s Court foi recovery of 
Rs. 17,578-13-8 from the defendants as liquidated 
damages for bi-ench of a contr.ict alleged to have been 
made on the 21st Decemlier, 1014. Summons is said 
to have been serveil upon one of the partners of the 
defendant tirm on tlie 10th February, IDIC. The suit 
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WK! came on for trial on the IStli Marcli, 1916. Dp to that 
I! 0 ‘s 4 Oo. atage, the rtofendaiits hail not entered appearance or 
ScEnra written statement; Imt Sir. Gregory appeared 


SIOOKEIWEE 

' J. 


AND OTHEns, on that tiny on their behalf and asked for leave to 
defend. Lejive was peremptorily refn‘«ed. Tl)e 
plaintiffs, however, did not adduce any evidence; 
and the following order was thereupon recorded: 
“Jadgment for the amount claimed, 6 per cent- on 
decree. Costs on .scale No. 1." We are now invited 
to set aside this deci-eo as not fotiiuled on any legal 
evidence. 

It is an elementary principle, wbicli forms the 
basis of all legal procedure, that no litigant is entitled 
to obtain relief from a Conrt of justice unless he 
establishes to the satisfaction of the Court tbiit his 
claim is well founded. Tested in the light- of this 
principle, how docs the claim of the plaintiffs stand ? 
T^ey examined no witnesses; how did they then 
profess to have CNtabliahed their claim to the satis- 
faction of the trial Judge? The judgment itself docs 
not throw any light on this point. But Mr. Bufklaiic 
has invoked the assistance of two iloctriues, viE.,^'''>f* 
the principle of admission hy non-traverss, am , 
secu7jd(i/, the pi-iiiciple tliat allegations in a plaint dii y 
verified form le^al evUXmce whereon a judgnieut may 
properly be based- 

As regards the fiist lu-anch of this contention. 
principle invoked is embodied in rule 5 of Clrc 
VIII of the Code of Civil Procedure, and is expressci 
in these terms ; “ Every allegation of facf in the ’ 
if not denied specifically or by necessary 
or stated to bo not admitted in the pleading uf 
defendant, shall be taken to be admitted oxeepl aj 
against a person under disaldlity i)roviaed tlic Coni 
may lii its discretion require any fact so adndtt‘^^|^ ® 
bo proved otljciwi.se than bv such adniisslon.’' 'f 
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l)Jain le.-uUnfr of the rule, which is really a rule of 
coostrnction of pleadings, is that it is limited in its 
application to cases where there is in fact a pleading 
of the defendant. Mr. Bnckluml contended that it was 
not logical to distinguisli between crises where tliero 
is a pleading by thedcfeiidantandcases where theie is 
no pleading by the defendant. We urc not concerned, 
however, with the question whetlier the principle 
embodied in rule 0, •which I may observe parentheti- 
cally, was for tlie first time introduced into tlieCode of 
this country in 1908 {Annttdtnoyee C}totvdhnonq;an 
v.Sheeh Clixinder Tioij (l)],can or cannot he defended 
on logical grounds ; wc have to apply it ns we find it 
framed by the Legislature, and, in my opinion, its very 
phraseology shows that it has no uppliciUion to the 
present case. Apart from this, the plaintiffs have to 
overcome an additional difTictiUy. bocjinse rule 8 lays 
down that “ it shall not be sufficient for a defendant 
ill his written statoment to deny generally thegronnds 
alleged by che plaintiff, but the defendant must deal 
specifically witli each allegation of fact of which he 
does not admit tlie trutlu ea:cc’2>^ dama'tes** This rule 
is based on Order XIX, rule 17. of the rules of ilie 
Supreme Court of England. That rule must bo read 
with Older XXI, rule 4, which is in tiie.se term.s; “ No 
denial or defence .shall lie nccess,iry as to damages 
claimed or their amount, but tliey shall be tleemed to 
1)0 put in i.s.sue in nil c.i-ses, unless expressly admitted." 
Although there is no i)ioriswu in ourCodecorrespond- 
ing to Order XXI, rule 4, of the rules of the Supreme 
Court of England, I think we can legitimately put the 
same construction upon Orilcr VIILrule 3, as has been 
put in Engbiml upon Ortlcr XIX, rule 17. That 
interpretuliou will bo found cxphdncd by Mr. Justice 
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Hawkins in tlie case of Wood v. The Earl of Durham 
(1). It is plain that in the present case even if the 
defendants had entered appearence and filed a written 
statement, it would not have been obligatory upon 
them to plead specifically as to the amount of damages ; 
and merely because they did not appear, tliey cannot 
be in a worse position than what they wonld have 
occniiicd if they had appeared and filed a written 
statement. I may add that if the contention of the 
respondents were to prevail, the piovisions of Order 
XXXVII which are applicable to special classes of 
negotiable instriimcnt.s would be entirely snperflu- 
oiis. If wliat is contended by the respondents is well- 
founded and can be legitimately done in all classes 
of cases, why should the Legislature provide a specia 
procedure in Or<ler XXXVII? I, therefore, hold 
without hesitation that the plaintiffs are not eiitit e( 
to succeed on the basis of implied admission of their 
claim by the defendants. ‘ . -t- 

As regards the second branch of the contention, i 
has been argued that as the plaint was duly verifie ,a 
the allegations therein must be deemed to be evidenced 
favour of the plaintiffs against the defendants <int 
should be treated as material for the basis of the ju S 
ment of the Court. In support of this contention’ re 
ance has been placed upon the decision of the Alla la 
High Court in the case of Queeti'Empress v. Alehr 
Si/iffh (2). In my opinion, that argument rests on 
solid foundation. A comparison of tlic terms o 
tions lyf and lO.S of the Indian Penal Code s lo^^ 
that a ijcrson who makes a false atfidavU is deenu- 
to give false evidence, in oixlor that he may h® I’"'' 
ishod under section 193 of the Indian Penal C('< 
Indeed, the inference may be legitimately do*"’*’ 
the language used in section 19] read with section 1 
(1) (1888) 21 Q. R. 1>, 601 , 608 . (2) 11884) I L. U 0 -Ul- 
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that n verified Htatcmcjit woulil not bo “ovidcnco” 
but for the special provision of section 191 wlucii has 
been enacted for a special purpose. 

In this connection, reference may usefully bo made 
to the procedure prcseribotl by the Legislature for the 
trial of a .siiit in udiicli tho defendant docs not appear. 
Order IX, rule G, lays down that wliere t!ie plaintiff 
appears and the defendant docs not appear when tlie 
suit is called on for he.trinp, then, if it is proved tliat 
the summons was duly served, the Court may proceed 
tx parte.'' The next .stage is describetl in Oriler 
XVIII, rule 2, winch lays down that “on tho day 
fixed for the hearing of the suit or on any other day 
to which the hearing is adjourned, tiic party iiaving 
the light to begin shall stale his cu'^e ami produce 
his evidence in .support of the l.ssncs whieli ho is 
bound to prove.” If tlio coutcutiou of tlie I'cspoiul- 
ems were well-founded, the Legislature would no 
doubt have stated that whci-o the defendant has not 
appeared, the ease may b.xleci'oed on ti»o basis of tho 
allegations made in the verified j>lii>nt, Roft'ivnco 
has been made in the conisc of argntnoiit to the 
decision of tho Allahahatl High Court in Ihmlrov. 
John /S'nijd/ (i) which explains the valui' and object 
of verification. That certainly does not HU[ip(ii*t the 
contention of the respondents. A vorilleallon Is 
required with a view to disponrngt‘, if not to pn'venl. 
the institution of false suits; (li« Legislntniv never 
contemplated that vcrifleil statements .should be t ivateil 
as evidence on behalf of the plalntiir against i)n» 
defendant. Tliis view is confirmed an examitiatlou 
of the pi-ovisions of the Ciale as to the use of 
afliiiavits in evidence. Onlor XIX ilethii's the einsnu- 
stances in which allldavits may Ik* «so< 1 as evidence 
ami specifics the limit.itions subject to which this is 
(J) (1899) I I.. Jl 22 .\II fO) 
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1916 pennfs.sibfe. If tlie contention of the re.«i])omIeiits 
liosT& Co. ''’GfG to prevail, the provision.^ of Oitler XIX would 
»’• be .««upei-flnous. It is worthy of note that section D6 
ANDOr'jfEBs. sub-.sGction (2), of the Code of Civil Procedure allows 
Mook — appeal from an origrinal decree pas'^ed ex parte; it 

.7. is difficult to conceive how sncli an appeal can be of 
any /is.sistatico to the defendant, if there i.s no evidence 
on tiie record. 

Reference has al.so been made to section 47 of 
the Divorce Act which, I should liavc tliought, was 
against the view' put forwartl by the respondents. If 
a verified plaint could alwaj's be treated as evidence, 
it was siiperflnons to inaRe a special iJi-ovi.^ion in 
Divorce Act. 

In my judgment there is no possible escape from 
the conclusion that there is no legal evidence on the 
record on which the decree made in favour of t!ie 
plaintiffs may be supported. 

The question next arises, what course should now 
be puisued. Mr. Lmgford .Tames, in my opinion, 
would have been perfectly ju.stified if he had seriouslj 
pressed bis contention that as the plaintiffs aie not 
shown to have ofFereil or, indeed, to have been e\eji 
ready with any evidence in the trial Court, the appea 
should be allowed and the suit should stand disinis-^^^ * 

I inn reluctant, Iiowever. to adopt this course, on t m 
pre.sent occasion, for I feel doaI>tfaI how 
conduct of the plaintiffs might or might not have heeo 
affected by the novel procedure which, we wejo 
informed in the course of the argument, was ndop *-' 
in the trial Court. That we are entitled to 
the ca.so for trial is, 1 think, obvious. Section 5* ^ 
the Civil Procedure Code of 1882 which provided 1 1‘'* 
the Aitj)ellate Court shall not remand u ca.so fm 
second decision except a.s provided in section 503, * ® ^ 
not re-api>ear in the Code of 1908. CoiisequctiHy’ 
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alihouph there is a provision in tiic Code for romaml 
in certuin specified circumstances, it cannot legiti- 
mately he contended that our powers are restricted 
thercliy and tiint we cannot make an onler of remand 
if the cxif^Oncies of the case demand that snclv an 
order should l>o made. I am also of opinion that, on 
remand, the defendants should have an opportunity 
to file a written statement j no useful purpose will be 
g;\iue<l \{ this tuatter is left open. 

I desire to add, finally, that fjreat caution should 
be cxcrci.sod n'hen suits arc hoard r.r jmrtc. This 
observation is, in my opiuton. of universal application, 
Amriinnth Jha Tihunp'tt Stmj (1). Lnt it applies 
with special foicc to cases of the description now 
before ns, whore nnliquidntod dnma^ro-* an? chilmotl 
on the allegjttiofi that there has b-*cii a htvaclt of con- 
tract. I entirely afrreo with the Chief .Tnstlee in tln« 
weighty obsorvatlons ho has imide as to tho oxaggor* 
sued chums nsually put forwaixl in cases of lids 
chjirsicter, and tho nucosslly for careful senalny Into 
all such chums Ijcforc a <lecieo is mado in fitV(MUM»r 
the plaintiff. 

On these grouiuls I concur in the vli'w that lids 
appeal must be allowed with costs, thodeerci' made by 
Mr. Justice Fletcher rovor.sed, and Ihc oasi> tomnnih'd 
for trial. 

Appeal oUov’eif ; cafie rfooiiM/rd, 

Attorneys for the api>cn.inls : Ptttifi A f'o. 

Attorney tor the lespomlents ; .V. Tttf/for 

O. SI. 

(1) (t67!) 6 n I.. t( H, 4H 
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191G 
Mat; 24. 


CRIMINAL REFERENCE. 


Before ^foolerjte an l Sheeps^nnle JJ. 

RAYAN KHAN 


EMPEROR.' 


Siiretv^Dulij of Zto/jittrale to Inquire mio finest of tath turttg on eeidtnce 
(atfrt hy him — Delegation of to (he police or others — HejecOon 

of lurelieton a police rejtort—Grouuda of rejection — of tonlrol— 
Criminal Procedure Co(fe{Aet I' of 1S08) >. 122. 

Umlcr ecctiQii 122 of th« Criminal Proci'lura Code, a must 

pcrsoualty lioW a »>epAr«te inquiry os to tlip fitnes'* of each surety 
dccido the matter on evidence token for tlie purpose, and )ie cannot 
delegate to a police ofTiccr or other person the fmictlou entrusted liy law to 
liini alone. 

S«re/A Chofuira Dasu v. Emperor (1), In re .4MkI Khan (2), rlUnr AH 
STahomed v. Emperor (3) and Xahi 2fina v. Emperor (4) followed. 

Queen^Empret* v. Pirtki Pal Stngh (5), Emperor v. Tota (6), £mpfor 
V. GAnlam Mustafa (7), Emperor v. Dalicant (8), iihaicani Sinyh v. Kmp 

Emperor (^Q), Kiny~Emptror V. Pnrmeshur (jO), Pamanand Singh r. King 
Emperor (11), Jai Gobtnd v. Emjieror (l2),' Kiug.Emper<,r v. A'rtiffl Ehan 
(i3), Imperafar v. Jfahro (I4), Emjieror v. Kainal(lb), Jmperotor v. 
yllfa/idino t lH), Emperor v. Uaji Usman (17), /*irii ^Wullo 
(l8), Miihamntail Jhrahim v. Emperor flP) approved. 


® Criminal Itefcrcnce, Ko. 73 < 
of Daiiknra, dated May 13, 1916. 

(1) (1904) 3 0. L. J. 576. 

(2) (190C) >0 C. W. N. 1027. 

(3) (lOU) I. L. K. 42 Calc. 706. 

(4) (1009) I. L. K. 37 Calc 9!. 

(5) (1898)A». W. N. 164. 

(G) (1003) I. L. It. 25 All. 272. 

(7) (1904)I, L H 26 All. 371. 

(8) (1904) r, L. 0.27 A1L293. 

(9) (1914) 12 All. I^J. 1004. 

09)0914) 


19IG, by C. Tindall, Sesiirns 

(10) (1904) I Cr. L. J- 459. 

(11) (1908) 8 Cr. ly. J. 344. 

(12) 0912)13 Cr. h. J- 

(13) (1900) rnnj. Hcc. IS. ^ 

(14) (1903) 10 Cr. L. 

(15) 0908) 10 Cr. Tj. J. 230- 

(16) (19ll) 12 Cr. h. J- 419. 

(17) 0910) 11 Cr. h. J- 427. 

(18) (J913) !.'• Cr. L J- 3"®- 
Cr. L. J. 100. 
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\V»nt of eufficieiit control over tlw |>eri«>ii IkjuikI down not a valid 
ground for tlic rejection of a surely. 

Kalii Jfirsa V. Emperor (1), /«ra A'ofAa v. Emjfemr i2), Queen-Emjireit 
V. Rahim Dahhih (3) otkI Zilri v. fmtwror (4l referred to. 

The facts of the ctiso were us follows. A piocceding 
uiulci’ s. 110 of the Criminal Procednro Code was in- 
stituted against one Raynn Khan ami others in the Court 
of the Subdivisional Ofiicer of Bankum, who by an 
order, dated the 1st December, 1915, bound down seven 
of accused, each in the sum of Rs. 200, together with 
two sureties respectively i)t the Hkc mnonnt, to be of 
good behaviour foe one year, ami in default sentenced 
them to rigorous imprisonment for tlie same period. 
Two others were similarly directed to exeente bonds 
with sureties to be of good behaviour for three years 
with the alternative of rigorous impri.sonment for such 
teim. 

On the 24fh and 26th January, 191C, each of the 
accused produced two sui'Ctio.s who filed the title-deeds 
of their iiroperties. The Magistrate, without himself 
holding an inqury into the question of the fitno.ss of 
the suretie.s, refcired the inalteV to the police in the 
following terms : 

*• To police for inf|Uiry if tlie surety w fit ; forward documents nho.” 

The Sub-Inspector of Police Ibereafter submitted 
the following report ; — 

“Tlie propo-ed sureties Are not ht. They liave not siifRcioiit control 
over tlie accused, and they lia>e no suBicieut (property) to pay the amount 
in case of default , 10 under the dreumstances I cannot fecommentl this ” 
Tlio Magistrate, thereupon, rejected the sureties 
offered by the accused ami required them to furnish 
others instead, with the result that the persons bound 
down were sent to jail On the 13th May, I he Se.ssions 
Judge of Bankinu refetred the cases of nine of these 
poisons 10 the High Couit, under s. 438 of the Criminal 

(1) < 1909) I. L. 1:. 37 Calc. 9t. lOI. (3) (1898) I. L. It. 20 All. 20C. 

(2) (1914) 1C Bvni. L. 15.138. (4)(l9ll> 12 AIL L. J. 785. 


I91G 

Khax 

V, 

Emperor. 
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1916 PiocGdui’C Code, recommending the reversal of the 
IUtan ^ragistrate’s order refusing to accept the .snretie.s. 

Khan No one aj>pearetl in the Kefeience. 


Mookkrjer and Sheepshanks JJ, In a proceeding 
utulei- section 110 of tlie Crinitnal Procedure Code, the 
petitioiiei'R were directed, on the 1st December, 1915, to 
execute RojkIs for Rs. 200 with two suieties each, to be 
of good behaviour for one year in .some cases, and for 
three years in other cases, in default to undergo rigor- 
ous imprisonment for their respective periods. This 
order was made by Mr. H. K. MulUck, Siibdivisional 
Magistrate, Bimknra. On the 2Uh and 26th January, 
1916, the petitionci-s produced two sureties eticli, who 
offered to stand as sureties, and filed documents of title 
relating to their properties. On the 28tli January, the 
Magistrate recorded the following order: “To police 
for inquiry if the surety is fit; forward documents 
also," 'As the police did not submit, the report on the 
(lay fixed, the case was adjonmed. Tlie Sub-Inspector 
of Police subsequently reported in tlie following 
terms: “The proposed .sureties are not fit. They 
have not sufficient contrel over the accused and they 
have no sufficient (property) to pay the amount iu case 
of default; so under tlie circumstances I cannot- re- 
commend this,” The Inspector of Police forwaite' 
this report to the Magistrate with the note Not I'C- 
commended.” The Magistrate thereupon recorded m 
following order on the llth February, 1916: “Rejectee . 

Let them furnish other good surety." The i*esuU 
that the petitioners were all lodged in 3 ^ 1 ^ 

Sessions Judge has now forwaided the records to 
Court with the recommendation that the 
Magistrate bo set aside, on ti»o ground tliat ! _ 

wore rojocted without judicial inquiry by fh® Wag 
trate himself. 

It Is well settled tlmt the question whcthei a 
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particular person wlio is ofTored as sutcly Is or is not 
fit, witliin the mcaniiifj of section 122 of Uio Criminal 
Pi*occ(lure Code, must be decidwl by the Magistnite 
hiinsiolf, and his decision must be based iipojj evidence 
taken for the purpose ; sureties ollcrcd should not be 
refused except after judicial Inquiry. This view is 
supported by a Iour Hue of cases in this Court which 
aie binding upon us and our Siiboitlinate Courts, 
StiresJi Chandra Bnstt v. Bniperor(]), Jn re Abdul 
K^ian (2), Ahhar Ali Mahomed v. Kiug~Emperor (3), 
Kahi Mirza v. Emperor (4). In the case last men- 
tioned, Coxe J. doubted wbelher the inquiry might 
not be delegated to a Subordinate Magisti-ate. Ryves 
J., however, followed what has uDdoubtedly becji the 
consensus of opluioji in ail the superior Courts in this 
country, namely, tliat the Magisti-atc should liimsclf 
hold the inquiry into the Illness of the proposed 
sureties, and cannot call upon other persons to exer- 
cise the functions which arc entruatod by law to him 
alone. Amongst the cases in Allahabad, rcferoJice 
maybe made to tlie decisions In Queen-Empress v. 
Pirlhi Pol Singh (5), Emperor v. Tola xd), Emperor v. 
Ghulam Mustafa (7), Emperor v, Balwant (8). 
Bhaxvayii Singh v. Ki}tg-EmperoriS>\ The same view 
has ])een adojitcd in the Court of the Judicial Com- 
missioner of Oudh, King-Emperor v. Parmesliur (10)» 
Pamanand Shigh \ . Kiiig-Emperor (11), Jai Govind v. 
Emperor (12). A similar view has been adopted by 
the Chief Court of the Punjab, King-Emperor v. 
KaimKhan (13); ami also by the Court of the Judicial 
Commissioner of Sind, Imperator v. Mahro (14) 


(1) 0904)3 0. L. J. 575. 

(2) O90G)10C. \V. N. 1027 

(3) 0914)1.1. R. 42 Cnlc. 70G 

(4) 0900)1. L R. 37 Calc 91 

(5) 0898) All. W. X 154 
(C)(l003)I. L R. 25 All. 272 
(7) (1004) I L R. 20 All. 371. 


(8) (1904) I. L. R. 27 All. 293 

(9) (1914) 12 All. L. J. 1004. 

(10) (1904) 1 Or. L. J. 459 

(11) (1908) 8Cr L. J, 344. 

(12) (1912) 13 Cr. L J. TOO 

(13) (1906) Puiij Rec. 18. 

(14) (1908) :o Cr L J. 225. 
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;• X"' Us' 

Sessions Jn4. s4 “ic l ' of the 

dated the luh Febrnarr IflJfi 

liim in oj-der tint Iw n,^' ■ '**’ '““ond fho c.iseto 
the sa J r, off ‘"f" the dtness of 

adduced befo ’ *'*'°*^ evidence as may he 

bf addnl tin ‘"‘= “™«ed. ItLy 

each of «•! n ' ’ i"** ^ sevemi accused persons 

■ eao vZ 'T, ^'fetiea, the dtness of 
orfer t T 7 determined. Agene.al 

efh of H “ ‘"yestigation of the circumstances of 
tlio l‘iw^ is obvionsly not contenipl'jted 

', of fitness of each surety will be 

ennined by tbc Magistmto after inquiry, it is not 
lecessary for ns to specify tlie elements to bo taken 
1 0 considemtion by bim; but with reference to the 
o SGiyation in the Poiico report that sui-etica should 

they have 

cieii coutix)! over the accused, we maydiaw the 
« eu ion of the Mag'istmte to the fact that uccoidfnff 
to the decisions of this Court, this is not a valid 
gionnt foi^ rejection of a surety, Kala Jfir^a v. 

®nine view has been adopted by 
^ Court ill a I’ecent case \Jiva Na(h(t 

i«! ffiouffb a soinowhat different view 

indicated in Queen-Empress v. Eahitn 

rt/T KrnZmp^ror (S). 

Let the records he I 

E. H, M 

Ouse YCinnn'iea- 


Cl) (1008} lutv. £, , 

W (mil) 12 Cr r I ;.n f“I l-’i- L ■!• I""- , 

(0) (1010) It Cr L jt7 f'l I.L,I1.37C»i=.0l,'0'- 

W (1013) 10 Cr tj'Z' f'’ f'’"f 7 

t- 20 All. 20'-. 

(9) 0911) 12 All. L. J. 785. 
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CRIMINAL REVISION. 


• Sanitnon C, J ,aiid WatmsUff J. 

Tn.lhe matter of KH.ETRA MOHAK GIRI." 

Crimlnal rechion—Praeliet—Timf-hmit of appUeaUon$ lo Uigh Court in 
criminal rcfiiion — after the expiry of CO dayt from 
the date of the order. , • 

As a matter of^practlcc tijo Ili^K Court will not, save in exceptional 
clrcumstaiicea, entertain on application in criminal ravielon unless It is maile 
wltliin CO (lays, exrludinf; tlie time neccs->arjr t'li olitain copies, from tlie 
date of tlie order complained of* 

This was un applicalton by way of motion, under 
s. 15 of tho Cburter Act (24 & 25 Viet. c. 104J ogainst an 
• order passed niider s. 145 of the Criminal Procedure 
Code, by the Snbdivislonal Magistrate of Contai,- on 
the 8th April, 191C. It was prc.sentcd to the Criminal 
Bench of the High Court on the IPtli Juno, and heard 
on the 20th and 21st. 

Babu Saroda Charan A/y/ec appeared for tho peti- 
tioner and inoved tlieir Ijordships. 

[WaUISLEY J. Are you io time?] 

Taking into account the time required to procure 
the copies, I am in time. 

[Sanderson C. J. Under wh.xt Jaw do you deduct 
the time taken for the copies?] 

There is no provi.sion in the Criminal Procedure 
Code or the Limitation Act (IX of 1908) for such 
applications, but GO days’ limit has been fixed by 
analogy to Criminal Appeals, and section 4 of the 
Limitation Act would apply by reason of the same 
analogy. 

[Sanderson C. J. Even then the lust day cxj)ircd 

* Criminal motion against tli« order of th« Sol.liTMional OSIccr of 
ContM, dated April 8, 1?1C. 
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lust Saturday. Why did you not move on the previous 
Jfonday ?] 

On Saturday your Lordships did not sit. It has 
been presented on the first day your Lordships are 
sitting since. There is no hard and last rule of pnic- 
tieo that the application must be made within 60 days. 
If the 13cnc)i takes motions once a week, and the last 
day falls oii holiday, I would in that case have to 
make the application on tlie-previons motion day, and 
this would practically curtail the period of 60 days 
.by a week. If I have a just grievanc&rtlie application 
should not be bai'red simply because it is made a few 
days late. 


Sanderson C. J. Since ‘yesterday I'have caused 
enquiries' to be made with regard to the pntcfico 
atl'eetlnp this matter, ahd l find that the welLknowu 
jiractice is that an application for revision lunst e 
made within 60 days from the date the ^ on er 
complained of. The Court has allowed an luldifion, o 
the 60 day.s, of the time wliiclj is necessary toi 
obtaining copies. 'Wiis is'nol a question of limihition 
but a rule of the pnicUce of the Court to the effec 
that an application for revision must ho made withm 

a reasonable time. It is not an inflexible rule, am 

exceptional circumstances the rule might be depa 
from. In this case tlie date of making over the copy 
to the apijlicant was the 1st day of June, so that t 
was ample time to make this motion on one o 
usual motion days, namely, Monday, the 5th of 
or Monday, the 12th of June. Yet this motion _ 

made until the 19th of .Tune when it was out of 

In those ciioumstunccs, we arc of opinion that 
apldiOiition .should not bo cntertaitjcd. 


Walmsley J. concurrwi. 

E. 11. «. Application refusal- 
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PRIVY COUNCIL. 


GIRJA BAI 

y. 

SADASHIV DHUNDIRAJ. 

[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER. CENTRAL 
PAOVINCES.1 

Z7i'«ffu Iflit— /o<n< /amity— Ifilalthara lai^—AlUyoUoit «f geparation by 
one member 0/ joint family — Eipreeeton of intentwn lo hold share 
teparately foltoieed by euit for parltUon—Enequtfoeal and clearly 
expressed intention— " Separclion" asdieUnct from of shares 

of property." 

N tliii casjo their LorJiliipe of the JaJiciel Coouniltee hell, od the 
facte, that tho conduct of the plaintiff, a member of a joint IlioJa family 
gOverneil by the Mitakshara law, iu imlicating by a notice in a regirtered 
Utter his intention to separate lutoself and enjoy Ids share in siveMlty, 
coupled with a suit for partition was aa ' unc()uitfoca1 " and '^clearly 
expressed” an inte'ition as could be made, and that it amounted to a 
separation witli all its legal loosoqueoces. 

Tlie rule of law applicable to cases of separation from the joint undt* 
Tided family laid down in Suraj Naratn v. Iqbal A'ciroin (1) foLoMcd. 

Nowherr in the Mitakahara la it stated that agreement lictween all the 
coparceners is essential to the disruption of the joint status, or that the 
severance of rights can only be brought about by the actual division and 
distribution of tho property held jointly. On the other lian<l numeroua 
aiithorftiea on the subject leave tio room tor doubt that "eepstdlioo," 
which means the severance of tlie status of jointness, is a matter of 
individual volition. 

Separation from tlie joint family involving the severance of the joint 
status so far as the separating member is concerned, with all the legal 
consequences resulting therefrom, is quite distinct from the de faeto 
di\i;iOD into specific shares of the property lield until thenjolntlj. One 

^ /’rerent .* Loitn Siiaw. Loan Scmneb, Sik Jon'S Edce aid Me. Amccs 
Alt. 


p.a® 

1916 
May 19. 


(1) (191J)I. L. R-S5,Ml 80. 87,L.R, <0 I. A. JO, 45. 
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13 fl matter of uidividiial ilecisioo. Hie desire on the part o£ npy one jnemher 
to eever himself from the joint faiiiUy and to enjoy the hitherto unJefined 
or unspecified share separately from the others without being subject to 
the obligations winch oriss from the joint status ; whilst the other is tlie 
natural resultaxil from Ivia decision, the division and separation of his 
share, which may bo arrived at either by private agreement among llio 
parties, or On failure of that by the intervention! of the Court. Once the 
‘decision has been unequivocally expressed and clearly intimated to Ills 
co.shnrcrs, his right to obtain and possess the share to which he admittedly 
has a title is unimpeachable ; neither the co-sharers can question it, nor 
can the Court examine Ills caosctencc tt) find out whether hU reasous for 
separation were well founded or sufficient; the Court has simply to give 
effect to hia riglit to have his ahatc allocated separately from the otlicrs. > 
J/arfAo 'ParthaH v. 3[ehrban SinyA(l), JDfo Ban$ee Koer v. Diear^a- 
«alh'(2), riyyidmr V. JIamo StttAo ,tiyan(3), Joy ^>ara^n ffiri v, Gtrisi 
Chindtr and rate Koer v. Roxetbun Sinyh (6) referfed tc. 

Appeal 76 of 1914 from ttvo judjvments und decree? 
(25th July 1912) of the Court ot the Judicial Comnus- 
sionor, Oeiitml, Provinces, respectively, revorsinff^^ 
order (23rtl January 1911) and a preliiriStiary decree 
(8th April 1911) of the District Judge oI NrigpiH' in 
Civil Suit SO of i908. 

The representative of the plaintiff v;iis the appe 
lant to His Majesty in Councils . ' ' 

, The suit giving rise to this appeal was brought y 
one Harihar (husband of the appellant) for purtitiou* 
and for possession of a one-third share in tbo jon ^ 
family properties (valued at 54 lakhs of rupees) o ® 
joint' Hindu family of which he and tlie reaponi ci 
•were members. 

The only question for determination on this 
was whether the appellant was entitled, as the 
and legal representative of her deceased hn^baa^ 
his share of the properties in suit, and to a docrcc 
(0 (lero) I. L. n. is Calc. t57 ; (3) (18GC) II Sfoo. I. A. 75. 

L. a. 17 1, A.- 191. (4) (J878j I. L. R- 4 Calc. 4^*' 

(2) (1868) 10 W.R. 273. “ L. U. 5 I. A- 223. 

, ! . (5) (1867) 8 W. n. 82. 
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partition. The decision of this questioh depended on 
whether before his death, on 17th June 1909, Harihar 
had ceased to be a member of the joint family with 
the respondents. If he died joint in estate, as the 
respondents contended, the snit abated' on his death, 
and his interest in the Joint family property passed to 
the respondents by survivorship accoixling to the 
Mitakshara law of. the Benares School by which the 
parties were governfed : but if before his death he had 
become separate in estate, as was contended by the 
ai>pellant, she inheiited his share and wonld be enti- 
tled to continue the suit. 

Tlie following pedigree shows the relationship of 
the parties to the suit : — 


DBl'NMRAi'^nLROinii 

i Adoptcil Son) 

Dffdt So J) 
Di«dl<110 ] 


UtnisAR. 

[The original 
Plaintill diod 
KthJuoe.m'), 
leering Plaint* 
IS .^pptllant, 
Oirja Jiai, bu 
•oU widow and 
beireii ] 


The joint jiroperty consisled (m/n* alia) of lands, 
houses and shops, and business carried on at various 
places. 

-During the life-time of Atmaiam, the v^holo estate 
w.is nndei' liis miinagement and control, and at each 
place where l)usiiiess was carrieil oii it was managed 
by one of I lie mcnilier.s tif the joint family. 

Atmaram adopted the defendant Dhundiraj. and 
died on ith December 1899. After his de.ith di-tputes 
arose between Harihar on the one hand, and Ram 
Chandra and Dhuiidtra] on the uthcr.and their relations 
towards one another became very •»tr.iine<l. Dhnndiraj 
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becnmo the chief manugev in place of Atinaram aiul 
went to re.-^ide at Nagpur. 

On I4tli February 1002 Harihar and .Togesliwar 
gave notice to Dhundir.ij that on account of the strain- 
ed relations existing between them they weredepirons 
of having tho estate partitioned and of holding their 
shares separately, ami demanded to know whether 
Dhundiraj and Ram Chandm would do this witlioiit 
recourse being had to a suit. In 1902 Harihar sepamt- 
ed from the joint fnmil 3 ’ and censed to live as a 
member of it. He went to reside' in a house of his 
own, and from that time continued separate from the 
other members of the family in food, residence, and 
■woraliip. 

Ram Ohamlr.idted in 1903 and the matters raised 
by the uotico of 14tb February 1902 remained in abey- 
ance. Jageshwar died in 1906, 

On Ist October 1908 Hariliargave notice by rop** 
fered letter to DImndiraj tliat he wished to have a 
partition of the wdtole of the joint family 
ties, and to obtain his one-third share in sevoniU>. 
and asked whether he was prepared to do tins pri* 
vatelj' and without delaj'. Oii I8th October Dlmndimj 
replied through his pleader asking Harihar not 
have the properties partitioned, but suggesting that > 
iie was deteiunined to have the properties parii£iuric|^ 

there slioiild be a friendly partition, Harihar 

making a division of alb the properties into 
jjarts, and taking one of them. ^ 

On 21at October H)08 Harilmr brought the 
suit against his co-sharers Dimndinjjt Nilkaut a 
their respective sons, for partition of tho joint ^ 
estate, and for sopamte allotment' to him of Ids ouc 
tliird sliare. alleging that tlve defendants had 
to avoid tvartitloning the estate and g'iviug Jiim •• 
share. , 
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Tlu' tletondants admitted the claim, and said they 
weio willin^j to divide the estate. What took place 
hcforc the District Jndge is set out in the jndgment 
of their Lonlships of the Judicial Committee ; as also 
are the facts detailed which are said to amount to a 
separation hy Harihar from tho other members of the 
joint family. 

On )7th June 1900 Harihar died, leaving his wi- 
dow, the appellant, as his sole heiress • aiul on Otli July 
she applied for sabstitution of her name as plaintitf 
in tho suit -in jdace of her deceased husband. The 
defendants opposed tlic applic-ition on ibo grounds 
that Harihar’s riglit.s in the joint family ])ropartjes bad 
passed to them by survivorship ; tliat his widow had 
no right therein, and, consequently, was not entitled to 
maintain tho anil which should be dismissed us li.iving 
nhalcd. 

Tho appellant llieroupoii flletl u written statement 
that Harihar Ifad unequivocally told the defendants of 
his intention to separate from lh?m in estate, and had 
separated from tJjem in mess ami residence ; that a 
registered notice demanding partition had been sent, 
and the suit was then UIcil ; that Ilarihar's ono-third 
share was admitted, ami that a preliminary deciee 
would have been passed on tlie admission of tliepaitics 
had not delay la on cau-sed in various w.iys by the 
defendants. It was contended that tliero had been u 
sopanition in estate in fact and in law ami that the 
appellant was entitled to succeed to the riglit of her 
deceased husband. 

The defendants in n further written .statement 
denied tlrat thoi-c had been any unequivocal commu- 
nication by Ilariliar of lih iiiteuiiou to sep.ir.ite from 
tltem in mess and residence, and contended tliat, 
innsnmch as no judgment or decree for iiarlition had 
been iJsissed, andlio {lartition lt.ul been in fact carried 
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out (luring Hsiriliiir’s life, the hunily and tiie estate 
were still joint. 

Tlie District Judge found on tlie facts that what had 
taken place between Harihar .and the other members 
of tlie family amounted to a separation in re’sidence* 
messing and estate betweeji him and them; and that 
under tlio circumstance.^ of the case, and ou tlie autho- 
rity of 'V.trjous ieiior.^c(l,decisions which were referred 
to, Hariiiar had prior to his death ceased to he a mem- 
ber of the joint and uiuUvided tamily ; and his widow 
was entitled to succeed as heiress to liis one-thinl 
share .and inad the right to maintain the suit. 

• Appeals from that decision and from the preli- 
iniuavy decree preferred by. tlie respondents were 
heard, by Mr. H. V. DvAke-Brockmau (.Tiidicial Com- 
missioner) and Mr. H. J. Stanyon ('Additional Judi- 
cial Comiuissioucv) who reversed the order and deciee 
of the District Judge, and dismiss-ed the snit. 

Tbo Court of the Jiidicml Commissioner hold affirm- 
ing the findings of the District Judge that Harihar la 
lived and messed separately, and that before filiafi' 
his suit he did in clear and unequivocal terms coramn- 
nicate to tlie defendants his earnest desire and 
detei’rninatiou to convcrt.his estate from a joint one 
into an estate iu severalty; bat that there hud h-ea i” 
fact no agreement amongst all the members ‘ 
family for a severance of . their joint estate. ^ ^ 
Court further held, contrary to various -reported ( 
sions referred to, that by the Mitakshara law’ a seps^ ^ 

tion of title and interest amongst members of a jo”' 

Hindu family could only bo effected by a decree o 

Court, or by an agreement come to by all the menihcr.s 

to separate, and that a declaration by one menibor o , 

his intention and determination to be Repamto did n« 

(lisruin the family estate or destroy the rigid of 

vjvor.ship. ' . " • 
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Oil this nppoal, 

Sir li. Fhita!/, K. C., suhI.4. AT. Diinur, for tlio 
appellant, conteiKled that on the concurrent findings' 
of fact by both Courts below Harihar was, at the 
date of his death, not -a joint and undivided, but a 
sei>antted member of the fainiJ3%aiuI tlnat the one-third 
share in the joint properties to which be was admit- 
tedly entitled was not affected by any light of surviv- 
orship in the remaining memhers of the famil3'. His 
share consequently passed on Ids death to tlio appel- 
lant ns his sole widow and heiress. The case of Sitraj 
yurain v. Iqbal Narain (1) w.is referred to find 
relied on as laying down the law in the picsent case, 
and it was subiuilled tln't the “unequivocal and cle.ir- 
I3' expressed intention ” which iw.s held to bo wanting 
in that case was, in the lu'cscnt case, clcarh' estab- 
lished. 

DeGrui/lhcr K. C.., imiX J. M. Pttnkh, for the res- 
pondents, contended that the appellant haJ failed to 
dischaige the onus which lay 011 her to prove that 
Harihar was separate in c.siate at the daf&j>f Ids death. 
The coparceners being collaterals, a partition of the 
joint and niulivuicd property could only have been 
effected by an agreement betwi'cn Harihar and the 
respondents declaring their intention lo .separate in 
estate, or bj" a decree fot partition, aiul lliere was no 
such dcciee nor any such agreement. Harihar alone, 
ignoring the wi.shes of the rcsjjondents, conld not, b^* 
a dcclar.dloii of his intention to sepainto in estate 
followeil by a deniaml for a partition b^' suit, convert, 
his joint interest in the family property' into a tenancy’ 
In common KO as to deatrox' the rcs|»ondents' right of 
survivorship therein. On llariharV death, it was sub- 
mitted, bis share under the circumstances of this 
case wouhl I'ass to the respondents bx' snrvivorsliijn 
(l) (l?lt)l. L a .15 .Ml. 60 67; UK. tj 1. .K. tO, <5. 
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Any single member of sx joint family cun ask i 
Gibja Baj sep'.irution t sfec lliiync’s Hindu law, 7tli Ed., 331, 
Sauashiv P^^Srapb 270. But separation was distinct : 
DnuNDiBAj. partition ; tbc one is an alteration of title, the othi 
an alteration of property. Tlie notice of 1st Oct 
190S was, it was submitted, only an expression 
desire that sepamtioii abonld be made, only a prop 
for separation as it were. Wiien Hariluir bronglit 
suit, was the ixx-opcrty joint or separate? At that c 
it was contended, be considered tbo property tc 
joint. At any rate it was not sufficiently aeparat' 
prevent his share from devolving by siirvivorf 
ratlier than descending to her who would inherit 
property if he were sepauited. Reference was m 
to Pirthi Pal V. Jownhir Shir/h fl) and Appoviei 
Rama Suhha Aiyan ('2). 

[Lord Suwv intimated that the Board was 
prepared to recede from anytliing laid down in 
case of Sumj Naroin v. Iqhal zVarooi (3)]. R ^ 
tlien contended on the facts tlmt there w.i.s not snc 
declaration i>f intention to'separato, “uneqnivocal i 
clearly expressed” as is referred to in that case. ^ 'I 
findings of tbc Courts below were, it w’as submitt 
not concurrent. 

Si?' R Finlay^ K. C„ i-eplied. 

The judgment of tlieir Lord-ihili'i was deliveietl I. 
Afay 19 . Ameer Am. This appeal from two jndgmpu 

and decrec-A of the Judicial Commissioner’s Court i 
the Central Provinces of India arise.s ont of u 
brought by one Huribar. .since dccei.sed, on tfic - 
October, 1908, in the Conrt of the District Judgi-M 
Ntigimr. Tbc object ot the .suit was to oldain 

(l)(J887)l.L. R. U C#lc. 493, £05 ; (2) (I8PC) 11 Moo. I. A. 75, SJ- 
ti. n. U I. A. 37. 42. f3) (1912) I. L. R. 35 Ml 

" ' ■ J>. R. 49 1. A. 40. 
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declaration of his ri^ht to a one-third slmre in certain 
movable and immovable propercic**, which till then 
had been Iield as appertainiiifr to a joint tuidividotl 
Hindu t;unily, of which he had been a member, a 
decree for partition, and other aiiciUary relieffi. 

Harihar died on the I7th June, 1901), during the 
penrlency of liis suit, and tl»e question in tlio case is 
whether at the time of his dd.it1i he was separated 
from the joint family. If he was, las share would be 
inherited by his widow Girja Bnl, the appellant ; if 
not, the defendants, respondents in this appeal, would 
take it by survivorship. 

The facts of the case are simple, and may bo stated 
briefly. B.ipuji, tlic common ancestor, loft several 
sons, among them Harihur, tho plaintiff in this suit ; 
two, D.unoodur atid Bulaji, die<I many year< ago 
without any l^sue. Atmunim, tl»c eldest, wlio became 
tho manager of the family on Bipujl’s death, died in 
1899, leaving Dluuulir.tj. tlm first defendant, tho son of 
ids brotlier Ram Clmuder, whom he hatl tttkon in 
adoption. Dbuudiraj became the manager after 
Atniaram's death, and acte<l as such when this suit 
was instituted. He has since died, and ho is now 
represented by his son Sadashiv. Ram Olmndor died 
in 1902, leaving Nilkantlia, his son, and two grand- 
sons, all of whom aie dufciidaiits in this action. 
Jagerswar, anotlicr brother, dietl iii 190G without leav- 
ij)g any male is>ue Thus, on the 5lst October, IPOS, 
when he brought his suit, Harihar w.is entitletl to a 
one-third share of the joint property. It is alleged in 
(lie plaint that after Atnianim's deatii “ dis'-ensioim 
arose in the joint and iiiulivided family.” and in 
consequence thereof two shops were set up at Pai>oni, 
thoir place of residence, one in the name ol Ilari- 
hur. the other in that of Dimndiraj. and sop.irate 
hhahi-hhaltas (account-lmoksf were openwl in their 
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191G resiiective names. The plaintiff further alleged that 

(Jirj<Bai foi’“ these misons” he did net wish to continue as a 
g momher of the joint family; that ho had commniii- 

DuujjmRLi. cated liis intention to the defendants; and liad. on the 
1st October, 1908, served A registered notice on the 
first defendant, “the manager of the joint family, 
and "as the defendants were coUnsively putting off 
partiti-.n ami* evading- to give him his share he was 
obliged to bring this suit.” The cause of action was 
stated to have arisen on the 1st October. ]90S,’whcn he 
demanded partition and liis one-thiid share'. 

The defendants admitted the plaintiff's claim, in*d 
added that in answer to the registered notice, thefii^t 
defendant had stated that'Iie liad no objection to a 
division of the estate which "should hu made by 
private persons without ■ going to Courts.' , They 
furtiier urged that as they were willing to divide 1 
estate, the suit was premature and that they shou l 
not be .sjiddled with costs. 

Wliaf took place before the District Judge snbse- 
queiit to the appearance of tho defendants and t le 

filing of their written statement appears cle.trly Roni 

the judgment of the Judicial Commissioueis wni ei 
appeal. The learnetl Judges say : — 

“ The dcfendantH entered nppjar.tnce OQ the 15lli February, 
on 'the 9th 3farcii, lOJS, it wus admitted on tlieir beh.ilf that the plain 

. 7 , As In t'lO 

* was entillei] to have a decree for partition ot fl oiie*tliirJ ehare. ^ 

propsrty to Ik* diviiled, after some controveray the parties "ere »n 

meot except In rc*pect of certain inovahloi Tun D. strict JuJ;>e, 

desirous of consulting tlio parties regarding the he^t mode of 

the partition, odjourned the case for their personal attendance to ' 

Way, 1909- On (hat date the case was put off to the lOtli May, I 
the in'^tance of the defendants, who sought a compromise. Ihe” 
wss a further adjournment to the 20tli June, 1909, upon the gro'io 
the illnens of d'fendtnt Dliundiraj Itad prevented reifotiations for * 


On Harihar's death 


tlio I7th Juno, l‘M0, I"’ 
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widow, G5rj;i B:ii, tbo present appellant, applied for 
substitution as the licir rtnd lofj.il representative of her 
deceased husbanci, and then the contest hepan. The 
defendants objected to her substitution, on the g-iound 
that at the time of his death Harihar was an undivided 
memhor of a Hindu joint family, and tliat on his 
decease hjs shnro jwssed to them by siirvivorshii). 
On the 23rd January, 1911, the District JudRO ovci- 
riiled their objections, and made the usual order for 
substitution in favour of the .appellant. TJje case then 
proceeded to trial, and on the 8th April, 1911, a pre- 
liminary decree was made directing partition of the 
joint .estate by commisstoiiers appointed for the 
l)urpose. 

The defendants appealed to the Judicial Commis- 
sioner’s Court both from tlie onlorof tbo 23rd January* 
1911, directing the substitution of Girja Bai’s name in 
place of her deceased husband, and from the pre- 
liminary decree of the 8th April following. The 
Judicial Commissioners in an elaborate and learned 
judgment have upheld the defendants* contentions; in 
substance the conclusion at wliicli they have arrived 
amounts to this : that no member of a joint undivided 
family under the law of tl>e Mitakshara can separate 
himself from the joint family, or sever tlio status so 
far as he himself is concerned, without the cousont 
of the others, o*r without an effective decree of the 
Court. 

TJie two following pass.iges from the jiidgniejit of 
the Appellate Court will show that tlieir Lortlships 
apprehend correctly the decision of the learned 
Judicial Commissioners. In one place, dciiling with 
Harihar’s action, they say : — 

“The iJefooJtntH aJinitlod what thej coalJ not deny, nameh, that 
Ilaritiar had a {oiot one-third aharc with tlietnwUe* which he was entitl.*d 
to hare partitioned ; hut to confe»« the exi»tcaee of a co-parcenary 
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intt-TCit is not thp satn; thing a? cron a painvc consent to llic fcverance 

nf that intcrvtit ; mncli leas is it tantamount to an agreemeut to dhiJe. 
The defenJnnta never demeti tho title of Ilaribar, either before or after 
the buit, but they were all along arerao to a partition, an J, up to the day 
of Ills death, STuglit to ompromHe the sittt by induoio? him to abandon 
his desire to br'*ak up the joint eitatc. When he died th'* case stood 
adjourn jJ in order that a compromisj might be tllecfoJ, and, in the 
circmnstaiicoj, the only coinproinisc (once the share of nariluir and the 
estate to be divided Imd l.een admitted), which defendants could have 
sought, was an abandonment of. the partition, TJie pleadings merely 
indicate what had alreaJy taken placj, namely, that Hnriliar lisd finali} 
decided to saver his estate, aod had demanded that this should be done. 

And again : — 

“It remains therefore to drcide, whether, as claimed by the plaiah t 
Karihai alone, despite the wHliis of the otherco-pareenerj, could, by set 
up .an intention to separate follovved by a demand for partition, coave 
Joint share into a tenancy in conamoo, so as to destrov the 

right of survivorship therein; hU title as co-parcener, and the eX ea o 

his share beitig admitted by the defendants. If this is the 
plaintiff must succeed. If.'on the other hand, sgreeinent between 
coparceners in pursuance of an Intention to divide was necessary 
the severance of iuteresl chimed by the pl-iintiff. then the appea s 
defendants now before «< must p.*evai!.’' 'thpr 

Their LottUliips -regret they cannot assent eitn 
to tlie inferences of law soiiglit to be tlerivetl 
undisputed facts in the case, or to the prixicip P” 
wliich the le.trned Judges purport to base their jato 
ment. 

Their Lordships think it necessary to re ei .W 
.briefly to some of the circumstances- with ie^,an 
which the Appellate Court appears to be undoi ^ 
apprehension. As already stated, Atiiiarain, thet 
brother, who, on Bapnji’s death, became 
died in 1899. Disputes in tlio family, as ^ 
alleged in his plaint, arose shortly after bis < 

On tiio 14 th February, 1902, Hariluir and 
wiio was alive at the time, wrote to DlinndiniJ. 
bad become manager in his adoi»tive fatliers I • 
intimating tlicir wish to seiiaratc themselves 'from 
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lint fiimily, :uul iiskinp him to have n division of tho 
iinily property made by urliitnitors. Matters seem 
) have remuinccl in a quiescent stage for tiio next six 
cars, aUhough Harihar allcgctl that two shops and 
iisiness accounts had been opened in his and tlio first 
efendant’s separate name**. 

.Tageswar died in 190G, and on the 1st October. 1908, 
larihar sent to Dhnndiraj tho regiatcrc<l letter already 
eferred to. In that letter he says in explicit terms 
hat his desire is to got partitioned his onc*third share, 
,nd asks Dhundiraj to take the matter in hand “ soon 
,fter the receipt of tho letter” and to make a division 
)f the joint estate, and adds, ” but do not delay parti- 
ion.” On the 19tb October the defendant sends a 
reply tluough a pleader; he first tries to persuade 
Harihar to abandon his Intention of getting the joint 
estate divided, ami tiieu* goes on to siyr “If you, 
nevertheless, intend to have a partition made, it is 
bettor you should yourself make it, since you are 
senior.” And tho mode in whicli this should be done 
is suggested. 

Harihar, evidently not satisfied with the delay that 
had taken place in tlio reply, brought his suit three 
days after the defendant's letter. Written statements 
were tiled on the 15th February, 1909, and on the 9th 
March following, (he District Judge leconled the 
following ndditioiial smtement, as he calls it, by the 
(leftMidant’s'iiIeader : “The defendants <lo not deny tho 
plaintiff’s right to claim oiic-thinl share in the joint 
family i^roperty, both inovaDlu aiul immovable. The 
plaintiffs suit is not premature, but lie will not bo 
entitled to bis costs because we were ever willing to 
give him his sliare.” 

Tlie District Judge’s order made on that date is 
significant. After stating that neither the plaintiffs 
right to claim xiartition nor the extent of his share is 
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denied, be ,»;ay3: “Under the.se circiimst.'iiices, I think 
GiiuvDai it iioce.ssnry to have the parties before me in person, 
SARAsinr tliat-I may ascertain frojn them liow the partition 
DneNPirAj. is to b© efiected.” 

It appears to l)e absolntely clear that on the 9tli 
March, 1909, tl)o parties were of one mind on tlie 
question of partition. The ’pJaintifl demanded a 
division of tho joint family properU*. Tl)e defendants 
had agreed, perhaps at first unwillingly, to the demand, 
which they couid not resist. The only question that 
rcmtiiued for the Court to deternilne Was the best mode 
of effecting tlie division- Ttieir Lordships are unable 
to see OQ that date any disagref'mout or averseness in 
fact to tho i)huntiff’s demand on the part of tliedefend- 
■ ahts. All his acts subsequent fo the registered notice 
evince a fi.'icd determination to sever himself from the 
joint family. With reference to tliese acts, tho Judl* 
oial Commissioners say as follows : — 

*‘I?ao Dalimliir ©aptnao OaJa, a pkfl'Ier of tliH Court, w 

flmtned as the fourtecotU wHnesii for Harihat’s wiJow, 
tlantiDr refusoJ oil prop'xa** to contomc i» a btate of joiutuMS nfler bP 

eent tlio letter of Ist October, 1908 ; Hint ho pcrsUted fn bU 'kiiism} for “ 

sliarc ; niitl that hia tletnaiitl not Win^ pronipU/ complied with, bs 
present suit, lie (limscie bought tho Htamp, and .firat ^tr. Bapnwo 
Oada, the family' Uw^cr, to institute the Iiti 5 .aion ; but fi idioff b/m 
disinclined to do so, beenuw he >VAt engaged iii mediating to bring about a 
coinpromisc, Horiliar had the ploiot presouted by niiotber legal aJu^er 
Ua>lng Mr, Bapnrao Daila to appear for the defendants.*' 

And they go on to say — 

“ upon the«e facta wc ha>o no hesitation in coming to the coialusk"^ ^ 

‘‘ 1. That before hliug Jl,e suit Ilarihar did in clear and iinciulvurt 

tcrnnconiinunicate to the defendantahii earnest Jesireand bis fi**'* 

tioti to convert liU estate from n joint estate into an estate in severatty. 

The leurjieil Judges, liowcver, ;ts already 
hcia Hint this was not sttnicieiit to c'lmstitnto a sevn' 
mice of tho joint .status. 

, In the case oi SnraJ A^aram v. lQb:il 

(l) (1912) I. U 11. 3.'» All. 80 ; U R. 40 1. A. 40. 
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the rale of law applicable to ctises of separation from 
the joint undivided family ^vaa laid down by their 
Loitlships in the following terms: — 

“ What roay amount to a separation or wliat conduct on the part of 
soma of tiie memtiers may lead to dUruption of the joint undivided family 
and convert a joint tenancy into a tenancy in common, must depend On 
the facts of each case, A delinite and unambi(;uou3 indication by one 
member of intention to separate himself and to enjoy his share tn 
severalty, may amount to separation. Dut to have that effect the inttniion 
must be unequivocal and clearly erpresse<l.*’ 

It would probably be enough for the determination 
of this appeal to say that nothing could he more un- 
equivocal or more clearly expressed than the coudiict 
of Harihar in indicating his intention to separate him- 
self and enjoy his share in severalty by the notice of 
the Ist October, 1908, coupled with this suit, and that 
those acts amounted to a separation with all its legal 
conacquenoes. 

But as the question of the effect on the joint status 
of such an intention has been i-aUcd in this case in 
a direct and concrete form, iluMr Lordships think it 
fit to discuss the principle somewhat more fully than 
was necessary in Suraj N rain v. /(jbttl 2^arain(l). 

In the Hindu law, “partition” docs not racaii 
simply division of property into specific shaies; 
it covers, as pointed out by Lonl Westbury in 
Appovier's Case (2), both “<livisioii of title and 
division of property.*’ In the Mitakshara, Vijnanes- 
wura defines the ward vibltaga wldch is asualiy 
rendered into Engli.sh by the word “partition,” us 
the “adjustment of divers rights iog.irtling the 
wliolc by distributing them in luttiuular portions 
of the aggregate.” Mitra Misra explains in the Tiro- 
mitrodaya the meaning of this passage; ho shows 


(l)a9t2)I.L. It.35All 83. 
L. R. 40 I. A. 40; 


(•) (1666) 11 Mwj, I. A. 75 

73 
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that the definition of Vijnaneswara does not mean 

Gibja Bai e.xclnsivelj’ the division of property into specific 
SadIsow nlone /giving right to property, but includes 

Dhdndibaj. the ascertainment of the respective rights of the 
individuals, who claim the heritage jointly. He says 
(Sarkar’s translation, chap. I, see. 36): “ For partition 
is made of that in wiiich proprietary right has alieady 
arisen, consequently partition cannot properly be set 
forth as a means of proprietary right. Indeed, what 
is effected by partition is only the adjustment of the 
proprietary right into specific shares.” The FtVo- 
rniiradaya is a commentary on the Mitakshara, the 
value and importance of wliich have been repeatedly 
recognised by the Board. So far as their Lordsliips 
are aware, nowhere in the Mitakshara is it stated that 
agreement between all the coparceners is essential 
to the disruption of the joint status or that the sever- 
ance of rights can only be brought about by the 
actual division and distribution of the property heh 
jointly. If this were so and there were minors in a 
joint undivided family, partition would be impossib e 
until tbej" had all attained majority, a position which 
is expressly combated and negatived in th® 
mitradaya (chap. II, sec. xxiii). In fact later writers 
leave no room for doubt that “separation” W'liich 
means the severance of the status of jointness is 
a matter of individual volition. For. e.vamplc, a i 
kantha the author of the Vyavahara (chap- 

IV, sec. iii, Handlik^s translation, p. 38), expressly 
down that “even when thci’e is a total absence u 
common property' a partition is effected by the nwro 
declamtion ‘lain separate from thee,' for 
a particular condition of tbo mind, and the declaration 
is indicative of the same.” The 
gives expression to the same view. After quoting 
the definition of varioii.s earlier writers, it 
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‘from this it is known that without auy formality 
partition can be effected by mere intention;” (Sutler’s 
translation of Hindu Law Books on Inheritance, 
1 ). 122). Their Lordships are aware that the Vayava’ 
hara Mayukha is not rccogiiisetl as an authority in 
the Benares school ; they refer, however, to the dictum 
of Nilkantha as showing the general conception of 
Hindu legists on the snbject of sevenince from joint- 
ness. ' Bat the following gloss in the Virotnitrodaya 
ax)pears to their Lordships conclusive on the rule of 
law under the ilitaksUara : “ Here again.” it says, 
•* partition at the desire of the sons,’ which expres* 
sion includes gr.xndsons and grcat-gnindsons (see 
sec. 23A), “ whether in the lifetime of the father or 
after his demise, may take place by the choice of a 
single coparcener, since there is no distinction,” (Chap* 
I], seo. x.xiU). 

Their Lordships do not think it necessary to 
examine furtlier the law as laid down in the texts.. 
They propose to refer shortly to the cases wljlch 
establlsli clearly that separation from the joint family 
in%’olving the severance of the joint st.itn.sso far as 
the separating member is concerned, with all the legal 
consequences resulting therefrom, is quite distinct 
from the de facto division into spccillc shares of the 
property held until then jointly. One is a matter of 
individual decision, the desire on the part of any one 
member to sever himself from the joint family nn<l to 
enjoy his hitherto undefined or iinspeciflcti share sejur- 
ratoly from the others without being subject to the 
obi ig.itions which arise from the joint status ; whilst the 
other is the natural rcsuUaiii from liis decision, the <livi- 
siou anil sjparittiou of Ids share which may be arriveil 
ateither by private agreement among the parties, or on 
failure of that by the intervention of the Court. Once 
the decision has been unequivocally expresseil and 
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1916 clearly intimated to liis co-sbarers, bis right to obtaia 
OiRjA Bai possess the share to which be admittedly has a 
Sadashiv unimpeachable ; neitlior the co-sbarers can 

PnuNDiRAj. question it nor can the Court examine bis conscience 
to find out wbetbor bis reasons for separation weio 
well-founded or snificient ; the Court has simply to 
give effect to bis right to have his share allocated 
sepamtely from the othci*s. 

In Madho Parshad v. Mehrhan Rina)ii\\ Lord Wat- 
son delivering the judgment of this Board, declared in 
explicit terms, the nature of ihc right possessed by 
individual members of a Joint and undivided Hindu 
family : “ Any one of several members of a joint 
family," he said, “ is entitled to reguire partition of 
ancestral property, and his demand to that effect, if 
not complied with, cau be enforced by legal process. 
Partition dues not give him a title or create a title 
in him, it only enables him to obtain what is his own 
in a definite and specific form for purposes of dis- 
position independent of the of his former co- 

sharers. Loi*d Watson makes this perfectly clear in 
the passage that foHows : — 

“ So long ns his interest is iadefinite, ho is not in a 
position to dispose of it at his own hand and for 
own purposes ;.but as soon as partition made lo 
becomes the .sole owner of his share, and has the saino 
powera of disposal as if it had been his acquired ]no 
perty.” _ 

In this oonnection their Lordships desire to ro 
to the language used by that {Ustlnguishcd 
Judge, Mr. Justice Dwarkanatli Mitter, in 
Koer V. Divarhanath (2) a Mitaksliara case. 

•■Xowil is a (lelilcd doctrino of lh« Hindu law,” 

that every Jnembsr of a joiut nodivitleJ family hi« »" 


(1) (I89J) I, L. n. ta Calc. 157 ; 
L. n. 17 I. A. 191. 


(2) (185$; 10 u'. R. 272' 
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Tiglit to demaDil a p.irtttion of his 6wn aharc. The other members of tiie 
family inu«t submit to it whether they like it or not.” 

It appears to their Xiordships that the Appellate 
Court has, ill this case, confused the two considera- 
tions to which reference haa been made above, viz,, 
the severance of status which is a matter of individual 
volition, with tho allotment of shares which may be 
effected by different methods: by private agroemeufc, 
by arbitrators appointed by the iKirties, or, in the last 
resort, by the Court. 

In Atjpovier v. Bama Subha Aiyan (1), this Board 
had to deal with an argument based on a similar 
notion that a deed of division between the members of 
an undivided family “which speaks of a division 
having been agreed upon, to be thereafter made, of the 
pjoporty of that family, was ineffectual to convert tho 
undivided property into divided property until it has 
been completed by an actual partition by motes and 
bounds.” Lord Westbury, delivering the judgment of 
the Boaid, pointed out that tho urgnment advanced 
before their Lordships proceeded “upon error in 
confounding the division of title with tlie division of 
the subject to which the title is ai»plicd.” Then, after 
stating “ the true notion of an undivided family under 
Hindu law,” he proceeds thus: 

” But when thf memKTi of so uncluid,?,! ftintly tmTog them* 

fclvc« with regtnl to fianicuUr property, tiMt it ehiU thenceforth l>e the 
subject of owncmbip, in corUm deSueil elieres, then the character of 
undiviJe<l property and joint enjoy went ia taken away from the auhyct- 
matter ao agreed to be dealt with, and in the estate each member liafi 
theneeforth a .definite and eerUio ahare, which he may claim the right to 
receive and to enjoy in «T0-aHy, although tl*e property it*elf hat not been 
actually aevered and ditideil." 

And in another place, he adds, ** it is ncces<iry to 
bear in mind the twofold appIic.titon of »lic woni 
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‘diviaion.’ There may be a division of right, and 

Gib/a Bai there may be a division of property.” 

Sadabhiv Some of the Courts m India liavo supposed Loid 
Dnt7NDiEAj. Westbury’s expressions to itnpiy that the severance 
of status can take place only by agreement. Their 
Loixlsliips have no donbt that this is a mistaken view. 
The Board there was dealing with a case in which 
division of right had already taken place, as evidenced 
bj* the “deed of division.” The right which each 
individual member had in this joint property did not 
spring from the deed or the agreement of the parties 
to wliich it gave expression; the agreement only 
recognised existing rights in each individual member 
whicli he was entitled to assert at any time he liked. 

The intention to separate may be evinced in 
different ways, either by explicit declaration or by 
conduct. If it is an inference derivable from conduct 
it will bo for the Court to determine whether it was 
unequivocal and e.xpUcit. In Joy ^arain 
Oiris/i Ohunder their Lordship? regarded the 

conduct of one of the two co-sharers who constituted 
the joint family “ when he left the joint residence 
and withdrew himself from commensality as iudicat 
ing a fi-xed determination henceforward to live sepai^ 
ately from his cousin,” and treated “ the fact o 
his borrowing money for Jiis maintenance, as we 
as making a will as indicating, at all events, tb-d 
himself considered that a seiiaration had t.i 'c 
place.” Tlio conclusion w.is based on the inference 

of' intention derivable from the acts and dcclamtion 

of the member who, it was alleged, had sepam ^ 
himself, and not from the comluot or attitude of an> 
other 2 )arty. 

orii ly ns ISCr, .shortly nflor. the judgment of 
(1) (ie7») I, L. n. 4 C.lt 43( ; L. n 5 I. .1. 2.’3. 
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Judicial Committee in Appovier's Case (1), Mr. Justice 
Kemp, one of the most eminent Jndges of the Calcutta 
High Court, sitting with Mr. Justice Glover, in Vato 
Koer V. liowshini Singh (2) a case governed by the 
law of the Mitakshara, expressed himself thus on 
this question of separation i— 

“ Taking then the admitted facta of the cate before us wo find that 
Sohun did publicly and uncquirocally by petition presented in Court 
declare his intention to become from th: date dirUed in estate. Such nn 
intentiou amounts to a ralid BiparatioD, though not immediately perfected 
by an actual partition of the e'tate by metes aod bounds. The acts and 
ieclarations of Sohun Singh, showing an unmistakable intention to hold 
and enjoy hia own estate separately and to renounce all rights upon the 
share of his coparceners, constitute, in our judgment, a complete 
severance or partition.” 

With that view of the Law their Lordships entirely 
concur. 

In the present case, HarlUar, the husband of the 
ap 2 )ellunt, unequivocally and unmismkably manifest- 
ed his intention to separate himself from the de- 
fendants, and to hold, possess, and enjoy his unques- 
tioned interest sep.aratoly from them. In their 
Lordships’ judgment, this was RufiQcicut, under the 
Hindu Law, to constitute a separation and to divide 
him in estate from his coparceners. 

Their Lordships arc accottUngly of opinion that 
tlic decrees of the .Tudicial Commissioners shonki l>o 
reversed, and those of the District Judge should he 
restored. 

The respondents must p.ay the costs of tliis apj>cal 
and of the appeals in the Judicial CommissiomTs’ 
Court. And their Lonlshijis will humbly advise His 
Majesty accottlingly. 

Appeal allowed. 

Solicitor for tijo api>olIaiit : Edtvird Dafgado. 

Solicitors for the resiwndents : Downer L Jnlnisou. 

J. V. w. 

(1)(JSC6) n I. A. Ti. fS)(lW7)8ttMj «.* 
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appellate civil. 


Bt*oTt Solmieood ami Jmam JJ. 

NANBA LAL ROY 

V. 

ABDUL AZIZ.- 

itorigage Grots and cutpahU negligence cf vendor {first mortgagee) in 
leaving tills deelt vith ttndee {mortgagor)— Whether prior mortgage 

postponed thereby in favour <ifi sttlseguenl mortgage by deposit of title 
deeds— Search in Registration ojics— Constructive notice— I^riotUg—' 
Transfer of PropeHg Act {IV of 1SS2) et. S, 78. 

Suction 78 of the Transfer of I’ropcrt/ Act makes its tlireo iogredients 

fraud, Qilsreprescotatioo, or gross negligence” disjunctive and one can* 
not be defined to terms of the other or others. They ere three dilTereul 
kinds of conduct and are in no way co*exte>iUve. 

Monindra Chandra Nandg v. Troyluekho Hath Barat (I) discussed and 
dfatingiuehed. 

Walker v, Linom (2) followed. 

Neglect to recover the title deeds by a vendor from a vendee ivlio has 
secured the greater part of the purchase money to the \endor by giving 
him a mortgage on the property itself, when the vendor has full notice that 
the vendee is impccuiiioiis and a bad paymaster, and thereby the vendee i* 
enabled to obtain a second inortgagg ou the property by deposit of t!ie title 
deeds, U gross an.l culpable iicgligenoo (which postpones the prior niort* 
gagee"), and is rouderetl more so by a deliberate suppression of the existence 
of the mortgage in the sale deed and a suggestion that the purchase money 
was required in cash and paid accordingly. 

Colger v. P’ineh (3| follusred 

nocutr.lioo not W„s i,„If |,j. cletk W 

solicitor to Iho vmJeo (.nortg.,.,), |.„ „„ i„icrcit to co"C"«' 

° Appc.l from origin,! Uccrc!, .Vo. 29 of 19U sssinst tl.s Jccrec of 

Subordinote JodRo „[ sl-l-orK»nsl,., dst.J Scf. !’• 

(1 (1898) 2 0. IV. .V. 750. (j) o Cl,. 101. 

(3) (1856) 5 11. L. 005, 024. 
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eocumbraocc from tho 8eoon<i loortfragoo, caunot paddle tltc latter with 
notice of the encmnhrancc. 

ifairat Building Comj>any v. oielaiidion (1), and ^axji A'artmfcAat v. 
IfoorlKxt (2) followed. 

Appeal by Nanda Lai Roy mid others, the plaint- 
iffs. ' 

In 1909 tbe defendant No. 2, one Abdul Aziz, an old 
man of 70, purchased a masonry dwelling house, 
being No. 81 Knrrya Road, Ballygunj, in tiie suburbs 
of Calcutta for Rs. 22,000. The property not lettitig at 
its proper value, tlic defendant No. 2 and his son deter- 
mined to sell it and invest the cash proceeds in other 
property, and the defendant No. 1, one Rajani Kauta- 
Rattadar, made au offer of Rs. 32,000 which was evi- 
dently accepted by t\ie defendant No. 2 on the footing 
that the whole was going to be p.iid in cash. Tlie 
conveyance was executed on 25tU July 1911 and regis- 
tered on 26th July 1911 being for full consideration, 
yet tho property is said to have remained in the pos- 
session of detondunt No. 2 under a mortgage which 
purported to be a simple mortgage without interest 
securing the balance of the purchase money, via., 
Rs. 29,500, Rs. 500 having been actually paid in cash 
and Rs. 2,000 by moans of a band note. The title 
deeds were also left with defendant No. 1, who on 
20th September 1911 was thus able by deposit of title 
dewls to borrow Rs. 13,000 from tho plaintiff who was 
not aware of the alleged circumstances under which 
defendant purchased and mortgaged tbe property in 
suit, no mortg-.igo having been discovered after a 
seaichin the registration office by plaintiff’s solicitor. 
On 29th January 1913 the plaintiff brought tlie present 
mortgage suit in the Ist Court of the Subortlinate 
Judge, Alipur. to recover Us. 15,000 odd on his mort- 

(t)(l89in I. L. U. 13 M*J. 393; (J)U9tO)I Ult-SSBAm 312,318, 
(19911 1. L. n. 15 M.J, 26S 
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gage from defendant No. 1 by postponing tlie alleged 
NandaLai, prior mortgage executed by defendant No. 1 in fayonr 
of defendant No. 2 on the gronnd that the defendant 
Abdul Aziz, No. 2, the original owner of the property, had by sur- 
rendering tlie title deeds into the hands of defendant 
No. 1 and suppressing the mortgage to himself and 
making it appear that the sale to defendant No. 1 
was for a cash consideration of Rs. 32,000 afforded 
defendunt No. 1 opportunity to raise money by second 
mortgage on the property as unencumbered. On 17th 
September 1911 the Court -passed an ex parte decree 
against tlio defendant No. 1 who did not appear, bnt 
dismissed plaintiff’s suit against defendant No. 2 on 
the grounds that the plaintiff was not deceived by any 
of the recitals in the deed of sale, tliat )ie Iiad con- 
structive notice of the mortgage to defendant No. 2 and 
that there was no gross negligence on the part of de- 
fendant No. 2. Agiunst this decision the plaintiffs 
preferred an appeal to the Higli Court. 

Sir I?ashhehary _ Ghose (vfith liitn Ba’ni Divtrka’ 
nath Chakravarti, Dr. Sarat Ohandra Basak and 
Babii Hararriba Chandra Githa)^ for the appellant. 
Tliere are only three questions in controversy bet- 
ween the parties, vis., (i) whether the mortgage of 
defendant No. 2 is fictitious, Kii) wiiether defendant 
No. 2, is not estopped from setting uj) his mortgage 
against ray client in the face of certain recitals in th® 
conveyance from defendant No. 2 to defendant No. » 
and (iii) under section 78 of the Transfer of Propo'O 
Act whether defondant lias not forfeited his ]JriorU> 
by reason of his parting with the title deeds wlicrch) 
the mortgagor was able to mortgage the jiropcrty tom® 
as unencumbered. I submit thnt no prudent man 
would think of advancing by way of .second mortg.'g® 

Rh. 1.3,000 in cash on property which defendant N(’. " 
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says W';\s mortgaged to the hilt. In tlic Calcutta High 
Court the lucre fact of registration is not a notice, 
tliougli the contrary is held in Bombay. If you enable 
a man to commit a fniud on another you must be lielcl 
liable though j’ou are not to blame. Our case is that 
wo had no knowledge whatever of defendant No. 2’s 
alleged mortgage. Wo say it is a fraudulent trans- 
action and fictitious, and even If it be found to bo a 
bond fide mortgage defendant No. 2 cinnot claim 
priority as he enabled the mortgagor to commit afitiutl 
on me There is no evidence that plaintiffs had direct 
notice of defendant No. 2’8 mortgage. But they say it 
was a registered mortgage and tlicrcfoic wo had con- 
structive notice of it, Tlic Subordinate Judge finds 
our mortgage was bond fide and for consideration, and 
tberfore I submit wo could have liad no notice of 
defendant No. 2's mortgage considering tho amount 
wo advanced. (Reads section 3 of the Transfer of Pro- 
perty Act.) Jfy clients would never have advanced 
Rs. 13,030 as a second mortgage on property alrcudj’ 
mortgaged to the hilt. Tho defendant No. 1 shortly 
after became an insolvent. An attestuig witness must 
be present at the time of cxecniion of tho mortgage. 
Defendant No. 2 was never in possession, his mort- 
gage being a simple one, and even if he was, it would 
^not affect tho validity of my security The title deeds 
wore made over to my client by the mortgagor, and 
the law lays down that the prior moi tg.igeo loses lus 
priority if ho parts with the title deeils to the mort- 
gagor, Gross negligence is merely negligcnrc with a 
vituperative epithet. 

[HowrsvoOD J. See the decision in Madras Dnild- 
iiuj Componv v. Hoxvlandson (1).] 

Sec Fislier on Mortgage, Gtli edition, at page o73. 
rr “ assistance or connivance.” and Dart on Vendors 
(0 (tPM) I. UU. 15 M*l. L. IL J5 M4l.2C«. 
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and Parchasors at page 859. You must not allow the 
Na^daLai. iTioi’tgagor to keep the title deeds for that would be 
arming him with authority to raise a fresh mortgage. 
ABDUL Atit. J^y position is much sti-ongor than the case referred to 
by your Lordship. 

[Holstwood J. The point is clearly laid down in 
tho first case.] 

Another point is this. Defendant No. 2 ought also 
to be postponed because the conveyance by him 
to my mortgagor does not show that any part of the 
consideration money ramainednupaid. ‘The conduct of 
the parties must be taken into consideration to deter- 
mine which party is entitled to the better equity. 

[HoLJPiVOOD J. If the deed is fictitious defendant 
No. 2 cannot redeem.] 

If it is not fictitions, he would only forfeit Ids 
priority, and would have to take, if I may say so, 
“a back, seat:” sec Lord Parker’s observiitlou in 
Walker V. Ctnom (1). Bat I submit that constructive 
notice of defendant's mortgage cannot be imputed to 
me. There was absolutely no wilful abstention Rom 
search, as we instructed our attorney who depute 
one of his clerks to make the search at the Registndion 
office; though it may.imoant to wilful abstention lU 
Bombay if search was not made. The decision relict^ 
on by the learned Subordinate Judge lAkhot/ Anutar* 

Debt V. Kauai Cal Kitndit (2)] is clearly distingum^^ 

able. I say that ray opinion Hfcrred to by th® 
Subordinate Judge is worth nothing. 

[Holmwooo j. Tl)at i.s wljere we differ from 
This is not the fir.st time yon argue ngaitmt > 
opinion. However, wc differ from that rnling-3 
Nor do I express such an opinion In my hook- 
cite my book and then deduce a piopo.'jition of 

(2) (1912) na w. N.22<- 


(l) (19)73 2 CU 101, 1J3. 



VOL. XLTII.] CALOUTTA SKHIKS. 

from it. English JndgcF Imvo pmtoHtiMi uguInMl Ihn U'\rt 
extension of the clootrlim of couHlrm'tlvn noHro whh'h 
is full of refinements intolligihle only In lh|uUy \\\\\'-* 
yers. Actual notice glvcH rlwo to ononijh Unuldo 
already witliout tho extohRlon of thin (loci rlim 
Btructive notice. Thismnnmmmt 1 h Intnlmiihln, My 
clients must have been nhsoiiiloly diunnnh'il If wilh 
actual notice tlioy had mlviUK'ed Iht. Ill, OIK) nii n aOlo 
sequent mortgage. 

[ImamJ. If you get prlorUy, ll iIim'm liu) iDiilIni' 
^’hethcr dofendant’H mori/niK<’ Ih'lllloMM, hiH )m 
must have tho equity of rc(loni|>l)on.) 

But I don’t give uji any jmiIhI, 

Mr, Pugh (with him MoiiM A, A', pitulut fhHf ami 
i?a6n Haradhoiifi OUnlhtJrf), for tim ii'ajinmlaul 
I submit that tluHlcchdoii In Ahho^f A'ommm’I /Mfif \ 

Katiai Lai Kundu (1). dlHponun of my h<ai'm>it filmal'a 
argiimontB comjilololy. In lhl« i’hhh 1 liuvn llm 
advantage of Imvlng Dr. Olioao'n tiimnioial n|0iihia In 
his book in my favour. 

[HowrwoOD J. lint hoHiiya Im novor uHinottrtad any 
such opinion in his IkioU.] 

Though reglHtmtUm Ih not notico in llmqial, HllH If 
a man makes a search ho has f stthmlt (hat 

notice to tlie attorney is iiotii'o lo IiIh nlimil, Iho 
plaintilT. 

[IlOLMWOOD J. If tlio law ill Iloiigul Ih Itial yna 
need not search in tlio ]{cglH(iiition olllco, thim (IiIh 
peculiar condition laid down In Irish (Mhcm, iIoch lioi 
apply for he could bo hcanl lo ««y liiai Im Ih nol 
responsible if his solicitor is nogllgiml.] 

it is .argued that I should have kept llm lltlo doriis 
on taking the mortgjige. My ense Is tlial the itmrl* 
gsigor asked for leave to take copies and I giivj* hlin ihe 

(1)09}S) J7C W..V tn. 
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registration receipt to enable him to get back the 

Nanda Lal documents. The obligation to keep title deeds does 
not exist outside- the Presidency towns. In Ranga- 
AbddlAziz. sami N'aiken v. Annamalai Miidali (1), the earlier 
Madras decisions have been considered. 

The question under section 78 of the Transfer of 
Property Act is whether I was negligent and whether 
my negligence caused this mortgagee to advance the 
money. I submit that this was not the proximate 
cause but only contributory, tlie proximate one being 
the search in the Registration ofQce and not finding 
this deed. 

[Holmwood J. I think it is a case of common 
honesty, the mortgage being on the same day as the 
conveyance,] 

I submit that the conveyance was fair notice that 
cash consideration bad not passed as it does not recite 
that the vendor had received consideration In cash : in 
fact there is no receipt for consideration there. See 
Key and Elphinstone’s Precedents, Vol. I, page 
forms of conveyance, which begin with execution o 
receipt of consideration, and the old practice was in 
England to endorse on the deed a separate receipt of 
payment, till the Conveyancing Act made a st«teinent 
in the body of the deed sufficient. If any one o 
I plaintiff’s three attorneys had made the euquiiy 
required of them they would have ascertained 
tlie real facts were; vide Elphinstone’s Introduction to 
Conveyancing, page 89. 

[Reads sections 51 and 55 of the English Con^c^ 
ancing Act.] 

[Imam J. The man who drafted the deed 
there is nothing in it to show that money had not been 
paid.] 


(1) (1907) I. L. It 31 3IaJ. 7. 
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It is lor joTir liordsliips to decide if that is so. 
[HoLinrooDX In India it is a qnestion of fact 
as to Trhat does pat a man on Lis enquiry or not-] 

Yes. it comes to that. Bat in England tvhere there 
is generally no registration great importance is 
attached to title deeds. This doctrine h:is not been in- 
trodneed into the mofussil, though it has been in the 
Presidency totvns in India: ride the decision of the 
late C. Sir LaTTrence Jenldns, in Jilonhidra 
Chandra Xatidy v. Troyluehho Xafh Burat (ll also 
BalmaJ:ii7idas Afniaram v. Jfo/i XarayanC*). In 
Bombay the mortgagor keeps the title deeds, so also 
in Bengal and Madras ; ride the decision in Bangasamf 
Xaike/i T. Atifiamahi Mttdnii (3). distingnrsbing the 
old Madras cases and Tvbere the Court holds ih.at 
parting tvith title deeds is not gross negligence.] 
[Holtiwood J. In all niy cxi>erience in Jlio 
mofossil I never heard anything about title dee<ls or 
objection as to their nou-delivery.] 

If there is no sQcU practice in the mofussil then 
there is no negligence. 

[Imam J. Tlie suburbs of Cticutu is very much 
atfected by the pniciice prevailing on the Original 
Side, and the suteraent in your title dce<i shows that 
you recognised the C.ilcutta custom.] 

[Holmtvood And you are relying «>» the 
Calcutta custom when yon rely on the absence of the 
memo, of consideration. You did not leave the title 
deetis with the mortgagee but made them over to the 
vendee with tlie conveyance.] 

In Akhoy Ktiniari Dfhi v. Kauai Lai Ktnnln 
there is one important principle of law laid down, that 
not finding in search of registers is only a rx'htiiiable 

(1) (lf?S) 2 C \V S T50. (5) (l?j7) I. U 31 T. 

{2)OP?3)l L. ll. 1= R >-». <1* {IUt?t2)irO \V S. 221 
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presumption. If your Lordships don’t accept that 

Nauda Lal view I ask j’ou to refer this question to a Full Bench. 

■ [Holmwood J. I lijive Lord Cairns’ authority that 
Asdul Aziz. every case must be considered on its own facts.' After 
making over the title deeds at the time of the convey- 
ance you were setting up an unpaid vendor's lien in 
the form of a mortgage. A sttppresiio veri is ah ex- 
pressio falsi."] 

The question is whether I have done anything that 
amounts to gross negligence so as to lose my priority. 

[Holitwood J. I can’t separate in my mind the 
simultaneous suppression of the mortgage and the 
’ mentioning of payment of full consideration in the 
conveyance. There is a very narrow margin between 
that and misrepresentation.] , - 

I made over the title-deeds to the mortgagor to 
make copies. 

[Holmwood j. Anybody could get copies from 
tlie Registration ofBce on payment of fees.] 

, I believe this man had it in his mind to run a 
swindle from the start on the old man. 

{Sir Jlashbe/iary Ghose. There can bo an equi- 
table mortgage of property outside Calcutta by delivery . 
of title deeds in Calcutta.] 

[Imam J. Sec section 18 of the Contract Act if mis- 
representation is innocent also.] 

Lord Eldon seems to indicate that there must he a 
fraudulent intention; the same view is taken in 
Motiindra Chandra iVanrty v, Troylitckho Hat i 
Burat (1). 

[Hol^cwood j. But section K of the Transfer of 
Property Act lays down a clo.ir difCoronco between 
fiwud, misrepresentation und gross negligence, and Sir 
• Lawrence Jenkins refers to it.] 

(I) (189«) 2 C. \V. K. 750, 752. 
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Further, the evidence of piymcnt of coasidenitioa t9i6 
on the second inort<raj»c is very wcat. ijii. 

[Imam J. .Ton did not cross-examine any of the 
witnesses who said the money was paid.] Avpul Atu. 


"We called ni>on tlic plaintifTs attorney to produce 
his day hook. 

[Sir liahliheitary Ghost, We did so, but not my 
learned friend.] 

The important question is, what have I done that is ' 
wrong ? 

[Imam J. Did you exeicise suflicieut care in this 
matter to prevent a fraud baing committed on others ?] 
Yes, I did, and ha bIiouUI have c;\retuUy read the dcwl. 

[Im.VM J. See Sir George Jcsscl’s observations in 
Itedgravc v. Hurd (1).] 

Tliat is all gono^: see Derry v. Peek (2). The 
Chancery .Judges used to give relief in ejises of innocent 
misrepresentation, but Derry v. Peek (2) requires jiroof 
of actual fraud. 

[Holmwood ,1. That is a common law action. Yet 
the cases you i-olied on ace all Chancery ease.s. But 
section 78 of tlie Tiansior of Pi-operly Act provides an 
equitable relief.] 

I sjiy in the woixls of the late C. .1., tliat a man i.s 
not negligcMit who has taken the prec-.uition of registni* 
tion which i*> suflicienl notice to a subsequent diligent 
purchaser or inortg-agee. ’ 

[Holmwood .7. The decision in Monindra Chandra 
Nandy v. TroyUickho Xath linrat (.*1) foUow.s tljc 
Bombay rule that ivgistr.ition is notice and bro.iks 
the Calcutta ami Madris rule that ivgistraliou is not 
nolice. How could a single .ludgi* pnictically over- 
rule the decisions of tins High Court.*] 

Btit he dm>s not. for on tlie original side the Judges 

(l) (IP-'DedCh 1». 1. (2) (IS$0) If Ap CM.S37, Si-.' 

^ (3) (lfi3^)2C W X 7i0. 752. 
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consider tlieinselvcs bound, by English L-.iw before 
XA^pA Lal establishment of Mayor’s Conrts in 1776, and 
Uo^ jjjijoiish decisions. 

t. . 

Awoi. Aztz. [Imam J. Ami not by the decision of the Divi- 
sional Benches here ?] 

In gross negligence, “gross’* is not merely a vitu- 
l>erative epithet as stilted by Dr. Ghose. See 
Farquharson v. King (1) where tlie House of Lords 
have recognised one principle, viz., that it is not your 
duty 10 guard against criminal offences. You are only 
^ - bound to iirotect a reasonably diligent person. The 
decision in Akhoy fCtunari Dehi v. Kanai fj’xl Kundit 
(2) says .scarchingand not finding ts notice all tlie same. 
Tile English law i.s that if you do not search it i.s not 
notice, but if you do search and do not find it is notice. 

[Imam J, Can it he said that the j)lainti_ffi3 sanc- 
tioned the search, being made by liis enemy .s 
attorney’s clerk?] ' 

Akhoy Kam'trVs Case (2; lays down that if there 
is a search it mast be presumed that the mortgage 
deed was fomul. See Dart; page 901. It i« the duty 
of the solicitor to inform the client. 

[HoLMWoOD -T. Bat see Dart, page 896,] 

Either there should -have been a memo, of con- 
sideration seating bow the money was paid, then 
nothing is to ba inferred; but if there is not, tlien 
plaintill was put on enquiry to ascertain how the 
money was -paids vide Kennedy v. Green (8) wlicro 
it was held that the parties were put on cnqfdO* 
Redgt'avc v. dcait with a question of rescis' 

sion of contract on the ground of misreprC'^ont.ation. 

[Holmwood J, AVc have found in the cvidruct-f 
during tlie last three days, several acts of inisrcprc'^'^^ 
tation going to constitute this gross noglig'^”*^^' 

(l) [1002] A. C. 325, 3i&. (3) (1831) 3 .Mp & *'• 

(•2) (1912)170 W.-N\224. (1) (1881) 20 O*. 0-^^' 
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It is a totally different matter whetlier an eguiry lias 
here been mised in f.ivoiir of plaintiff.] 

1 ask your Lordships to apply the? rule of law 
riporously, and .submit that the inference your Lord- 
.shipsare seeking to draw from the dcetls is opposed 
to any system of conveyancing. Akhoy Kitmari's 
Cffse(l) is absolutely conclnsive. It i.s a pre.sumption 
(ynrts c/ d5yii>c)'jlV' stated in the Evidence Act, i.c., 
a rebuttable presumption, and it yonr Lordships differ 
therefrom I ask for a reference to the Full Bencli. 

Sir Ifashbehary Ghosc^ in reply. The answer to 
.the question us to which of two innocent purchasers 
is to suffer for the fraud of a third party is to bo 
found in the well known maxim of law “ Ho who 
trusts most shall suffer most.” 

I um not dealing with the suiitle doctrine of 
constructive notice which is a reproach to English 
Jurisprudence, but with the (act that plaintiff parted 
with rupees 13,000 iu liaixl cash. Defendant seems 
to think that one has only to lie hanl to induce n 
Judge to accept hi.s story. As I understand it the 
law is this— the mortgagee may be guilty of gross 
negligence if he parts with the mortgige deeds or 
allows them to remain iu thecustwly of the mortgagor 
without reasonable ground. Walker v. Lxnom (2> is 
the most recent c;\se in the English Reports which 
reviews all the earlier cases. Tlie obsorvation.s of 
Parker J. (now Lord Parker) ai-o at i>agc 110. Ah 
your Lortlship, Mr. Justice llolinwootl, remarked to 
Mr. Pugh, lie miglit as well strike out the worvls 
“gross negligence ” from section 78 of the Tmn.sfer of 
Proi>crty Act. I refer to Fisher on Mortgage i«gc .*)73. 
The way to iind out the value, ns nuthority, of English 
decisions is to refer to leading text-lK>oks which 
show the acceplc<l law on the subject. Therefore 
(1) (Ifl2) 17 C. W. N. (2) [l?07j 2 Vh. IM. Hi. 
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1916 ncf^ligeiice amonntlng to fraud is absolutely me iniiig- 
Navda LAt. one 13 the opposite of the other. But I j'oly on 

the Statute Law. 

ABDUt.Aziz. The decision of Jenkins J. in Monindra Chandra 
Nandij V. Troj/litcklio NaUt Snrn/(1) is distinguish- 
able 01 ) a vaiiety of grounds. 

[Holwwood J. It is not in any way binding on ns.] 
For the meaning of “gro%s negligence,” see Colyer 
V. Finch (2} where It is laid down that ‘‘gross 
uegligoiice” is negligence with a vituperative epithet. 
But each case must depend on its own facts. There 
is no absolute negligence because it is alwav.s relative. 
See also Perry Herrick v. Attw >od{^6). A person who 
puts it in the power of another to raise money must 
take the consequence. Even if defendant No. 2 was 
not sufficiently diligent in getting back the deeds 
that mortgage would be postponed : vide Fisher, 
page Gl5, paragraph 12f/7.' Reg.ii’ding this disfigure- 
ment of tjnglish Law as to constructive notice, see 
section 3 of the Tnuisfer of Property Act— where 
notice means actually knowing that fact, or a wilful 
. abstention from facts. In Akhoy KinnarV s Ca&e (L 
the Judges don’t consider section 3 of the Transfer oI 
Property Act, but they consider Irish cases and dont 
consider our Statuie Ijaw. I could cite 50 Knglish 
, cases on consti’iicfive notice which would pnzz\Q the 
Judges, yet that doctrine has nevej' been curried to 
the extent Hr. Pugh tabes it. I submit, therefore, 
that it is only a question of presumption. 

. [Holmwood j. It all depends on the facts.] 

There i.9 then no necessity to refer to a Full Bcim >• 
[IiuAM J. See tlie decision in Maiifi Kartiiih 
V. Hoorbai(t>), wliei’e the matter is put very clearl,'.] 

(1) (1898) e C. W. N. 750, 15*. (J) (1857) 25 IJear. i05 

(2) (18.-, r.) 5 H. h. 905, on. (i) (1012) 17 C. W. N- -2^' 

(6) (1910)1. U n. 35 Ilo,,,. 342. 
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It requires care. Most of these cases are iliscnssed 
in the Tagore Lectures : but I would not like to 
entangle your Lordships or myself in the refinements 
that Courts of Chancery have made regarding con- 
structive notice. In Bailetj v. BarnesO) Lindicy, L. J. 
indicates what is meant by reasonable care. The 
doctrine of constructive notice must not be taken to 
defeat honest purchasers — a limitation which has been 
lost sight of in several cases. 

Cur. adv. vuU. 

Holmwood j. This appeal arises out of a suit 
brought by the plaintiff to recover Rs. 15,000 odd on 
a mortgage from'defpndant No. 1 by postponing an 
alleged mortgage e.Kccute<l by defendant No. 1 in 
favour of defendant No. 2, on the ground that the 
defendant No. 2 the original owner of tl )0 jn'operty 
had. by surrondoriiig the title deeds into the liands 
of defendant No. 1 and suppressing tlie' mortgage 
to himself and makuig It appear tluit the sale to 
defendant No, 1 wa? for a cash consideration of 
Rs. 32.000, afforded defendant No. 1 opportunity to 
raise money on the propcity by hccoikI mortgage as 
unencumbered. 

The defence was that the defendant No. 1 had not 
really borrowed Rs. 13,000 from the plaintiff and was 
fully aware of the circnnist.inces iimlor which defen- 
dant No. 1 purchased atid morig;»ge<I the property 
in suit. Search having been mafle in tlic Registration 
oflice, the plaintiff was sadtileil witli notice of defen- 
dant No. 2 s mortgage and tlio posscHsiou of defendant 
No. 2 was also notice lo the plaintiff. The defendant 
No. 1 di<l not apiniar, but the Court Ik*Iow luicseil 
an cx'pctrtc decree against him and ilisims-e*! the 
jilaintjfTs suit as against defend.int No. 2^^ on the 
(1) [1894] iCb 31. 
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Rrouml 'that the plaintiff was not deceived by any 
NandaLal oI the recitals in the deed of sale, that he had con- 
strnctive notice of the inortgapje to defendant No. 2, 
Abdul Aziz, and that thei'O was no gross negligence on the part of 
Holmm-ood No. 2. Against this decision the plaintiffs 

J. have appealed, and the points raised for our con- 
sideration are (i) Whether the defendant’s mort- 
gage is a real or fictitious one? (ii) Whether the 
defendant is not estopped against the plaintiffs by 
reason of certain recitals in the conveyance under 
which defendant No. 2 sold the property to defen- 
dant No. 1. (tii) Whether defendant -No. 2 has not 
forfeited lus priority by reason of his having l)arted 
with the title deeds and having been otherwise guilty 
of gross negligence so as to enable the defendant No. 1 
to raise money on mortgage from the plaintiff on 

the footing thj^t the property was unencumbered. It 

appears that the defendant No. 2, one Abdnl Aziz, an 
old man of 70, purchased the property which consists 
of 12 cottahs 8 chiltaks 10 square feet of land with an 
old misonry dwelling house upon it, known as 81. 
Kurryii Road, Billyguugc, in the Suburbs of Calcatta, 
but included within the Calcutta Corporation bar. not 
the Original .Turisdiction of the High Court, for 
Rs. 22,000 in thej year 1909. 

The property not letting at it proper value, tlio 
defendant No. 2 and his sou who is a mohurir in t 
office of the Superintendent of Political Pensions am 
was formerly Assistant Record-keeper in the AHporc 
Afagistrate's office, determined to sell it and accordh’P 
to the sale deed to invest the cash proceeds in o 
property. The defendant No. 1 made an 
Rs. 32,000 wliich was evidently aceejjtcd by tbo *1*^ 
ant No, 2 on the footing that the whole was going 
to bo i)aid in cash though the evidence on de om ^ 
ant No. 2 ’k side is so conflicting ns to what actu.i > 
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Lappcticd tlijit it ia cliniciiR to asaert ajiythiug in 
connection with it except that the ilefomlant No. 2 
bis son anti the pleaders and other witnesses cannot 
all be speaking the truth. 

The evidence of the pleader .Jibanhari Miikerjoe, 
who seems to have impressed the learned Subordinate 
Judge very much by his ingenuous ignorance of law 
and bis far too frank admissions of caroloss neglect of 
his clients’ interests, is of extreme importance in 
elucidating the very oxtraoidinary transaction where- 
by’ the property passed under a registered kohala with 
full consideration to tiic defendant No. 1, yet is said 
to have remained in the possession of ilefendaiit No. 2 
under a mortgage wliich pjirported to bj a simple 
mortgage for the major portion of the consideration 
to be paid in instalments. This mortgage is souglit 
to bo varied by evidence of an oral agreement chang- 
ing it into a mortgage with possession. The arrange- 
ment alleged by defendant 2’s son is tliat tlio defendant 
No. 1 agreed to pay Rs. S.aOd in cash but b^lug arnablo 
to do 80 ho paid Rs. 500 only in cash, and gave a hand- 
note for Rs. 2,000. Tliis Iiaud-note is not fartUcomlng 
and the evidence regarding it is conflicting, some 
axying it was in favour of tlic defondant No. 2’s son, 
others saying it was in favour of the father. For the 
balance Rs. 20, .500 the defondant No. 2 executfd a mort- 
gage on the house to be piid in iiist.ilmouts withnut 
interest. Both tijo hale deed and the mortg.igo ware 
registoreil on the s.imo <lay, v'tr... 20tU July 1911, and 
they purport both to liave been executed on the 25th 
July, but it is a curious and wholly unexplaine:! fact 
that the s.ile dee<l w.isexecntedinlhopleulerJib.in- 
hari’s oflicc while the mor‘gagc dewl w.is execiileJ in 
the oflico which the defemlaut No. i's .son c.iUs his 
ofljco bill is nvilly a |url of lln? 3l4j»istr.ite’?i ofT/co at 
Aliporc wlicre the as'^ Mulding of tlio p-irlies for suc!i a 
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transaction must have been wholly unauthorised and 
carried out in .secret without the knowledge of Golam 
Mohiuddin’.s Rnpcriors. 

The pleader Jibanhari now wants to make out that 
he drafted the passag-e about the consideration for the 
sale with full knowledge of the intended mortgage 
and that he did not mention the mortgage because tlie 
mortgagee was to remain iii possession. 

The passage in the sale deed is marked (a) and 
purports to be the statement of Abdul AzU. It runs 
as follows : — 


“I being in 'need of money for purchasing other 
property/ notified to sell the said property, and you 
having agreed to purchase tlie same for a cousidora- 
tton of Rs, 32,000 (thirty-two thousand rupees) I sell 
the said property for the said consideration to-day and 
by executing this deed in yonr favour I do hereby 
agiee and promise* that all rights owJiei’Ship and 
interest and title which I had 'in the property sold, 
do hereby devolve upon you from to-ilay.” 

This, ho says, was drafted on the vendor’s sons 
instractiojis. As regards the otlier curious recitals 
contrary to tiie facts, marked (/S) in the mortgage deed, 
he says that it does not represent the arrangement 
come to between the partie.s immediately before the 
cxcciitinii of the conveyance and the mortgJige deed. 
In the mortgage bond the defendant No. 1, mortg.igoi, 

says “ The projierty is retained in my possession am 
I shall pay the CoUector.ite rent and the Mnnicipa 
taxes, etc., from my own pocket. I deliver to you t 
documents mentioned in the sclicdnle (f/^) n 

your title deeds. Yet the pleader says tiie arr.m#^ 
ment immediately before the execution of tl»c niortgJin® 
and the conveyance was totally* diJTcrent, and tlud ® 
deeds as they .stand were dniftcd “2 or 3 or I or a 
days ” before the execution of tlie deeds. Nevorthe 0*^3 
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he did not think it necessary to innke any alter* 
ation in the drafts which, whatever theii legtil effect 
may be, are certainly* caicnlatcd to deceive a snbse- 
quent mortgagee or purchaser ; and, weie fraud pleaded 
in a case like this, the recitals would certainly bo 
evidence, for vrhnt thej’ were worth, of pof?siblo fraud 
and would thei“cfore perhaps come within tlie purview 
of the judgment of Jenkins J. in Monmdra Chandra 
2^audi/ V. Troyhtcklio ^^ath Burat (I) which we shall 
refer to more at length later on when we come to 
consider the questiou of “gross negligence.” Xow 
turning to the evidence of the cld man, Abdul Aziz, it 
appears that ho executed the s:\lo deed in Jibanhari 
pleader's office which Is near his dwelling Imuso in 
Kidderp-jpc. He was not prevent when the mortgage 
deed W.IS executed and he says the hand note for 
Rs. 2,000 was in favour of his son. All he got himself 
was Rs. 500 In cash and the registration receipt for 
the sale deed to protect his mortgage. This ho would 
have us believe he lianded over to ilefondant No. 1 
because be w.iuted to inako a copy of the sale deed. 
The loan was for 0 or 7 days, yet the defendant No. 1 
was allowed to retain it for two mouths and ovontually 
use it to raise money from the plaintiff, though aco]>y 
could easily have boon obtaiiietl from the Registration 
office at a very .sniali expense. But still more curious 
is the making over of a largo number of docuiuenls. 
most of them in no sense documents of title, to the 
defendant No. 1 by tiio veiulor’s s»m iu<iepon<iently of 
lii.s father on the s.iiuo lliinsy excuse. One may well 
ask what could he waul with pnnnissory on tleinand 
notes and pl.ans of proposed p»ivl<*s and other works 
never executed, when he was not to have a tlay's 
possession of the jiremises. The leariietl counsel fop 
{he n'.sjiondcnt sng'gests that ihe dofendaDi No. 2 and 
( j ) • » 89«) s 0, W. N. TtJ. 
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lus son are entleavonring to place fchelr case too high 
JJasda Lai. when they say defendant No. 1 never had possession, 
1^°'’ and that wliat probably happened was that tliey 
JinouL ^7M. resumed possession when defendant No. 1 ran away 
iioiM^oD September 1911 leaving the mortgage Instalments 
j. unpaid. 

But if tliat is so, not only is the evidence of the 
defendant No. 2 and his son bnt that of the camUd 
pleader s,* on. whom tho Subordinate Judge relics* 
rooted and grounded in falsehood. 

The absence of defendant No. 2 at the execution of 
the mortgage, its secret preparation as an aftor- 
thonght in a Government office, where snch a transac- 
tion liad no business to be carried out, tlio Imtid note 
of Rs. 2,000 to the son, thongh the docmneat recites 
that it was in favour of the father, convince us that 


tlie father having accepted Rs. 2,5 )0 as evruest money 
and .agreed to the remainder being paid in instalments 
on a simple mortgage bond without interest, was put 
off witii a present, payment of Rs. 500 and left tha rest 
of the negotiation to the son. The whole transaction 
is full of sinpicion, and.Httppoi'ted ani oxcinc'.l hj 
evidence much of which is doliber.itoly false. 

^ Not only is the mortgage with possession incap ihle 
of proof in face of tho registered document hut the 
evidence which is given in respect of it by the four 
most important witnesses in the case, the defendant 
No, 2, his son, ami his two pleaders, iff- as we 
.seen, false and has almost to be admitted to be false jy 
learned counsel in order to got over tholog<d 
of the passing of liie property by sale on full coiishlcr 
ation. Heat Ur.^t endeavoured to defeiul the roteid'^" 
of pos-iession on the ground that the non-payu^*-”^ ^ 
Rs. 2,500 in ciwli juHtiiled it. But tho acceptance o 
hand note and a mortgage svs full consideration 
tive.s this and there was no attempt to support t 
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plender-\vit»csi><?’s ubsurcl contention tlijxt possession 
coatil bo retainod'until the instalments of the mort- 
gage were paid. 

This is one point on winch wo find the defendant 
No. 2’s case is damaged by false evidence, and another 
portion of the evidence which we cannot believe is the 
story of the receipt and doenments being made over 
honCt fide to' the defendant No. 1 for taking co])ies. 
Jt is perfectly clear that the title deeds were handed 
over to liim on cxecntlon of the deed of sale and that 
in the sabseqnent mortgage deed executed in another 
place he undertook to return them. 

By the most extraordinary carele.ssness the old man 
Abdul Aziz and his incompetent pleader, .Tibanhari 
Mukberjec, left the receipt (or the deed of sale in 
defendant No. I’s hands with all its false and mis* 
loading recitals, and the question lieforc us is whether 
the phdntift cannot plead an equity to postpone the 
mortgage to defendant No. 2 which appears to contain 
perfectly true recitals though tlie defendant No. 2 and 
his witnesses have taken .so much trouble to prove 
that they are false. 

Now, w« have to usk ourselves wliut is the meaning 
of all this appirently foolish misreprcse)itation ainl 
false statement. Ordinarily speak-ng such conduct 
would be evidence of fraud, hut it Is diflicull to see 
what object was .sought to be attained l)y this 
chicanery, and the ptaiiitiir is of course unable to 
assign any fraud because he knows nothing of the, 
secret <lc:ilings <»f tiie partic?.. But if tliere u-iis no 
fraud it is dillicull to avoiil the ijiferimcv* th.it iJien; 
w.i-S gross and culjuble negligence in fiet, ami the 
sorrv tigure cut by the pleader, who is responsible hir 
the dicuments, in the witness bax lends colour to 
that inference. On t!ie f.icts pnived by ilie evidence 
(or the plaintiff we have m» lii^sitation in liolding with 
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lOic tije learned Snboi'dinatc Jad^e tbafc the plaintiff was 
Kanda Lai induced to advance Rs. 13,000 to defendant 1 on the 
strength of the clear title in Ids hand, and tliat the 
Abduj. Aziz, evidence which is amply snflicient is not rebntted nor 
Holk^od impugned in cross-examination. The learned 

j. counsel for the respondent urges that both plaintiff 
and defendant No. 2 have been defrauded by defend- 
ant. No. 1 and that defendant -No. 2 stands to suffer 
a very heavy loss compared with plaintiff who took a 
speculative mortg-age with usual risks. Thedefendant 
No. 2’s inortgage on the other hand was consideration 
for a valuable property belonging to the defendant 
No. 2 and he siiould not be the loser by postponement* 
This i.s on the merits. But on tlie Jaw he strennoiisiy 
argues that there is no defect in form in the convey- 
ance and that although the recitals in it might be a 
very good answer to a claim for an nnpaid.vendors 
I en, it is no answer to a valid registered mortgage. 
It is argued upon the authority of Monindrtt Chandf'a 
I:sanOy v. Trcyluckho N'ath Burnt (1), to which wo 
have already referred, that there mnst -be -fraud to 
bring the case within section 78 of t!ie Transfer of 
Property Act, and that althoiigli the rnle in this Court, 
contrarj' to the view held by the Bombay Court, is 
that registration is not sc notice, yet, where there 
ha.s been a search, there i.s an izxebnttable presumption 
that fclie .searcher h.ad notice of the registered cncum- 
bruiice, and for this the case of Akhoy KuirKifi pstit 
^anai Lai Ku7idn(2) is cited and tiie reason.s given 
by Dart in liis work on Conveyancing. 

A mere case of carcle 33 no.ss sucli as, it i^ argue 
occurred here would not Imvo such serious 
qucnces lurticnlarly .in a country where trans 
property are registered. Aforeover, tlie plaiotiff* > 
alleged, has Ijeoii guilty of neglect ot the pla'nieS 
••(1) (1898) 2 a W. S.760. (2) (1912) 17 C. W..V. 22<- 
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duties of a mort{^ageo in not dcmaiuliui; ituiuislUonH 'Dti' 
of title though he acted thi-ongh a Caleuttu soileltoi*. Xavi * t.vi 
in not searching tho Mnnici)>al registers n?nl not h''» 
seeking for an oxiihmation ot the ahsoneo of ai>.v Amti, a»i». 
express words showing payment of tho fonsiderutlon 

. , ,, , , . UlMVlW,Ml« 

money in cash. It w’as also argued, as we have seen, . 1 , 

that imssfissioii is notice. To deal with the last p(dnt 
fimt. It is now'eoncedod that the right to posHcssloii 
imssed ahsolutoiy to tim vendee defendant No 1 l>y 
the sale deed, and tho ptaintiiT huH, In tnir o]>ltdon, 
clearly established that whoii ho Went to hoc Iho pro- 
perty with a view to advancing money on It, Die 
defendant No. 1 liatl tho key, opmicsl (lie door, ninl 
showed the proraiaos From enquiries on (ho Mpot lie 
came to know that defendant No. I was in pohhchhIoh, 

Tho Subordinate .Tudgf is in error in miyiiig tlmt t)n» 
plaintUFa deposition hIiowk tliat he merely paid a 
flying visit for a few miiiu(cs «tnl nsked a eimunl 
neighbour wbo tiio <uviier was and esunc away. 'J’lm 
whole Incident ol the In’okcr and tlie key, wlilch Is 
unicbutted, is ignored by the learned Sul>f>rillnal(' 

Judge. The defondiuit No. 2 has to admit through hiH 
learned Counsel (hat he must i»ave given 
to defendant No. 1 otherwise he would ho guilty (,f 
dofmuding the defendant No. I by (aknig money luid n 
hand note from liim and a mortg:»g<* wliolly WIlhcMtl 
consideration. That being so, the gmvest siisjdehm 
f.dls on tbe whole tr.uisiietlon. the recitulH Ju 
documents being false, the evidence being f.-dw, 
tho transaction being e:irried out in a inf>s( }rn-ynf,ff 

manner at a most irregular place. The ph-.uh.r, •»),/, 

is tbe lit''! witness to the mortgage deed, 

that be ^V!^s not pre-ent at its cxecutiou btu 

later on tlm aclmissiou of the exeeiilum. fi... 

son of dcfomlaut No. 2 \v.inus! lodefniu.l 

No. 1 ami got IN. 2/>W foraii ino|KT.ili\v sdc. 
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i9iG now bsfore us iimsmuch as tlefend lut No, l.doe^ not 
■NavdTlai. appear, .but it is quite clear that at tint timedefendant 
nor No. 1 had no frandiileiit intention. His fran l, if any, 
Abdui/aziz. had its first inception when his pecuniary difficulties 

pressed hard upon him and tbe ne^liffeuce of the 

Holuwood ® ® 

j. defendant No. 2 and his son gave him the oj)portnnity 

of deceiving the plaintiff. Upon this it has been 
argued for the respondent that you cannot get damages 
for an innocent misrepresentation at common law 
\_Den'y v. Pe('k{\.)'], and in Farqnharson v. Ktn'f k Co. 
(2;, in the House of Lords, Lord Halsbnry is referred to 
as saying that it is not yonr duty to giiaid ag.iiJist cri- 
minal offences. It cannot be negligence to trust aper- 
son who can only take advantage o! yoa by iucuds of 
a crime. Now the answer to the first part of this con- 
tention is that no one is seeking damages for mis- 
representation or negligence in this case. A purely 
equitable relief is sought for here, and we Iiave noth- 
ing to do with any questioji of damages or compeusa- 
tion at common law. In the same way the Criminal 
Act of fraud if any was committed by defendant No. I 
against the plaintiff and not against defendant No. 2. 
Defendant No. 2 was never deceived. He acceiited 
full consideration for hts sale and thought he Imd 
made a very good bargain. The argutuent, if it 
any force at all, would tell in the plaintiff’s favour. 
But there is nothing to show that defendant No. 1 i® 
amenable to the Criminal Law. Ho did not .seek out 

the plaintiff or make any representation to him. 

plaintiff .saw the x)roperty, satisfied liiinsolf a*? to 
the possession, placed the verification of title in tim 
hands of his solicitor and there is nothing *’** ^ 
record to show that the defendant No. 1 ever broug 
himself within the clutches of ilio Indian Penal Co( e. 
Indeed the respondent had to admit that it would o 
(1) (1889) U .\p. Ca^,,S37, 359. (2) [1902] A, C. SiS, 
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very difficult on the fuet=? to gtt a wrvUct of chcatini: 
asainsi tlie defendant Xo. 1, Th^ defeudaut Xo. 2 liad 
secnretl wlaat he eonsiderwl a very Kir»raiu for 
his rather nnprofitable proi'erty. The pleader diKiU' 
hari Mookerjee says both jxirties wvco his clients and 
the o'hole tninsaction U‘:isG{>ett ami al>ove KwnL The 
son of defendant No. 2 says he had known the tietend^ 
ant Xo. 1 two years before the s:tlo. Ho had a now 
orcr/ or jnte basiness at iTtmshl^sinl In l>at\*a district 
and a Press and tailoring buMness in Odcutta— nO' 
thing was then known of his being unable to meet his 
liabilities. Defendant Xo. 2 docs not sectn to haw 
any good case for syniix\thy on the merits. That 
being so let ns examine the leg:d contentions which 
arise on the Sahordlnate JndgvV jttdgmcnt. 

We are not called upon to hohl tliut the prior niorl^ 
gage of defendant Xo. 2 w.»s not a hoiniyidc and vaild 
docament though the circumstances iimlor wJdcli it 
was created and tiio conduce of thodofcniiant No. 2‘s 
son in respect of it. are suspicious. Tlio lir^t Import* 
ant question of law is as to notitt* 

tsection 3 of the Transfer of Piopcrty .\cl saysi— 
“A person is s.iid to have notice of a fact wiu'U i»e 
actually knows that fact, or wlien. but for wilful al>* 
fitention from an enquiry or se.mdi w!dcl» lu' \*ugla to 
have made, or gross nogligenee. be would lu\v»' hnowu 
it." Now it is j>erfecily certain that plidnlllf did not. 
actuallv know tliat ili.' .proiH*rty was tuorlg.iginl to 
within a few rupees of tin* uoiiiiiKil umi gnvit/y en- 
hanced value. If lie bad, he would have boon mad to 
have advanced Hs. 13,000 on It ; ami. being a money- 
lender, it is not likely tiiat l»o was blind to his own 
interest. The only way in which lids R^b^l.lnlIal find- 
ing of ignorance in fact could Iw met wouM Iw by 
arguing, as it was argmsl. fh:il tlefeinlant No. 1 w,i.s 
colluding with the plaintiff ami not defendjiii So. 2. 
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^ There is no evidence of Hus, anti the Snbordiniite 
^ASDA Tmi, '^uclge has rightly held that tliere is strong evidence to 
tlie contrary, thongh lie is wrong in saying that there 


B&or. Aziz. «re “a Jiosfc of independent .witnasses " on the point. 
loLv^oD know, liow.is "he to be 


J. 


saddled with constractive notice ? In two ways it is 
afgtted (i) Because he had a search made in the 
Registration office, and, on the authority of Akhot/ 
Kttmari DsHv. Kanai Lol Ktnidu {1), that resulted 
in a presumption of notice of the contents of the book, . 
and it conld not be rebutted by the mere statement 
that though a ■search was made it was unsiiccessfnb 
We may accede to this narrow proposition aUhongli 
it is based upon Irish decisions by which, ns the 
learned Judges point out, we are not bound. But.it 
it was souglit by learned counsel to erect this very 
simple presumption by way of camion against fraud 
into an irrobnttable presumption that the person who 
had a search made hud notice in every cue. and R "we 
held otherwise wo were strongly pressed to refer the 
decision cited to the FnlJ Bench. In support of thi.s 
contention we have referred to Bart on Vendors and 
Purchasers, p. 901 where he .s.iy.s; ‘-The duty of the 
solicitor being to inform the client of the defect in the 
title, the presumption that he lias done so is treated as 
being ono^itrts et dejure^ the danger of perjury being 
too gie.at to admit of the i>resumptfon being robiittcd b} 


evidence.” Tbe passage in Bart has of course no 


refer- 


ence to this qne.stioii of registration and search, ^ba 
is, ns the Jitdgo-i i« Akhoy ICitmari Di>bi v. Kanni hn 
Knndv (11 point out, a .simple presumption of far 
<lcpending upon the circumstances of the particid.n 
case. Wo cannot put it better than in the won so 
the learned Judges themselves as t(» .what ""is t ic 
heforo tiiem. They say: “All that is said Iwre « 
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that ii soai'cli Avas iiiade but without success. , TJicre is 
110 attempt made to 'explain this wint of success, no 
suj»gestion of any sxiecial or quaUfying'^ciimstance 
which woiiht justify, the treatment of the case as 
exceptional.” 

•Here very much the reverse is the case. All the 
title deeds were befoi’c the iittornci* and ho approved 
the title. He was then instructed to seatch for 
incnmbi'ancos and he employed the managing clerk of 
the defendant No. I’s attorney to make the search. 
To excuse his conduct he states that this Haripada 
Chatterjee is joint clerk of himself and Ramesh Babu, 
the attorney of the common adversary defendant No. 1. 
Ho admits that the plaintiffs ordinarily search 
through tUclr own man, Upoiidni TaUikdnr. lie 
being away the attorney was asked to make the <»eavcli 
and ho admits that the responsibility for tlic search i**, 
theoretically his. Wlien he employs tlio principal 
clerk of the attorney of defendant No. 1. who was 
strongly interested to see that the oncnmbmnce was 
not discovered we can easily see how easily lhi«. 
Haripada. who i<lentide<l <lcfcndant No. 1 at the 
Kcgistnitioii oOico on the 21st September 1911 and 
then described himself as managing clerk of RomesU 
Chandra Bose, solicitor, and nothing else, could be 
induced by ilcfondant No. 1 to suppress tlic incum- 
brance. No man of the plaintiff Avas alloAved to go 
with him though plaintiff has numerous men looking 
after his legal business. 

The cA’idouco in regattl to thl.s search is .so .suspicious 
that Are are irteiined to agree with (he Suhorrlinate 
.Tvidgc that it is extremely doubtful AvhetUer there avus 
any sc.ircli at all. At any nitc no presumption can he 
raised against the plaintiff on a search made by the 
managing clerk of the enemy’s attorney Secondly, it 
is Kiiil section 3 does not apply on account of gro^s 
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negligence. Now this is alleged to be the non-insiiec- 

NandaLal lion of the Municipal papers — not obtaining reqnisi- 
tions of title and not requiring an explanation of the 
Abdul Aziz, absence of express words as to the passing of coasi- 
HowniooD <iot'otioii.. The Munici 2 )al papers have been printed by 
.j. the respondent in a sepamto book and they show 
nothing except that Abdul Aziz was registered in lOOD 
and that he paid the taxes for the quarter before the 
sale and for the quarter after, the house being 
admittedly unoccupied by a tenant. The sale was in 
the middle of the quarterand so was thedi.sappearance 
of defendant No. 1, .so that nothing would appsar from 
the Corporation papei-s and tlie plaintiff was entitled 
to assume from the recent transfer from Abdul Aziz 
to defendant No. 1 in .Tuly that the name of Abdul 
Aziz would still appear during the quarter July to 
September, and the registers could show him nothing. 

Requisitions of title are a matter for the solicitor. 
He was instructed to get them but informeii the 
plaintiff op tlio. title deeds that the title was good. 
The sale deed was registcied at a mofussil office and 
there is no practice outside Calcutta, and certainly no 
such presumption, as that laid down by Dart for 
England, that the solicitor lias made requisitions of 
title. In this case the fact romaius that he bad not. 
though he appeal's to luive made the plaintiff holiore 
that he hud, and appears to have boon acting haiid-m- 
glove with defendant No. l’.s attorney to the detriinciH 
of the jilaintiff. Neitlier the attorneys for tliophiinti 
nor the iileader.s for the defendant No. 2 come 'er> 
well out of the witness bo.x as reganls the recUals in 

tlic sale deed. Whatever may bo the strict lega 
clfeet of such .statements in Kngland we are unable 

to hold tliat the plaintiff was put npon auy enquiry 

as to the consideration by reason of the absence 
of a menio. of considcnition. It may have been 
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the dvity of the uttofuey, Saileiulm, to look into ^ 1916 
the matter but his evidence sliows that lie clearly Ul 

neglected his duty and made ligld of his responslbi- hoy 
liry. We are of opinion that (he words used were Abdo^Aziz. 
deliberately inserted to give the impression that the 
consideration had passed in cash, ami we derive from J. 
Jibanhari pleadci’.s evidence that that was the ori- 
ginal suggestion made to satisfy tlie old man, defend- 
ant No. 2. 

It does not therefoi’e matter whether the words 
according to strict English rules of conveyancing can 
bear that interpretation inlaw; the question is what 
the parties on the one side intended to bo believed, 
und the ‘p^^vties on the other side were induced to 
believe by the words used. On the whole therefore 
we are able to find as a fact that the plaintiif had no 
notice of the defendant No. 2’s prior oncumbmjjce, 
tliat steps were taken thi-oughout the tinnsaction to 
keep the knowledge from (ho phiinti/I, and thtit he 
cannot be saddled with constructive noiipe by reason 
of any search improperly made by a man from the 
ciieiny's camp, or any omission to make enquiries 
whicli wore infrnctnous ill the one case, and on the 
face of tiic documents sui>erfliiou.s in the otJier. The 
otiier main point of law on which the Subordinate 
Judge has held against the plaintiff is with regaitl to 
the application of section 78 of the Transfer of Pio- 
2 )erty Act. 

TJiat section say.s : — ** Wlien*. thixiugli tlie fraud, 
misrepresentation or gross neglect of n prior mort- 
gagee, another person ha*? h<‘OU induced to ad%'nnco 
money on the security tif the mortg.igctl property, tlie 
prior mortgagee siiJll be postponed to the suiisociuent 
mortgagee.'’ 

Now. there is no nllog.itioii or proof of any actual 
fraud on the part of the prior mortgagee in ihisc-.ise ■ 



1080 


INDIAN DAW KEPOKTS. [VOL. XLlIf. 

his conduct is such as it is difliciilt to explain 

NandaLu Vkitliont assuming that lie had the zniention to deceive 
someone to his own or liis son’s advantage nor is 
Abdui. Aziz, there any misrepi-esentation as defined in section 18 
Howm^op Contract Act, though there is a great deal of 

J. misrepresentatiou iu the ordinaiy sense of the word. 
The question remains is there any “gross negli- 
gence ?” 

Now, whatevcrdfefinition we take of the three ingre- 
dients in the section fraud misrepresentation, or gross 
negligence it is clear that tlie section makes them dis- 
junctive and that one cannot be defined in terms of 
the other or otliers. They are tliroe different kinds 
of conduct and arc iu no way co-extensive. The 
I'uling therefore In Montndra Chandra v. 

TronUicJcho ^ath Btcral (1), whicli was the decision of 
a single Judge sitting on the Original Side of this 
Court and governed more directly by English practice 
and precedents than wc ai-e, cannot bo taken to moan, 
us was argued by learned counsel, tlint there is no 
postpoiioniont apart from fi'ami. The learned Judge, 
who after holding the ollicos of Chief Justice of 
Bombay and of this Court has now been elevated t(* 
the Judicial Coniinittee of the Privy Council, cannot 
bo for one moment suspected of ignoring the cleai 
di.stinctioii drawn by section 78 of the Traiinfcr o 
Property Act between the three differont kinds o 
conduct which raise an equity against the prior 
gagee. It is true that the English cases, whjeii w 
cites not as authorities hut guides, do seem 
the idea of fraud if only by implication, although u 
distinction dr.iwn by section 78 is clearly 
by Loixl Justice Turner in Hmit Elme.^ (J); " 

that is derived from these cases is that 
omission ou the part of the mortgagee to takoaiu 
(1) (J60S) 2 C. W. X. 760. (8) (1800) 8 t'- ^ ' 
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tlio title deeds is not of itself gross negligence and 
the existence of gross ?icgligencc must be determined 
according to the circumstances of each case — and one 
of tile circumstances to be taken into consideration 
here, is tiic fact that in this country a uuivei-sal system 
of registmtion exists. Some i-eniarks follow which 
might be construed to imply that the learned .Tudge 
was re-importing the Bombay view, that registration 
is notice, into this court wliicb has always held to the 
coiitr.iry; but a entoial considcKition of the fuctfi 
of that ease preclude us from ascribing any such 
intention to the learnetl Judge. The Malmrani in 
that case was not the owner of the property. She 
took a mortgage after every proper enf/niry and iier- 
focted her title by rcgistratlou, and ilie ojily fact 
against her was that lier agent followed tlic mofnssU 
practice and returned tlic title deeds to tlie mortgagor. 
Heio the owner wliUe ti-ansfcmng his jnoiierty by 
sale took particular pains to conceal what the real 
considemtion was, and though be registered the 
mortgage, deliberately suppi’cssed all reference to 
it ill any atatenicnt of consideration, and for some 
unknown reason made it appear on the face of 
the title deeds that there was no .sucJi mortgage. 
His handing over the sale deed to defendant No. 1 
enabling him to give an equitable mortgage to plaint- 
iff in Calcutta where the parties rc-^ide, and actually 
inducing him to advance Rs. 13,(KX) on the strength 
of the title deeds was therefore, we think, gross 
negligence, and we are fortillcd in this opinion by the 
more recent ease of U^’aC/cer v. fAnom (1), wliere 
Parker .T., as he then w.is. out that tin* fnintl 

incutiontHl in the older cases cannot have been such 
conduct as would justify a Judge aial jury in linding 
there had been actrjal fntiid. but sncl> <“ondnct ;is 
(1) {19«7] 2CJ, m. 
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1 ^ ' would justify the Goiu't of Chancery in concluding 

Nanda Lal fcbat there-had been fraud in some artificial sense, as in 
the case now before us, where it is diflicuU to account 
Abdul Aziz, foi’ the duplicity and concealment of the defendant 
IlouI^oD son on any other supposition than that they 

J. intended to defraud some one, but at the same time, 
on what we can only gather from tlio record, tliere 
is nothing to show what that fraud was or in 'fact 
whether there was any fraud in the ordinary sense of 
the word at all. 

Then again as regards the ridiculous stoiy tluit 
the defendant No. I was allowed to beep the title 
deeds for two months to make cojdes wJiich bo Jiad 
undertaken to make in- 5 or 7 days. Parker J. says': 
“There are subsequent cJisos which suggest that at' 
any rate in cases of postponement based on no* 
enquliy iiavlng boon made for the tieeds, fraud is jjot 
necessary. **It is for example clear troiu the case of 
Olivnr v. Hinlon (1) tliat a purchaser obtaining the 
legal estate, but making no enquiry for the title deeds, 
.and making enquiry ami failing to take reasonable 
means to verify the truth of the o.’ccuse made for not 
. producing thorn or li.iiiding them over, is, thongli 
perfectly Imnest, guilty of sucli negligence as to make 
it inequitable for him to rely on his legal estate so as 
to doiU'ivo a prior incumbrance of his jiriorUy. lu 
that case Lindley, M. R. said that to deprive n pur- 
chaser for value without notice of a prior jiicanibnince 
of the hoiicfit of tlic legal estate, it is not essential that 
he .should be guilty of fraud.” 

Here defendant No. 2 or his son who did all his 
hiHincss h)r J»im, had full notice by giving the instal- 
inenls that defendant No, 1 was not a good payiuastoi 
and might bo unscrtipulous in raising money for lus 
needs, yet J»e perdstentJy neglected to secniv the 
(1) imD] 2 Cl., cfil. 
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I’otnrn of the title deeds, being put otf with flimsy 
excuses that copies could not be taken owing to certain 
deatlis ill the family. As the learned author of Fisher 
on Mortgages 2 >oiiits out at page 573, section 1122 of his 
work, Parker J. reviews elaborately all the previous 
authorities and displaces the more narrow view previ- 
ously held as to the necessity for fiaud being shown. 
The only other English case we need lefei* to is that 
of Colyer v. Finch (1) where Campbell ‘L. J. saj’s 
cases arc very diflicnlt to deal with wlicn yon are 
obliged to irse vitiipeiativc epithets (like gross ”) in 
order to enunciate a principle. What constitutes 
gross negligence is always e.xcessivoly dihcult cither 
to define or by way of anticipation to illustmto. but 
It appears to me at present that none of the cases, as 
far as I am aware of them, would cntii-ely justify 
what was done by the mortgagee here ; and under the 
circumstances of that case he held, as we must hold 
under the circum.-stancosof this case, (hat the leaving of 
the title deeds With defendant No. 1 was an net of 
gross negligence. Of Indian cases wc have had cited 
before us and considered the cases of Madras Buildiny 
Company v. Uowlandson (2), Unngasami ^aiken v* 
Annamalai Madali (31, Maujt Knrunbhat v. Hoor~ 
bai, (4) [the last on the qucslion of notice]. All these 
eases deal with the 2 iomts on the particular facts and 
circtimstanecs of those wise**, hut ivli.it we donee fmiii 
tl.'om N thjit. in a case like the present neglect 
to n'cover the title deeds by a vendor from a vendee 
who has secured tlio gix'.iter |Kiit of the purclnisf 
money to the vendor by giving lain a nuntgagi* on 
the jiroporty itself, when the vendor has fall notice 
that tiic veiuleo is luipeciinioiis audit h.ul p.iymastcr 

(1) 118^6)5 11 I. 0i^5. (3) (1907) 1. 1., n, 31 Mil 7. 

(2) (18?0)I. I- U 13M*1..3S3 (4)(19]0)1 1. Ui.at-*. 

(lR9l) 1. 1. K. 15 M*« Sfis 
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aiid Oiei-eby (lie vendee is eiiEibled fo obtain a second 
mortgage on tiie property by deposit of the title deeds, 
is gross and cnlpabtc negligence, and is rendered 
more so by a deliberate suppression of the existence 
of tlie mortgage in the sale-deed and a suggestion 
that the purchase money Wiis required in cash aiid ^laid 
accordingly*. 

Further, ^thsit registration not being in itself* notice 
a search made by the clerk of the solicitor to the 
vendee who lias an interest to conceal the onciim- 
br.uice from the second mortgagee cannot saddle the 
latter with notice of the encumbrance. These two 
findings dispose of the appeal which must accordingly 
be decreed so far asAlie Lower Court refused to give 
relief to the plaintiff against defendant No. 2, and it 
will be declared that the mortgage bond of the 25tli 
July 1911 to the defendant No. 2 he postponed to that 
of the 21st September 1911 in favour of tlie plaintills. 
That this day si.x. months be ilxed as the time for 
Aeteniliiiits 1 ond 2 jointly or .severally to pay to the 
plaintiff the sum due on his mortgage with inteic.st 
and costs, and if the anioant is not paid on that date 
tJ»e mortgaged property will be .sold . 

ijfAM J. concurred. 


o. s. 


Aj?piat altowci^^ 
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PRIVY COUNCIL. 


IIAHOMED ISMAIL ARIPF 

" V. 

AHMED MOOLLA DA WOOD 

(A^’D ANOTHER APPEAL CONSOLIDATED). 

[ON APPEAL FAOM TNC CKfEF COURT OF LOWES BURMA. AT RANfiOON.] 

taic — Kii(foi'm«nl — Public motque~Rig/il of managtment — 
Cttil Procedure Code 18S3^ ». SSOSiiU for oppoinimml of ’i'rurltes 
aiirf/bf $»UUmei(l of n $eheme of mauag'm'nt—’Communilij composed of 
Sanui ifiihomtdane from carious dt»lric/s ami places— Trust deed giving 
iranagtment etelusicelg to Rhanlertas — Disc euoa of Kan under .Vaho- 
meJan Ciie—Dtscrelion of Court -Obligation to adhere to irit'iihons of 
founder; and ahj«'U of 'J rust — Right to vary dela/lsof managrmeul m 
accordaa-e irilh <hang>ng conHiti>ini aai eircumsiancet. 

I'm; appi'al vsiiicli Aru«e out of a soil (•ron^iiC un«i«r Ruction 53d of ttip 
Civil Procodwre CnJe. 18Sd. for tl>c nppojntuicm of trotim, flud tJ<e 
tlomeiit of n aelieino of tciAnigemeut rcUlv*! to tl>^ Suiid! Jumma Muijid 
al IfatigooiM' hicii 'vai admittedly « pxMic inos<|iic drtlic.tletl to the per- 
forinance of religioo« ^«ar->liip Ity all SunniMaUoineiianx'MtliotitreKtnc- 
tion as to place of origin. The land on winch (lie moiquo was huilt liad 
U-en f^rAnted l>y the Government on trust for that purpose in 185? and it war. 
together with otlier land ad joining. |nirciuse<l in 1871 from the Govern' 
ment hy fi»c incrnlKTa of the Sunm Mahomedan commonit}' who hy a decti 
of trust in March 1872 dedicated «t, and tlic mo^<|uo erecte<l lliereun, fur 
the putpcrse wf 'hvtne wocslnp hjr all Mahomedaw*. and %c«t6vl tiio 

control and inanagement ».f the mRopie Kolel^ in Ithanderia* (Sunni 
MahoinedaiM from lUisuder near Surat) 

Held, that the tnin<aeti<>ii« which t<>o). place in 187i and )873 in »» 
w ay a*IecleJ the original and lfK*D exKtiOg trual. and ihst I lie tru.t d-^-"! 
<lid not create a rew dedication. Injl the mo^'tac reiiiainr*! as i-ofnre a 
public moopio d-shcati-d to the perfcirmanc-* of worship by all Sutmi 
Mahomcilaiis aa ongirialli founded 

^ Prestnl: V»''>iC\T lUu'Asr M* J.uiv Ki-or. Mb Avei* .tjt a^/i 
Sin I.vwnr\<» Jiwiv' 
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With reap?ct to a public r^Ii^ious trust, as distinsjuished from a private 
triiat, the discretion, under tlio Mahomedan law, 'of the Kazi (a discre- 
tion now exercised by the Civil Court) was very wide ; for though he could 
not depart from the intentions of, or the rules made by, tiio founder as to 
the objects of the benefaction, yet as regards its inanagement, which must be 
governed by circumstances, he iiad complete discretion, his primary diitv 
being to consider tlie interests of the general body of the public for whose 
beneKt the trust is created. In his judicial discretion he might vary any 
rule of management which he finds either not practicable or not in the lie«t 
interests of the institution. 

Otld, therefore, that in settling a scheme of management the question 
was pot one involving the determination of conflicting rights, but the con* 
sideration of the best method for fully and effectively carrying out the 
purposes of the trust. Section 539 vested a very wide discretion in the 
Court, and in giving cllect to its provisions and appointing new trustees 
and settling a scheme the Court was entitled to take into consideration not 
merely the wishes of the founder, so far as they can ho ascertained, but 
also the past history of the institution, anti the way in u liicli the inanage- 
inont had been carried on lierctofore In conjuoction with other existing 
cooditioQS that might have grown up since its foundation. The Court 
also had the power of giving any directions and laying down any rules 
wliicli might facilitate the work of management, and, If necestary, the 
appointment of trustees in the future. 

Held, also, that on the facts and in the circiiinstanccs of this ca^o the 
Rhandcna section of the worshippers, oil otlier conflitinns being equal, 
wore preferably entitled to the management of the mosque. 

Ihrahim Ktmael v. Abdool Carrtm Peermamnde{l) distinguiiliod. 

The case was accurdingly remitted to the Clitef Court to form a scheme 
by whicli the appointment of future trustees should be entrusted to a coiii- 
mitteo of the worshippers, the composition of wliich should he in the 
discretion of the Court with due regard to local needs and condition*, 
subject to the provision lliat so long as circiiiiMlnticcs do not 'nrj « 
majority of such coininittev shoiiM Imj lUiandcrins ; niid that in settling Ihi 
scheme the Court HhonlJ Iny down rules for tlio giiidiiicc of the coininittce 
in the discharge of any snperviiitnrhl functirttiH tint it may I"’ neocasari 
to confi h* to them and for filling up sacand"* n i their l-ody siihytt to it< 
control. 

Two coii.voltilstlctl appeals, Til and SO of fi’O”* 

two (locrecM ('Jlith May. 1012) of tlit‘ Chief Cotirl of 

(I> [IWftJ A. C. 5.V, ; I.. 11. •I.’i I. .\. ISI. 
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Lower Burma in its aiipellate jurisdiction, which 
revoi'scd a decree (25th April 1010) of tlic same Court 
in its original jurisdiction. 

The plaintifts and the clctendants 1 to 4 were the 
appellants to His Majesty in Council. 

The . only question for determination in these 
appeals was as to whether a particular section of tlie 
Sunni Mahomedan community in Rfiiigoon who came 
from Randher, near Surat, had the sole right to the 
control and management of the Sunni Jumma Musjkl 
at Rangoon, a mosque dedicated to the worship of the 
whole Sunni community in that place generally. 

The facts outoC which these appeals arose were us 
follows; — On 2(jth May 18G2 the Government of India 
gltinted to Moolla Ibmbim Goolam Moulin Moollnh. 
and Oiissim Ahzini certain land in Rangoon known as 
Ist class lot No. 12 of Square C. 1 on trust to hnihl 
and maintain thereon a mosque for the ficc iisn of ail 
persons proto-ising the religion of the Snnni sect of 
Mahomedans. The guuit contained a proviso tliiit ff 
a good and substantial mosque was not erected on llic 
land within one year from that date or if tin* Jund 
be at any time thereafter pul to any use i/r {hhji'k/ 
other than that for which the trust providi-d, i( slionM 
be la^Yfld (or the Deputy Coinmissioner of R.uij, 50 ’ri 
to revoke the gr.int and tlie lainl slionlil levi-ii t/j 
Govermnent. On tlie same d.ite, tlie Oins-j on;' t,' v* 
India also made another grant to tin* h.inn- fino , 
hoiis of other land known as 1th clahK t'/' -y* 

Squaro ('. 1 upon the .s.mie imstsand 

From the tl.ite of the'«e gnints. tnj,j ^ , 
years prior thereto, theix* e.\isfed on 
nanu’d a mosijue c.illod the Sunni ^ 

which w.is iJHi'd by the Sunni Miihon.#^ 
of Rangoon generally, on licJialf »yf t - . 
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tiie grantees of the above two pieces of land wei-e 
acting as trustees. 

On part of the land so granted and adjacent to the 
mosque, these trustees had built some godowns or 
sliops vvhicU had been let to tenants, and the rents 
of which wei*e ax>plied to upkeep and maintenance 
of the mosqne. In 1870 a question was raised by 
tlie Revenue authorities in Rangoon that these go- 
downs and shops constituted a breach of the provisions 
contained in the grants; and notice of an inquiry to 
be made was served on tlie trustees of the mosqne 
which inquiry, w.is attended by Cassim Ahzim. The 
inquiry was as to whether tlie buildings other than 
the mosque should be i-omoved or whether they'. 
should be allowed to remain subject to payment of an 
increased municipal tax. Ari’angeinents were evontii- 
al!y made with the Government for the parolmse of 
the land on special terms, which were far loss than 
the ordinary of the land at that time 

On 3rd February 1871 the land, the subject of the 
two grants above mentioned, 'fs'as sold and convoyed 
by the Government to live jiersons, Mahomed Ebni- 
hamji Dooplay, Hassim Ariir, Mahomed P.itn'l, Maho- 
med Hoasein and Ebmbiin Ally Moollah, who were 
influential members, and acted on behalf of tlio Sunni 
Muliomedaii community, for Rs. 2,IoG-l, and Ra. l-'ld 


respectively. 

By a deed dat'd IGtIi March 1872 to whicli the 
five iicr.sons above nnmod wore i)artie.s of the one part, 
and Mahomed Hasshii aa a trustee for the " Sootice 


Miissiilman community” of the other i>art, it w.is 
recited that the laiula had been made over to the 


pcraoiiH named to I)c hold nr I'ctaiiicd 


solely for such 


purposes as tljo gmund w.is originalJ.v acquired from 

(jos'crmnetit in the same inanmn* as parcels of land 
were obtaineil by various sjcts in Ringoon; and d 



VOL. XLIIL] CALCUTTA SRRIES. 


lOSD 


was witnes«;e(l that tin; laud mmii a portion o[ whicli 
the Samii Jtimina ilnsjid was erected, or was in maiiojiei> 
course of bsiii" built, and also the godowns attached Ismail 

thereto were dedicated for iliviiic worship. The deed r. 
also,.cojitaineil further provision.s declaring that the ahmep 
entire control and management of the mnsjid should dawood 
be vested in a body called the “ Randeere Soonnt 
.Tammauth Wora Panchayct,” composed of a section 
of the Sunni comiuuuity who came from Randher 
near Surat. 

Subsequent to 1871 a new mosque \ras built on the 
land out of subscriptions collected from the Sunni 
Waboinedan community geucKilly. 

On 30th September 1908 the plaintiffs-appeUants 
iMahomed Ismail Aiiff, Ahmed Kbrahim, Mahomed 
Ebrahim, All Hasliim Ariff.and Mahomed Yusuf claim- 
ing to be Suaui Mahomc<lans of Randher, instituted 
the suit, out of wiiich the presentappeal.s arose, against 
EbnxUim Ally JlooUa, Moollu Abdul Rahim, Mahomed 
Yusuf Esmail, and Esuf Hashim Dooplay, the defend- 
nnts-uppellants. and thi-ce others. The two respoiul- 
ents Ahmed MooUa Dawood and Mahomed Vally 
Mahomed, who were ineinbors of the S»iiirii Maho- 
nicdaii community of Rangoon, but did not belom: 
to Randher or Siuiit, and the ivmuiuiiig lospondents 
who were Sunni Mahomedans from Sar.it but not from 
Randher, were joined as ilcfeudauts during the course 
of the proceedings. 

The plaiiitltls admitted that the luusjul lu suit had 
been estahlished for many years lor tli-* u.se of the 
Sunni Muliomodan community for tlie j)urj»of>e of 
worship, but claimed tliat the “ R.indher Sunni Vor.i 
Juminat ” alone w.is entitbvl to the control anti 
mauagemont of the trust coiineeteil therewith, anil 
l>rayed for the sottlemcnt of a scliemc. and for the 
aiipolntmcnt of trustees on that Iwsis. 
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The contest in the suit lay between the plaintiffe 
Mahomed ILe defendants 1, 2, 3 and 4 on the one side, and 
AbTff^ tlie respondents on the other. 

The only issue raised for trial was ‘‘Have all 
m?ou.a Mahoinedans of Rangoon or the Stirat Voni 

DA^rooD. comraunitj’, other than the Nandher Sunni Vora 
Jummat any voice in the management and control 
of the Surati Jnmma inuajid?” 

The trial Judge (ROBINSON J.) held that the provi- 
sion in tlie deed of 1872 as to the managejuent of tlio 
mosque was good and valid; that the management 
vested in the Ramllier Sunni Vora Punchayot alone ; 
and that a dntft scheme on that footing should ho 
submitted to and settled by, the Court. 

A decree was accordingly made in favour of the 
appellants. 

From that decision both sots of tlie respondent'} 
appealed, and the appeals were Iie.ird b>' Srii OuARhES 
P'ox (Chief Judge) and Haiw’NOLL J. who held that tho 
lands granted by the Government under the two 
deeds of 26’th ifay IHG2 were granted upon trust to 
build and maintain thei'eon a mosque for, and to the 
free use of, all persons professing the religion of the 
Sunni sect of Maliomedans; that the grants of tho 3ixl 
Pabrnary 1871 were subject to tho .saino tra‘it{ and 
that the deed of Kith Jlarcli 1872 wliioh juirported to 


assign the management and control of tlie niosquo and 
lands to the iioin nces of the Rhandor Snmii .lammat 
Vora Punch'iyet (which comprised only a portion of 
tlie beneficiariea under the trust), was iavalhi ai»d ui" 
operative. The Ciiiof Court on its App.dlatr Side 
accordingiy passed two decrees in the uiqieriN. 
aiJpeal setting aside the decree of RoniKSOK .T. and 
declaring that ail Sunni JfahoMicdans weic c*ntlt!ed 
to a voice in the inanagcinent and control of dm 
.Ttiinma Musjid at Rangoon, tho right not Jadng 
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confined to the liandher Sinini Voni PancJjnyet as 
claimed. 

On these appeals, 

Sir J?. Finlay., AT. Arthur Page, and Ahdul 
^ajid, for the appellants, contended tljnt tlic deed of 
IGth March 1872 constituted a wakf for religions 
purposes aecowling to the Mahomedan law, and its 
provisions vesting tlie management and coiitiol of the 
iiiosqne and lands in snit in the Rhander Sniini 
Jammauth Vom Pancba;»’et weie valid and opemtlve. 
In a case of tlie dedication of a mosque the right to 
worship in it is in all Maliomcdan believers; but a 
right to worship in tl»e mosque did not necessarily 
cany witli it any riglit of management : tlio right to 
worship was distinct from the right to manage and 
control the endowment, and the <leed of 1872 did not, 
and did not purport, to infringe or inteifere with the 
right of all .Sunni Mahomedans to worship In the 
mosqnc in suit: and thero was nothing repugnant to 
Mahomedan law in such a mosque being managed by 
Rhaiiderius; it was in fact profemble tliai the manage- 
ment shoulil be vested in sucli a well specified and 
ascertainable body as the Rhander Sunni .Tnminanth 
Vora Panchayet ratlier than lu v.igue and unaseertain- 
—■able liodics uke the Sunni Malioiuvilan eoiniuiimly. 
the Sunni C:>uuuunity of (fangoon, or (he Snrali Sunni 
community of Rangoon. It was the intentjon of 
Moolla Ilashim. tlie fouiuler of the original mosque, 
that it should be iuauag«‘d and ooutroUiHl solely hy 
Rhandenas, and tlie provisions of tlie deist of 1872 
wci-e consistent witli.and in furlhcninee ol. liis mien* 
tioiis and in aecoidanct* wiili tlie ♦•stabUslusl ppacliw 
of the mosqnc wliich had alwjiys K'en niainiged by 
Rhamleua'^, who liad almost wholly proviiled the 
funds to jiuivhase the land, ai.d to Imilil ainl maintain 


lOhl 

1916 

Ismail 

Atiifp 

Ahmeo 

Moolla 

Dihood. 



JNDIA^^■LAW BEPOETS. [VOL. XLIII. 

^ the mo.sque. It was competent by Maboinedan' law 
jiAiiostED ^01' ^ person creating a walrf to provide for the future 
S.FF ™“>“setueiit of the property whicli he dedicated to 
I*. religious yiirposes, and in this case such provisions 
Moolla been made for the management and control of tiie 

jjam-ood. mosqne by Khanderias, It was also contended that 
under the two deeds of 3rd February 1871 an absolute 
title to the lands thereby sold was granted to the 
purcliasers free from any trust or condition, and any 
trust of tlie lands by the deeds of ^6th May 186^ which 
may previously have existed, came to an end wheii 
those deeds were cancelled and the lands resumed by 
the ■Government. The Court in settling a scheme of 
management was, no doubt, not bound to follow the 
rule- of succession as appearing from the history of 
the •endowment, but in o.xcrcising the riglit of the 
Kazi under tlio Wahoinedan law the Court ought to 
have regal'd to the intentions of the founder and tlie 
rules made by him for succession to and management 
of tho wakf I see Gutam I?ahiemiultct Safiib v. Ufahom- 
V wed .Alchar Sahib (1), Advocate-Genei'al v. Faiima 
SulUini J3egam (2), and Ameer All’s Maliomcdan Law, 
pages ^152, dO'l. As to tlie right of management, 
reference was made to Ibrahim Esmael v. Abdool 
Ca7'rhnPen'7namodeid)a JJauritins case, which was 
distinguishable, there being in that case no question 
of a succession of managers, and tho whole congrogi* 
tioii contributed to the levy for maintenance of the 
mosque. Any scheme settled for tlio niunagoinent of 
tliojrust ought jiot to bo inconsistent with the tonns 
of the deed of 1872, the validity of which it was not 
competent for the ro.spoiulonts to challe/tgc i/i thi*? 
suit; and the trustees .slionld, if possible, ho tlie 
saino jiei-sons. 

(0 (1876) 8 -MaJ. n. C. M. (3) [I003J A. C. WG j 

(2){l872)?Jlafn.n. C. ID. L. I!. « I. A. 151- 
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A. M. Dunne sind P. J. CoUman, for tbe rcspond- 
ejits, coiifetided tliat t!io Jnmma Musjid of Rangoon 
and the lauds appertuinlng to it formed a trust in 
whicli the whole Sunni Mnhomedan community of 
Rangoon werj interested; and the transactions of 
1871 and 1872 in no way allected the rights of that 
eomiuuiiity in the trust pioperty, or freed the lands 
and mosque fiom the pic-existing trust. The Govern- 
ment never resumed, and never intended to resume, 
the land; there was no change intended or clfected 
in the positioti of the Jummu Musjirl itself, which 
was unaffected by the question relating to tiie erection 
of the shops, and there was no change in the natui'c 
of the trust connected with the inusjtd. The terms of 
the deed of 10th March 1872 were never submitted 
for the approval of the Sunni Mahomedun community 
at Rangoon nor w<is it dr.«wn «f» with tlieir knowledge 
or consent, and they never selected or a]>pointod 
Mahomed Hosseiii to i-epresent tlicin iti drawing it up. 
The control and management of the mosiiuo and of 
the trust propoitios were vested in the Sunni Malio- 
incdan community' at Rangoon genenilly. and were not 
contiued to the Randhcr Sunni Vora Pnneli.iyet. The 
fact th.'if the Rlninderias always have hohl the ni.an- 
agement of them did not necessjirily show that sacli 
was tlie will of tlie founder; see the case of fftmhim 
Ksinacl v. Ahdool Carrtm Pcrrmamotl (1) which, it 
was submitted, was applicable to the circumstances of 
the present case. The right to appoint trustees for the 
management of the mosque wis in the ollicials of the 
mosque: Act XX of 1SC3 had al^olished iJie right of 
any Government Oflieer to api>otnt to the nian.iger- 
sliip. Ifefervnee w:is m:wle to their grouiuN of .ipjval 
to show that the ca-e on which the appeUaui'. reUetl 
in the lower Courts was not the s.tme:ts that now 
<l) [ltS)S} A.C.SiC. 1. R.S5 t A 151 
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up* 'I'lie “date of the foundation” of the mosque 
Mahomed alluded to therein was 1871. As to there being a rule 
Sip'f succession antecedent to 1871, it had not been 
V. proved. The appellants had not, it was submitted, 
Moolla their case that there was ever a settled rnic 

Damood. of succesaioji in management. 

Arthur Page vexASciX. 


Tile jiidgmeiit of their Lordships was deliveied by 
, Hay \ h . Asieer All The .Sait which gives rise to 

these consolidated appeals was brought in the Cliief 
Court of Lower Burma in its original civil jurisdic- 
tion, under the provisions of section 530 of Act XIV 
' of 1882, for the appointment of trustees and tlie settle- 
ment of a scheme of jnnnagement in lesjiecC of a 
mosque, situated in the city of Rangoon. The plaint- 
iffs in the action arc five Maliomcdan worshippers at 
the mosque, who trace their origin to a place called 
Raiidher, said to be a suburb of the city of Surat in 
the Bombay Pre.sidcncy, and in t)io earlier stages of 
these proceedings they apjiear to have claimed it aa« 
Rnndheria mosque. It i.s, however, conceded now that 
it is a public mosque dc<licafcd to tlic yevtonunno} of 
religious worship by nil Sunni Maliomcdans without 
restriction ns to place of origin, and that it »■'* 
niojily hnown as the Siiniii Lnina Musjiii. 

To explain tlie confe.st between the parties it is 
necessary to give a short summary of the circmn- 
siancos tJiat have led to this unfortunate litipdioo. 
Like many other places tti Burnm, Rangoon 
lm!)itcd by u large nnmbur of Malioiuedan 
from various parts of Imlia wIjo have (ioinicilcd 
thom.sclves In the country for pur]>oscs oftmde, and 
arc goucrally known by the nainrs of the towns or 
vilingos whence they originally came. Tor cNami>l<‘, 
tlu* plaintl/Ts, as ulicady .stnte<7, <Icrive thoir origin- 
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from Rjuullior ami, tlicrcforo, call themselves Rancllic- 
rins; whilst tlio Inr^jor commiiiiUy of Stinitis or 
Soortocs come cither from the city or jlistrict of SunU. 
It is necessary to hear this hi miml, as tiie mosque in 
question is sometimes cultcil the fSiiniti mosque. The 
Uauflhorias, lhou;,0i tryl»/» to ilifremnUate themselves 
from tlie others, foim in reality a section of theSundi 
community. They arc mostly Voras. ami they all 
profess the Sunni doctrines. 

It ajipcars that the site of the present mosque was 
formerly occupied l)y a hatnhoo struclui-e Iniilt in 
18.)1 liy one Moolla Ilasliini, a native of Randher. It 
VN’as dotlicjilcd to the same purpose, and here the same 
name as tlie present masonry mosque. Divine woi-shij) 
v\*as performed hero hy all Sunni MaijomcdaiiH until 
It was burnt down three years later, when Jfoolla 
Ilushim replace<l It with a Imlhlinj; matle of wooden 
])lanks. 'rids continued to he the pnhlie place of 
worship uulll 1S72, when the masonry mosrpie was 
orccteil. 

The land on which the mosque w.is first built 
appears to have hcen aftei wanls ad<le<l to hy pnrehaH''H 
imule liy Moolla Ilusidiu or l>y IiIm fidlow-towtistiien, 
who made tin* same over to liiiu as the euslcxli.iu of 
the luostjue. In 1802 one Moolla Il^nddni. a hn)th<‘r 
of Monlla llasldm, ancl two perHons of the names of 
(iolam ^^o^dcen .^fooIIaIl and C’.issiin Arim. oliiaintsl 
from the fiovernmcnt a Kt.inl in n*spect of certain 
other plots on the expn'ss trust “ t<i ljulld and main- 
tain thcri'on a mosfino or place of worsldp fur. and to 
the tise of, all persorts (•rofcHsliij' the .Snnrn s«'ct of the 
Mahomtslan n*Ut;ion. 

Thes-* lands were alst» ajldisl <*r alla«*!nsl tfi the 
exlsllti;; moscpie. atid shops wen* Imilt there to yiel«| 
an Income for its m.dnten.tnci*. 

In 18*11. Moolla Ilashfni went on a pilcriinafje to 
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Jlecca, leaving the management of the mosque in the 
hands of Moolla Ibrahim and the two persons already 
mentioned. He returned to Rangoon in 1866, but 
never resumed his management of the mosque. At 
this time the pei-son in charge was one Mohammed 
Hastiim Mehtar, who also is said to liave been u native 
of Rand her. 

In 1870, the Government, finding tliat no mosque 
liad been built on the lands granted in 1865, and tliat 
on the contrary shops Imd been erected thereon, 
issued a notice on the gmntces to sliow cause wJiy 
those lands should not be resumed. A meeting was 
thereupon hold, apparently at the instance of the 
Randhetias, of all the Sunni Mabomedans entitled to 
worahip at tlie mosque, and it was decided to buy 
outright from the Govoriiment the land, and build 
on it a proper masonry structure suitable to the grow- 
ing needs of the community. Althongh there i.s some 
dispute with regsu’<( to the contributions of the general 
hotly of Sunnis apart from the Rsnulhorias, it may bo 
taken as fairly uncontroverted that flic bulk of the 
fund was subscribed by the Randlioria section of tlic 
worshippers. The conveyance was taken in the iianios 
of five persons, named ic.spectivoly Doopluy, Aiiff. 
Putfal, Slobamiucd Hushitn and Ebr.ihim All Moolla, 
and these men in 1872, whilst the masonry mo'ique 

was in course of building, jmrportcd to cre.T(o a new 
dedication. 

TJ)c trust deed lK.*ars <late tbo 16tb Marcli, 1672 
ami after reciting that it ^^•nH made IjeUvecn tlic 
persons named above, of the one part, and one Moliain- 
ined llasliiin, representing the gonenil Sunni Jfussnl- 
man community, of the other part, jiroco»*(lH to iloclate 
that “tluj pieces or pai-ccls of land upon a cerl.ilu 
l>ortion of which the Siitini .Tamaot Jlu-sjld eivctwl 

or Is in the couiTic of l»eing l)iiilt, together with tlio 
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"odowns attached tliereto, are solely dedicated for the 
pnrpose of divine vrorshijt.” It then ^^oes on to pro- 
vide, inter ah'a, that its management shall remain 
exclusively in the hands of the Eandheria Jaraaet 
(people or assembly). 

The five persons in whose iiaine.s tlie convej’ance 
stood and who had executed the trust deed appear to 
have carried on the management for several yeai-s ; in 
course of time some dropped out and othei’s came in 
as trustees. How these men were placed in charge of 
the management of the mosqnc is not clear, for 
apiiarently no meeting of the Randheri.a Pnncliayet 
was held until 1894, and none between 1894 and 1906, 
nor in fact liad the llandherias any “ organised associa- 
tion*’ with written rules for tlie purpose of giving 
effect to the wishes of their section of the community. 

Matters I'cmaitiod in this condition until 1908, 
when disputes arose regsinling the validity of tlie 
election of one Hashini Yactih Ally ns a trustee in 
place of another Ratidhctta, who had died the year 
befoit*. It was in couscqu^ucc of the quarrels among 
the Ihindhorias themselves in connection with the 
election or appointment of this man, that the pre- 
sent suit was launched in the Chief Court of Lower 
Bunnah. The original defendants to the action were 
four persons who were actually ni.inaging the mosque 
as trustees, but the validity «>f whose appoiiUmem ns 
such was Impugned by llir pl.niuifts. In addition 
llnve othei-s wejv joiiuxl as defendants ostensibly t«> 
I'cpa'sent tlie llandheria section, but in ivalily, us 
(he tnistoo ilefendants ch.irg.\ ti> repn'seni (he 
plnintifTs* faction. 

On the itis{it«(i«’fi of the suit ttofKvs uvre 
liy the Court under section 30 of the Civil Pnx'tnlnn* 
Co<lo to all persons entitled to wor«iii(i at tUv mosque. 
Tlien*npon dofeinl.nus and 13. represontin;* the 
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general body of Sunni worsUippers, and defendants 8 
to II claiming to represent the Surati community, and 
II to 17 the other Bandherias appeared and applied 
to be joined as parties. Each set of defendants has 
filed a sepai'ate defence. Although the trasteo defend- 
ants deny the plaintlflfs’ allegation that the mosque 
in question is a Randberia mosque, and aiBrm the 
validity of their and HasUim Yacub Ally’s appoint- 
ment as trustees, they associate themselves with the 
plaintiffs and their Randberia co-defendants in claim- 
ing ibat the right of management of the mosque 
belongs exclusively to their party. And they ask that 
tho- scheme, if any is to be fiamed, should bo framed 
ou that basis. 

The defendants 12 and 13, who represent the 
general body of worshippers, controvert in substaace 
tlio right of the Bandherias to a monopoly of the 
managemont as opposed to tho wliolo nature of the 
trust 5 and they claim that as, tho mosque is dodicakccl 
to the iier/orinaiicc of pablic worship by all 3Iabo- 
medans of tlio Sunni jjersuasion, now that a soliemo 
is proposed to bo settfed cinder the direction ot the 
Court tlicy .should be allowed a voiee in its adminis- 
tration. 

The- suit proceeded to trial before Mr. Justice 
Robinson, and the wliolo dispute centred rouiul two 
points, vi/..: — 

(i> TJic o/Teet of the trn.st deed of 3872, and 

(ii) Whether tho Randherias Bhould or sliouhl not 
Imvc tho sole and exclusive charge anil luanagcniont 
of the inoHCjuc. 

The Randiicrias rested their ca^c on tlio trust deed 
of 1872; they contended that It created a now trust 
and that the fonndors, namely, the five persons 
hi whose imnics the land had been purchased from 
tljo Ci'ovcruMUMit, were cntltlrd to provide that tho 
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management shonltl remain cxclaaivcly in the hands 
of their own section of the community. Tlie learned 
trialJndge states their contentions in the following 
terms : — 

It >3 urgjJ that th: original laosiue waa created by a Randheria ; 
that' the original grant waa revoked and the landa sold outright to Ran* 
ilheriaa, that they thus became the creators of the trust and were * at liberty 
to make any [awful condition they pleased as to tlie management of the 
trust.’ *’ 

And his decision is e.’<presded in fliese words ; — 

‘^Thc position in 1871, then, wa? that the five vecdec) became the 
absolute nnd untrammelled owners of these two plots and coutd do with 

them as tl»ey pleased Tliey became the owners of the mosque, 

shops, and lands, aud created a trust of them. It was undoubtedly open 
to them to manage the trust tiiemselves or to lay down ttio maoncr in 
which it was to ba managed, and this they did In Exhibit 0.” • 

He accordingly catno to the conclnsion that tJie 
Randheria party were e.KcliisivcIy entitled to tlie 
inanngement of the mosqne. 

On appeal by tlie respondonts in tlie first, and 
•second appeals respectively, tlie learned Judges of 
the Cliief Court, differing from the Trial Judge, lield 
in substance that the lands which were purchased 
by or in the nnnics of the five persons in 1871 were 
acquired by them as trustees for tlie purposes of the 
existing mosque and subject (o (he trust therefor; 
and that nothing that took place in 1871 or 1872 Imd 
tlic effect of cancelling, or conld in law ciincel. the 
original tiust; and tliat as the original trust was for 
the benefit of all persons “ professing the Sunni sect 
of tlic Maliome<lan religion,” they thought that “all 
Sunni Mahoincthms wetv cntltltnl to a voice and 
control of the Jnina Mii.sjid of Rangoon.” 

The plaintiffs and , trnstca defcndaiit.s haw 
ai)i)oaIc<l to Hht Maj Coniicil. and the s^tnic 

contention ;wus pa nl in the Courts below, 

usetl on nie been urged on 
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their behalf. It lias fiirtliei* beeii contended that 
Under the Mahomedan law the Court has no discretion 
ill the matter and that it must give effect to the rule 
laid down by the fonndcr in all matters relating to 
the appointment and succession of trustees or mitf- 
ivallecs. Tiieir Lordships cannot help thinking that 
the extreme proposition urged on behalf of the 
sipiiellants is based on a misconception. The Sfiissul- 
man law like the English law draws a wide distinc- 
tion between public and private trusts. Generally 
speaking, in the case of a tvakf or trust created for 
specific individuals or a determinate body of indivi- 
duals, the Kazl, whose place in the Britisli Indian 
system is taken by the Civil Court, has in canying the 
trust info execution to give effect so far as iiossible to 
the expressed wishes of the founder. Witli respect, 
liowever, to iniblic j'eligions or charitable trusts, of 
which a public mosque is a common and well-known 
example, tbe Kazi’s discretion is very wide. Ho may 
not depart from the intentions of tlio founder or from 
any rule fixed by him as to the objects of the benefac- 
tion 5 but as x'egai-ds management which must bo 
governed by circnm.^tances ho lias complete discretion. 
He may defer to tbe wishes of the founder so far as 
they are conformable to changed conditions and cir- 
cumstauces, but Ids primary duty is to consider the 
interest of the general body of the public for who.'^o 
benefit the trust is Created. He may in his judicial 
discretion vary any rule of jnnDngemeiit which ho 
may find either not i>racticable or not in the be«!t 
interest of the insfitnfion. 

Illustrations of this rule uiv to be found in almost 
every work on IMitssalinun Jaw. And the aiithoritie.s 
lay down that, “were the wa/cif ftiio founder) to 
make a condition timt the King or Knzi should not 
interfere in the inunngcinciit of the wokfi still the 
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Kazi will have his superiiilcndence over it, for his 
sopei-vision is above everything.** 

Their Lordships agree with the Chief Court that 
the trausactions which took place ill 1S71 and 1S72 in 
no way affected the existing trust, and that the trust 
deed of 1872 did not create a new dedication ; the 
mosque i-eniained as heretofore a public mosque, dedi- 
cated to the performance of worship by all Sunni 
Mahomedans as originally founded. 

In their Lordships’ opinion, the real point in issue 
in tbe case, owing probably to tbe nature of the 
pleadings, has to some extent been missed by the 
Courts in India. It has been treated as a question 
involving the determination of conflicting rights 
luthor than a considemtion of the best method for 
fully and effectively carrying out the pnr})oses for 
which the trust was created. The suit is brought 
under section 330 of the Code, which vests a V(iy 
wide discretion in the Court. It declares (omitting 
the ixirts not material to this c;isc) that— 

‘•wlienever the lUroition of tlio C,>«rt U OwneJ for tlio 

(uhnioiftration of any or creatc-l for 

charitable, or rcligiona purpose*, the A«lvoc«te-Oenor*t, arlhig »r e/iVfo, or 
two or iiioro |Kraoii« tiaring a tlirert Inlrrrrt in tW laul aiij 
obtaitiod tho cotipont in >^rill^g of Uio .N>l\«M'nte-Uotirral, may in*litutc a 
anil In the lliplt Court, or »}»«* PiUrict «it)tl«t ibo bn'al liinlli of 

«!io«o ciw! jnriiMiirliiMj tho oranypifl of tho of (ho 

trn«t H pllnnlo, to otilaln « tlrcroo— 

^(a) .Appointing tiow trii«(ro* Hn>ti*r (ho (ni«t { 

“(r) Si'ttling a aolirinr for ha tuanapniMnil ; 

** or granting aurli fiirtiirr or olhor rohrf •• tlM> oatorr of tho oaM i»«t 

roipiirt.'' 

, III glvhig olb'tM to till* pitivl^inuH td iho srollim 
and in up|iohi(lhg nt'W (rUHtct's und M'tlling a Kohcino. 
thnCnnit is entltltHl lo tako Inin ('on*>hlt't'.itton not 
moivly till* 'vl^lu'a of iho foiindrr, no Inr a** ihoy <Mti 
Im* iiKroitidiii'd, hiK abo (hn |(.ifit hl>«toty of tin* 
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iiistifcntion, and the way in which the management 
Jias been carried on heretofore, in conjunction with 
other existing conditions tliat may have grown up 
since its foundation. Jt has niso the power of giving 
any directions and laying down any rules whicli 
might facilitate the work of management, and, if 
necessary, the appointment of trustees in the future. 

In the present case, Moolla Hashim, although he 
was assisted by several of his compatriots in acquiring 
the land on which the bamboo mosque was built, 
was to all intents and purposes its original founder ; 
in 1857, when the bamboo structure washuvned down, 
he reidaced it with a plank bnilding; he and his 
Eandheria fellow townsmen held the muhvalleeship 
until -1871. Since that date also the management 
has been carried on by people belonging to Eandhor. 
In 1862, the lands were purchased with money ^ 
supplied by them ; and in 1871 the bulk of the money 
appears to have come from tlie same 'source. It is not 
alleged that they have mismanaged the trust or com- 
mitted any dereliction of duty, or tried to introduce 
innovations in the services, or otherwise interfemd 
with the rights of tlie general 'body of worshippers. 
In these circuinstances it seems to their Lordships, in 
the exercise of the discretion which the Mussulman 
law vests in the Kfizi, that the Eandheria section of 
the worshippers, all other conditions being equal, are 
preferably entitled to tlie tnutwalleesfdp of the mosque. 
With regal'd to the case of Ibrcihim Bsnxael v. Ahdool 
Garrim Peermaniode Q), which has been iclied upon 
on bclisxlf of tlie respondents, tlieir Loitlaliips deem it 
sufficient to .say that the facts to which they hav'C 
referred differentiate it widelyfrom tlie present case. 

The present case, however, iii their Lorfhvhips 
opinion, illustrates the mischief of ieav'ing the power 

(1) fmos] A. C. 62G i L. R. .15 I. A. 15J. 
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ol appointing or electing trustees in the hands ot an 
indeterminate and necessarilr fluctuating body of Mx^^rr. 
people, •whether they cal! themselves Pnvchaiftf or 
Jdmael. In ottler to avoid* so far as i>ossible. a rveur- ' rV 
rence of the trouble that has brought about tbis long- c^*'**^ 
drawn litigation, their Lordships think it dc.sirable, in Pv^.v^. 
the interests of the Institution which form the pri- 
mary matter for consideration. that the appointment of 
future trustees should be entrusted to a coinnuttoe of 
the worshippers the composition of which should Ivi 
in the discretion of the Judge, with due reg;\nl to 
local conditions and needs, subject to the provisioh 
that, so long as circumstances do not vary, a majority 
of such coinmitteo should be Randheriaa ; and that in 
settling the scheme the .Tudge should lay down rules 
for their guidance in the discharge of any supervjsU 
torlal functions that it may appear necesRuy to conlldo 
to them and for filling up vacancies on their body 
subject to his control. 

Their Lordships are acconlingly of opiuioit that 
the oidei’s of the Courts of India should he diselu\rg\'d 
and that the case sliould he ti'iuittctl with the following 
declar.dion and directions to tlie Chu'f Court of l,ower 
Burma to deal flually with tlie matter: That all other 
conditions being equal, the Kaudheria seetlon of tl\e 
worsiuppors are preler.ildy culiiltHl to manage at\d {»et 
as trustees of tlie Sunni .luma Mti^'jld of Ihnigoonj 
that iho appiiJntmi'ni oX Xijum* Irnsieiw 
ontrnste<l to a commillee of ihe wor*l»l|)j»oi?f. the 
compO'fitioM of which committee .vhonid in the 
discretion of the Court, with due rx*g.«nl to loatl rimls 
and couditlon-J. . subject to tie* |m»vj-l<ot tint, so long 
us circumstances ilo not \';iry, a majority of huch cotn- 
mittco sliniild i»v‘ Ratulherias ; and ih.it in settling ifie 
scheme the Court hhottld liy down rules for the 
guidance of the coinmlltiH' in the iltsciiarg.* «»f «nv 
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supervisitorial Iiinctions that it may ai>pear necessaiy 
to confide to them, and for filling up vacancies on 
their boclj’ snbjecfc to its control. * ' 

As regards the costs in the Courts below, the 
trnstee-defendunfs will Jiave tlieir costs out of the 
funds of tlie institntion ; the rest of tlie jiarties will 
bear their own costs. 

The p.H'tle.s will bear tlieir own costs of these 
appeals. 

And their Doitlsliips will humbly advise His 
Majesty accortlingly. 

* ■ Appeal allowed. 

Solicitor.s for the appellants j SraimUi^- White. 

■ Solicitors for tlie respondents : Anionld h Son 

.T, V. W. 


PRIVY COUNCIL. 


RAM CHANDRA BHANJ DEO 

V. 

SECRETARY OF STATE FOR INDIA. 

[ON APPEAL FAOM THE HICH COUNT AT FONT WILLIAM IN SENOAl.]} 

liemand — [iemand of ea»e on t$$ue only Tailed on tecoitd appeal—Cate 
decided t>/ loieer Court! on itiuei of fact — Civil Proredure Code 1882, 
S8i — Abtence of grouwl of laa to gupiKrt tecoitd appeal— Coth'- 
Sitii tj eject (t patl in geroiee of samimlar hoUing under kabuUot 
icith Government — Onni of proving land nt ehoivkidari chalran^ 
Right to ditmiitpaik. 

Tlie plaintia, ci zaniindar under a kal.uJidt witli the Gorcrnnient maJi* 
)j>9 predecessor in tJtJc ill 1801 , *«ed to eject from a 
isninliidari paik in !»U service whuni lie Jifid dismissed from Iits serslee will' 
notice to quit. Tlie Secrctirjr of State for IndtS, now sole respondent, 'vas 

° Preeenl: I/)rd ATKiJtsov, Loro Parker or WAnPi'’OTOv, Sm Joii'! 
linoE aMi Mr. Amkpr Am. 
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aUo inado a defendant, nn the Government iliaputed tlie zamindar's right to 
dNinUs the paik The pUintifTa case xtas tint there were two cla«'>os of 
paika, the Government paifca who performed police duties and w lio could be 
dininissed only by the Government, and that class alone came within the 
tenns of the kabuliat, and private paJks who performed scr\ ices personal to 
the zamindar, and that the paik in suit belonged to tiie latter class and the 
zamiiidar was tuerefore entitled to dismiss him. Both the Subordinate 
Judge and tlie DKtr'ct Court held that the ]iaik defendant did not come 
witliin the terms of the kabuliat, .'iml found concurrently on the facts in 
favour of the plaintiff’s contentions, but the District Judge gave no specific 
reasons for his decision. The High Court admitted a ^ecolld appeal hy the 
respondent on on issue not previously raised in the case, “whether the 
land in suit had ln'cn excluded front assessment at the scttleinent in 17DJ 
as being appropriated for tbe maintenance of paiks perfcrniing police 
duties, and whilst agreeing with the lower Courts on the eonstriiction of 
the kabuhat, ignored the findings of fact, and rcinandol the appeal for the 
trial of the fresh issue, making the plaintiff, who lud »ueeecded, pay all 
the costs then Incurred • 

HtUi that the IHgh Court m »econd appeal W8> by ««^cllOll Ml of tlie 
Code of Civil Procedure, 1882. then m force, bound by the findings of fact 
of tlie District Judge who “had coii>ilercd the esidence and saw no 
reason for differing from the finding# cf the Subordmate Jiulge." The 
nigh Court wuld tiiereforo nidy allow the appeal on ft grtuind of law. and 
on the only ipiestion of tliat Court agr«>»*<l with the Courts l«i I >w Kven if 
it were coiupelent to tlio High Court to remit a ease f<n rehearing on an 
issue not raised m the phadiiigt or csen suggest«si m tb.. Court" below, it 
ought only to be deiie in an exceptional va'v for koo> 1 caux- show i>. and on 
pjyiiiciit by the party apjiealtii" of nil CJ^t". The respondent did not 
BUggesl lie was taken hy eiirpri'O or had disi-osered fn-eh CMdeni-e of whiih 
he was previously unaware The oiiii-'sion to rai»e the issue earN m the 
case nopeared to Iv dehl>eratc, the onus of proMiig it was on Ihe respon I 
cMit. and there was little, if any , csnlens'e to eiipport it The api^est nas 
ron.scvoentJy allowed 
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APl’E-Ms No. 57 of 19U from a jiuI“iik‘iiI aiul tU-i roo 
(27lli April 1910) of llie IIiKli Cotiri at C’alfutla which 
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The plaintiff was the appellant to His Majesty' in 
Council. 

The questions for determination on this appeal 
were as to whether the appellant’s title to certain 
jaghir lands and his right to di.siniss the jaghirclar 
from his ollico of paik had been established; and 
wJiether an order of the Sigh Court remaading the 
case for ro-trinJ was justified. . 

The circumstances under which the above ques- 
tions arose were as follows ; — v 

The appellant was a zamindar and pioprietor of 
pargana Nayabasaii and some of the lands in his 
zamindari were held by persons called paiks on 
chakran or service tenure. A predecessor in title 
of the appellant bad in 1801 e.xecnted a kabuliat 
in accordance with Bonf^xl Regulation I of 1793, 
which contained, tn/er a clause to the following 
effect ; — 

“ I shall mainlaeo and keep oo the same sordare and paiki who have all 
along existed In the said pargana. 1 s'lall carry out whatever order may 
he passed by the Magistrate on the paiks. I have no power to di^mijs the 
sirdars and paiks. I shall year by year file a list of the names of the indivi* 
dual sirdars and paiks before the ilagistrotej and one such list before the 
Collector. I shall depute the paiks to keep watch and take care of tlie 
boundaries of the sold pargana, and see- that no theft aod dacoity and 
riot may. take place anywhere. I shall constantly ho engaged for the good 
of the GoTernment. I shall carry out any order that maybe passed by 
Government as best I can. I shall not neglect jn any 'vay to pay the 
Government revenue, and to comply with the several provisions ... 

On 13th December 1898 the .-ippellant through his 
manager gave notice of dismissal for alleged miscon- 
duct to one Suba Naik who was in his service as it 
paik, and called upon luin to give up posse.ssioii of a 
jaghir of about 26 bighas which he hold as remunera- 
tion for such servicc.s, and hand the lands over to one 
Ntinda Ram who was apiiointed to succeed him. Suba 
Naik on 9tli March 1899 petitioned the District Hngis- 
tratc of Midnnpore, who referred the matter to tlio 
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police, and on their rojiorlin;' that Suha Naik was a 
servant of the appellant and not undei orders of the 
Government, the Mapistnitc dccliiictl to interfere. On 
a jiotition in June 189.9 for n roriow o( iiis oixior tJie 
Magistrate, however, after enquiry pas'sed an oitler 
in December 1801) reinstutinR Suba Nalk in his ollice 
of paik uful diroctin" the appellant to restore to him 
j>osscssion of tljc jaghir lands. From that ortler the 
appellant unsuccessfully appealed both to the Com- 
missioner of iho Division and to the Government of 
Bengal ; and Snba Naik rem.ained in possession of tlio 
ofQcc of paik and tho jaRlur lands appertaining thereto 
until bis death on 12th May 1901, and was succeeded 
by Ids sons tho respondents Kirtih.ash Naik and Pirthi 
Nath Naik. 

‘On 16th January 1906 tho appellant instituted tlie 
suit out of which tliis ani>oal arose, making the sons of 
Suba Naik and tlio Secretary of State for India in 
Council defendants and claiming possession of tho 
jaghir, and a doclanition of his title and of his right 
to appoint sneh holders of servjce-Jnnds as were 
Suba Naik and his sons without the interference or 
control of Government. 

Tho appellant’s ca.so was timt tlmre had been from 
time immemorial within Ids zamindnri two classes 
of paiks who Iield jaghir lands us reniuner.itioii for 
their services, namely, one class who perfoimed police 
and other public duties and were csdled chowkidars, 
digais and sai’davs, the appointment and dismissal of 
whom was in the hands of the officers 'of Government, 
and another class who performed only private dnties 
for the ap]>ellaut, and were called dal paiks or paiks^ 
whose appointment and dismissal 'rest(‘d with the 
appellant; that Suba Naik belonged to the latter class, 
and had been properly dismissed by the appellant 
from his post, and ordered to give ap the " 
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I’G held; that, the order of the District SCagistrate 
lUv reinstating him wa.s tellra vires and illegal; and that 
tlie posses.sion of the jagliit- lands thereafter by Snba 
Deo Naik and his' sons had been wrongful, and he pmyed 
Secretahy decree as above with mesne profit.s and costs. 

OF State Tlic ‘second and tliii'd respondents in a written 
roa I^mA. gtj^tcnient admitted that they and their father were 
dal jjaika, and that the appellant had the right to 
dismis's cJicin, bnt claimed that they had nothing for 
wliicli t)my could be dismi.sspd. 

Tiie first re.spondont, the Secretary of State, in Ids 
written stutemeut relied on the kabuliat, and dispnted 
the appellant’s clnssiticatioii of paiks, contending that 
all paths and sardars on the estate came within the 
kabulhit, and that in any view of tlie matter Snba 
Nailc came within the of two classes. He also 
alleged tlmt Snba Naik was not a servant of the 
zaxnindar; that his nncle Baiju was the paik before 
him and held the “ paikan land and he did Jiot 
admit the appelbmt’.s' title to the jaghir land in snib 
The SuboiTUnato Judge bold tliat there was nothing 
in the kabuliat to prevent the zamindar from keeping 
private i)aiks, and that the existence of snchp;«iksin 
the service of the zamindar was admitted by frovcni- 
jnent in a rubokarx .as early as 3831; and he c«ame to 
the conclusion on consideration of all the evidence 
that there was a class of private paiks o%'er whom the 
zamindar had absolute control, and that Snba Naih 
had belonged to that class. 

On appeal by the Secretary of State, fi>c District 
Judge confinucd the decree of the Subordinate Judge. 

He Jjold tliat for many years no holders of .service 
, tenures, except chowkidxirs and digars, bud done any 
police duties bej’ond those iiieiunbent oxi nil znmioOnr* 
and their servants ; that from 3810 and oiiAvaids there 
bad been a distinction between paiks known ns 
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cljowkUlai's nnd digarrf-who came within tho i>rovi- 
sions of the kaindint, and the ficcond class of paiks 
known as dal paiks, dal sartlars, etc., who did not ; and 
that Snba Nalk was one of the latter elms. 

The Secretary of State preferred a second appeal to 
the High Court, in the grounds of which he mised lor 
the Qr.st lime in the case the following contentions : 
(a) that the material issue In the cjise was whether 
the lands in suit \ycie at the scttleinunt in 1801 dealt 
with as ordinary lands of tlie estate or as jaghir lands 
reservetl for remunerating palks for services; (f») that 
important questions in the case were, whether the 
jaghir tenure of Snba Naik was in e.xistence at tho 
date of tho said .settlciuerit ; and what wastlie nature 
of the duties which -Suha Xuik had to perform at tho 
date of that settlement: and that this issue and these' 
questions had not been tried. 

• The appeal w.is heiuxl by BRErr and SoARFUDDlK 
JJ. who sot aside the docrco of the District Judge 
and remanded the case to him to try certain material 
issues which they hold had been left undecided, and 
to deal with the case in ucconlniice with directions 

given in their judgniciit. 

The Higli Court held that the question of title as 
•to whether tlie jaglnv land in dispute had been 
appiopriated at the time of tho Decennial Settlement 
in 1801 for that purpose and had been exceeded from 
assessment of Govorninent revenue was -left unde* 
cided ; that between 1853 and 1858 Baijn Naik had been 
a paik under the oidei’s of the police, and that he had 
. been in possession of 13 bighas otld of land as jaghir, 
and that the conclusion of the lower Courts that 
because Suba Naik was in possession of 26 bighas ho 
could not therefore have been in possession of Baiju 
Naik’s 13 biglias was not jnstified; that tlie District 
Judge had given no reason for his Ending that Snba 
Ji. 77 
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Niiik cj'ine within :i class of paiks called dal paiks, 
and was outside the provisions of the kabuliat; that 
it was necessary for the proper determination of the 
suit that it should be decided (a) whether the lands 
lield by Suba Nnik were Included in the lands 
covered by the kabnliat; (b) that a proper finding 
witli reasons should be come to on the question as to 
whether Saba Naik was exclusively employed on 
zamindavi work and performed no police duties ; and 
(c) if the jagliir lands held by Suba Naik or any part 
of them had been approiiriated for the maintenance of 
paiks doing police duties at the settlement, whether 
the fact that Suba Naik had not been actually 
employed on police duties could entitle che plaintiff 
to withdraw them fi'om the operation of the provisions 
in the kabuliat, to take khas possession of them and to 
discharge or appoint a holder of such lands at- his 
option. 

On this appeal, 

De Oruyther, K. C., and B. B. Baikes^ for the 
appellant, contended that by virtue of Bengal Eegula- 
tion I of 1793 the appellant had an absolute proprietary 
i)itei*e3t in all lands within tho ambit of his zamimlari, 
and that the onus was on the respondent to prove that 
any lands were excepted : see Secretary of State for 
India v. Kirtibas Bhnpati' Harichandan Maha- 
patra (1). There was no allegation or proof in tb® 
lower Courts that the lands in suit were chowkitlari 
chakrau lauds. Nowhere in the written statement of 
the j-osiiondeut Tvas it assorted that any iiortion of the 
land was subject to the clau.se set out from the kabii- 
liat of.1801, or that any part of such land was held by 
Suba Naik. Tlie nature of the lands was proiiorly 
ascertained by the nature of the services rendered by 

(1) (1914) I. L. R. 42 Oalc. 710, 722, 727 5 L. R. 42 I. A. 30, 35. 
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the holders. The c,ase of the nppcUuiil was that there 
were two classes of palks, the Govcrumcnt p.iiks 
performing police duties who wcie liable to be (iis- 
missed only by the Government (see Regulation 
XVII of 17y.'5), and the pniks who weie private 
servants of t\jc /.amlndar; and that Suba Naik was a 
private paik, and conflcQucntly the appellant was 
entitled to dismiss him. Both the lower Courts had 
held on the facts in acconlanee with the appellant’s 
contention, and tiic High Court had no power on the 
second appeal preferred by the respondent to interfere 
’With the facts so found. By section o84 of the Code of 
Civil Procedure, 1882, a second appeal onlj’ lay on a 
question of law: see Dur/;o Chowtlhrani v. Jewahir 
Siiiffh Chowdhi'i (1), and no .snbstantinl altoiution 
had been made by tbo corresponding sections (100 and 
101) of tlic Civil Procediue Code, 1908, in that respect. 
Oil second appeal, the lespondent raised for the first 
time questions for the decision of which the High 
Court, it was submitted, bad wrongly remanded the 
case. That Older ought to bo set aside. 

Si>' Erie Richards, AT. C., and /I. jlf. Linuie, for the 
respondent, contended that the appellant's title to the 
lands ami his right to dismiss Snba Naik had not been 
established. The appellant claimed a declamtioii 
of his title to the land; the respoudent admits that 
the land is within the ambit of ihe xamindari, but 
says that it was e.Kcluded from assessment as being 
assigned for the maintenance of the police force. 
Some of the paiks do both public duties as police, and 
also private services ; leference was made to Joy 
kissen Mookerjee v. Collector of East Bttrdwan (2). 
The cases of this class wheie the service is public 
as well as private depended on the question what was 
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the clnimcter of the land at the time of the decennial 
settlement, A wrong construction was put on the 
kabuli'it, and the findings of the lower Courts did not 
determine the main is.sues arising in the case. The 
respondent was therefore entitled to question the deci- 
sion of the District Judge : the misconstruction of a 
document was a question of law on which a second 
appeal would lie: Fateh Chand v. Kishen Kmnvar(\). 
No doubt the {(ue.stion was only raised for the first 
time in the grounds of appeal to the High Court, but 
it is one that ought to be determined in the -suit, 
namely, whether the land was assessed in the settle- 
ment of 1792. The oidcr of the High Court was there- 
fore rigid. 

The appellant was not called upon to reply. 

Tlie judgment of their Lordships was delivered bj' 

Lord Parker. This was an action in which the 
appellant, as plaintiiT, sought to recover posse.ssion 
from the first and second defendants of a jagliir con- 
" taiuing ubont 26 bighas of land situate within the 
territorial limits of the parganah Nayabasan in the 
district of Midnaiioro, of which the appellant was the 
proprietor. The' Secretary of State, wlio alone has 
appeared as a respondent in this appeal and is here- 
«after referred to as the respondent, was added as a 
thiwl defendant, because the Government of India 
disputed the right which the appellant was asserting 
in the action. Tbo appellant’s case was that in 1898 
one Suba Naik was in his personal service and hold the 
jaghir on service tenure determinable when his employ- 
ment ceased ; that he had duly determined the employ- 
ment of Suba Naik and given him notice to quit his 
jaghir; tliat Suba Naik had refused to deliver »p 

(I) (1912) I. L. R.34.AII.579 ;'L. K. 39 I. A. 237. 
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On reference to the wiitten .statement of tbe re- 
spondent by way of defence to the action. It will be 
found that, so far as materia] for the purposes of the 
' jJre.sent appeal, he i-elied entirely on the provisions of 
the kabuliat. In order to succeed he had. theiefore, 
to prove that Suba Naik held by service tenure 
involving the perforiuance of police duties. Curiou.sly 
enough, tlie first two defendants put in a statement, 
by w.iy of defence, reixidiating this. Tlieir case was 
that the^’ were in po.ssession b}’ hereditary right on a 
service tenure wliich <Iid not involve the performance 
of any police duty, but that the appellant had no right 
to dismiss them if they wete ready and willing, a.s 
they in fact were, to perform their-proper services. 
They subsequently applied for leave to withdraw this 
statoineut and sub.stitute another. This applic.uion 
was refused, bur they appear to have given evidence 
at tbe trial in support of the raspondeut’s case. 

The Subordinate Judge found first that there had 
always been two classes of p.uks within the pargitnah: 
(i) paiks who Ijold their jaghirs in considerationof the 
parformance of i)olice datie.s, and (ii) iJaiks whose 
tenure service were i>ersoiial to tlie zamindar He 
also found that Sub.i Nuik belonged to the latter class. 
On these findings of fact he lield, and in their Loni- 
sUips’ opinion rightly bckl, that the defence of the 
rc.-ipoudent failed, and gave judgment in favour of tlic 
appellant. 

The first and second defendant-s weie cojitcnt with 
this decision, but ’the resi>oiident appealed to the 
District Judge, Avho ciiine to the same conclusions hofli 
of fact juul law ;is li.ad been conic to by the Subor- 
dinate .Imlge, and dismissed the appeal with costs. 

The re.spomlent thereupon presented an npi>eal to 
the High Court. By section 5S1 of tlie Civil Pmcc- 
duro CchIo then in force the Hi”h Court us .‘'ccoiul 
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Court of Appoal warf hound by tlio lhulUif».s of fact of 
tlu* District Judge. In their LonLsIiips* opinion the 
High Court was not at liberty to (lisreganl the finding 
that Suba Xaik belonged to (ho class of pailcs luiving 
no police duties, on tin; ground that tlic District 
Judge gave no reasons for coiuing to this finding. 
The reasons of the Dl.strict Jmige are clear. He had 
considered the evideneo, and saw no leason for diirer- 
ing from the conclusions at which the Subordinate 
Judge bad airived. The High Court thoiefore could 
only allow the appeal on grounds of law, and as they 
agreed with the Court below* on the construction of 
tbo kabuliat, it is not obvious wbat other questions 
of law arose, The rcsiiondent. however, urged upon 
the High Court that the Courts below had entirely 
misconceived tlu? issue they had to try. This issue 
was, he contended, witetlier the lands cutnprised in 
tbo jagliir in question were chowkiduri cliukiaii lands, 
that is, lamlH-whicIi at or-beforc the settlement laid 
been appropriated or assigned for the mainteJiance of 
the police force, and by reason of such appropriation 
excluded liom tlie ^amindari as>c.ssment It is in 
their Lordships' opinion quite cle,u' tliat no such issue 
was r.UHCcl by tim ple.uling.s. Hu<l tins been tlu> issue 
ruined by the pJcading.s, the question wJielJjor Suba 
Naik was a paik w’itb police ilntics would have lioen 
of little importance if not quite immaterial. The 
appollaut would bo lueeludcd ljy Uegulations I of 
1793 and XIII of 180, *> from utilising chowkldari 
cbakx'an lands for veiuuner.itiiig poisons who wevo 
his porsonal .serv.ints and perforincsl no police duties: 
but as appears from tbo case of The St-crvtai'n of State 
for India v. Kirtibas Dhupati Jlarichandan Maha- 
potra (1), the onus of ptoving that the lands in 
question weie so appropriateil orassinged wouhl lie on 
(1) (J9U) I. L. n 42C4lt 710. L, It 4» I. A. 30 
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I'esijoudent. Tlie kabulint. contains no reference 
wliatover to any such lands. 

admitted 'befoR? tbeir LoidsIiiiJs that tkis 
'iJEo contention was put forwaid for the first time before 
Secretauv Court. Such a'dinission could liaully be 

OF State avoided. The real Question iii^on the 2>iPadings was 
FOR India, whether the appellant could rightly terminate SuRa- 
Naik’s tenancy. The new issue suggested raises the 
question not whether Suba Naik’s tenancy- could be 
determined, bnt whetlier it ought not to be deter- 
mined and the jahgir utilised for maintaining some 
police ofllcer appointed by tlie Government. Never- 
theless the High Co.urt held that this was the real 
issue, and, aa it had not been tried, discharged the 
order, of the District Judge and remitted the action 
for rehearing. It not only did this, but ft ordered all 
the costs already incurred to abide the result of the 
rehearing. In otlier woixls, if the appellant failed on 
" a Jiew case sot up for the first time -on the second 
appeal, lie would have to pay tlie whole costs of the 
issues on which be h.ad siicceetled in tlio two. Courts 
below. 

In their Loixl8bii>’s opinion, even if it be compe- 
tent to the High Court to remit a c.ise for jchearing 
on an issue not raised in tbo pleadings or even sug* 
gested in the Courts below, this ought only to be done 
in exceptional c.ises for good cause shown and on 
payment of all .costs tbi-ovvu away. In the present 
case the lespondenfc showed no ground whatever for 
the indulgence he cinimed. He did not suggest that 
lie had been in any way taken by surprise or h.td dis- 
covered fiesU facts of which he was unaware when 
the case was before the lower Courts. The possi- 
bility of the lamls in question being chowkidari 
chakran lands, which could not, accoixling to tlie 
regulations, be I'c.suuicd. fn«.st have been pre.sent to 
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the mimls of his uclvUors when hin stiitciuent by \Yay i9ic 
of defLMico NV.is lileil. It had been suggested by the 
Mngistnitc, who^e oi-doi* neccssiUited the action. The Ciiindha 
action of the rcHpoudent^s advisers in not mising the ^Deo^ 
point ninsf have been delibcnite. Witli knowledge ^ 
of it iie elected to Oglit t)te action on tliC question or Stats 
whether Suba Naik could riglitfiiUy be dispossessed 
of Ills jaghir, rather than on the question whether he 
ought not to be dispossessed and the jaghir utilised 
for police pnnioscs. The i-ecoixl conhiins little or no 
evidence pointing to there being any chowkidaid 
chakran lauds' which could not be resumed within 
the pargaiiah. On the contmry, the RuhakaH in 
Persian, tljo gomiinonoss of which was accepted by 
the District Judge, points the other way. The re- 
spondent (loe.s not suggest that he has any further 
evidence. 

Their Lordships are therefore of opinion that this 
appeal should be allowed with costs here and below, 
and that the oitler of the District Judge should be 
restored, and tliey will humbly advise His Majesty 
accordingly. 

Appeal allowed. 

Solicitor.s for the appellant : T. L. Wilson ^ Co. 

Solicitor for the resiiondent .• Solicitor, India Office. 


j. V- w. 
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U*ftjrt tV. H. ChalUrJea an I Ilirhartitoit JJ. 

SALIMULLAH 
PROBHAT CHANDRA SRN.* 

inn'ln Late— Partition— ‘flight to i>arUlio^i—Paititi'>n lel'ceen co-oi^net* 
— fit'enionar/t interett — AdmtnittraVtr t pntcer to tnjufer proftrty—' 
PtrutatutU lea$et — Prolate and AdmtniflralioH Act (T of ISSI) $. SO 

Wh''rc plnintjUn tti a yiiU for parl'tion wore iti joint po«#e*»lon of corUiii 
property with tlio Jofen Uuts .ai co^^liarcra under Ioa<c« which purported to 
bo permanent leaser granted |.> them U'-Joran arrangement Mtictioned hy the 
Court, and wlicro li*c onJy pcr»on at the time of the t'Uit iuteroHUHl in 
challenging the plaintiffs’ right wai a part} t'> the suit and did m»l ronttst 
the suit 

ireldy that tlio pUirvtiffs were colUlod to {wirtitiou and the fact that the 
partition would have to Ih» ect a-IJc if the rove.nioner on cotniiig into 
possession of tho projierty succeeded in a suit for setting aside the Ica'cs, 
was not siillicient ground for refusing tlio plsintiffs the right to |>.artition. 

SauJar v. Parhali (f)aad i?A<iy»cj< Sahti v. Stj^n Jlehari Milter {2) 
followed. 

Second appe.vl by Nawab Sir S-ilimtiUaU B^vUtulur 
aiul othui>9. tho pinintiirs. 

One Madhii Siulaji Das (Uetl i>ossosaOtl of cortaiti 
proi)erties and loavin*' him surviving his tvidotv, 
Shyain Poai'i, and four sous, ^Eoliini Jrohati, Radhika 
ilohan, Lai Mohan ami Khettra Jlohan, Sabscquont- 
ly. the interest of 'IChettnt Mohiui in the ostalo of ids 

* Api'cali frim ajipeiUta decrees, N’os. Itiliti .and li»5" of 

•gainst tlic dei.rco of F. \V. Ward, UNtrict Jii Ige of Tipp Tali. dal--d Fch. 6. 
1913, aHirnihig the decree «»f Sitkauri llalJar, Sul>ordiiia:e Judge of 
Tipp^ra, dated Fik 9iJ, 1913. 

(I) (1389) I. I.. It. 13 .VII. 51 ; (3) (1911)) 1. 1. It. 37Calc.yi3 : 

I. It. 10 I. .1. ISO. 1.. It. 37 I. 193. 
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dcce;i^cd father devolved on Mohiiii irohaiiuiul that oE 
Riulhika Mohan and of I^il Mohan on their wido\Ys, 
Gobiinhi Rani and Priya Molce, resspectiveiv, Oji tlje 
27th Soptenibor, 1S‘.)0, ^fohini Mohan executed a mort- 
in favour of the Kasterji Mort^»;ige ami Agcjicy 
Co., I>tl., for the >^uul of l?.s. 2.50,002) anti it] juji-suance 
of t]}c cojiditions therein eonlained lie also executed u 
power of atlonioy, wlierebi* he conferreil on Mes.srs. 
Garth and We.tther.ill the entire mauageincut of tlie 
niortgigcd property ami nmlertook not to interfere 
with the sajju* in any way. On tlio 28tb December, 
1890, Mobiui Mohan died and his estate devolved on 
bis mother Shyam Peari. Onibe21>tb January, 1897, 
one Soshi Bhusaii Guha obtained letters of admiii' 
i.stmtion to Mobini Mohau’.s estate. In conscrpience 
of cerUiti dilllculties having arisen in the proper 
management of the estate of the <lecea.sed mortgagor, 
a deed wa.s executed on the 3rd April. 1897, between 
Soshi Bhusaii Guha as adminisfr.itor.-tbe said com- 
pany as mortgagee atul Messrs. Garth and Weatberall, 
whereby the mortg.iged properties were ti-ansforred to 
the latter as ammiikhtears, mauagcr.s and trustees 
with powers to manage the said properties and to 
gi-ant perpetual leases. On the 1st May, 1897, sanction 
of the District Judge of D.icca was obtained to this 
deed of trust by Soshi Bhusaii Guha as rofpiiretl by 
section 90 of the Probate ,iml Administration Act. 
Under a separate iudentm*e Priya Moiee also executed 
an usufructuary moitgage fora term of years in les- 
peel of her share iii her deceased husbaiid’a^ estate as 
well as a trust deed with simiLir powori in favour of 
Messrs. Garth ami Weatherall. Some time after exe- 
cuting these deeiis Priya Moiee dictl ami her interest 
in the esluie was inheritotl by Shyam Peari, who thus 
became iiitorested in (he shares of Ifobiiii Moh.iii, 
Lai Mohan and Kbettra Mohan, while the iatere.st of 
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^ Radhikii ilolnm stitl renuunetl jin Golnnda Kaiii, wlio 
Saumollau living’ at the time of the iH*e.senfc suit. Under tlie 
I'ROEHAT conferred on the tru.stee3, -two dar-sikmi 

CitANpRA tenures mid, a ill respect of certain shares 

in Shyam Peari’s and Piiya Koiee’s properties were 
granted to the plaintiflCs by the trustees in 1903 and 
thereafter the plaintiffs continued in joint possession 
with the other co-ownervS, none of whom ever objected 
to the joint possession. Within a year of the grant of 
letters of' administration to Soshi Bimsan Gnha the 
aclministration ceased. On the 1st September, 1910, the 
lilaintiffs filed three suits for i>artition against all the 
co-owners. Two of these suits were in respect of the 
dar^sikmi tenures and one in respect of the pa/;u' 
Udnk. The plaintiffs alleged that owing to the dis- 
ugi'eeinent amongst the co-owners, tlio i)laintiffs always 
had dif&cnUies in connection wilii the collection of 
routs and as the defendants were unwilling to agree 
to an amicable partition, these suits were brought. 
Some of tiiG defendants contested the plaintiffs’ claim. 
Both the Courts below dismissed these suits dealing 
with them jointly. Tlie 'plaintiffs, thereupon, appe.ll- 
ed to the High Court. 

Mr. Ckakravarii, with him Bc^bu Surendva 
Nath Githa, for tho appellants. Under section 90 of 
the Probate and Administiation Act tlio admiiii.stmtor, 
in whom tho entire property vested for all purposes’ 
had full powers to alienate tJio property or any 
l)ortion of it and to ci'cato trusts, prov^ided tho pre- 
vious sanction of tho Court was obtained. The woixls 
of that section were quite general. This sanction w.is 
obtained. The pcnnaiicut leases gi-anted by the trus- 
tees, Messx's. Garth and Weatlierall, to tho plaintiff.^ 
in re.spcct of the.ie properties were not void, bat void- 
able. They had Complete authority to enter into tho 
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leases which werc cxcculcd in tlie couii>e of then' 
inanagoinent. As i-eg;inls the leases of tl>e properties Saumoluu 
belonging lo the share of the widow Priya Moieu, ^ 
they wei-e o)i the same footing also, tliat is lo say, Chavdra 
liiey were not void, but voidable. The only persons 
cntillcd to avoid tl»ein WiLs not any of the conteatiui' 
defendants, who had no immediate interest in the 
property, but Syaiu Poari who was made a party to 
the suit aiul did not oppose it. The plaintiffs being' in 
joint posscsslou wilh tlic defendants were, thoreforci 
entitled to partition. The cases of Bhagwat Sahai v. 

Bipin Behciri Shubhadra Dassya v. 

Chandra Kxtmar tJag The Bastern Mortgage and 
Agency Co.., Ld.. v. licbali Kuinar BnyiS) and 
Sundar \^*Pavbali{^) wore relied on. 

Babu Jogesh Chandra Ray (witii him Babu 
Jatindra ^ath Bose and Babu Kshitish Chandra 
Neogi), for the respondents. Messrs. Garth and V’ea- 
thcrall were not e/»titled to confer any title on the 
lessees. The trustees’ powers were confened on them 
by the administrator wlio had no rigla to delegate his 
authority. The sanction required in section 90 of the 
Probate and Administration Act must be sanction in 
each case. General .sanction would not do. It was 
necessary to obtain particular sanction in eacli case. 

In order to maintain a suit for partition, tlie plaintiffs 
must prove that they had both title to and possession 
of the properties lo be partitioned. In the 2 >ro.sent 
.suit tJio leases were n<it grantc<2 by the administrator. 

In fact admlnistnition liad ceased long befoie the 
leases were gmnle»l and tlio powora of the trustees 
had conserjnently lortulimUsl. Tlio cases of p<*rma- 
nciit leases grafded hy Iho adiiiliilslnitor himself had 

(1) (>010) I. Ij. 11, M Cflk IMS ■ (»i (iiUMpnu. I.. J. OGO. 

U. II. ai i.A. 1^9. (Il L. I{. li Alt. 51 ; 

(‘i) (100,1)8 u, W, N. r»|, I.. II, 1« I. A. 180. 
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no upxJlicatioii toOiissnit. Tlie plaintiffs liad mei'ely 
Salimullai! lunited interest in the properties. 

I'tomuT person entitled ton limited intere.st cannot be said 

CiiAXDBA in all ca.se.s to be entitled to partition: see Hemadri 
Sen. 2^ath v. liamnni Kunlct Roy (1). In each case it must 
be .shown that a co-owner w.is eiititletl to partition as 
a matter ol right before i)artition would be allowed. 
The case of iSnijd'ij* v. Parbati was one between 
two co-widows ciaitiiiiig under the same t[lle and 
had no ai)pUcation to tho present suit. Even two 
co-widow.s were jiot entitled to enforce an absolute 
i)artition. The cac»es of Gajapathi Nilamaiii v. Gaja- 
patJd Radhamani (3), Jijoyiamba Bayi Saiha v. 
Kanxakshi i3ai-5ai6a (I) wevo i-olied on. A Hindu 
widow was not entitled to alienate the estatQ inborlted 
from her liusbaiid where such alienation jiiigbt pro- 
jiidic-* any reversionary heirs: see BImywandeen 
Doohey v. Myna Bai (5). Having regaid to all tho 
circumstaiices this was not a case in which partition 
should he gr.uited. 

Mr. B. Chakravarti., in reply, referred to tho case 
of Bha(jwat Sa)iai v. Bipin Behari Mitter (6;. 

N. R. CU.ITTEIUEA AT^D KiCnAUDSDN J.l. ThCSC 
appeals arise out of suits for partition, and tlic Courts 
below have dismissed the suits upon a preliminary 
point, jjamely, that the jilaintilfs had not acquired 
any such interest in the i>ropcrtie3 as to entitle them 
to miuntain a suit for partition. 

It appears that one iTadliu Sudan D.is loft four 
sons, Mohini Jlolnm D.is, Ifcidhikn Jfobnu Das, Lai 

(1) (1857) 1. L. R. 21 C.lc. 575, 580. (1) (1858) 3 )UJ. II. 0. 121. 

(2) (1889)1. L. 11. 12 .Ml. 61; (5) (18C7) 11 .Moo. 1. .1. 187. . 

L. n. 10 1. A. ISO. (6) (1910) I. L. 11. 37 Colo. 918 ; 

(3) (1877) I. L. 11. 1 M.o,l. 290 ; L. 11. 37 I. .1. 198. 

L. R. 4 I. A. 212. 
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Moliaa Da.s and Khcttra ^lohaii Das. Khcttni ^tlohaa’s 
interest devolved uiinn Mohini iTolian. Radhika 
Mohan’s intoifst devolved upon his widow Gobiiida 
Rani and Lai Mohan’s inteiest was inherited by his 
widow Priya Moiee. Mohini Mohan D.is obtained a 
loan of Rs. 2.50,000 from the Eastern Moitgiigc and 
Agency Company under a deed of mortgage dated the 
27th September, 1800. One of the conditions upon 
which and subject to which the said eompaiiy agreed 
to ginnt the said loan was that the mortgaged i)iopei- 
ties should be managed entirely and without any iu- 
teiference from the s;ud mortgagor by Mr. Garth and 
Mr. ■\VeatiieraU, and Mohini.Mobau executed a power 
of attorney iu their favour Mohini Mohan died on 
the 28th Dccoiuber, ISOG.aud Lettersof Administi'ation 
of hU estate were gnuitcd to one Soshi Bhnsan Guhn 
on the 29th January, 1897. The mortgagees, it appears, 
subsequently found that there were diOicultios iu the 
way of management of the estateand in tlio cojiduct of 
law suits wlrich could be avoided if the properties 
were vested in trustees. An indenture transferring 
the mortgaged pioperties to Messrs. Garth and Wea- 
therall as trustees with powej-s to manage theju, 
which included the power to grant i)eri)olual leases, 
was accordingly drawn up and submitted by the 
administrator to the District Judge of Dacca who 
sanctioned it on the 1st May. 1897. On the 3id April, 
1897, the indenture was executed between the adminis- 
trator SosUi Bhusan Cuba representing the eatato of 
the mortgagor iloiiini Mohan Das, the Eastern Mort- 
gage and Agency Company the mortgagees, aud Messrs. 
Garth and Weatberall the trustees transferring the 
i)roi)crties to the latter as am^mukhtears, mnjiagers 
and trustees. Priya Moiee executetl an usufructuary 
mortgage in raspect of lier share iu favour of the s.ud 
Messrs. Garth aud Weatberall fora term of years aud 
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also 11 ti’ust deed with. Bimilar powers. These trustees 
■Saumullah fJt’anted certain permanent leases, clar-sikmi tenures 
PROBaAT cases, and u patni taluk in the third, 

OuAVDBA 0^ favour of the piaintiils in 1903 in respect of certain 
shares in some properties and the plaintiffs remained 
in joint possession of those shares with the other 
co-owners since 1903: and in September, 1910, the 
plaintiffs brought these suits for partition against 
those other co-sbarers. 

it may be mentioned here that on the death of 
Mobini iloiian and Priya Moiee, their estate devolved 
upon Shyam Pearl. The Court of appeal below held 
that section 90 of the Probate and Administration Act 
does not empower an administiator appointed under 
the Act to delegate his powers to others ; that even if 
the trust deed was valid, Soshi Bhusan being* dead 
his administration ceased many years ago, and the 
“ sab-trustees ” could not gmnt leases atlor their own 
tiusteeshii) ceased ; and tliat in any case they had no 
^ right to grunt permanent leases it being nowhere 

provided that their, possession was to be iiermauent. 
As regards Pnya Moiee, the Court below observes that 
it was not the case of the plaintiffs that she executed 
the leases for leg.il necessity, and she having died, any 
permanent leases granted in respect of her share by 
.the said trustees are voidable. 

That Court acconliiigly held that the leases set tip 
by the plaintiffs were voidable and that “ it is clearly 
then undesirable that a partition should bs effected 
until it is 'defluite that such teases are not so 
voidable/' 

It is uniiGcessiiry to consider In the present cases 
whether the leases obtained by the plaintiffs from 
Messrs. Garth and Weatheniirurc valid or voidable at 
the instance of the rovcrsiouer after the death of 
Shyam Poari. The i>laiuti0n'aio in joint possession of 
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the sliures with the defetuluiits as co-sharers, under 
leases wliich inirport to be permanent leases, y:nintod 
to tlieni under an arr.uigeincut siinctioncd by the 
Couit. The only person at present interested in 
challenging,' their right is Sliy.uu Pearl wlio is a party 
to the suit and she .does not contest the .suit. The 
contending defendants have no interest whatever 
either present or future in the shares in respect of 
which the plaintiiLs claim to be lessees, and the plaiti- 
tiffs have been in possession jointly witli them ever 
since 1003 without any objection on the part of the 
dcfciidaiUs. In fact in some lant suits these defeii' 
dants made the present plaintilFs parties-defendaiits 
as co-shiU'er landlords. We think that under the cir- 
Guinstunces tOp principle laid down in the case of 
Sundar v, Pai'bati(l) applies. In tliat case two 
Hindu widows wore in lawful possession of properties 
of tuoif deceased husband nnd one of them brought a 
suit for partition against the other. Tlioie was a 
question in that case wheUier there liad been a valid 
adoption made by the deceased husband and whether 
the estate liad been given to the said adopted sou by a 
will of the deceased. The Judicial Committee held 
that apart from those questions, the fact of joinc 
l)ossession by file two widows of the estate which 
belonged to the testator ever since the death of 
the adoptc<l son appeared to them sufficient for dis- 
posing of the suit in f.ivour of tho plaiiitill. Referring 
to tho possession of the widows, their Lordshii)s 
observe. — “Their posses.sion was lawfully attained, 
in this sense, that it was not procured by force or 
fraud, but peace jbly, no one interested opposing. In 
these circumstances it does not admit of doubt 
that they are entitled to niauit.un their pO'>se.ssion 
against all comers except the heirs of Pjonisukh 
(1) (1889) I U It. 13 AIL 51 . L. It. 16 I A. 186. 
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iuioiUotl son) oi‘ «f lUUloo S;ihui (tluj Uooouseil 
huskuul) uno or oihor of whom (it is uiuioooss;ii*y 
lo s;iy wliiciO is tho only poi'sou who oun plciul 
i\ IHvforablo lilio, Unt lu'hhor of ihose possible* olaim* 
ant^^ IS in tho tIoUl ami iho willows haw tlioivfoiv, 
each of lliom^ an oslalo or intoivsi in r^*sj>ool of hor 
possession^ which cannot Ik* impaiivil by the ciivum- 
stanco ibal they may have asoribeil their possession 
to one or moixi other titles which ilo not belou]» to 
them.'' 

The s;une considenition applies to this case. It, 
is coutemled on beUaU of the ivspouileuls that the 
Court ou^*lu lo lake into ct>nsuler.il|on the fact that 
on tiie iloath of SUyjun IVari* the reversioner may 
brinj' a suit for seiiinji asUle these alienations, ami 
that iC he succeeds in iloing so. the (urtition would 
have to be set aside. That we think is nota.sulll- 
oiont j^ixmnd for ix'fnsiny the plaiiuliTs tlie rii^ht to 
ivtrtition whicli they have at piv'sem in rospoei of 
their possesdon. In the case of lihujuMt Sahni w 
iiipiii />V/niW it w;is held by ibis Court 

ibat tho inoAiintndor.s (the plaiuiilts in that e.ise 
for ivirtitiou) had not sucii a permanent inteivst iis to 
ensniv that any iwrtition then cIIooIihI would l»e o( 
endurinyr otTeoi, on the yixmnd that the moAiir.rrnl tr.s 
in that VMM' mijjlit incur forfeiituv in v'ortain v\mtiu- 
j^'ueics mouiionod in the lease. Their Un\lship< iu 
overruling tho decision observotl as follows ; — 

’* Uni those learned Jwdi^es \i\ihl that the rij;bt v\( 
lurtition, which wonhl otherwise have, helon.ced to 
the appeU.xnts. the mo.Y.iAii'M U'S'WMS lost by wa^^vm 
of the fact that tlu'ir iH’iJImimW is liable to forfej- 
tmxWn eortain eontingeiu'les and theivfoiv is l.u'kiu:^ 
in the p-.*rmauenw of interv'st neeo>s;\ry to support 
a claim for iurtiti%nu Their l«v»r\lships aiv of opiaiou 
( 1 ) tnno) r, u ii,3TCiJo.eis; u it. a; i a. uk 
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thut the distinction thus introduced cannot be 
suj>ported. 

"The title of the appellants is a permanent title, 
though liable to forfeiture in events which have not 
occurred and the rights incidental to that title must 
in their Loj-dships’ opinion be those which attach to 
it as it exists without reference to what might be lost 
in future under ehanged circumsbmees.” 

Having regard to the cii'Cumsiunees already stated 
and to the fact tiiat the only pci'sou who is now inter- 
ested in challenging the title of the plaintiffs has not 
contested the suit at all, we think the Courts below 
are wrong in dtauiissijig the suit upon the prelimin- 
ary ground mentioned above 

Tbo decrees of the Courts below are accoi-dingly 
set aside and the cases sent back to the Court of first 
instance in order that they may be tried on the 
merits. 

Costs of these appeals will abide the result. 

0. M. Appeal allowed; case remanded. 
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3Iarch 21. 


CRIMINAL REFERENCE. 


Hefure ChtUy and Wulmsley JJ. 

EMPEROR 

V. 

SHEIKH ABDUL.* 

' Security for yuotl behatiour — Piecivut convictions, proof o'" — Central 
Bureau rtyisttr of thumb mjneisious, evidenliary value of — Extract 
from jail register icUhout proo/* of IJentlly-^Locus pxnHenlia — Cri- 
minal Procedure Code {Act V of i8S8), s. 110, 

* WUenovcr proof of provious convictions is leqnired, whetlicr uudrr 
section 75 of ilio PoqaI Code or Chapter VIII of the Criminal Proooiiuie 
Code, such previous convictions mn»t bo proved stiictiy ami in nocordnnee 
with law, and unless so proved no Court can take tlirni into consideration. 

A register produced from the Central Bureau purpurtiug to contain the 
thumb impression of the accused and his dpscriptive mil with a list of his 
previous convictions, wJieo there M’as no evjdenco buw it came to Ic mads 
and -loigcd in the Central Bureau nor from wliat par'ic.ulais tiiO previous 
convictions were recorded and cerUflod, was Iie’d insufficient proof of siicii 
convictions. 

An extract from the jail register showing previous conviction* of u 
certaia person with a//arrj and certified copies of previous convictious of 
the same in the absence of evidence of identity with the present accuscJt 
hebl insufficient to prove pievious convictions of the latter. 

. A person who has served the period of lii's imprisoniucnt shou/d he 
given a chance of reforiuiiUon and should not be proceeded with under 
section 110 of tho CrimtoalProceduia Code noon ater iiia einergenfc from 
jail. 

Junab Alt v. Emperor{l') referred to. 

Although general staleioents of witnesses, e.y., that tlie accused are 
all pickpockets and that every one is afraid of tliciu, may not be wholly 
inadmissible in evideueo, no Court should act on a body of such cvtdeiica 

"Criminal Reference, Ifo. 2 of I9l5, by E. Kcays, Oilg. Chief I’rcsi* 
deucy MagUtrato of CalcJtts, dated S«p.21, 1015. 

(1) (1904) I. L. U. 31 Calc. 7d3. 
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without testing the EtatcmcQts of tho wUneaect adJ ohlalQiiig from them 1916 
some partluilaia of the facU on wfiicli their gCDCffll gtatcincotii arc made. ^ “ 

The case of each accused should be dilTereDtiAtcJ in the evidence and ^ 
the order of the Court. Sueikh 


Auoui, 

PJIOCEEDIXGS Nvero taken a^f.iinst Sheikh Abdul and 
five otliers before -Mr, Keays, Oiliciating Chief Presi- 
dency Magistju to. under .<». 110, els. (a) and (/), the 
accusatioJi being that they were habitual tliieves and 
so desiierate and dangerous ns to render their being 
at large without-security hazardous to the coiniuuuity. 

The Mugiatmte after hearing evidence passed, ou the 
21st September 1015, an order umler s. 118 directing 
.eadi of the above persons to execute bonds in the 
sum of Ra, 500 to be of good behaviour for three years 
with two sureties each in the like amount, and in 
default to rigorom imprisoiimcut for tlie same period* 

He I'eferred the case to the High Court under s. 123 of 
the Orimlual Procediiie Code. 

Thu case was Iieaul by the High Court on the 2l8t 
and 22ud December 1915, and was remanded to the 
Magistrate, on 3itl January IGIG, by the following 
order : — 

“This IS a referencs uo>lcr secUoo 123 of the Criminal Procedure Code 
in the matter of six persons, SlieiLIi Abdu), Sheikh llonia, Abdul Hahim, 

Sheikh Cheena, leak Khaa and Sheikh Dombift. Aodther accused Sheikh 
Wazid IS absconding and so bas not been dealt willi by the order. The 
six men above named have each been ordered the Actiog Cliief Pro* 
fidency Magistrate to execute a bond for Hs. 500 and to lind two sureties 
each for Rs. 500 tube of good beliaviour for three years, and in default 
of their so doing to be rigorously impnnoaeti for three years. 

Wo hnd our^ohes unable to deo) with the reforeoce oq the nvoej as it 
stands before us, and » e regret to say iliat this is duo to the extremely 
careiesi and uosatisfactory manner in which the case has been disposed of 
by the Court below The ca»e agmnet all the accused w as that they were 
habitual ibievesandjlfoperate and dangerous characters under cl*, (a) and 
(/) of scclioi; ^me twent) witnesses were called who all came with 
one refrain ‘ 1 .oow all the aecuscd. lliey are ail piokpoi-kcts. Every 
one i» afraid of them ” Ihe Sub-Insp.'ctor, X. C. ''hstt<*rjee, iheo 
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iiifim.iloJ lliat lio luJ cxAiiiiacti 07 wituc'«>i anJ was preparcJ to call tlicm 
all. Ho aiMed (.as l»o ojjght oot to liavc l*coiiallo\\oiltodo)tliatevcry 
person lio li!i<l ox.nmineJ boro out the charges .against the acciueJ. After 
another wituws had boon exanilncil Uw Magistrate intimated that snfticiont 
had been called already. He thereupon drew np .a general order against the 
six persons under section 112. The prD<.ec(ition witnesses were then cros«> 
examined, witnc^ses were palled for the defence and the order the subject 
of this roferonce, was passed. It was argued that tlio procedure followeii 
by the M.agistrato was incorrect, but he ap]>e.ari (oh.uo proceedetl .as in a 
warrant c.ise, and that :s the procedure prescribed by section 1 17 for ca.'^es 
wbero t!io onler requires seoiirity for goiHl behaviour. The accused haac 
not U'cn {irojudicod in .any way by the form of proccJiiro .adopted. 

They have, however, good cause f.»r comphunt oo more substantial 
grounds. .VlthuiigU ntider section 117 the f.ict that a person is .an liabitiisl 
oftendcr may be proved by evidence of general repulo or otherwise, .and it 
cannot 1*0 sahrUiat the very general statements of tlio witnesses were 
wholly inadmissible in evidence, still no Court ought to act on a body of 
evidence such as that before us without making some attempt to test the 
sUtcinents of (ho witnes.sos. and obtain from them some particulars of the 
facts on w hicli their general stalcincnts were lva»od. ^to attempt w hatever 
wju made to dilTcrenti.»te the ca«ci of tl»a sevc'al accas>xl, though it H obvi- 
ous that they canuut haa-c Ih'cii associated in every individual act which each 
witness m.iy have seen. Xo attempt was made to dUtinguish l>ct\\ocn them 
either in the ovidouoe or in the order of the Court, .Vn cs'cn more serious 
ground of compI.aint is with reganl to the previous conaictions allege^l 
a 5 .dn>l several of the accuM.*d. l^rcvioua convictions wore .allegevl against 
liNCOUtof thcMX, but in no ca>c Were those convietioiis properlj- proved. 
These incu appear to have many oi«a«fs, an 1 i.i seroral in^tauces the conv ic* 
tions were in diiTerent iwmes from those now- liorue by the aecuH'ii. In 
8uchca'>esno salisfaclory proof of identity w.m giwn. .Vgainsl Slicikh 
Bomlua no fewer th.iii eight previous con\icU»ms were all.'ged, of w hieh no 
proof whatever was forthcoming. The reason given at the Ikir was tbit, 
as he had iKen couaictcd in llombay, it wxhiU have taken too loiigand been 
loo troublesome l«» gt'l evidence from there. Now tiie proof of previous 
coiivielions is manifi.stiy of the greatest iuiporlanco in eases like the projfnl.. 
It is impo'stble to s.ay from the Magistrate's juilgment how f.ar, if at all, he 
look them into conddrralion. If they had In'on properly* prowl an 1 con* 
sidcnxl, it might have made a great ditTereaee l*ol\vecn the several aeeused, 
one of w Innii ii.as no prcaiaus conaiciions, w hile twai olliera an? slid to hare 
six and eight ro'js>:tiveIy. Wc accordingly m'hJ luek tlie ca^e to the 
Mvgislrate f“t ahft T.'conlm^ of fatl'ier cvidewci. Soms vilArl should b* 
made to .ascertain from the aarions witne..'«*i what they know agairi't 
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cacU iadi\i<hul accubcJ. All prc%i^u3 con\ictiuiis alleged should bo properly 
proved. The casi o£ each accused should theu be separately considcreib 
• The accu‘^:J will have the right to call such further criJenco in their 
defence, av they nny ha alvisc', to meet tite fresh eyidence that is adduced 
egainit them. 

' The case shoul i be taken up at once .and disposed of with as little delay 
as possible. The Magistrate should then return the case with his opinion 
upon it, to tliis Court. Vending Vhn heating the accused may V>a released on 
bad to the ealifaction of the Magistrate.” 

After taking further evidence the sragistrate sent 
back the reconl to the High Court with the following 
opinion 

“ The prosecution hare called twenty'Onc frcsli witiiesics, twelve of 
whom solemnly proved the previous couviclions against the various accused, 
and seven were called to prove spcciBc instances of thefts against various 
accused (eonio of them did not come up to expectation) and tvro on subsi- 
liiary points. 

The prosecution have now prwveil five prcvione convictions egaiost 
first accused, one previous coavicUon against third accused, two previous 
convKtlons against tifth acoucJ, eight previous conviclioas against siitli 
accused. 

Tiie second and fuiirtli accused have uot b.^eii previoudy coDneleJ. 
Tiio second accuso.1 is the rephew of bim.no« (*»ho ha* already been hound 
down ai the Iiarbourer) and lives with him. 

The additional evidence impliLAtes SHok Domi, .kUluI nahira, 

Chcena and Uomhia Sheik Abdul is iinphcaled i>y P W.'s. 28, 40, 41, and 
43 ; Doma by V. W. s 28, 40, and 43. ; \Mnl Uihim by P. W.’s. 28, 40 
and 4l . Cheena by P. \Y. 41, but this witness merely stales that Chcena 
accompanied Sheikh Abdul ill n pickpocket espendition IlomhU by P W. 
41 but this witness does nor speuk to thii accused being e,eeR by him 
acluslly picking pockets. 

All the witnesses wbo spzak t> spsuti: acts uf thefts admit tliey did 
uotliing to secure the appiehcnsion of tlie theives, and give as their reason 
that they knew it would he useless as tlie police were in league with the 
thieves. In my opinion tliis aJditioual evidence adduced by the prose* 
cution does not carry tlie case .against the accuhed very much further. 

P. W. 31 Muijshi .Ibdiil Hamid employed lo Uie Gov-er«in'*«t Priating 
Press gives Chcena a gooi character Tliereis no previous corwittion 
against tf.is accused and the case against inin was certainly the weakest* 
and with the added weight of the character given t* him by ?. W. 31. 

1 consvler he should be di.Jiarged. I would call aUeoliua to the evidence 
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of SuperiiitejKlent Porrow (p W. 41) a>» reganJs Sheik* AhJ«I JJahim and 
Boiwbia. The evideuce of this officer appears to tre to be of great 
importance. 

T'lere ia no evidence against Isak Klian (fifth accused) that he actually 
picked pockets, and the two previous convictions against him are both for 
short terms, viz , 2 weeks’ R. I. and 3 uiontha’ R. I., Iiut both these couvic-* 
lions Were for picking pocket^* 

There is also no evidence against Bomhia (sixtii accriseci) that he was 
actually seen picking pockets, hut there can be no question that he is 
a most dangerous criminal who has come over from Bombay to Calciiita 
because tbc former place was too Itot to hold him. 

As regards thu previous convictions againtt the various accused these 
were all admitted by the pleaders for the accused at the first trial. I can 
hardly believe that the procedure adopted- in the Police Courts was 
explained when it w sought to prove previous convictmas against accused 
persons. 

It ii as follows : —An accused person's fioger impre'^sion is taken and 
is sent up to the Central Bureau to see if his antecedents' can be traced. If 
anything Is traced against him, a certified copy of the conviction or couvic* 
tioas is then applied for and a police oJficer is called who produces it. The 
accused is then asked if he admits tbo previous convlctloi!, and if he does, 
ho is convicted on tdst p(e.a. If he denies the previous conviction, on 
officer before whom he was convlctol or a warder in whose jail he served 
his sentence is called to prove the identity of the accused, and per&onally I 
also compare the finger improssioo of the accused with that produced from 
the Central Bureau. Uad the accused in the present cass denied the 
previous convictions alleged against llicin, 1 entirely agree that they would 
have serious cause to complain, but nuder the circuimitanccs I respectfully 
submit they had none I iiccj scarcely point out that if the procedure 
which has been hi vogue in the Police Courts for at least twenty years is 
Wrong and previous convictions have to be proved io the way they, have 
■bocn proved lu this case that It will email a very heavy expenditure as there 
are hundreds of cases in our Courts during the year iu w liich the factum 
of a previous convictloa has to be taken into omsidcratlon .... 

The evidence ogniust tlie Accused was nearly all clreurastantial, uainely, 
that they all used to hang about stopping places of the trams and mix U}> 
with the crowds and were constantly seen dividing money and articles at 
Juroman's." 

Dubii Mttnmaiha 2^alh Mukerjee liini liabu 

Tarahes'iur Pul Chowdhitnj un<I Baba Heraniba 
Chandra Onha), feu- the acctiscti. Tlic 
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evidence taken is of the same vague and genoi'al 
cljumctoi* as tiie origni.'il evidcnccyund its tiriitli cannot 
be testoil by cross-exaiuinatioa or rebutted by defence 
evidence, ft caimot be relieil oil: Kalai Haidars. 
Empei'Oi' (1). The previous convictions in. the c,ase 
have not been legally proved. The uceiiscd have not 
been allowed a sutliciont locus pccnitcjitice : .htnah AH 
* V. Emperor (^)y Empf‘ror v. Raijil (3). 

d/r. O. R. Das (for the Slatutiiiff Counsel), for the 
Crown. Tiiere is a whole body of evidence which 
shows the evil repute of the accused. There is no 
reasonable doubt as to the identity of the persons 
bound down. The evidence shows that after their 
release from jail the accused have reverted to their old 
habits. 

Cur. vuU. 

CuiTTY AKD WALMSfiEY Jd. Tliis reference has 
now been returned with ttic further evidence recorded 
by the learned Second Presidency Magistrate under 
our order of 3rd January 191i». The learned Magistrate 
has also, in accordance with that onler. lecorded an 
opinion. Wo regret, however, to find that be has not 
taken steps to carry out our directions to the full 
extent. The additional evidence which has been 
recorded is of very much the Siiinc type as theevidenco 
recorded in the first istance of which wo had rea.son 
to complain, and tlie statements now made by the 
additional witnesses do not carry the case much 
further against anyone of the si.x accused. 

With regard to the statement of the learned Magis- 
trate as to the procedure adopted lu the Police Court 
for the proof of picvious convictions, we may s.ay at 
once that we c.innot accept the le.irned M.igistrate’.s 
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(1) (lOOl) 1 I.. R. 29 Calc. 779. (2) (190*) I. L. R. 31 C*’c. 783. 

(3) (1005) I. L. It 28 .ML 306. 
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suggestion that Presidency Magistrates are absolved 
from the ordinary rules of evidence in taking proof of 
such i)revious convictions. Whenever it is required 
to prove a previous conviction against a mail, whether 
it be for the puriiose of enUanceinent of punishment 
under section 75 of the Indian Penal Code or in pro- 
ceedings under Chapter VIU of the Criminal Proce- 
dure Code, such previous convictions must be proved . 
strictly and iu iiccordaiics with law. Unless they are 
so proved, no Court— whether it be that of a Presi- 
dency Magistrate or liot — can iJroperly take such 
previous conviebious into consideration against au ac- 
cused parson. 

In the present case the {earned Magistrate says that 
against the accused No. 1, Sheikh AbJiil, five previous 
convictions have been proved: against No. S, Ahdti 
Bahiia one previous conviction: against No. 5, Lsak 
Kliaii, two previous convictions: and ag.unst No. d. 
Sheikh Bombia, eight previous convictions. Apart 
from the proof of previous convictions, with which 
we' will deal iu discussing the case of each accused* 
additional evidence was directed to proving iustancos 
of picking ijockets against the accused or some or 
one of them. Speaking generally, we may say that 
at the second hearing, no attempt was made in tlie 
Court below to fix these witnesses to any particular 
time or detail by which their statements might bo 
tested. Their statements are of the vaguest possible 
character. 

Taking the c.is-o of wicli accused in tuin, ^ye start 
witii Slieikli Abdul who has a mimbor of aliases. Ho 
is H.iid to have been convicted five times. Thu hist 
conviction was on 20th Jammry 11)11, wlion he w.is 
sentenced to one yaaP.s rigorous iiuprisouinout under 
section 370 of the Iiidtau Penal Code. Ho tliereforo 
emerged from jail presninahJy in January ].‘)15. Since 
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tLoa thoi-o is no evidence of liKs Inivin" cojnniitted 
any offence except the statement of Abdnl Wahid emTeT^h 
(P, W. -Ip) who pays that he saw the first accused , 
pick a pocket once uhout .seven or eight months ago Anoui.. 
near the statue of Kristo Das Pal, when he was 
accompanied by accused No. 2. This witness admits 
that thougii he saw accused No, 3 throw the pui'se 
wliicli had been stolen in Jumman's shop, he did 
not inform the per.son whose pocket had beau picked. 

That man, he says, raised a hue ami cry, and yet the 
witness wej)t .iway without .saying anytliing. This 
is evidence on wliich no Court could possibly place 
any z'oHauco. Another witness Abdul Rahim (P, W. 

2-S) speaking of the accused picking pockets at the 
crossing of Harrison Road says that lie last saw the 
first tlireo accused picking a pocket about a yoar 
ami half ago. Allowing due latitude for the statement 
of a witness of tills class when speaking of time, 
it is impossiblo that he could have seen the first 
accused picking u pocket about a year and half ago 
(he was giving cvuleuce on -24th .Tanuary 1010), in- 
asmuch as the first, accused was safely in jail for 
almost the whole year 1914. This evidence, thoi-e- 
fore, cannot be accoptnl. It has been held bi this 
Court tU.it accTisod persons should be given some 
chaiico of reforming their characters, and that they 
should not bo proceeded ngiiiust uiuler this section 
soon alter they have emergcil from jail. In this case 
the first accused had been out of Jail fur about eight 
months^ only %v]ien tlie pjvsont imiecodings wei-e 
.started. Tliure i.s no definite uvidence of his having 
committed any oirouce during tho.<»e eight inuntiis. 

Tiiough he may be, and possibly is, a man of b.td 
character, wo <lo not think timl «u evidence .such as 
this an oitter under ^ectiou 118 of the Criinttial 
Procedure Codii ought to be passtsl agdust him. 
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The wise.'! against tlie other accused aie much 
Empkuoh weaker tluin against accitsetl No. L Against Sbeilch 
SiiKiKH Sheikh Cheena no previous convictions at 

Audui.. ull are alleged. The learned Magistrate iiiniself, wlio 
bound down Sheikh Cheena in the first instance, now, 
on the .single .sUitcmeiit of the witness Moulvi Abdul 
Hamid (P. W. 31), who says Cliecna is a good man, 
reeomincnds that he should be discharged. Against 
these two men the evidence is wholly insuflicient to 
snjjport the ottler. With regard to Abdul Rahim it 
ai)pears that lie w.is imprisoned under section 379 
of the Indian Penal Code for three weeks on 10th 
May 1910, i.e., nearly six years ago. Isak KUan was 
imprisoned under the same section for two weeks 
on 12th April 1913, and for three montlis on 13th 
October 1911. So fur ;ts tlio period winch has elapsed 
between liU last release fromjail and the commence- 
ment of these procecding.s, he stands on mucli the 
sauio footing as accused No. 1. Against these two men 
there is nothing but general statements of witnesses 
who say that they have seen them picking pockets. 
They have, however, never taken steps to bring those 
cases of theft home to the accused. The learned 
Presidency Magistrate considers tliat the evidence 
of Superintendent Farrow (P. 'W- is of groat 
importance. Wo are unable to .see that it carries the 
case against the accused of wlioin he speaks, i.e., 
Nos. 1, 3 and 6, much further. He says that he often 
wanted to find them after a man’s pocket had been 
picked but never succeedeil. We think, therefore* 
that the evidence against these two men is also 
insullicieiit to justify an order under .section 118 of 
the Criminal Procedure Code. 

We come to the case of accused No. C, Sheilch 
Bombiu, who is said to be a bad chaiacter who left 
Bombay because that place was too hot to hold liim. 
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^.,^ ^.5-^ .^ nj^risiN. Xv’i aiixu v•l ^^.3 V-^'vVo^Uv 

,'Ks-i-::i::si. ir? bso isd «t;.' tw.r:'..\l 

H;is-:j.;nJ;.s <xs-£ijri. ;Esi; stjy tjiw Hsi-.i siAwvsi. 

i: osvi? sLi;. vv'i5£i she es.eei'sis\ss s>f she 
• Tiiz siiersieisioa tOsS ei she Oriuiiiuil I'reee.issie Cv\le 
■srhsih "seis s-T-sitsss the aeeii^eti as IlewrAh ets 

iiztl Mav 1 S 1 ±. sebeQ he ve-ti seutetteevi Sts eue .vxesrs 
xhsotoss inpri^ucieai for I'eiujs without viNihie 
nteou-^ of sabsisteuce. uotie of the ptevious eonvie- 
ttoa> illesej h-n be-eu proivtle (mtvwl. ll w-'s 
^ught to Dfos'e the seven ptevious tvuvteiiotis whWti 
were all in Bomlxiy by the evi.leuee of t\w« wit- 
nesses. Snresh Cliamlri Mukerjiv tl'. W, S,M ami 
K. A. Kttmuaabor (P. 'V. STv Tlte lt»l of th.we 
witnesses was a «rtitie>l exia-n in tiuxvt' \»ittts. 
and he protiueetl what lias been marUivl as Kx, i i>t 
from the Contr.il Buivaii. Tliai patiHUls to tie a 
resistor of the thumb imiitessious of liie aivn-«i oti 
the first p.tgo and 011 the reverse Ids iloseri\ilivo 
roll and a list of his previous eonvietious, No evt- 
deuce lias been recoided as to how llila p,i|iel' eiimes 
to bo made and loilsvil in Hie t'eiitral llmvail nor 
ftoin what ivirticulai-s tlie pievloils eolivlelliilla on 
the rovcrso aiv reeonled aiul eerltlieil, 'rlieiv is. 
therefore, notliing on tliis paper except Hie livoeer- 
tificates at the foot to show Hint liio tieiaiili muiviet- 
cd seven times in Uomliay is tlie same man as iwis 
convicted at Howrah on fiinil .Mn.v Hl| 2 . The witness 
K. A. Kumuiiaker is a elork in tlio common prjbVo 
at Bombay, flo prodaceil an extract from -uy 
iail register sliowiiig previous convictions vf vn- 
llahonieil Hussain, iiiimv An1l1.tl.1l Aiuriti,J. -y.i-.'t y^z 
Mitliomcd, signed by tlie .Siipcriiitcndem. anil m .'liiid 
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copien, — Exs. fl (/ to S) of pi-ovious convictions of 
Ewieboh tho.siune man. There is nothing, liowcver, to show 
Su/iKii convicted at Howrah i.s tlie 

Abdul. same man who was convicted at BomlKiy. There 
is a g-ap Ijere in Oie ovideuce to wliieh the learned 
Magistmte lias not aUtided and which, wlien he 
expresses the opinion that the previous convic- 
tions have been pioved, he has obviously disregaid- 
ed. We may notice that the -witness K. A. ICiimu- 
tlakei* was directed by the learned Magistrate to 
examine the sixth accused Sheikh Bombia to see 
if the marks which had been attributed to the convict 
in Bombay wem to be found on the accused Sheikh 
Bombia and he expresssd the opinion that they were. 
This was not the proper method of identifying those 
marks, But there are other dillicultics in the way of. 
tho proof of these previous convictions. Wo notice, 
in the first place, that the tiist conviction mentioned 
ill Ex. f (/) is said to have been on :13rd August 
11)01. The certified copy from Bombay gives the 
date as 28tli August 1901. This, Jiowever, may be a 
slip in copying. In tho extract Ex. 4 (i) produced 
from the Central Buie-au the age of the accused person 
is given as 27 years and it is nicoiiled that lie has no 
particular mark. If he was 27 years of age in 1912 
and his first conviction was in 1898 it follows that ho 
must have been a boy of about 18 yeais of age when 
he commenced liis career of crime. The Bombay certi- 
ficates, however, put him down as 18 in 1898, 25 
in 1901, 25 again in 1902 and 30 in 1904. It he 
‘Ud^eared to be 30 in 1904 it is dilficult to see'^liow 
ho could appear to bo only 27 iu 1912 With legaixl 
to tJio mark.s, thougli no particular mark was attri- 
buted to him in tbeAlipur Jail in 1912, .the Bombay 
convictions all give very definite murks, such as a 
scar on tho right eye-brow, a scar on tho right 
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temple, ii scar oa the light leg, which marks pur- 
poit to liavo bccji comtKut'd by tho wHaess K. A* 
Kumuihiker. They c.ui liauUy have been overlooked 
wliea his descriptive roll was made out at Aliptir iji 
1912. It may be that the man Sheikh Bombia is the 
same person as was convicted on previous occasions 
in Bombay, but it w'oald be idle to mninhiin that that 
has been satisractorily proved in the present case. 
Some two years ehi2>sed from his release from jail oji 
the Howrah conviction and the commencemciit of 
jirocecdiugs in the i)reseut c.ise. Whether this would 
he a suflieient time for reformation we do not .express 
an oinnioii. It was held in the case of Jrmab Afi v. 
Lhnpcror (1), that fifteen months would not be n stiUi*’ 
ciont period ill which to give a convict an opportuni- 
ty of reform. Against this accused there are no defi- 
nite acts of picking pockets alleged, certainly nothing 
which would point to his having committed that 
offence on any particular occasion or witli regard to 
any particular individual. The evidence against him 
is as general and consequently as vague and as weak 
as that against tlie other live accused. 

We regret to have to come to this conclu'sion in 
this case bec.iuse there are grounds for suspecting 
that these men are membeis of a gang, but having 
regai-d to the way in which the evidence against them 
has been rccoidcd mid the general state of the recoi-d 
wo are quite unable to confiim tlio Afagistrate’s onler 
under section 118 of the Criminal Procedure Code. 
We accoixUngly set it aside and direct that the six 
accused be released. In the case of those who are on 
bail their bail bonds will be di.scharged. 

E. u. M. 


1916 

EurEitOR 

SUEIKU 

Abdol. 


(1) (1904) I L K-31 Calc. 783. 
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CIVIL REFERENCE. 


lie/ure IK Chatltrjee atid lieachcroft JJ. 

ABDUL QUAOEU 

V, 

FRITZ KAPP/ 

AUejt Eftimy, luit again»l~—l/}aai>itainaVle ilurin/j ihe eo^liaaaats of var — 
fnlernment, it$ object. 

It (ioca vot matter »IwtI>rr tlie cjtua ot actio» aroio he£ore or after 
the war, an alien enemy c^n be aue<l hi our Courts rtml has every right 
to present iita ca«e heforo tlio Courts in accordance with the lawj oC 
procedure. 

UaUey v. LowenfeUI (1) followed. 

Tiio fact that the ’defendant has been interned does not make any 
dilTcrence, as the object of lutcrumcnt is to prevent him from doing 
iitisohiof and nnt to cut down In's labilities 

This wan a rGfeioncc iimiie by Babu Sarat ChaiidKi 
Oheso, Munsifof Dacca. The facts are simple. The 
plaintiff is- a British Indi.in subject, a tailor, by 
profession. He sued an interned German for liia 
remimeratioji for work done. The contract was 
cuteied into after tlte declaration, of war and com* 
ideted" before the iiitci'nmeiit of the defendant. 

The defendant entered appearance at first, but 
subsequently tlie pleader received no further instruc- 
tiojj. 

The learned JIuiisif, before whom the c.vse came 
-on for hearing, referied the following points for tlm 
decision of this Court: — 

(i) Whether the suit fox* work done by a Briti.sli 

® Civil Ueferenee ?*i>- J of 1916, by i?afat Chanilrn Gliose, Munsif o£ 
Dacca, dated Sep, 30, 1915. , 

(1) [1916] X K. B. 140. 
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subject the war is at present maintainable t9iG 

aijaiiist an alien enemy under orders ot iiiternmont — Anovi. 

the contract having been made and the breach thereof QuAntis 
having taken place during the war. Fritz Kapp. 

{ii> Whether the trial should bo suspended until 
restoration of peace. 

No one appeared in support of the Reference. 


The jSff)iiof' Government Pleader iBabn Ram Charan 
Milra) opposed the reference. The main question for 
consideratioii is whether the suit is maintainable? 
The latest decision on the point is in the case of 
liobinson Co. v. Mannheim Insurance Co.(\). Bec- 
tion 83 of the Code of Civil Procetluro contemplates 
the case of an alien enemy a.s plaintiff and not as de- 
fendant. Here tiie defendant, and not the plaintiff, 
is an alien enemy, Hei-c. theiv c;in be no bar to 
tiro suit. The provisroris of the Code .ire not e.v- 
luiustivo in the inattor. The present suit is maintain- 
able. Js the contract valid ? The contract, being for 
the necessaries of life, is undoubtedly a valhl one. The 
plaintilE, who is a 13ritish subject, .should not, indeed, 
suffer. The contract is enforceable as contracts 
by infants ami other disqualilied iieisons for the 
nece.ssaries of life, are enforceable. 

Reading section 9 along witli section 83 of the Code 
of Civil Procedure and taking iiita account tJie facj 
that theic is no prohibition, ejrpi*es.s oi implied, in 
the Code against the maintuinability of suits against 
alien enemies, I submit, that thK }»uit should be 
allowed. 

Cur. adv. vuU. 

D. Cu.vTTEiiJEE AXi) Be.\cuciioft JJ. Tlio plaintilf 
is a British Indian subject, a tailor, in the town of 
(l) (1914) 20 Cim.CA». I«, |9C. W. X. >hi. 

7y 
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' 1910 
Aiiih'l 

QCAUkB 

V. 

Knnz I\AiT. 
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Dacca. The defendant, who is a subject of the Ger- 
'inaii Emperor, was a photographer in that town. In 
November 1914, after the declaration of war 
, with Germanj’, the plaintilE did some tailoring work 
for the defendant and the pre.sont suit was brouglit for 
the recovery of wages, etc., due on that account. The 
question referred is whether .such a suit would lie 
during tlie pendency, of the war. We think the suit 
would lie, and there is nothing in law to prevent its 
being tried befoi-e the restoration of iieuce. 

Section 9 of the Civil Procedure Code provides that 
the Courts shall have jurisdiction to try all suits of a 
civil nature oxceptiug suits the CDgnizauco oi which 
is expressly or impliedly barred. Section. 1^3 provides 
that alien enemies, residing in British India with the 
permission of the 6overnor«Genei'al in Council, may 
sue iu tlie Courts of British India, but an alieu enemy 
residing in Britisli India witliout such permissiou 
shall not sue in such Courts. There is no provision in 
the Code barring suits against alien enemies and we 
see no reason why such suits should net be heard and 
decided during |;he continuance of the war. No 
matter whether the cause of action arose before or 
after the war, an alien enemy can be'sued iu our 
Courts and would have every right to i>resent Jiis case 
before the Courts in accordance with the laws of proce- 
dure. The latest case in England is that of Halsey v. 
Lowenfeld iX). In that case Mr. Justice Ridley held, 
after discussing jirevious cases, that a suit for rent 
accrued due after the declaration of the war was 
maintainable in the British Courts against an alien 
enemy. We .see nothing in oui- own Code of Procedure 
to pi’cvejit us from taking the same view. The fact 
that tlie defendant has been interned does not make 


(1) [1916] 1 K.B. 140. 
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nuy difference ns the object of ijitcrjnuent is to pre- 
vent him from doing mischief and not to cat down his 
liabilities. The case, therefore, must be tried in due Q«fADER 
course of law. PBixz'kArp. 

S. K. D. 


CRIMINAL REFERENCE. 


litfort Vo'Aerjtt aW ShtfpihivAi JJ. 

AKSHOY SINGH I9i5 ' 

"• stay 29. 

KAMESWAR BAGUI.' 


Crimoiai rp«jjai»— Court, pover o/, to allow oomponlion of an offtnet 
on rtvUion— Criminal Proetduro Coda (Atl V of /S W), »». 5iS (5), Hi 

(i) (d), 43J — of trmiHaltnttnt — Eniri) onlani under lend 
fidt c^a^^n of right-^Penal Codo (Act XLl' of tSdO), f$. HI, i47. 

The High Court baa no power, as a Court of jiortsioa, uod«s. 439 reed 
With a. 423 (1) (d), to saoctioQ Ibo coinporiUoii of an olTeoce when entered 
into after the conviction of tiie accused. 

AdAar CAandra Dry v, 5u6odA CAandra GAoeh (1), SiviiUir nanyax/tja 
>. Santnr iZaniayyo (2) nii'i Emperor ■< Aoui Chandra (3) followed. 

Emi>fror Ram Ibyart (4}, yaqi AAmad ». KtityEmperor (5), AWAou 
Singh y. Kiag-Kmptror (G), y?flM Sarup Emperor{l) and Lall v. Emprror 
(8) (luBcntcd from. 

^6a<fi Begum >. AU lIuHn (9) diUinguuhed. 

To sustain a cou^icticn under s. 447 of the Penal Code, it is necessary 
ti. firoie not only entry on laud in tho possoseion of the cowplamast Lat 


^Criiuuial Jleforenco No. 77 of 291G hy (r. N. lUy, S^mioijs Judge 
if Uiirduan, dated May 17, 19lG. 


(1) (1914) 18 C W. N. 121-2 

(2) (1915) 16 Cr. L. J. 750; 
29 Mad. L J. 6-2I. 

(3) (1914)I. L It. 37 All. 127. 

(4) (1909) L U It. 32 .KU. 153. 

- (5)(l9l2) 11 .411. L. J. 13. 


(9) (1697) All. W.X.*2«. 


(6) (1904) I Cr. L J. 509. 

5 Puoj. L. It. 252. 

(7) (1910) nCr. L.J. 49C; 

130 C. 1C). 

(8) (19l3)lSCr. L. J- 567; 
17 O. C. 9>. 
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also one of the Intent* »pocifi^ in H. -lil. Where a perbon was cluirgeil 
Under ss. 4i7 anj 504 of the Penal'Codo and con\lctcd only under tlie 
former : 

that the Intent to commit an olTeuco or to intiinidutc, instill or 
annoy not having boon esUhIi»heJ, the cunvlctitm was bad. 

If a person enters upon land in the posbession of another, in the exer* 
cUc of a bond^de claim of right without uny such intent, he cannot be 
convicted iindor a. 447, though he may have no right lu the land. 

Einprutv. Dadh Sinjh(l),/te Shittidhur Parui (2), aai Jaralkan 
Siiish V. King-Emperor (5) followed. 

The acciiaed wci-e tried before u Deputy Magis- 
Ir.ite of Biirdwaii under ds. 447 and 5D4 of the Penal 
Code. The coniplainaut alleged that the accused had 
entered upon his laud and erected a fence in order to 
insult and annoy him. The accused claimed to have 
erected the .same on their own land. The Magistrate 
held ihafc the evidence w«u5 not sufficient to support a 
conviction under a 504, but, iinding that the land 
belonged to tlte coniplaiiiaiit and that t)ie accused had 
encroached thereon, convicted them on the 30th March 
1910, under s. 447'aiMl sentenced them to a fine each. 

On the 14th April, the accused moved the Sessions 
.Judge to refer the case to the High Court on the ground 
th\t it wis one of civil and not 'criminal trespass. 
On the 12th May.'aii application was filed by the com- 
l)lainant before the Judge stating that the dispute had 
been settled, and i)raying for leave to compound the 
case. The Sessions Judge thereupon reported the case 
to the Higli Court, under s. 438 of the Criminal Proce- 
dure Code, recommending the grant of leave to the 
parties to compound the offence. 

No one appe ired in the Reference, 

MooKBarEK ArfO SuE'-jPSirAlfKS .JJ. This reference, 
under section 438 of the CriiiiLnal Procedure Code, 

(l) (1879) I. L. K. 2 AH. 101. (i) (1872) 9 B. L. It App. 19. 

(3)(1007)7C. !.« J. 238. 


lOlC 

Ahsiiov 

SlKGK 

f. 

Raubswau 

Bagdi. 
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r.iiscs an important question of law which lias led to 
some divcmlty of judicial oi>inio». ' Aksuov 

The petitiouci’s, Akshoy Singh and Akhil Singh. 


■were xirosecuted on the complaint of one Rameswar !{a>i&swab 
B agdi before the Deputy Magistrate of Burdwau for Bagdj. 
olfcnces under sections 147 and 504 of the Indian 
Penal Code. They weie convicted ojjly nntlcr the 
former section ajid vvete sentenced to i)ay a line of 
Rs. 10 each, on default to suiFer rigorous impiisonment 
for two weeks. There was also an oi-der under sfcction 
545 of the Griininul Procedure Code, tliat Rs. 5 out of 
the fine if realized, be paid to tlie complainant as com- 
pensation. Thu sentence vvhicb was iKissed on the 
30th March 1015 was non-ai>poaI.ible- On the 14tJ) 

April, the petitioners moved (he Sessions Judge to call 
for the lecoidund to recommend to this Court that the 
conviction be sot aside on tiie ground amongst others 
that the c.iHe was one of civil dispute and not of 
criminal ticapass. The Sessions Judge cjdlcd for Iho 
record and fixed the 12lh Maj’ for hearing. On that 
date the complainant filed a petition lo the effect that 
the matter in dispute between the parties had been 
settled by the intervention of the gentlemen of the 
locality, that sis the case was comjwnndabio it had 
been compromised, and that his prayer was for leave to 
withdraw tlie c,ise. The Sessions .Tudge reserved his 
oidei*. and hubsequenlly made this refeiencc with the 
recoinmendatloii tli.it the jieimissiou may be given 
to the parties to eompouml the wise. The ciue.Htion 
thus arises wlielher, when an acciiswl has been con- 
victed of a eomponudable «»ireiKv. it is competent 
to tiic High Court in the exercise of its powers 
of revision under section 43U(/) of the Criminal 
Procedure Cwle, to grant leave to the tsirties to com- 
pound the otFence. 

Section 34a ot the Crimin.d Pniccilitix? Code tivata 


lliCi 

1310* 

Akshoy 

SlKCII 

i*. 

lUsiESVAn 

BAnoi. 
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of the comi)oiinding of ofTciices and consists of seven 
'clauses. The first clause specifics the offences which 
may be compounded and mentions tlie persons who 
may comiiound. The second clause specifle.s certain 
otheroffencos which may be compounded only with the 
l)ermission of tlie Court before which any prosecution 
for such an offence is pending. The third clause 
makes coinpomidablc the abetment of or the attempt- 
to commit a coinpoimdablo offence. The fourth clause 
provides that in the case of a person under disability 
another person competent to contract on his behali 
may compound. The fifth danse defines the stage of 
the proceeding wheu ail offence maybe compounded 
and is in the following terms : “ When tlie accused has 
been committed for trial, or when he has been convict- 
ed and an appeal is pending, no composition for the 
offence shall bo allowed without tho leave of the 
Court to svliich he is coramiltqd, or as the case may 
be, before which Ihc appeal is to be heard." The sixtii 
clause lays down that the coinpositioji of an offence 
under tlie section shall liave tho effect of an acquittal 
of the accused. The seventh clause finally provides 
that uo offence shall bo compounded o.'ccept as pro- 
vided by the section. This analysis of section .S15 
show.s clearly that it deals exhaustively with the 
subject of the composition of offences. With regard 
to this matter, it defines the persons wlio may 
compound, the nature of the otfonces compoundable, 
the stage when composition may be made, and the 
condition under which composition may be effected 
in the c.ise of some of the offences. The inference is 
legitimate that, when the Legislature provided in 
clause (7) that no offence shall be compounded except • 
as provided by the section, the intention w.is that 
each of the requirements just mentioned must be 
fulfilled. Now the fifth clause allows a cojnpositiou 
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■with tho leave of the Court when an accused has been 
committed for trial, or, wlien, after conviction, an 
appeal by him is still ponding. There is no reference 
to a case where after conviction (wliethor by the 
first Court or by the Appellate Court whore an appeal 
is allowed by law) an application for revision is 
pending before the Higli Court. It cannot bo con- 
tended for a moment that the Criminal Eevisional 
jurisdiction is included iii the Criminal Appellate 
jurisdiction. It is remarkable that although the 
Letters Patent divides the civil jurisdiction into 
original and appellate, thus indicating that the 
civil reviaional jurisdiction is in reality an aspect 
of tho civil appellate jurisdiction iSecretan/ of State 
V. British India Steam Navigation Co. (1).], clauses 
22, 27 and 28 of the Letters Patent clearly differentiate 
between tho original, the api>enate and the revjsional 
jurisdiction in criminal cases. The Code of Crimi- 
nal Procedure also plainly distinguishes between 
appeals and revision, which form the sul>ject of 
separate chapters (Oliaptcrs 31 and 32). By no stretcli 
of language can we consequently hold that clause 
(5) of section 3lo authorise^ a composition not merely 
during tho pendency of an appeal, but also during the 
pendency of an application for icvision. Wo must 
accordingly answer in the negative the question 
formulated above. The view \vc take is in accord 
with that adopted by tliis Court in Adhar Chandra 
Dey V, Subodh Chandra Ghosh (2) ami by the ifmlras 
High Court in Sanhar Uangayya v. Sankir 
liamayi/a (3). The Allahab.id Higli Court, however, 
is clearly not of one iniml uihjji tlii.s point. Tho 
question aroj^c in Emperor v. Bam Piijari (li. 

(J) (1911) 13 C. U J. 90, 97. (3) (1915) l«Cr. L. J. T50 : 

ii) (1910 18 C. W. X, 1212. 29 MaJ L. J. 5»1 

(4)(1909)1. 


1916 

.\KS110V 

SlXGH 
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KicIiJiiils J., wlio lieiml tli(* cjiso in the first iiisUiace, 
Aksho^ IIiou;;jht it very doubtful whether the High'Court, in 

Sixdii exorcise of its powei-s of revision, had any jurisdiction 

i(a.mb'.v\ar to allow i\ coniposition und dircctetl a leference to u 
iLi.nr. Bench of two Judges for detorinination of the question. 
Knox and Kerainat Hussain JJ. were satisfied that 
the Higlj Court liad tlic i>ower and based their view 
on Abidi Bef/um v. Ait Hitsen{l), a case under section 
^.‘)17 and by jio means analogous. No refeience was 
niado to the terms of section but reliance was 

placed upoii' section 423, chnise (d) read with section 
1.^9. Tlic question amse again in Xaqi Ahmad v. Kinq^ 
Bm})ero)‘ (2) where Tiidball J. doubted the correct- 
ness of the decision in Emperor v. Ram Piyari (3; as 
inconsistent with section 345(J) ; hut as a single judge 
he felt bound to abide by that ruling. The question 
came up for consider.itiou again in Etnpsror v Itatn 
Chandra (4) where Knox J. held, without rereroaco to 
his pz’ovious doclsiou to the conivnvy oiiociiaEiuperor 
V. Ram Piyari (3), that a' Court of Revision cannot 
allow the cojuposition of rtj» offence which had already 
resulted in a conviction before the proposed settle- 
jneiit, lu the Chief Court of the pjinjab, the question 
was considered in Xidhati Singh v. King-Emperor {b). 
Chatterjee J. doubted the correctness of the view that 
a coiupositiou could be wiuctioiied by a Court of 
Revision, but .felt, bound to follow two unreported 
precedents to the contiary. The mutter has formed the 
subject of discussion in two teceiit cases before the 
Court of the Judiciai Cemmisaioner of Oudh ; Ram 
Sarup V. Emperor (d) and ' fjfiU v. Emperor (J) where 

(1) (18D7) All. \V. K i6. (5i (lOOD 1 Ct. U J. 509 ; 

(2) (1912) 11 All. L. J. 13. 5 I’unj.L. U. 252. 

(3) (1909>I.L. It. 32 Alt. 153. (6)(t9I0i 1 1 Cr. L. J, J96 ; 

(4) (I914)I. l;u.37AII, 127. 13 0. C. 161. 

(7) (19)3) 15 Cr. L. J. 667 ; l7 0. C. 92. 
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tlio decision in Emperoi' v. Jiam Piyari (1) was 
followed witliout examination of tlio terms of section 
845. It is thus plain that the view that a Court of 
Revision is competent to grant leave for composi- 
tion of an offence which has already resulted in a 
conviction lias been followed either with doubt 
or with .reluctance, and always without consuieration 
of the true effect of the provisions of section 315. 
The supporters of tUi.s view have, on the other hand^ 
invoked the aid of section 423, clause (d) which autho- 
rizes a Court of Appeal to make any amendment or 
any consequential or incidental order that may be 
just or proper; bat tliis is clearly of no real assistance. 
An order for composition can in no sense be said to 
bo a consequential or incidental order. There aio 
further two weighty considerations agaiiisi the appli- 
cability of section 423 (d). In the first jilace. it Is 
an elementary rule for the coiistructioj) of Statutes 
that wlten a special imovlsion, obviously e.vluiustive 
in its scope, has been made fora special topic, as in 
section 315, the scope thereof cannot bo indiiectly 
enlarged by i-efeicnce to a geiiend provision, such as 
that contained in section 423 (d). In the second place 
clause (5) was intrwluccd into the Coilo for the fimt 
time in 1898 to meet the effect of the decision in 
Empress v. Thompson (2>, and clause {d) was also 
introduced into section 123 at the time; ii the 

LegialatiU’O had inteuded that composition of offences 
should bo allowed during the petidency of an uiq)H- 
caliou for leviaton, section .315. clause (3) uijglit have 
boon suitabl.v fr.imcii ; it is lueoiicoivabte that compo- 
sitions during appe.ils should have been expressly 
mentioned and compositions in ix'vision should have 
been left to be inferixHl fi-om section 423. clause (d). 
The position llien is tiiat scetiou 139 emjKiwore a 
(J) (l&00> 1. 1- All, IM (2) I18T9) J. L. Jl. 2 333. 


lOir, 

AKSiior 

SlKGlI 

B 4GD1. 
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Court of Hevision. not to exercise all tlie powers of an 
Appellate Court, as is sM>metimea loosely expressed, 
but only sucJi powers as are conferred on a Court of 
Appeal by sections 195, 123, 12G, 427 and 428, tliat the 
power to sanction conixiositiou of an offence is con- 
ferred on a Court of Appeal, not by section 423 (d) or 
any of the other sections just mentioned but b}’ 
section 315 (5) and, that, consequently, section 439 
which defines the i)Owcr3 of the Court of Revision does 
not confer on it tlio power to sanction tiie composition 
of offences. We hold accoidingiy that this Court, in 
the exercise of its revisional jurisdiction under section 
439, is not competent to grant leave to compound 
an offence under section 315 when such composition 
has been entered into after tbe conviction of the 
accused. We are, therefore, unable to accept the 
recommendation of tho Se-ssions Judge and to grant 
leave to tho parties to compound tho case. 

In tho view wc take, it becomes necessary to con- 
•sider the propriety of the conviction which, as already 
stated, is assailed oii the ground that the case is really 
one of civil dispute and not of criminal trespass. 
Tho allegation of the complainant was that the accused 
had put ui) a fence on his land and blocked his way 
out and that they had done so with a view to insult 
and annoy him. The c;ise for the accused was that 
the fence Jiad been erected on their own laud. The 
accused were accordingly charged under sections 447 
and 501 of' the Indian Penal Code. The Magistrate 
hold that the evidence was not Hutficlent to justify a 
conviction under'section 501 of the Indi.ui Penal Code. 
He then proceeded to consider the charge under section 
417 of tho Indian Penal Cotie Upon. tho evidence, oral 
and documentary, he came to the conclusion that tho 
fence had been erected on the land of the complainant 
and that the accused had thereby encroached on Ids 
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ItviuL Ho held acconlingly that the accused were 
guilty of criminal (veapass. This view cannot be 
supported. To suataiu a conviction under section 147, 
it is necessacy to iirove, as required by section 441» 
not only that the accused entered upon the property 
in the possession oI the complainant, bub that they 
did so with intent to commit an oiEenec or to intimi- 
date, insult, or aunoy any person in. possession of such 
property. No such intent has been proved in this 
case; the intent which was imputed and was made 
the foundation of a charge under section 504 has not 
been established. It is well settled, that if a person 
enters on land in the possession of another in the 
exercise of a bondjide claim of right without mteution 
to intimidate, insult or annoy the peixon in possessiott 
or to commit an offence, then, although he may have 
no right to the hind, ho cannot be convicted of crimi- 
nal trespass ; Empress v. Budh Singh (1), Ee ShisH^ 
dhur Parui (2), Jurakhan Singh v. King 'Emperor 
(3). The case before us is clearly onc,of civil dispute, 
and the Magistrate ha.s not found the elements essential 
to sustain a conviction umlei* section 447 of tiie Indian 
Penal Code. The resuU is that ^s'e set aside the con- 
victions and sentences atui direct that the fines, if 
paid, be refunded. 

B. il. M. 

(1) (1819) I. L U -z All lol. (2) (1872) 9 B I.. 1*. Aj-p- 19. 

(3) (19U7) 7C.ua. 23s 
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CRIMINAL REFERENCE. 


Btfott MfyiUrjte and ShupihanU JJ. 

TAYKBULLA 


EMPBROK,* 

Sanction for Prosecution — InfoTmalion to thr police reporfel /alse — No 
subsequent application to the ifaftslntie for JuUeial iiipfstigaiio/i — 
Order cj Utagislrale caHiag on informant to prove cate, an I eeaminatton 
of itiliietses-^Grant of sanetion-^Necetsxtij of sanction when false charge 
to the p>lhe but not foUoieetl Ig complaiul—'^ CompMnt"-^ 
Potetx of Magistrate to direct /n o-ecali ,)i hiuiself in $uc3i case-^^' Judi- 
cial prot.e«ding" — Criminal Procedure {Code, .lei VoflS93)ss. i (A), 
las {[){!>), 476. 

No «auctiOQ H iicceisory under t>. 195 (/), {b) of the Criminal Procedure 
Code tu proscctito ao Informaut under !>. 21lof the Penal Codo when a 
faUe cliar^o has been made by him onl}' to tiio police. 

Karim Bakhsfi v. 'Ktng-Emperor (1), Bkimaraja Venkaieswandu v. 
Moava Bapulu (2), Emperor v. Shetkh' Ahmed (3) followed. 

But eanctlon is rcqiiiiite under the eeciion when lie baa subsequently 
preferred a coinpUint to Uie Ma;^strate praying for judicial iavestl- 
gatioD. 

Queen- Empress v. Sham Lall (4), JogenJra Nath Mookerjee v. Emperor, 
(6) Queen-Empre»s v. Sheik Beat* (0) followed. 

When a person who lias laid an information before the police, reported 
to be falte, lias not sub.>equeotly' applied to tlie Magistrate for an investiga- 
tion or has not impugned the correctness of the police report and prayed 
for a trial, he has not made a “ complaint " withiu the nicaniug of s. 4 (7i) 
of the Code. 

An ordei for prosecution cannot be made under s. 476 of the Criminal 

* Crimiual Reference No 78 of 1916, by J. H. A. Street, Additional 
Sessions Judge of Sylhet, dated Jtfay 17, 1916. 

(1) (1904) 2 Cr. h. J. 66. (4) (1887) I. L. U. 14 Calc 707. 

(2) (]9r2) l3Cr. L J. 480. (5) (1905) I. L. R 33 Calc. 1. 

(3) (1911) 13 Cr. L. J. 578. (6) (1887) I. L. R. 10 Mad. 232. 



VOL. XLfIL] CALCUTTA SERfUS. 


1153 


I’roccdurc Code when the alleged oSeuce under e. 2ll o£ the i*etiftl Code lias 
not been coiniiiltted in Court, hut t» relation to a pvJJce investigation oo]}-. 

DAarmuiat Kaiotr Kiug-Emjteror (t). JadunanJaa Sinyh v. 
Em/Xror (2) followed. 

The procedure of cellin ' on the iafoniiinl, wlio is reported by the 
police to have made a faUo cliargd before them, to prove his case aud the 
cxaininatioD of witnesses U not-eontempUted by the Code, and the proceed, 
ing is not a judicial one within s.47d of the Code. 

.lioult Durst y, .Vauranpi Lull (3) followid. 

On the 17tb Jjuiuury 1916, one Tstyebnlltt laid lui 
information at the ifoulvi B.izar tbana ebarging 
Karaiu Sboikli anil two otbcfs with tboft of paddy. 
Tbo Inapector of Police, after iiiveatigatlon, reported 
the cas3 to be falao, on the 31.st. but stated that there 
was no evidence to prosecute the informant under 
s. 211 of the Penal Code. The latter did not thereafter 
file a complaint before tbo Subdivislonal OUicor im- 
pugning tbo correctness of the police report and pray- 
ing fora judicial inquiry or trial, but the Magistrate, 
on receipt of the police report, passed an order, on the 
12tb February: “Complainant to prove case.” Tbo 
Magistrate then e.'tamincd witnesses, as to the truth of 
the original charge, on tlie 18th March, and directeii 
the police “to adduce evitlcnce on 5lh April to inove 
that the c.iso was maliciously false.” On the latter 
date, after bearing further witne.sses, the Magistrate 
recorded an ouler dismissing the *' complaint” under 
s. 203 of the Criminal Proceduic Co<le. and gnintijig 
sanction for tbo prosecution of the complainant. 

The Additional Sessions Judge of Sylbet, thereupon, 
referreil the ease to the High Court, unilers. 138 of 
the Criminal Pioceduiv Code, by Iris letter, dateni the 
17th May, recommending the quashing of the .sanctioj) 
Older. 

No one appeared in the Kefereucc, 

(0(1009) 7 C. L. j. s57J. (i)(IOOOJ MC. I_ J. 5<JI. 

(3)(nHHn « e. xv. s.sji. 


191C 

TAyi!BLI.La 

Kupkror. 
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Mookeiuee and SaEEPSiiANKS JJ. Tliis is a refer- 
ence under section 138 of the Criminal Procedure Cotle 
by the Additional Sessions Judge of SylUet. On the 
17th January 1916, the 'petitioner laid a first infor- 
mation, under section 151 of the Criminal Procedure 
Code, at tlio Moiilvi Bazar police-station against 
Kanuu Sheik and otlicrs, and alleged that they liad 
stolen his iiaddy and had thereby committed ji cogniz- 
able offence uiidci section 379 of the Indian Penal 
Code, The police investigated into the matter, and, 
oji the 31st Jan«ar 3 % submitted a final i*eport under 
section 173, to the effect that the case appeared to 
be false and that there was no evidence for false pro- 
secution. The Subdivisional Officer, on receipt of 
tins report, passed an older on tlie 12th February 
in the following terms: "Complainant to prove his 
case.” It will bo observed that the complainant had 
not applied to the Magistrate to investigate into the 
matter. On the I8tli Mai’ch, the Magistrate e.xaminecl 
four witnesses, and oitlercd the police “ to adduce 
evidence on tin* 5th April to prove .that the case was 
malicious.” On the day fixed, six more witnesses 
were examined. The Magistrate then recoitled the 
following oixler: “It is evident from their depositions 
that there is a part^* feeling in the village, but the 
witnesses examined b^’ tljecoinplalnanl had suppressed 
it. The complainant has totally failed to prove his 
case. I dechu-e the cjise to be maliciously false and 
dismiss it under section 203. I sanction the iU’ose- 
cution of the complainant TayebuUa under section 
211' of the Indian Penal Code.” The Sessions Judge 
has, on tue axipUcatioii of TayebuUa, recommended 
that the , older be set aside. It is plain that the oixler 
tor sanction cannot be supported. 

No sanction was requiieil in this case under 
section 195 (i) (6). A sanction is requisite in respect 
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of im ollenco under section 211 of tlio Indian Penal 
Code, o\Uy veUeu such offence has been committed 
in or in relation to any proceeding in any Couit; no 
iwiiiction in necessary when a false charge has been 
made to the police and has not been followed by a 
judicial investigation thereof by a Court: Karim 
Bakhsh w King-IUmperor (1), Bhii]}.avaja Venkates- 
ivarulu V. Moova Bapuhi (2), Bmperor v. Sheikh 
Ahmed (3). The tmailion is ditfereufc where, upon the 
police report as' to the falsity of the complaint, the com- 
plainant insists upon a judicial investigation ; if he does 
so, he is deemed to have preferred :i comphunt to the 
Magistrate. If tho^Sfagistratc finds his case to bo false, 
a aaneilon would b(^ requisite under section 195 (i) (6)» 
as the offence may bo said to have been committed in u 
proceeding in a Court .♦ Quefin^Bmpress v. Shorn Lall 
(4), Jogendva iVafh Mookerjee v. Bmperof (5), Queen- 
Empress V. Sheik Bf’ari (6>. In thcca&e beioic u.s, the 
petitioner never applied to tUo Magistrate for investi- 
gation; he did not impugn the correctness of tho 
police report nonlid he pray that tho person accused 
by him might be brought to trial. Ho was never 
examined ou oath by tUo Magistrate ♦, ho cannot by 
any stretcli of language be deemed to have made a 
'‘Complaint’’ under section I (h),' and it is ditUcult 
to understand what the Magistrate meajit when he 
dismissed the case under section 203. It is thus clear 
'that the oi-der for sanction to prosecute is bad, if it be 
deeiuecl to have been granted under section 195. The 
oitler is equally bad, if we hold that the Magistrate 
has iuuccnrately expressed li{m.sc}f, and that what 
he really intended was to make an onler under 
section 176 (J). In the first place, as £>ojntcd out in 

(t) (1904) 2 LV. L. J. C6. /<) (IS87) I. L. IL 14 C*lc. "07 

(2) (1912) 13 Cr. U J. 48a (5) (iSOi) I. L. K. 33 Cdc. I. 

(3) (19U) nCf. U3.S1%. l6',(mt)I.L.U 10Mfca232. 


1916 

TAtESVLLX 

Empfhor, 
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^ Dharmadas Kawai' v. Kinii-Emperor (1) iiad Jaihi- 
Tayebci.h iMttdun •^inQ/i V, King~EmpefOi‘ {^), nGciioiiiA^ must 
Kmpebor. witU scctio)) 195, uml i.s consequently restricted 

by the llmitatioiiH contained in clause {b) of that 
section. A'u oixler for prosecution under .section 170 
cannot thus be made where the alleged offence under 
section 211 has heeu committed not in Court but in 
relatioji to u police investigation. Xii the second place, 
ji Court is competent to take action under section I7G, 
only when the alleged offence has been committed 
before it or brought under its notice in the course of 
ii iudicial proceeding Here the alleged offence was 
not committed iti Court: nor w.is^it brought to the 
notice of tlie Magistrate in the cour.-jo of a judicial 
proceedlug. The report by the police was jiot under 
section lo7 so as to entitle the Magistrate to proceed 
under .section 159. The procedure he adopted is not 
contemplated by the Code: Jfoud Oursi v. jYat(raitf/i 
Lall /3). Thera w.is thus no judicial proceeding 
before him, and lie could not consequently have tiiken 
action under section 476. It follows accordingly that 
Ills order cannot be susUiued cither under section 195 
or under section 476. Wc must, tberefoio, accept the 
recommendation of the Sessions Judge and sec aside 
the Older of the 5th April 1916. 

E. H. M. 

(1) (1908) 7 C. L. J. 373. (2) (1909) 10 0. L. J. SOI. 

(3) 1900) 4 C.>W. K. 351. 
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INSOLVENCY JURISDICTION. 


BtfoTt Grtavtt J 

Re SITAL PRASAD AND OTHERS.* 


Intolrenet/ — ifmor — Infant, irhtlher can be ailjudt- atrd at iittolrenU 

An infant cannot be adjudicateJ au loaotvent under any ciroiirostanccs. 

Er parte Joriet (1) foUaned. 

This wah I\n applicatiou by Gowri Siuikar, Kedar- 
nath and JuggernutU to set aside the orders adjutJL- 
cating them insolvents. The appHcaiits, along ^YUh 
certain other persona witli xvhom tlicy weie alleged 
to have been carrying on business in co-partnership, 
were adjudicated Insolvents by two several oidera 
dated the 22nd November, 1911, and the 29tli January, 
1912, Gowrl SanUar having been adjudicated by the 
first order and the otfier two applicjints by the second. 
Subsequently these two insolvency proceedings wei’o 
consolidiited. The picsont applicutiou was to set aside 
the ordeis of adjudication, so far as the applicants 
were concerned, on the ground tliat they were infants 
at the dates when the orders made against them le- 
spectlvely were passed. The application was opposed 
by certain secured creditors. 

Babu SitbodJi Chufub-r Mitter (Attorney for the 
applicants). My clieut.s weie iuf.iiiis wJien the onlcis 
of adjudication were made against them and so tliey 
cannot be adjudicated insolvents. I lely on Ex parte 
Jones (1), In re liobmlcep Chinnier 8haw (2) and In re 
Housraj Mnlji and Xaramlas Dnyal t3). 

** I■l^<JUcncy Jun,Mbction Ko.250uf l3il. 

(J)(lS3l)b R. ISCfr.D. 109 (2) (|6S6) I. L. K. 13 Calc. C8. • 

(3)(l8d3)l.L.lL7!lwi». 4J1. 

SO 


1916 
June 16. 
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1910 Jlf)'. If. HoraS, for the secured oreilUora. The Insol- 
IfTsiTAt venoy Act does not expressly exclude an infant from 
Prasad AKD its operation. Ex parte Jones (1) no doubt lay.s down 
tbo vale with reganl to the matter so far as the English 
law is concerned, but certain eAKceptious to the general 
rule are recognised in the English law, for example, 
with regard to neccssiiries supplied to an infant or 
with regaid to judgment debts in an action for a tort: 
see Williams on Bankruptcy, 11th edition, p. 4. 
Under the Indian Contract Act, the liability incurred 
for necessaries su 2 )pUe(l is laid down in section 68. 
Tli,e liability of an infant partner is laid down iu 
section 247. In both in.stances the infant is not 
personally Viable but his property is, and the whole 
que.stion is whether an infant partner is a debtor. 3 
submit he is a debtor, although the creditor has not 
got against him all the remedies which lie has in 
other cases. In re Nobode-.p Ciiunder Shaiu{2) and 
In re HansraJ Malji and Narandas Dapal (3; 
merely follow Ex parte Jones (1) and do not discus.? 
the question at JiU. 

Mr. S. K. Chuckerbutty, for the Official Assignee 
left the matter to the judgment of the Court. 

Gheavbs J.' This is an application on behalf of 
Gowri Sankar and two other partners -in the firm 
Kedarnath and Juggernath who were adjudicated 
insolvents on the 29th January 1912, Gowri Sankar 
having been adjudicated on the 22ad November 1911, 
and these two insolvency proceedings have been con- 
solidated. The application now before me Is to set 
afjide the order of adjudication, so far as these three 
persons are concerned, on the ground that they were 
infants at the date when the orders of adjudication 

(U (1881) L. U 18 Ch. D. 109. (9) (t88G) L h. B. 13 Cftlc: <38. 

(3) (1883; 1. «. 7 Bom. 411. 
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m^de against them respectively were imssotl u 
appears that an order was passed in the Court ol tlu ~ 

District Judge of Ghazipur under section 7, Act VII I p/''* 

of 18S)0 (The Guardians and Wards Act), on the IJi], 

December, 1909. These three persons wore minors f * f *" 

that date and Gowri Sankar attained his inaior’t '^*" **** 
the year 1916, and the other two infants will f. 
their maiority in the years 1925 and 1928 rospectiv^l ^ 
and by virtue of the order of the District Jnlr 
Ghazipur the age of maiority of the infants will 
The application is opposed by certain secured credit"^' 
who have obtained an order for sale for the purpose**^ 
realising their securities under Schedule II, 
the Presidency Towns Insolvency Act, and I ^yyg 
feried to two sections of the Contract Act, viz. bg 
68, which provides that if a i)ersou incapable of e 
ing into a contract is supplied with necessaries n!* 
person supplying the necessaries is entitled to 
reimbursed from the property of the ])orson incapahl^ 
of so contracting, and also to section 217 of tii© n 
tract Act, which ptovidcs that a person who U unde' 
the ago of majority may be admitted to the beneath 
of the partnership but cannot be made peiboii'ill 
liable for any obligatioji of the firm, and the aigm^Qj^ 
addressed to me founded upon thc'.e two sections w« 
that the infants, who ui-e rendered liable under the's^ 
sections, must be debtors, or otherwise there would bo 
no light against their propcity’ under those sectioufj 
I think that argument is not well-founded. I do not 
think that the sections pre-siipposc tiiat they 
debtois. In the cjiso of infants who are under a dis- 
ahility, the law in this couniiy, to prevent hardships 
arising in the c.tse of supply of necessaries, or m the 
case of a family ixirtnership, has provided special 
remedies against their proiierty, but I do not think 
for a moment that they are debtors and so the 
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distinction tbnt counsel, ■wijo .'ippcaretl for the secured 

Re StTAL creditors, sought to make witli regard to the English 
^”oTasR 3 *^° Jones{X), the passage to which he referred 

being at p. 119, does not seem to me well founded. 

GRBAVE3 j. j Jq tjjjuji; t],Q contemplates that an 
infant should be adjudged an insolvent, although there 
is a ijassage in Williams oji Bajikrnptcy, 11th Edi- 
tion, p. 4, in which it is suggested that in respect of 
Judgniciit-dobts or necessities an infant may be so 
adjudicated, but theie is no decision which so lays 
down, and I do not propose to so decide in thejibsence 
of any authority for the proposition, ify own view 
is that the Infant cannot be adjudged an insolvent 
under any circumstances, and so 1 grant the applica- 
tion and set aside the orders of adjudication made 
against Gowri Sanlcaraiul the other applicants, Kedar- 
nath and Juggeniath. So far as the costs of the secured 
creditors are concerned, they can add their costi of 
their appearing here to tlieir securities, and I make 
no order against Raghubir or against the infants 
themselves. The Official Assignee will take his costs 
out of the assets in his bands. 

A.K. B. Application allowed. 

Attorney for the applicants; Subodh Chunder 
Mitter. 

Attorney for the secured creditoi's and the Official 
Assignee; J. A. Arnowita. 

(I) (1881) L. K. 18 Ch. D. 109, Il9. 
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CRIMINAL REVISION. 


Ilfil 


Before Sandetton C. J., ajiA W'atinsley J. 

MOHAMMKD KAZI 

V. 

iJMPKIfOR* 


}!?16 
July 25. 


nefcut/rovi laicfu! C-'ilody — £.au^>i{ apj}rfhention resulance 

Perso/i eeUuiy ariioJe oe optuM trijei tumj />ul not to le l/te tame— 
Arretl «h 4 fitUxttoH o* tttch i^non — I egahty of arrest — Ltcapefrom 
tuehaTTttt—OntimJetU'fii'TS) » IS, Ptual Code (.li< XLV of 
1S«0), M. 2'H an i 22S. 

Where a pcrBon purports to ■>ell au article ss opium which nftcrwjtrJs 
turns out not to be the eauie aod ho li arrostol but rAcaprs ivith the aid of 
others J— 

that his arrest aruj Jeteutioa ore lauful uoJur s 15 of the 
Opium Act (I of t878), a-iJ that bU coovictmi under s. 22i and tliat of tho 
Others under s. 225 of the I’cno! 0>de are legal. 

It is an oSence for a purruo tu escape from custody, after he has been 
lawfully arrested on a ohar^o of having committed an offence, although he 
may oot be convicted of such latter offence. 

Deo SaAay Ltil v Queen-Enprest (1) approved 


On the 5tli January la.st the oxci.so aathoriUes, 
suspecting the first petitioner Jloliammeii Ka/.i to be 
an illicit opiuiU'dealct, urr.ingcU with some persona to 
Ijurchase some opium frojii him. Tlicy wejji to bi.s 
bouse and he sold them somo b.ilis of a black substance 
representing tiic same to be opium. An excise oUicor 
present, tbercupou. arrested him and was taking him to 
tlie e.xciso wlien the olhcerantl idsp.irty were 

attacked by a body of men armed with lu((tis, inciud- 
ing the petitioners oilier than Mohammed Kazi, and tho 
latter wa.s forcibly rescueil. 


° C/iuunsI Ueii'icn, No. 515 of 19l6. agaiort the orisrof J C Tviidsll, 
hes^iou* Judge of Chitts^r sg, d^uJ April 15. IdlC. 

(1) (1900)1 L aSdCakih’ii 
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Wohammetl Kuzi was placed ou trial under a. 9 of 
the Opium Act and convicted, but the High Court on 
revision set aside the conviction on the ground that 
the article sold by him was not in fact opium within 
tho manning oE the Act, though it coiifaiued a small 
percentages of the same(l). 

The petitioners were then tried by the Sub-divi- 
.aional Oflicer of Cox’.s Bazar, Chittagong, all under 
a. 147 of the Penal Code, and in addition 3fohammed 
Nazi under s. 22i of tlic Code, and the rest under 
s. 225. Ou the 27th March, '1916, the Magistrate ac- 
quitted one of the petitioners and convicted and 
sentenced Mohammed. Kazi under s. 221 of the Penal 
Code to one year’s rigorous imprisonment. The others 
were convicted under ss. 147 and 225 of the Penal 
Code, four of them being sentenced, nuder s. 147 only, 
to one year’s and the last to six months’, rigorous 
imprisonment. They appealed to the Sessions Judge 
of Chittagong who, by his order dated the 15bh April 
19Rj, maintained the convictions and sentences. The 
petitioners thereupon moved the High Court and 
obtained the present Rule. 

iHr. S. JR. Das (with him Babu Chandf'ci Sekhar 
Sen), for the petitioners. MoJiajnjned Kazi was nut at 
the time of liia arrest “charged” witli any offence by 
the excise officer. The word “ charged ” in s. 221 of the 
Penal Code refers to a formal cliargo. Under s. 15 of 
the Opium Act the officer can only detain and search a 
susi>ect, but has nopower to ai’icst him unless 0 })iani 
is iu fact found in hhs possession. The arrest was, 
therefore, unlawful and bis conviction under s. 221 of 
the Penal Code bad; Deo Sahay Lai v. Queen~Einpress 
( 2 ). 


(1)(19J6)20 C. W.2f. 120B. 


CJ) <1900) I. L. It. 28 C.ilc. 25 . 
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The 0,1/0' Oepuly Lerjal Ifcmembrancer {Mr. 
Camell), for the Croww. No foini.il churgo is neces- 
sary. All accusation of an olfence at tlio time of the 
arrest is snflicieut. irohaimncd Kazi represented the 
balls to be oiiinm and cannot now turn i ouud and say 
they wej’e not such. 

Sandeiison 0. J. In this case the fiist accused 
Hohummed Kazi, was charged with an offence under 
section 224 of the Indian Penal Code, that is tosa}'. 
with intentionally offering resistance or illegal ob- 
struction to the lawful appi^hen.^ionof himself forany 
offence witli which he is charged, or escaping from any 
custody in which he is lawfully detained for any such 
offence; and the other accused wcio charged with an 
offence under section 22.5, that is to say, with inlen- 
tionnlly offering resistance or illegal obstruction to the 
lawful apiireliensiou of any other person for an offence, 
or leacuLug any other person from any custody in 
which that iiersoii is lawfully detuiued for an offence. 
All of them were also charged under section 1 17 of the 
Indian Penal Code, tlio common object alJegcd being 
to rescue Slohummed Kazi from lawful custody. 

Now, the facts of the case may shortly be recapitu- 
lated as follows. The accused, Mohammed Kazi, was 
suspected of being in possession of opium contrary to 
tbo Opium Act ; aud certain persons were put forward 
by the excise oBicer as apparent i>urcbuscrs of opium 
from the accused No. 1, Mohammed Kazi, and in 
pursuance of such apparent purchase, certain halls of 
black substance changed hands. Thereupon, tho fiist 
accused, iloluuuiued Kazi, was arrested by the excise 
ollicer. On tbo way to the place where the sampan 
was moored, the e.xcise ollicer aud the others, who 
were with him, were attacked by a body of men who 
were carrying fa/his, and that body of men included 
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^ the accused other than Moliaiiimed Kazi. Tlic re.^ulfc 
MoiixMMtto accused No, I was rescued by force. 

X case was tlieii made against the first accused, 
Emperor. Mohatniiicd Kazi, under section 9 of the Opium Act, 
Siscos J^l^eging that he was uiilawfiilb^ in i)ossessioii of 
Cj. opium. He wah convicted. On revision by this Court, 
that conviction was set aside on the ground that the 
substance which Mohammed ICazi purported to sell to 
those persona, who were put forwanl by the Excise 
ollicer, was not in fact opium ; the blade siibstanca 
wiiich was sold did contain a very small percentage of 
oi)inm } but wc came to the conclusion tluit what he 
liad sold and had been in po.ssession of was not in fact 
opium within the meaning of the Act, and consequent- 
ly the /’ouvictlon against Mohammed Kaai under 
section 9 of the Act was set aside(l). 

What he had really becji doij)g, as far as I can 
understand the facts, Wiis tliat he was attempting to 
pass ofli this black substance as opium, purporting 
to sell it CO the persons who were pat forward by the 
excise officer as the apparent purchasers. 

Then the inesent charge came to be investigated. 
The charge against the first accused %vas under 
section 224 and against the other accused under 
section 225 and again.st all of them under section 147. 

A point was then taken that Mohammed Nazi, not 
having committed any offence under section 9 of the 
Opium Act, was not in lawful custody at the time of 
his rescue. 

Now, the excise officer was acting under section 15 
of the Opium Act. That section provides, first of 
all, that any officer of tbe said department “ may seize, 
in any open place or in transit, any opium or other 
thing which he has reason to believe to be liable to 
confiscation under section 11 or any other law for 

(1)0916)20 0. W. N. 1206. 
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the time being in force relating to opium, and 
“detain and search any pci-soii whom ho has reason to moiia> 
believe to be guilty of any oitence against tliis or 
any other such law, and, if sncdi poison has 02 )inm Ejirt 
in bis possession, ari'Cst him and any otlior persons in 
bis company.” It wa.s the latter portion of tiie C.J 
section under wlucli the excise olUcer acted, namely. 

“ if such person has 02 )iuni in his possession, arrest 
him and «uy other persons in his company.” iMobam- 
med Kazl liail purported to sell what lie alleged 
was opium: and. conseiiuently, the excise ollicer 
aneated him acting under section 15 of tlic Opium 
Act. If the substance bad in fact been opium, 
Mohammed Kazi would have been guilty of an olfeiice 
undor section 9 of the Act, and tlieu* could bo no 
doubt wliatsoover about the legality of the excise 
oflicer’a act in arresting idm. tlow then can Mohjim- 
ined K.i/i, being himself lesponsible f(*r Ids arrest 
by alleging tiiat tlie substance wliich he was selling 
was opium, turn round and say that ids arrest was 
illegal, alleging tliat what he was selling was not 
opium, altliougli at the time he made t!ie sale Im 
p.issed it oil as opium. To give eirect to such an 
urguineiit would lead to a conclusion which is ridi- 
culous. Consequently, we vwe of opinion that the 
anest was legal and that Mohammed Kazi was in 
lawful custody at the time of tlie rescue. 

In .supi>o{t of this conclusion I m.-ij- refer to tho 
case of Deo Sahay Lai v, Qmen-Empress (1) (tjjy 
passjigo being at 255), wliei-e Mr. Justice Piatt, and 
Mr. Justice Brett, said “ having reganl to tlie coubixt ” 

(tlioy are dealing with section 22lj, “we think that 
the wonls‘forany such offence’ must mean ‘for any 
offence with which he is charged or of which lio haH 
been convicted.’ So that it wouhl lie an offence for* a 

0) (1900) I L.1L28C41C.253. 255. 
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mau la Cfscapa from cuatody after he hud boon lawfully 
uriusted on u obargo of having commiJted an oitence, 
aUluuigh Uo may -not bo convicted of such laUer 
olfoiice” 

Ror those itasoiis, I am ol opinion that the first 
accused was in lawful custody, be ' was la%vfully 
dotuined and when be cirectod his escape he coniinitted 
an oUonco under section 2^4, 

It follows from this that the other accused who 
rescued the first accused from the uboveuieutioned 
lawful custody were guilty of an offence under see- 
tlou 225. The learned Judge in coucliidlag Ills jiulg; 
meat said tliis: “The evidence sliows that Mohummod 
ICazt, after escJiping from the hold ol two excise 
peons; joined in beating the e.xcise men. The otUe^ 
appellants were members of tin unlawful assembly 
with the common object of rescuing Mohammed ICazi 
tvoiii lawful custody and joined in inflicting injuries 
on members of the c.vci.se ptufcy in oitler to effect tind > 
to sufeguanl bis escape- The convictions are, there- 
fore, within the scope of sectioiis 221, 225 and 147 
of the liuUau Penal 'Code. Tlie attach was of a 
dangerous nature and shoNVS that the perpetrators 
have little regard for law and oidor. The sentences 
are not too sevei-e.'* I entirely agree with this sum- 
mary of the leai-ned Judge. 

For these reasoiii?, I think that this Rule should be 


discharged. 


tVALMSf-EY' J. I agi-ee. 

E. II. M. 


Jiule (iis£/iar({ed. 
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